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PREFACE  TO  THE  SEVENTH  EDITION. 


^  At  the  request  of  the  heirs  of  the  late  Judge  Gooley  I  have 

undertaken  the  preparation  of  this  edition  of  the  Constitutional 
Limitations.  It  seemed  desirable,  in  view  of  all  the  circumstances, 
that  the  text  of  the  last  edition  should  stand  as  the  text  for  this, 
and  the  work  of  the  present  editor  has  been  confined  to  the  bring- 
ing of  the  book  down  to  date,  bj  the  addition  of  such  matter  to 
the  notes  as  will  fairly  present  the  development  of  this  branch 
of  the  law  since  the  publication  of  the  last  edition.  No  effort 
has  been  made  to  exhaust  the  cases  reported  in  this  period, 
but  a  judicious  selection  from  such  cases  has  been  attempted, 
and  the  additions  appear  in  the  bracketed  matter  of  the  notes. 
Where  it  seemed  more  appropriate  to  add  the  new  matter  through 
new  references  from  the  text,  that  course  has  been  followed,  and 
such  matter  is  found  in  the  single  column  annotations.  The 
other  new  matter  is  incorporated  in  the  old  notes.  The  partic- 
ular experience,  or  better  judgment  of  some,  will  suggest  a  dif- 
ferent selection  in  some  cases,  but  it  is  hoped  that  what  has  been 
done  will  meet  reasonably  well  the  common  need.  When  equally 
desirable  on  other  grounds,  cases  found  in  one  or  the  other,  and 
sometimes  in  both,  the  Lawyers'  Reports  Annotated  and  the 
American  State  Reports  have  been  chosen,  that  they  might  be 
available  to  a  greater  number.  For  a  like  reason,  citations  to 
the  National  Reporter  System  of  reports  have  been  added,  not 
only  for  the  new  cases  cited,  but  for  the  old  cases  as  well  so  far 
as  found  in  the  Reporters.  The  editor  desires  to  acknowledge 
f  his  obligation  to  William  J.  Meyers  for  his  most  valuable  assist- 

ance in  preparing  this  edition. 

VICTOR  H.   LANE. 
UnrsBSiTT  OF  Michioah, 

Anx  Abbob,  September,  1008. 
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PREFACE  TO  THE  SECOND  EDITION, 


In  the  Preface  to  the  first  edition  of  this  work,  the  author 
stated  its  purpose  to  be,  to  furnish  to  the  practitioner  and  the 
student  of  the  law  such  a  presentation  of  elementary  constitu- 
tional principles  as  should  serve,  with  the  aid  of  its  references  to 
judicial  decisions,  legal  treatises,  and  historical  events,  as  a  con- 
venieut  guide  in  the  examination  of  questions  respecting  the 
constitutional  limitations  which  rest  upon  the  power  of  the  sev- 
eral State  legislatures.  In  the  accomplishment  of  that  purpose, 
the  author  further  stated  that  he  had  faithfully  endeavored  to 
give  the  law  as  it  had  been  settled  by  the  authorities,  rather 
than  to  present  his  own  views.  At  the  same  time,  he  did  not 
attempt  to  deny  —  what  he  supposed  would  be  sufficiently  ap- 
parent—  that  he  had  written  in  full  sympathy  with  all  those 
restraints  which  the  caution  of  the  fathers  had  imposed  upon 
the  exercise  of  the  powers  of  government,  and  with  faith  in  the 
checks  and  balances  of  our  republican  system,  and  in  correct 
conclusions  by  the  general  public  sentiment,  rather  than  in  re- 
liance upon  a  judicious,  prudent,  and  just  exercise  of  authority, 
when  confided  without  restriction  to  any  one  man  or  body  of 
men,  whether  sitting  in  legislative  capacity  or  judicial.  In  this 
sympathy  and  faith,  he  had  written  of  jury  trials  and  the  other 
safeguards  to  personal  liberty,  of  liberty  of  the  press,  and  of 
vested  rights;  and  he  had  also  endeavored  to  point  out  that 
there  are  on  all  sides  definite  limitations  which  circumscribe  the 
legislative  authority,  independent  of  the  specific  restrictions 
which  the  people  impose  by  their  State  constitutions.  But  while 
not  predisposed  to  discover  in  any  part  of  our  system  the  rightful 
existence  of  any  unlimited  power,  created  by  the  Constitution, 
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neither  on  the  other  hand  had  he  designed  to  advance  new 
doctrines,  or  to  do  more  than  state  clearly  and  with  reasonable 
conciseness  the  principles  to  be  deduced  from  the  judicial 
decisions. 

The  unexpected  favor  with  which  the  work  has  been  received 
having  made  a  new  edition  necessary,  the  author  has  reviewed 
every  part  of  it  with  care,  but  without  finding  occasion  to  change 
in  any  important  particular  the  conclusions  before  given.  Fur- 
ther reflection  has  only  tended  to  confirm  him  in  his  previous 
views  of  the  need  of  constitutional  restraints  at  every  point 
where  agents  are  to  exercise  the  delegated  authority  of  the 
people ;  and  he  is  gratified  to  observe  that  in  the  judicial  tribu- 
nals  the  tendency  is  not  in  the  direction  of  a  disregard  of  these 
restraints.  The  reader  will  find  numerous  additional  references 
to  new  cases  and  other  authorities  ;  and  some  modifications  have 
been  made  in  the  phraseology  of  the  text,  with  a  view  to  clearer 
and  more  accurate  expression  of  his  views.  Trusting  that  these 
modifications  and  additions  will  bo  found  not  without  value,  he 
again  submits  his  work  '^  to  the  judgment  of  an  enlightened  and 
generous  profession." 

THOMAS  M.  COOLEY. 
Unitbrsitt  of  Michigan, 

Akn  Abbor,  Jviiy,  1871. 
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CONSTITUTIONAL   LIMITATIONS. 


CHAPTER   I. 

DEFINITIONS. 

A  State  is  a  body  politic,  or  society  of  men,  united  together 
for  the  purpose  of  promoting  their  mutual  safety  and  advantage 
by  the  joint  efforts  of  their  combined  strength.^  The  terms 
nation  and  State  are  frequently  employed,  not  only  in  the  law  of 
nations,  but  in  common  parlance,  as  importing  the  same  thing  ;  * 
but  the  term  nation  is  more  strictly  synonymous  with  peoplfj  and 
while  a  single  State  may  embrace  different  nations  or  peoples,  a 
single  nation  will  sometimes  be  so  divided  politically  as  to  consti* 
tute  several  States. 

In  American  constitutional  law  the  word  State  is  applied  to  the 
several  members  of  the  American  Union,  while  the  word  nation 
is  applied  to  the  whole  body  of  the  people  embraced  within  the 
jurisdiction  of  the  federal  government. 

Sovereignty^  as  applied  to  States,  imports  the  supreme,  absolute, 
uncontrollable  power  by  which  any  State  is  governed.'  A  State 
is  called  a  sovereign  State  when  this  supreme  power  resides  within 
itself,  whether  resting  in  a  single  individual,  or  in  a  number  of 
individuals,  or  in  the  whole  body  of  the  people.*  In  the  view  of 
international    law,  all  sovereign  States  are  and  must  be  equal 

1  Vattel,b.l,c.  1,§1;  Storyon  Const  '  Stoiy  on  Const  §  207;    1  Black. 

I  207 ;  Wheat.  Int  Law.  pt  1,  c.  2,  §  2;  Com.  49;  Wheat  Int.  Law,  pt    1,  c.  2» 

Halleck,  Int  Law,  63;  Bout.  Law  Diet  §  6;  HaUeck,  Int.  Law,  63,  64  ;  Austin, 

"  State.'*   "  A  multitude  of  people  united  Province    of  Jurisprudence,  Lee.   VI. ; 

together  bj  a  communion  of  interest,  and  Chipman  on  Government,  187.     "The 

by  common  laws,  to  which  they  submit  right    of   commanding   finally  in   civil 

with  one  accord."    Burtamaqui,  Politic  society."     Burlamaqui,     Politic     Law, 

Law,  c  6.    See  Chisholm  v.  Georgia,  2  c.  5. 

Ball.  467 ;  Georgia  v.  Stanton,  6  Wall.  66.  *  Vattel,  b.  1,  c.  1,  §  2 ;  Story  on 

'  l^ompBon,  J.,  in  Cherokee  Nation  v.  Const  §  207  ;  Halleck,  Int  Law,  66.    In 

Georgia,  6  Pet   1,  62;  Chnne,  Ch.  J.,  in  other  words,  when  it  is  an  independeni 

Texas  r.  White,  7  Wall.  700,  720 ;  Vattel,  State.    Chipman  on  Government,  187. 
ttqfra. 


6  CONSTITUTIONAL  LIMITATIONS.  [CH.  L 

complete  sovereignty  is  vested  in  the  same  individual  or  body 
which  enacts  the  ordinary  laws,  any  enactment,  being  an  exercise 
of  power  by  the  sovereign  authority,  must  be  obligatory,  and,  if  it 
varies  from  or  conflicts  with  any  existing  constitutional  principle, 
it  must  have  the  effect  to  modify  or  abrogate  such  principle,  in- 
stead of  being  nullified  by  it.  This  must  be  so  in  Great  Britain 
with  every  law  not  in  harmony  with  pre-existing  constitutional 
principles ;  since,  by  the  theory  of  its  government.  Parliament  ex- 
ercises sovereign  authority,  and  may  even  change  the  constitution 
at  any  time,  as  in  many  instances  it  has  done,  by  declaring  its 
will  to  that  effect.^  And  when  thus  the  power  to  control  and 
modify  the  constitution  resides  in  the  ordinary  law-making  power 
of  the  State,  the  term  unconstitutional  law  can  mean  no  more  than 
this ;  a  law  which,  being  opposed  to  the  settled  maxims  upon 
which  the  government  has  habitually  been  conducted,  ou>ght  not 
to  be,  or  to  have  been,  adopted.^  It  follows,  therefore,  that  in 
Great  Britain  constitutional  questions  are  for  the  most  part  to  be 
discussed  before  the  people  or  the  Parliament,  since  the  declared 
will  of  the  Parliament  is  the  final  law ;  but  in  America,  after  a 
constitutional  question  has  been  passed  upon  by  the  legislature, 
there  is  generally  a  right  of  appeal  to  the  courts  when  it  is 
attempted  to  put  the  will  of  the  legislature  in  force.  For  the  will 
of  the  people,  as  declared  in  the  Constitution,  is  the  final  law ; 
and  the  will  of  the  legislature  is  law  only  when  it  is  in  harmony 
with,  or  at  least  is  not  opposed  to,  that  controlling  instrument 
which  governs  the  legislative  body  equally  with  the  private 
citizen.^ 

1  1  Black.  Com.  161 ;  De  Tocqueville,  gina,  2  Sup.  Ct.  R.  (Ont.)  70;  Leprohnv. 

Democracy  in  America,   c.  6;  Broom,  Ottawa,  2  App.  K.  622. 
Const.  Law,  706 ;  FUchel,  English  Con-        ^  Mr.  Austin,  in  his  ProTince  of  Juris 

Btitution,  b.  7,  c.  6.    In  the  Dominion  of  prudence,  Lee  VI.,  explains  and  enlarges 

Canada,  where  the  powers  of  sovereignty  upon  this  idea,  and  gives  illustrations  to 

are  confided  for  exercise,  in  part  to  the  show  that  in  England,  and  indeed  under 

Dominion  Parliament  and  in  part  to  the  most  governments,  a  rule  prescribed  by 

Provincial  Parliaments,  with  a  superin-  the  law-making  authority  may  be  un- 

tending  authority  over  all  in  the  imperial  constitutional,  and  yet  legal  and  oblig*> 

government,  the   term   unconstitutional  tory. 
law  has  a  meaning  corresponding  to  its         *  See  Chapter  YIL  potL 
use  in  the  United  States.    Severn  v.  Be- 
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CHAPTER  II. 

THE  CONSTITUTION  OP  THE  UNITED  STATES. 

The  government  of  the  United  States  is  the  existing  repre- 
sentative of  the  national  government  which  has  always  in  some 
form  existed  over  the  American  States.  Before  the  Revolution, 
the  powers  of  government,  which  were  exercised  over  all  the 
colonies  in  common,  were  so  exercised  as  pertaining  either  to  the 
Crown  of  Great  Britain  or  to  the  Parliament ;  but  the  extent  of 
those  powers,  and  how  far  vested  in  the  Crown  and  how  far  in 
the  Parliament,  were  questions  never  definitely  settled,  and  which 
constituted  subjects  of  dispute  between  the  mother  country  and 
the  people  of  the  colonies,  finally  resulting  in  hostilities.^  That 
the  power  over  peace  and  war,  the  general  direction  of  commer- 
cial intercom*se  with  other  nations,  and  the  general  control  of 
such  subjects  as  fall  within  the  province  of  international  law, 
were  vested  in  the  home  government,  and  that  the  colonics  were 
not,  therefore,  sovereign  States  in  the  full  and  proper  sense  of 
that  term,  were  propositions  never  seriously  disputed  in  America, 
and  indeed  were  often  formally  conceded ;  and  the  disputes  re- 
lated to  questions  as  to  what  were  or  were  not  matters  of  internal 
regulation,  the  control  of  which  the  colonists  Insisted  should  be 
left  exclusively  to  themselves. 

Besides  the  tie  uniting  the  several  colonies  through  the  Crown 
of  Great  Britain,  there  had  always  been  a  strong  tendency  to  a 
more  intimate  and  voluntarv  union,  whenever  circumstances  of 
danger  threatened  them  ;  and  this  tendency  led  to  the  New  Eng- 
land Confederacy  of  1643,  to  the  temporary  Congress  of  1690,  to 
the  plan  of  union  agreed  upon  in  Convention  of  1754,  but  rejected 
by  the  Colonies  as  well  as  the  Crown,  to  the  Stamp  Act  Con- 
gi-ess  of  1765,  and  finally  to  the  Continental  Congress  of  1774. 
When  the  difficulties  with  Great  Britain  culminated  in  actual 
war,  the  Congress  of  1775  assumed  to  itself  those  powers  of 
external  control  which  before  had  been  conceded  to  Uie  Crown 

1  1  Pitkin's  Hist  U.  8.  c.  6;  Life  and  Colonial  Congress  of  1765;    Ramsaj's 

Worlcs  of  Jolin  Adams,  Vol.  I.  pp.  122,  Revolution  in  South  Carolina,  pp.  6-11 ; 

161;  Vol.  II.  p.  811;  Worlcs  of  Jefferson,  6  Bancroft's  U.  S.  c.  18;  1  Webster's 

VoL  IX.  p.  294;  2  MarshaU's  Wasliing-  Works,  128;  Von  Hoist,  Const.  Hist  c 

ton,  c.   2 ;    Declaration   of  Rights   hj  1 ;  Story  on  Const.  §  183  et  seq. 


8  CONSTITUTIONAL  LIMITATION&  [CH.  XL 

or  to  the  Parliament,  together  with  such  other  powers  of  sov- 
ereignty as  it  seemed  essential  a  general  government  should  ex- 
ercise, and  thus  became  the  national  government  of  the  United 
Colonies.  By  this  body,  war  was  conducted,  independence  de- 
clared, treaties  formed,  and  admiralty  jurisdiction  exercised.  It 
is  evident,  therefore,  that  the  States,  though  declared  to  be  "  sov- 
ereign and  independent,"  were  never  strictly  so  in  their  individ- 
ual character,  but  were  always,  in  respect  to  the  higher  powers  of 
sovereignty,  subject  to  the  control  of  a  central  authority,  and 
were  never  separately  known  as  members  of  the  family  of  na- 
tions.^ The  Declaration  of  Independence  made  them  sovereign 
and  independent  States,  by  altogether  abolishing  the  foreign 
jurisdiction,  and  substituting  a  national  government  of  their  own 
creation. 

But  while  national  powers  were  assumed  by  and  conceded  to 
the  Congress  of  1775-76,  that  body  was  nevertheless  strictly  rev- 
olutionary in  its  character,  and,  like  all  revolutionary  bodies,  its 

*  "  AU  the  country  now  possessed  by  it  was  not  then  an  uncommon  opinion 

the  United  States  was  [prior  to  the  Revo-  that  the  unappropriated  lands  which  be- 

lution]  a  part  of  the  dominions  appertain-  longed  to  the  Crown  passed,  not  to  the 

ing  to  the  Crown  of  Great  Britain.  Every  people  of  the  colony  or    State  within 

acre  of  land  in   this  country  was  then  wliose  limits  they  were  situated,  but  to 

held,  mediately  or  immediately,  by  grants  tlie  whole  people.    On  whatever  prlnci- 

from  that  Crown.    All  the  people  of  this  pies  this  opinion  rested,  it  did  not  give 

country  were  then  subjects  of  the  King  way   to    the   other,  and    thirteen    sov- 

of  Great  Britain,  and  owed  allegiance  to  ereignties  were  considered   as  emerged 

him ;  and  all  the  civil  authority  then  ex-  from  the  principles  of  the  Kevolution, 

isting  or  exercised  here  flowed  from  the  combined   with    local    convenience    and 

head  of  the  British  empire.    They  were  considerations ;  the  people,  nevertheless, 

in  a  strict  sense  fellow-subjects,  and  in  a  continued  to  consider  themselves,  in  a 

variety  of  respects  one  people.    When  national  point  of  view,  as  one  people; 

the  Revolution  commenced,  the  patriots  and  they  continued  without  interruption 

did  not  assert  that  only  the  same  affinity  to  manage  their  national  concerns  accord- 

and  social  connection  subsisted  between  ingly.    Afterwards,  in  the  hurry  of  the 

the  people  of  the  colonies,  which  subsisted  war,  and  in  the  warmth  of  mutual  confl- 

between  the  people  of  Gaul,  Britain,  and  dence,  they  made  a  confederation  of  the 

Spain,  while  Roman  provinces,  namely.  States  the  basis  of  a  general  government, 

only  that  affinity  and  social  connection  Experience  disappointed  the  expectations 

which  result  from  the  mere  circumstance  they  had  formed  from  it ;  and  then  the 

of  being  governed  by  one  prince ;  differ-  people,  in  their  collective  capacity  estab- 

ent  ideas  prevailed,  and  gave  occasion  to  lished   the  present  Constitution."     Per 

the  Congress  of  1774  and  1775.  Jay,  Oh.  J.,  in  Chisholm  v.  Georgia,  2 

"  The  Revolution,  or  rather  the  Dec-  Dall.  410,  470.   See  this  point  forcibly  put 

laration    of    Independence,  found    the  and  elaborated  by  Mr.  A.  J.  Dallas,  in 

people  already  united  for  general  pur-  his  Life  and  Writings  by  G.  M.  Dallas, 

poses,  and  at  the  same  time  pi'oviding  200-207.     Also    in    Texas  »\   White,  7 

for    their   more    domestic    concerns  by  Wall.  724.    Professor  Von  IJoIsi,  in  his 

State  conventions  and  other  temporary  Constitutional    History    of    the    United 

arrangements.      From     the    Crown    of  States,    c.    1,    presents  the  same  view 

Great  Britam  the  sovereignty  of  their  clearly     and    fully.      Compare    Hard, 

country  passed  to  the  people  of  it ;  and  Theory  of  National  Existence,  125. 
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authority  was  undefined,  and  could  be  limited  only,  firBt^  by  in« 
structions  to  individual  delegates  by  the  States  choosing  them; 
tecondj  by  the  will  of  the  Congress ;  and  thirds  by  the  power  to 
enforce  that  will.^  As  in  the  latter  particular  it  was  essentially 
feeble,  the  necessity  for  a  clear  specification  of  powers  which 
should  be  exercised  by  the  national  government  became  speedily 
apparent,  and  led  to  the  adoption  of  the  Articles  of  Confederation. 
But  those  articles  did  not  concede  the  full  measure  of  power  es- 
sential to  the  efficiency  of  a  national  government  at  home,  the  en- 
forcement of  respect  abroad,  or  the  preservation  of  the  public 
faith  or  public  credit;  and  the  difficulties  experienced  induced 
the  election  of  delegates  to  the  Constitutional  Convention  held 
in  1787,  by  which  a  constitution  was  formed  which  was  put  into 
operation  in  1789.  As  much  larger  powers  were  vested  by  this 
instrument  in  the  general  government  than  had  ever  been  exer- 
cised in  this  country  by  either  the  Crown,  the  Parliament,  or  the 
Revolutionary  Congress,  and  larger  than  those  conceded  to  the 
Congress  under  the  Articles  of  Confederation,  the  assent  of 
the  people  of  the  several  States  was  essential  to  its  acceptance, 
and  a  provision  was  inserted  in  the  Constitution  that  the  ratifica- 
tion of  the  conventions  of  nine  States  should  be  sufficient  for  the 
establishment  of  the  Constitution  between  the  States  so  ratifying 
the  same.  In  fact,  the  Constitution  was  ratified  by  conventions 
of  delegates  chosen  by  the  people  in  eleven  of  the  States,  before 
the  new  government  was  organized  uuder  it ;  and  the  remaining 
two.  North  Carolina  and  Rhode  Island,  by  their  refusal  to  accept, 
and  by  the  action  of  the  others  in  proceeding  separately,  were 
excluded  altogether  from  that  national  jurisdiction  which  before 
had  embraced  them.  This  exclusion  was  not  warranted  by  any- 
thing contained  in  the  Articles  of  Confederation,  which  purported 
to  be  articles  of  "  perpetual  union ; "  and  the  action  of  the  eleven 
States  in  making  radical  revision  of  the  Constitution,  and  exclud- 
ing their  associates  for  refusal  to  assent,  was  really  revolutionary 
in  character,*  and  only  to  be  defended  on  the  same  ground  of 
necessity  on  which  all  revolutionary  action  is  justified,  and  which 
in  this  case  was  the  absolute  need,  fully  demonstrated  by  experi- 
ence, of  a  more  efficient  general  government.' 

*  See  Temarks  of  Iredell,  J.,  in  Penhal-  «  "  Two  questions  of  a  very  delicate 
low  V,  Doane's  Adm'r,  8  Dall.  54,  01 »  nature  present  themselves  on  this  occa- 
and  of  BUur^  J.,  in  the  same  case,  p.  111.  sion  :  1.  On  wliat  principle  the  confedera- 
The  true  doctrine  on  this  subject  is  very  tion,  which  stands  in  the  form  of  a  solemn 
clearly  explained  by  CAat«,  J.,  in  Ware  compact  among  the  States,  can  be  super- 
p.  Hylton,  3  Dall.  199,  281.  seded  without  the  unanimous  consent  of 

*  Mr.  Van  Buren  has  said  of  it  that  it  the  parties  to  it ;  2.  What  relation  is  to 
was  "  an  heroic,  though  perhaps  a  law-  subsist  between  the  nine  or  more  States, 
hMB,  act."    Political  Parties,  p.  60.  ratifying  the  Constitution,  and  the  re- 
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Left  at  liberty  now  to  assume  complete  powers  of  sovereignty 
as  independent  governments,  these  two  States  saw  fit  soon  to 
resume  their  place  in  the  American  family,  under  a  permission 
contained  in  the  Constitution;  and  new  States  have  since  been 
added  from  time  to  time,  all  of  them,  with  a  single  exception, 
organized  by  the  consent  of  the  general  government,  and  embra- 
cing territory  previously  under  its  control.  The  exception  was 
Texas,  which  had  previously  been  an  independent  sovereign  State, 
but  which,  by  the  conjoint  action  of  its  government  and  that  of 
the  United  States,  was  received  into  the  Union  on  an  equal  foot- 
ing with  the  other  States. 

Without,  therefore,  discussing,  or  even  designing  to  allude  to 
any  abstract  theories  as  to  the  precise  position  and  actual  power 
of  the  several  States  at  the  time  of  forming  the  present  Constitu- 
tion,^ it  may  be  said  of  them  generally  that  they  have  at  all  times 
been  subject  to  some  common  national  government,  which  has 
exercised  control  over  the  subjects  of  war  and  peace,  and  other 

maining  few  who  do  not  become  parties  with  the  consent  of  particular  States  to 
to  it.  The  first  question  is  answered  at  a  dissolution  of  the  federal  pact,  will  not 
once  by  recurring  to  the  absolute  neces-  the  complaining  parties  find  it  a  difficult 
sity  of  the  case ;  to  the  great  principle  of  task  to  answer  the  multiplied  and  impor- 
self-preservation ;  to  the  transcendent  law  tant  infractions  with  which  they  may  be 
of  nature  and  of  nature's  God,  which  de-  confronted  ?  The  time  has  been  when  it 
Clares  that  the  safety  and  happiness  of  was  incumbent  on  us  all  to  veil  the  ideas 
society  are  the  objects  at  which  all  politi-  which  this  paragraph  exhibits.  The 
cal  institutions  aim,  and  to  which  all  such  scene  is  now  changed,  and  with  it  the 
institutions  must  be  sacrificed.  Perhaps,  part  which  the  same  motives  dictate, 
also,  an  answer  may  be  found  without  The  second  question  is  not  less  delicate, 
searching  beyond  the  principles  of  the  and  the  flattering  prospect  of  its  being 
compact  itself.  It  has  been  heretofore  merely  hypothetical  forbids  an  over- 
noted,  among  the  defects  of  the  confed-  curious  discussion  of  it.  It  is  one  of 
eration,  that  in  many  of  the  States  it  had  those  cases  which  must  be  left  to  pro- 
received  no  higher  sanction  than  a  mere  vide  for  itself.  In  general  it  may  be  ob* 
legislative  ratification.  The  principle  of  served,  that  although  no  political  relation 
reciprocality  seems  to  require  that  its  can  subsist  between  the  assenting  and 
obligation  on  the  other  States  should  be  dissenting  States,  yet  the  moral  relations 
reduced  to  the  same  standard.  A  comr  will  remain  uncancelled.  The  claims  of 
pact  between  independent  sovereigns,  justice,  both  on  one  side  and  on  the  other, 
founded  on  acts  of  legislative  authority,  will  be  in  force,  and  must  be  fulfilled ;  the 
can  pretend  to  no  higher  validity  than  rights  of  humanity  must  in  all  cases  be 
a  league  or  treaty  between  the  parties,  duly  and  mutually  respected ;  whilst  con- 
It  is  an  established  doctrine  on  the  sub-  siderations  of  a  common  interest,  and 
ject  of  treaties,  that  all  of  the  articles  are  above  all  the  remembrance  of  the  endear- 
mutually  conditions  of  each  other ;  that  a  ing  scenes  which  are  past,  and  the  antici- 
breach  of  any  one  article  is  a  breach  of  the  pation  of  a  speedy  triumph  over  the  ob- 
whole  treaty  ;  and  that  a  breach  commit>  stacles  to  reunion,  will,  it  is  hoped,  not 
ted  by  eitlier  of  the  parties  absolves  the  urge  in  vain  moderation  on  one  side,  and 
others,  and  authorizes  them,  if  they  prudence  on  the  other."  Federalist,  No. 
please,   to  pronounce   the  compact   vio-  43  (by  Madison). 

lated  and  void.    Should  it  unhappily  be         ^  See  this  subject  discussed  in  Gib* 

necessary   to    appeal  to    these    delicate  bons  v.  Ogden,  9  Wheat.  1. 
truths  for  a  justification  for  dispensing 
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matters  pertaining  to  external  sovereignty;  and  that  when  the 
only  three  States  which  ever  exercised  complete  sovereignty 
accepted  the  Constitution  and  came  into  the  Union,  on  an  equal 
footing  with  all  the  other  States,  they  thereby  accepted  the  same 
relative  position  to  the  general  government,  and  divested  them- 
selves permanently  of  those  national  powers  which  the  others 
had  never  exercised.  And  the  assent  once  given  to  the  Union 
was  irrevocable.  ^'The  Constitution  in  all  its  provisions  looks 
to  an  indestructible  Union  composed  of  indestructible  States."^ 

The  government  of  the  United  States  is  one  of  enumerated 
powers;  the  national  Constitution  being  the  instrument  which 
specifies  them,  and  in  which  authority  should  be  found  for  the 
exercise  of  any  power  which  the  national  government  assumes  to 
possess.^  In  this  respect  it  differs  from  the  constitutions  of  the 
several  States,  which  are  not  grants  of  powers  to  the  States, 
but  which  apportion  and  impose  restrictions  upon  the  powers 
which  the  States  inherently  possess.  The  general  purpose  of 
the  Constitution  of  the  United  States  is  declared  by  its  founders 
to  be,  ^'  to  form  a  more  perfect  union,  establish  justice,  insure 
domestic  tranquillity,  provide  for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty  to  our- 
selves and  our  posterity."  To  accomplish  these  purposes,  the 
Congress  is  empowered  by  the  eighth  section  of  article  one :  — 

1  Chage,  Ch.  J.,  in  Texas  v.  White,  States  respectiTely,  or  to  the  people." 

7  Wall.  700,  726.    See  United  States  v.  No  power  is  conferred  by  the  Constitu- 

Cathcart.  1  Bond,  666.  tion  upon    Congress  to  establish   mere 

*  "The  goTemment  of  the  United  police  regulations  within  the  States. 
States  can  claim  no  powers  which  are  United  States  v.  Dewitt,  9  Wall.  41.  Nor 
not  granted  to  it  by  the  Constitution ;  is  power  conferred  to  provide  for  copy- 
and  the  powers  actually  granted  must  righting  trademarks.  Trademark  Cases, 
be  such  as  are  expressly  given,  or  given  100  U.  S.  82.  The  fourteenth  amend- 
by  necessary  implication."  Per  Marshall,  ment  does  not  take  from  the  States  police 
Ch.  J.,  in  Martin  v.  Hunter's  Lessee,  powers  reserved  to  them  at  the  time  of 
1  Wheat.  904,  826.  "This  instrument  the  adoption  of  the  Constitution.  See 
contains  an  enumeration  of  the  powers  Slaughter  House  Cases,  16  WaU.  86; 
expressly  granted  by  the  people  to  their  Barbier  v.  Connolly,  118  U.  S.  27,  6  Sup. 
government.*'  Marshall,  Ch.  J.,  in  Gib-  Ct  Rep.  867 ;  Mugler  v.  Kansas,  128 
bons  V.  Ogden,  9  Wheat  1,  187.  See  Cal-  U.  S.  628,  8  Sup.  Ct.  Rep.  273.  QBut  it 
der  p.  Bull,  8  Dall.  886 ;  Briscoe  v.  Bank  of  prevents  their  making,  under  the  guise 
Kentucky,  11  Pet.  267 ;  Gilman  v.  Pfaila-  of  police  regulations,  rules  which  abridge 
delphia,  8  WaU.  718 ;  United  States  v.  the  liberty  of  the  citizen  to  acquire  con- 
Cruikshank,  92  U.  S.  642,  660,  661,  per  tract  righte  ouUide  his  own  Stote  and  to 
Waite,  Ch.  J. ;  United  States  v,  Harris,  enjoy  the  same.  Allgeyer  v.  Louisiana, 
106  U.  S.  629,  1  Sup.  Ct.  Rep.  601 ;  Weis-  166  U.  S.  678,  17  Sup.  Ct  Rep.  p.  427, 
ter  r.  Hade,  62  Pa.  St  474 ;  Sporrer  v,  rev.  48  La.  Ann.  104, 18  S.  W.  004.  See 
Eifler,  1  Heisk.  688.    The  tenth  amend-  note,  infra,  888.11 

ment  to  the  Constitution  provides  that  As  to  the  general  division  of   powers 

"  the  powers  not  delegated  to  the  United  between  the  Dominion  of  Canada  and 

States  by  the  Constitution,  nor  prohibited  the  provinces,  see  Citizens'  Ins.  Co.  m 

by  it  to  the  States,  are  reserved  to  the  Parsons,  4  Can.  Sup.  Ct  216. 
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1.  To  laj  and  collect  taxes,  duties,  imposts,  and  excises,  to 
pay  the  debts  and  provide  for  the  common  defence  and  general 
welfare  of  the  United  States.  But  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States,  (a) 

2.  To  borrow  money  on  the  credit  of  the  United  States. 

S.  To  regulate  commerce  with  foreign  nations  and  among  the 
several  States,  and  with  the  Indian  tribes.^ 

4.  To  establish  a  uniform  rule  of  naturalization,  (i)  and  uni- 
form laws  on  the  subject  of  bankruptcy,  throughout  the  United 
States. 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures. 

6.  To  provide  for  the  punishment  of  counterfeiting  the  secur- 
ities and  current  coin  of  the  United  States. 

7.  To  establish  post-offices  and  post-roads.* 

8.  To  promote  the  progress  of  science  and  the  useful  arts,  by 
securing  for  limited  terms  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries.' 


^  Commerce  on  the  high  seas,  though 
between  ports  of  the  tame  State,  is  held 
to  be  under  the  cod  trolling  power  of  Con- 
gress. Lord  V.  Steamsliip  Co.,  102  U.  S. 
641.  See  cases  infra,  688»  847.  [Acts 
committed  by  Indians  within  the  limits 
of  their  reservations  are  not  subject  to 
the  criminal  laws  of  the  State  wherein 
the  reserration  lies.  State  v.  Campbell, 
63  Minn.  864,  66  N.  W.  663,  21  L.  R.  A. 
169  and  note  on  jurisdiction  to  punish 


crimes  by  or  against  Indians.  As  to 
what  lands  of  tribal  Indians  cannot  be 
taxed  by  State,  see  Allen  Co.  Commrs.  v. 
Simons,  129  Ind.  198,  28  N.  E.  420,  13 
L.  R.  A.  612.] 

*  As  to  the  power  to  exclude  matter 
from  the  mull,  see  Ex  parte  Jackson,  96 
U.  S.  727. 

*  This  power  is  exclusire.  The  States 
cannot  pass  laws  regulating  the  sale  of 
patenu.     HoUida  v.  Hunt,  70  111.  109, 


(a)  [Some  interesting  legal  questions  have  grown  out  of  the  acquisition  of  the 
island  of  Porto  Rico  under  the  treaty  with  Spain,  following  the  Spanish  War,  and 
among  them  the  status  of  the  island  under  the  revenue  clauses  of  the  Constitution. 

In  Downes  v.  Bidwell,  182  U.  S.  244,  21  Sup.  Ct.  Rep.  770,  it  is  held  that  by  the 
treaty  of  cession  Porto  Rico  became  territory  appurtenant  to  the  United  States  but 
not  a  part  of  it  within  tlie  meaning  of  those  clauses  of  the  Constitution.  That 
Section  8  of  Article  1,  requiring  duties,  imposts,  and  excises  to  be  uniform  "  through* 
out  the  United  States  "  did  not  apply  to  the  island  of  Porto  Rioo. 

The  other  *'  Insular  Cases,"  so  called,  involving  the  status  of  Porto  Rico  under  the 
revenue  clauses  of  the  Constitution  are  De  Lima  v.  Bidwell,  182  U.  S.  1,  21  Sup.  Ct. 
Rep.  748 ;  Goets  t^.  United  Sutes  and  Crossman  v.  United  States,  182  U.  S.  221,  21 
Sup.  Ct  Rep.  742 ;  Dooley  o.  United  Sutes,  182  U.  S.  222,  21  Sup.  Ct.  Rep.  762 ; 
Armstrong  v.  United  States,  243,  and  Huus  v.  New  York  &  Porto  Rioo  Steamship 
Company,  182  U.  S.  892,  21  Sup.  Ct  Rep.  827.  The  same  doctrine  with  reference  to 
the  Phillipine  Islands  is  announced  in  Dooley  v.  United  States,  183  U.  S.  161,  22  Sup. 
Ct  Rep.  62,  and  Fourteen  Diamond  Rings  v.  United  States,  183  U.  S.  176,  22  Sup. 
Ct  Rep.  69.] 

{h)  QNaturalication  may  be  by  treaty,  and  also  by  organic  act  creating  a  State. 
Boyd  D.  Nebraska,  143  U.  S.  136, 12  Sup.  Ct.  Rep.  876,  and  cases  there  cited.  But 
such  naturalization  applies  only  to  those  who  were  citizens  of  the  admitted  territory 
or  country  at  the  time  of  such  admiaaion.  Contzen  i%  United  States,  179  U.  S.  191, 
21  Sup.  Ct  Rep.  98.J 
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9.  To  constitute  tribunals  inferior  to  the  Supreme  Court ;  to 
define  and  punish  piracies  and  felonies  committed  upon  the  high 
seas,  and  offences  against  the  law  of  nations. 

10.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water. 

11.  To  raise  and  support  armies;  but  no  appropriation  of 
money  to  that  use  shall  be  for  a  longer  term  than  two  years. 

12.  To  provide  and  maintain  a  navy. 

13.  To  make  rules  for  the  goyemment  and  regulation  of  the 
land  and  naval  forces. 

14.  To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  union,  suppress  insurrections,  and  repel  invasions. 

15.  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  States 
respectively  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia  according  to  the  discipline  prescribed  by 
Congress.^ 

16.  To  exercise  exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  not  exceeding  ten  miles  square  as  may,  by 
cession  of  particular  States,  and  the  acceptance  of  Congress, 
become  the  seat  of  government  of  the  United  States;  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and  other 
needful  buildings,  (a) 

17.  To  make  all  laws  which  shall  be  necessary  and  proper 

S2  Am.  Rep.  08 ;  Crittenden  v.  White,  articlet.   Pattenon  v.  Kentucky,  11  Bash, 

S8  Minn.  24,  28  Am.  Rep.  676 ;  Cranton  811 ;  21  Am.  Rep.  220 ;  s.  o.  in  error,  97 

V.  Smith,  87  Mich.  809,  26  Am.  Rep.  614;  U.  S.  501 ;  State  v.  Telephone  Co.,  86 

Ex  part€  RobinMn,  2  Bias.  809 ;  Woollen  Ohio  8t  296 ;  88  Am.  Rep.  688.    One 

9.  Banker,  2  Flipp.  83,  iSwayne,  J.    In  who  peddles  artidet  made  under  a  patent 

tome  States,  however,  statutes  are  up-  may  be  required  to  comply  with  an  ordi- 

held  which  require  that  notes  given  for  nance  requiring  licenses  for  all  peddlers, 

a  patent  right  shall  express  their  purpose  People  v.  Russell,  49  Mich.  617, 14  N.  W. 

on  the  face  of  the  paper.    Tod  v,  Wick,  578.    [State  cannot  require  yendor  of 

86  Ohio  St.  870 ;  Herdic  v.  Roessler,  109  patent-rights  to  Uke  out  license.    Com. 

N.  T.  127, 16  N.  E.  108 ;  Shires  o.  Com.,  v.  Petty,  96  Ky.  452,  29  8.  W.  291,  29 

120  Pa.  St.  868,  14  Atl.  251 ;  New  o.  L.  R.  A.  786 ;  and  upon  power  of  State 

Walker,  108  Ind.  865,  9  N.  E.  886;  [Ma-  orer  paten^rights,  see  note   hereto   in 

son  V,  McLeod,  57  Kan.  105,  45  Pac.  76,  L.  R.  A.^ 

41  L.  R.  A.  548,  57  Am.  St  827 ;  Bohon's  ^  Houston  v.  Moore,  6  Wheat.  1 ;  liar- 
Assignee  V.  Brown,  101  Ky.  854, 41  S.  W.  tin  v.  Mott,  12  Wheat.  19 ;  Kneedler  v. 
278,  88  L.  R.  A.  508.^  The  Sutes  may  Lane,  45  Penn.  St.  288;  Dunne  v.  People, 
pass  laws  regulating  the  use  of  patented  94  111.  120,  34  Am.  Rep.  218. 

{a)  [[Perjury  committed  in  a  State  court  holden  by  permission  of  State  law  and 
of  federal  officials,  in  a  federal  building,  is  not  outside  the  jurisdiction  of  the  State 
to  punish.    Ezum  v.  State,  90  Tenn.  501, 17  S.  W.  107, 15  L.  B.  A.  8810 
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for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof.^ 

Congress  is  also  empowered  by  the  thirteenth,  fourteenth,  and 
fifteenth  amendments  to  the  Constitution  to  enforce  the  same  by 
appropriate  legislation.  The  thirteenth  amendment  abolishes 
slavery  and  involuntary  servitude,  (a)  except  as  a  punishment 
for  crime,  throughout  the  United  States  and  all  places  subject 
to  their  jurisdiction.  The  fourteenth  amendment  (i)  has  several 
objects.  1.  It  declares  all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  to  be 
citizens  of  the  United  States  and  of  the  State  wherein  they 
reside  ;(c)  and  it  forbids  any  State  to  make  or  enforce  any  law 

^  Within  the  legitimate  scope  of  this  expresslj  withheld  from  Congress  by  the 
grant  Congress  can  determine  for  itself  Constitution ;  we  are  irresistibly  impelled 
what  is  necessary.  Ei  parte  Curtis,  106  to  the  conclusion  that  the  impressing 
U.  S.  871.  "  Congress  as  the  legislature  upon  the  treasury  notes  of  the  United 
of  a  sovereign  nation,  being  expressly  States  the  quality  of  being  a  legal  ten- 
empowered  by  the  Constitution  'to  lay  der  in  payment  of  private  debts  is  an 
and  collect  taxes,  to  pay  the  debts  and  appropriate  means,  conducive  and  plainly 
provide  for  the  common  defence  and  adapted  to  the  undoubted  powers  of  Con- 
general  welfare  of  the  United  States,*  gress,  consistent  with  the  letter  and  spirit 
and  '  to  borrow  money  on  the  credit  of  of  the  Constitution,  and,  therefore,  within 
the  United  States,*  and  '  to  coin  money  the  meaning  of  that  instrument,  *  neces- 
and  regulate  the  value  thereof  and  of  sary  and  proper  for  carrying  into  execn- 
foreign  coin  ; '  and  being  clearly  author-  tion  the  powers  vested  by  this  Constitu- 
ized,  as  incidental  to  the  exercise  of  those  tion  in  the  government  of  the  United 
great  powers,  to  emit  hills  of  credit,  to  States.'"  Crray,  J.,  in  Legal  Tender  Case, 
charter  national  banks,  and  to  provide  a  110  U.  S.  421. 

national  currency  for  the  whole  people,  Congress  has  implied  power  to  protect 
in  the  form  of  coin,  treasury  notes,  and  voters  at  federal  elections  from  intimi- 
national  bank  bills ;  and  the  power  to  dation :  Ex  parte  Tarbroagh,  110  U.  8. 
make  the  notes  of  the  government  a  legal  S61 ;  to  protect  the  right  to  make  home- 
tender  in  payment  of  private  debts  l)eing  stead  entry  upon  public  lauds.  United 
one  of  the  powers  belonging  to  sover-  States  v.  Waddell,  112  U.  S.  70. 
eignty  in  other  civilized  nations,  and  not 

(a)  [This  does  not  extend  to  the  case  of  seamen  compelled  to  serve  in  fulfilment 
of  their  contracts.  Robertson  v.  Baldwin,  165  U.  S.  275, 17  Sup.  Ct  Rep.  826.  Dissent 
by  Harkuif  J.  But  a  law  authorizing  the  hiring  out  of  a  vagrant  to  the  highest  bid- 
der for  a  specified  term  is  void.  Thompson  v.  Bunton,  117  Mo.  88,  22  S.  W.  803,  20 
L.  R.  A.  462.:] 

(6)  [The  adoption  of  the  fourteenth  amendment  has  not  extended  to  the  several 
States  of  the  Union  the  restrictions  imposed  by  the  first  ten  amendments  to  the 
Constitution  of  the  United  States  upon  the  Federal  Government.  See  Maxwell  v, 
Dow,  176  U.  8.  581,  20  Sup.  Ct.  Rep.  448 ;  Brown  v.  New  Jersey,  175  U.  S.  172,  20 
Sup.  Ct.  Rep.  77 ;  Leeper  v.  Texas,  189  U.  S.  462, 11  Sup.  Ct  Rep.  577 ;  Caldwell  v. 
Texas,  137  U.  S.  602, 11  Sup.  Ct.  Rep.  224;  Re  Converse,  187  U.  S.  624,  11  Sup.  Ct 
Rep.  101 ;  Missouri  v,  Lewis,  101  U.  S.  22 ;  United  Sutes  v.  Cruikshank,  02  U.  & 
642 ;  Slaughter  House  Cases,  16  Wall.  36.:| 

(o)  [A  child  of  alien  parentage  bom  in  this  country  is  a  citizen.  Wong  Kim 
Ark's  Case,  160  U.  S.  649,  18  Sup.  Ct  Rep.  456.  See  Fong  Yw  Ting  v.  U.  8.,  140 
U.  &  698, 13  Sup.  Ct  Rep.  1016.^ 
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which  shall  abridge  the  priyileges  or  immunities  of  citizens  of 
the  United  States,^  or  to  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  or  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,  (a) 

^  Ai  to  this  clause,  see  p.  667«  note  4,  infra. 

(a)  [A  discrimination  between  agricultural  lands  and  other  lands  with  regard  to 
the  right  of  a  city  to  annex  them  by  extension  of  its  corporate  limits  so  as  to  include 
them  is  no  denial  of  the  equal  protection  of  the  laws.  A  State  may  classify  the 
objects  of  legislation  so  long  as  ito  attempted  classification  is  not  clearly  arbitrary 
and  um^asonable.  Clark  v.  Kansas  City,  176  U.  S.  114,  20  Sup.  Ct  Rep.  284,  a£[. 
59  Kan.  427,  63  Pac  468.  Many  cases  upon  the  power  of  the  legislature  to  annex 
rural  lands  to  municipalities  are  collected  in  a  note  to  this  case  in  44  L.  ed.  U.  S.  892. 
Nor  does  a  statute  making  a  railroad  company  liable  to  an  employee  injured  by  the 
negligence  of  a  fellow-serrant  deny  to  such  company  the  equal  protection  of  the 
laws,  since  there  are  peculiar  hazards  in  the  operation  of  a  railroad  which  warrant 
the  discrimination  between  railroad  companies  and  ordinary  employers  in  this  regard. 
Tullis  V.  Lake  Erie  &  Western  R.  Co.,  175  U.  S.  848,  20  Sup.  Ct  Rep.  136.  The 
act  (Bums's  An.  Stat,  of  Ind.,  Rot.  of  1894,  §§  7083-7)  applies  in  terms  only  to  cor- 
porations. The  point  was  raised  in  the  defence  that  this  discrimination  between  cor- 
porations operating  railroads  and  other  persons  or  associations  operating  railroads 
was  unconstitutional,  but  it  was  not  noticed  by  the  court  That  the  exception  of  a 
dummy  railroad  operated  by  steam  or  of  an  electric  railroad  from  an  ordinance 
limiting  the  speed  with  which  railroad  trains  may  run  within  the  city  limits  is  not 
an  arbitrary  and  unreasonable  classification  in  denial  of  the  equal  protection  of  the 
laws,  see  Erb  u.  Morasch,  177  U.  S.  584,  20  Sup.  Ct.  Rep.  819,  aff.  60  Kan.  251,  56 
Pac.  133.  On  ralidity  of  ordinance  requiring  possession  of  good  character  and  repu- 
tation in  one  seeking  license  to  sell  cigarettes  and  vesting  mayor  with  power  to  deter- 
mine whether  or  not  applicant  possesses  such,  see  Gundling  v.  Chicago,  177  U.  S. 
183,  20  Sup.  Ct  Rep.  633,  aff.  176  III.  340,  52  N.  E.  44. 

A  county  board  of  education  maintained  primary  schools  for  white  children  and 
for  negro  children.  They  also  maintained  a  high  school  for  white  children,  but  had 
discontinued  a  high  school  for  negro  children  for  the  reason  that  the  funds  were 
needed  for  primary  schools  for  a  much  larger  number  of  negro  children  than  attended 
the  negro  high  school.  Such  discontinuance  of  high  school  priTileges  for  negroes 
while  high  school  priyileges  are  continued  for  white  children  cannot  be  corrected  by 
injunction  against  maintenance  of  high  school  for  white  children,  and  refusal  to 
grant  such  injunction  is  no  denial  of  the  equal  protection  of  the  laws  nor  of  any 
priTileges  and  immunities  of  citizens  of  the  United  States.  Cnmming  v.  Board  of 
Education,  175  U.  S.  528,  20  Sup.  Ct  Rep.  197,  aff.  103  Ga.  641,  29  S.  E.  488. 

Upon  equality  of  exemption  under  State  taxation,  see  People  v,  Roberts,  171  U.  S. 
658,  19  Sup.  Ct  Rep.  58,  aff.  91  Hun,  158, 149  N.  Y.  608, 44  N.  E.  1127.  State  may 
abridge  right  of  trial  by  jury  in  city  courts  without  making  same  provision  for 
county  courts,  Chappell  Chem.  &  Fertilizer  Co.  v.  Sulphur  Mines  Co.,  172  U.  S.  474, 
19  Sup.  Ct  Rep.  268,  citing  Hayes  v.  Missouri,  120  U.  S.  68,  7  Sup.  Ct  Rep.  350,  and 
Missouri  V.  Lewis,  101  U.  S.  22.  Jury  trial  is  not  necessary  in  a  commitment  for 
contempt  of  court  Tinsiey  v.  Anderson,  171  U.  S.  101.  18  Sup.  Ct  Rep.  805.  Nor 
in  disbarment  proceedings,  Shepard's  Case,  109  Mich.  631, 67  N.  W.  971. 

State  may  proride  that  plaintiff  in  an  action  against  a  railroad  company  for  loss 
by  fire  caused  by  operation  of  the  road  shall,  if  successful,  recover  a  reasonable 
attorney's  fee  in  addition  to  damages,  while,  if  unsuccessful,  no  attorney's  fee  shall 
be  assessed  against  him.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Matthews,  174  U.  S. 
96,  19  Sup.  Ct  Rep.  609.  See  in  this  case  a  rigorous  dissenting  opinion  of  Harlan, 
J.,  concurred  in  by  Broum,  Peckham,  and  McKenna,  JJ.  That  state  may  require 
railroad  companies  to  pay  discharged  employees  at  regular  rate  until  time  of  fUll 
payment,  not  to  exceed  sixty  days  after  discharge,  see  St.  Louis,  I.  M.  &  S.  B. 
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2.  It  provides  that  when  the  right  to  Tote  at  any  election  for 
the  choice  of  electors  (a)  for  President  or  Vice-President  of  the 

Co.  o.  Paul,  173  U.  S.  404, 19  Sup.  Ct  Rep.  419,  a£E.  64  Ark.  B^,  40  8.  W.  706, 87 
L.  R.  A.  604. 

A  sutate  proTiding  that  if  a  tramp  shall  threaten  to  injure  the  peraon  orproperty* 
of  any  person  be  Bhali  be  imprisoned  in  the  penitentiary,  is  not  void  as  denying  equal 
protection.  State  v.  Hogan,  03  Ohio,  202,  68  N.  £.  672,  81  Am.  St.  626.  The  equal 
protection  of  the  laws  is  not  denied  to  negroes  by  those  prorisions  of  the  Constitu- 
tion of  Mississippi  which  place  burdens  and  limitations  upon  persons  subject  to 
▼ices  and  guilty  of  crimes  tliat  are  characteristic  of  the  negro  race,  nor  is  there  any 
discrimination  thus  brought  about  against  the  race  itself.  Williams  v.  Mississippi, 
170  U.  S.  213,  18  Sup.  Ct.  Rep.  683.  Or  by  a  law  requiring  whites  and  negroes  to 
occupy  different  compartments  of  passenger-cars.  Plessy  v.  Ferguson,  168  U.  S. 
537, 16  Sup.  Ct.  Rep.  1138.  See  Smith  v.  Sute,  100  Tenn.  494,  46  S.  W.  666,  and 
Anderson  v.  Louisville  &  N.  Ry.  Co.,  62  Fed.  46.  Accused  cannot  insist  that  his  race 
be  represented  upon  the  Jury,  either  trial  or  grand.  Wood  v.  Brush,  140  U.  S.  278, 
870, 11  Sup.  Ct.  Rep.  788, 942 ;  Jugiro  v.  Brush,  140  U.  8.  291, 11  Sup.  Ct.  Rep.  770. 

A  State  may  abolish  the  fellow-serrant  rule  with  regard  to  a  particular  class  of 
employers  only,  e.g.  railroad  companies.  Cliicago,  K.  &  W.  R.  Co.  v.  Pontius,  167 
U.  S.  209, 16  Sup.  Ct  Rep.  686.  State  may  provide  that  coming  into  court  to  chal- 
lenge the  Talidity  of  an  alleged  serrice  upon  the  defendant  shall  constitute  a  general 
appearance.  Toric  v.  Texas,  137  U.  S.  16, 11  Sup.  Ct  Rep.  9;  KaufiFman  v.  Wooters, 
188  U.  S.  286, 11  Sup.  Ct  Rep.  298.  Exemption  by  statute  of  *'  planters  and  farmers 
grinding  and  refining  their  own  sugar  and  molasses  "  from  a  license  tax  upon  per- 
sons and  oorporationf  carrying  on  the  business  of  refining  sugar  and  molasses  is  not  a 
denial  of  the  equal  protection  of  the  laws  to  the  persons  taxed.  Am.  Sugar  Ref.  Co. 
V.  Louisiana,  179  U.  S.  89,  21  Sup.  Ct  Rep.  48.  State  may  levy  a  specific  tax 
upon  persons  engaged  in  the  business  of  hiring  laborers  to  be  employed  beyond  the 
limits  of  the  State,  while  levying  none  upon  those  hiring  laborers  to  be  employed 
within  the  Sute.  Williams  v.  Fears,  179  U.  S.  270,  21  Sup.  Ct  Rep.  128,  a£E.  110 
Ga.  684, 36  S.  E.  699.  A  person  cannot  complain  that  he  is  denied  the  equal  protec- 
tion of  the  laws  when  Talid  laws  are  fairly  administered  as  to  him,  although  there  is 
maladministration  as  to  his  neighbors,  as,  e  g.  by  under-assessment  of  property  for 
taxation.  New  York  v.  Barker,  179  U.  S.  279,  21  Sup.  Ct  Rep.  121.  The  levy  of  a 
tax  upon  owners  of  lands  abutting  on  streets  along  which  conduits  for  public  water 
supply  run,  in  excess  of  that  levied  upon  owners  of  lands  not  so  located,  upon  the 
theory  that  better  fire  protection  is  afforded  is  unconstitutional.  Lemont  v.  Jenks, 
197  111.  863,  64  N.  E.  862.  State  may  classify  cities  for  regulation  of  registration  of 
Toters.  Mason  v.  Missouri,  179  U.  S.  328,  21  Sup.  Ct  Rep.  126.  In  Cotting  v. 
Kansas  City  Stock  Yards  Co.  et  al.,  188  U.  S.  79,  22  Sup.  Ct  Rep.  30,  a  sUtute  of 
Kansas  defining  what  shall  constitute  public  stock  yards  and  regulating  all  charges 
thereof,  is  held  to  be  in  conflict  with  the  fourteenth  amendment  for  the  reason  that 
the  definition  of  a  "  public  stock  yard "  was  made  to  depend  upon  the  volume  of 
business  done  and  the  facts  showed  that  the  Kansas  City  Stock  Yards  Co.  was  the 
only  one  within  the  definition,  and  the  legislation  was  therefore  a  denial  to  the 
Kansas  City  Co.  of  the  equal  protection  of  the  law. 

For  other  cases  on  "  equal  protection,"  see  Lowe  v.  Kansas,  168  17.  S.  81, 16  Sup. 
Ct  Rep.  1031 ;  Jones  v.  Brim,  166  U.  S.  180,  17  Sup.  Ct  Rep.  282;  Oulf,  C.  &  S.  F. 
R.  Ca  ».  Ellis,  166  U.  S.  160, 17  Sup.  Ct.  Rep.  266,  rev.  87  Tex.  19;  26  S.  W.  986;  St 
L.  &  S.  F.  R.  Co.  V.  Mathews,  166  U.  8. 1, 17  Sup.  Ct  Rep.  248 ;  Merchant  v.  Pa.  R  Co., 
163  U.  S.  880, 14  Sup.  Ct  Rep.  894;  Jennings  v.  Coal  Ridge  Imp.  &  Coal  Co.,  147  U.  S. 
147,  13  Sup.  Ct  Rep.  282;  Fielden  v.  Illinois,  143  U.  S.  462,  12  Sup.  Ct.  Rep.  628; 
Commercial  Nat'l  Bank  v.  Chambers,  182  U.  S.  666,  21  Sup.  Ct  Rep.  868,  aff.  21 
Utah,  324,  61  Pac.  660;  Estate  of  Mahoney,  133  Cal.  180,  66  Pac.  389,  86  Am. 
St.  165] 

(a)  QThe  appointment  and  mode  of  appointment  of  electors  from  a  State  are 
within  the  power  of  the  State  acting  in  such  manner  as  ita  legislature  may  direct ; 
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United  States,  representatives  in  Gongi'ess,  the  executive  and 
judicial  officers  of  a  State,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State, 
being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  is  in  any  way  abridged,  except  for  participation  in  rebellion 
or  other  crime,  the  basis  of  congressional  representation  therein 
shall  be  reduced  in  the  proportion  which  the  number  of  such 
male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State.  8.  It  disqualifies  from 
holding  Federal  or  State  offices  certain  persons  wlio  shall  have 
engaged  in  insurrection  or  rebellion  against  the  United  States, 
or  given  aid  or  comfort  to  the  enemies  thereof.  4.  It  declares 
the  inviolability  of  the  public  debt  of  the  United  States,  and 
forbids  the  United  States  or  any  State  assuming  or  paying  any 
debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  any  claim  for  the  loss  or  emanci- 
pation of  any  slave. ^    The  fifteenth  amendment  declares  that 

^  "  Ttiat  amendment  was  undoubtedly  standing  the  abolition  of  slaveiy  and  in- 
proposed  for  the  purpose  of  fUIIy  pro-  voluntary  servitude,  the  freedmen  were 
tecting  the  newly-made  citizens  of  the  in  some  portions  of  the  country  subjected 
African  race  in  the  enjoyment  of  their  to  disabilities  from  which  others  were  ez- 
freedom,  and  to  prevent  discriminating  empt.  There  were  also  complaints  of  the 
State  legislation  against  them.  The  gen-  existence  in  certain  sections  of  the  South- 
erality  of  the  language  used  necessarily  em  States  of  a  feeling  of  enmity,  growing 
extends  its  provisions  to  all  persons,  of  out  of  the  collisions  of  the  war,  towards 
every  race  and  color.  Previously  to  its  citizens  of  the  North.  Whether  these 
adoption,  the  Civil  Rights  Act  had  been  complaints  had  any  just  foundation  is  im- 
passed,  which  declared  that  citizens  of  material;  they  were  beheved  by  many 
the  United  States  of  every  race  and  to  be  well  founded,  and  to  prevent  any 
color,  without  regard  to  any  previous  possible  legislation  hostile  to  any  class 
condition  of  slavery  or  involuntary  servi-  from  the  causes  mentioned,  and  to  obvi- 
tude,  except  as  a  punishment  for  crime,  ate  objections  to  legislation  similar  to 
should  have  the  same  rights  in  every  that  embodied  in  the  Civil  Rights  Act» 
State  and  Territory  to  make  and  enforce  the  fourteenth  amendment  was  adopted, 
contracts,  to  sue,  be  parties,  and  give  Tiiis  is  manifest  from  the  discussions  ia 
evidence,  to  inherit,  purchase,  lease,  sell,  Congress  with  reference  to  it.  There  was 
own,  and  convey  real  and  personal  prop-  no  diversity  of  opinion  as  to  its  object 
erty,  and  to  full  and  equal  benefit  of  all  between  tiiose  who  favored  and  those  who 
laws  and  proceedings  for  the  security  of  opposed  its  adoption."  Mr.  Justice  Fidd 
person  and  property  as  is  enjoyed  by  in  San  Mateo  County  v.  Sou.  Pac.  R.  B. 
white  citizens,  and  should  be  subject  to  Co.,  13  Fed.  Rep.  722. 
like  punishments,  pains,  and  penalties,  "A  State  acts  by  its  legislative,  its 
and  to  none  other.  The  validity  of  this  executive,  or  its  judicial  authorities.  It 
act  wa9  questioned  in  many  quarters,  can  act  in  no  other  way.  The  constitu- 
and  complaints  were  made  that,  notwith-  tional  provision,  therefore,  must  mean 

and  a  law  directing  that  one  elector  and  one  alternate  shall  be  elected  from  each 
congressional  district,  and  one  elector  and  one  alternate  shall  be  elected  at  large  in 
each  of  two  districts  into  which  the  legislature  divides  the  State  for  the  purpose  of 
electing  the  remaining  two  electors,  is  a  valid  exercise  of  the  power  of  the  legisla- 
tore  in  this  regard.  McPherson  p.  Blacker,  146  U.  S.  1,  18  Sup.  Ct  Bep.  8,  alL 
82  Mich.  877,  62  N.  W.  469, 16  L.  B.  A.  476,  81  Am.  St.  687-3 
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the  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State,  on 
account  of  race,  color,  or  previous  condition  of  servitude.^ 

that  no  agency  of  the  State,  or  of  the  Portland  v.  Bangor,  65  Me.  120,  20  Am. 
officers  or  agents  by  whom  its  powers  are  Rep.  681.  See  Griffin's  Case,  Chase  Dec. 
executed,  sliall  deny  to  any  person  within  868.  Tiie  new  amendments  do  not  en- 
its  jurisdiction  tlie  equal  protection  of  the  large  the  pririlege  of  suffrage  so  as  to 
laws.  Whoever  by  virtue  of  public  posi-  entitle  women  to  vote.  Bradwell  v.  State, 
tion  under  a  State  government  deprives  16  Wall.  ISO;  Minor  v,  Happersett,  21 
another  of  property,  life,  or  liberty  with-  Wall.  162.  They  do  not  prevent  a  State 
out  due  process  of  law,  or  denies  or  takes  forbidding  a  body  to  parade  without 
away  the  equal  protection  of  the  laws,  license  from  the  Governor.  The  privi- 
violates  the  constitutional  inhibition ;  and  lege  of  citizens  of  the  United  States  is  not 
as  he  acts  in  the  name  and  for  the  State,  thereby  infringed.  Presser  v.  Illinois,  116 
and  is  clothed  with  the  State's  authority,  U.  S.  252, 6  Sup.  Ct.  Rep.  580.  The  four^ 
his  act  is  that  of  the  State.  This  must  teenth  amendment  does  not  entitle  per- 
be  so,  or  the  constitutional  prohibition  has  sons  as  of  right  to  sell  intoxicating  drinks  • 
no  meaning."  Strongt  J.,  in  Ex  parte  Vir-  against  the  prohibitions  of  State  laws; 
ginia,  100  U.  S.  889.  Approved,  Neal  v.  Barbemeyer  v.  Iowa,  18  Wall.  129;  nor  is 
I>elaware,  103  U.  S.  870,  897.  An  act  property  taken  without  due  process  of 
of  Congress  declaring  that  certain  acts  law  by  such  a  law,  although  without  corn- 
committed  by  individuals  shall  be  deemed  pensation  an  existing  brewery  is  rendered 
offences  and  punished  in  the  United  States  valueless  thereby :  Mugler  v.  Kansas,  123 
courts  is  invalid.  The  fourteenth  amend-  U.  S.  623,  8  Sup.  Ct.  Rep.  278 ;  ii  it 
ment  does  not  "  invest  Congress  with  not  violated  by  the  grant  by  a  State, 
power  to  legislate  upon  subjects  wliich  under  its  police  power,  of  an  exclusive 
are  within  the  domain  of  State  legisla-  right  for  a  term  of  years  to  have  and 
tion;  but  to  provide  modes  of  relief  maintain  slaughter-houses,  landings  for 
against  State  legislation  or  State  action  cattle,  and  yards  for  inclosing  cattle  in- 
of  the  kinds  referred  to.  It  does  not  tended  for  slaughter,  within  certain  speci- 
authorize  Congress  to  create  a  code  of  fied  parishes :  Slaughter  House  Cases,  16 
municipal  law  for  the  regulation  of  pri-  Wall.  86 ;  nor  by  denying  the  right  of 
vate  rights ;  but  to  provide  modes  of  re-  jury  trial  in  State  courts :  Walker  v. 
dress  against  the  operation  of  State  laws  Sauvinet,  92  U.  S.  90 ;  it  does  not  pre- 
and  tho  action  of  State  officers,  executive  elude  a  State  from  taxing  its  citizens  for 
find  judicial,  when  these  are  subversive  debts  owing  to  them  from  foreign  debtors  : 
of  the  fundamental  rights  specified  in  Kirtland  v.  Hotchkiss,  100  U.  S.  491; 
the  amendment."  Bradley,  J.,  in  Civil  nor  from  regulating  warehouse  charges ; 
Rights  Cases,  109  U.  S.  3,  8  Sup.  Ct.  Munn  v.  Illinois,  94  U.  S.  118;  orcliargea 
Rep.  18.  See  also  United  States  v.  Har-  for  the  transportation  of  freight  and 
ris,  106  U.  S.  629,  1  Sup.  Ct.  Rep.  601;  passengers  by  common  carriers :  Chicago, 
Baldwin  v.  Franks,  120  U.  S.  678,  7  Sup.  &c.  R.  R.  Co.  v,  Iowa,  94  U.  S.  155 ;  Rail- 
Ct.  Rep.  656.  But  Congress  may  pun-  road  Com.  Cases,  116  U.  S.  807,  6  Sup. 
ish  the  intimidation  by  individuals  of  Ct.  Rep.  888 ;  Dow  v.  Beidleman,  125  U.  S. 
voters  at  federal  elections.  Ex  parte  680, 8  Sup.  Ct.  Rep.  1028 ;  nor  fh>m  mak- 
Yarbrough,  110  U.  S.  651,  4  Sup.  Ct.  ing  railroads,  and  not  other  masters. 
Rep.  152.  liable  to  servants  for  the  negligence  of 
^  See,  as  to  these  amendments.  Story  fellow-servants :  Missouri  Pac.  Ry.  Co. 
on  Const.  (4th  ed.)  c.  46, 47, 48,  and  App.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  Rep. 
to  Vol.  II.  The  adoption  of  an  amend-  1161;  Minneapolis  &  St.  L.  Ry.  Co.  v. 
ment  to  the  Federal  Constitution  has  the  Herrick,  id.  210 ;  nor  from  giving  double 
effect  to  nullify  all  provisions  of  State  damages  for  killing  stock  through  failure 
constitutions  and  State  laws  which  con-  to  fence  :  Missouri  Pac.  Ry.  Co.  v.  Humes, 
flict  therewith.  Ex  parte  Turner,  Chase  115  U.  S.  512,  6  Sup.  Ct.  Rep.  110;  Min- 
Dec.  157;  Neal  v.  Delaware,  103  U.  S.  neapolis  &  St.  L.  Ry.  Co.  p.  Beckwith, 
370;  Wood  v.  Fitzgerald,  8  Oreg.  568 ;  129  U.  S.  26»  9  Sup.  Ct  Rep.  3;  nor  from 
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The  executive  power  is  vested  in  a  president,  who  is  made 
commander-in-chief  of  the  army  and  navy,  and  of  the  militia  of 

requiring  »  nilroad  to  pay  for  ezamina-  v.  MissiiBippi,  162  U.  8.  666, 16  Sap.  Ct 

tion  of  its  ■enranu  for  color-blindness :  Rep.  904 ;  Carter  v.  Texas,  177  U.  S.  442, 

KashTille,  C.  &  St.  L.  Rj.  Co.  v.  Alabama,  20  Sup.  Ct  Rep.  687.  On  negroes  as  grand 

128  U.  8.  96,  9  Sup.  Ct  Uep.  28 ;  contra,  jurors  see  note  to  44  L.  ed.  U.  S.  889.  State 

LottlsTille  &  N.  R.  R.  Co.  v.  Baldwin,  85  may  require  negroes  and  whites  to  occupy 

Ala.  619,  5  So.  311.  separate  compartments  in  passenger  cars 

The  fourteenth  amendment  does  not  on  roads  operating  wholly  within  the 
profess  to  secure  to  all  persons  in  the  State.  Plessy  v.  Ferguson,  163  U.  S.  687, 
United  States  the  benefit  of  the  same  16  Sup.  Ct.  Rep.  1188,  aff.  45  La.  Ann.  80, 
laws  and  the  same  remedies.  Great  di-  11  So.  948,18  L.  R.  A.  639.^  Atrial  jury 
▼ersities  may  and  do  exist  in  these  re-  may  be  made  up  entirely  of  whites,  if  ne- 
spects  in  different  States.  One  may  hare  groes  are  not  excluded  from  jury  lists,  but 
the  common  law  and  trial  by  jury ;  an-  an  indictment  is  bad,  if  found  by  a  grand 
other  (be  dvil  law  and  trial  by  the  court,  jury  on  which  whites  only  are  allowed  by 
But  like  diversities  may  also  exist  in  dif-  law.  Bush  v,  Kentucky,  107  U.  S.  110, 
ferent  parts  of  the  same  State.  The  Sutes  1  Sup.  Ct.  Rep.  625.  See,  fUrther,  United 
frame  their  laws  and  organize  their  courts  States  v.  Reese,  92  U.  S.  214 ;  [jLewis  v. 
with  some  regard  to  local  peculiarities  Sute,  29  Tex.  CtAp.  201,59  8.  W.  1116, 
and  special  needs,  and  tliis  riolates  no  25  Am.  St.  720.  Negroes  called  for  jury- 
constitutional  requirement  All  that  one  service  may  be  peremptorily  challenged 
can  demand  under  the  last  clause  of  §  1  if  peremptory  challenges^are  not  yet  ex- 
of  the  fourteenth  amendment  is,  tlwt  he  hausted.  Whitney  v.  State,  —  Tex.  Cr. 
shall  not  be  denied  the  same  protection  Ap.  — ,  63  S.  W.  879.^  A  Uw  prohib- 
of  the  laws  which  is  enjoyed  by  other  iting  adultery  between  a  white  and  a 
persons  or  other  classes  in  the  same  place  negro  under  heavier  penalty  than  be- 
and  under  like  circumstances.  Missouri  tween  two  wliites  or  two  blacks,  is  valid. 
V.  Lewis,  101  U.  S.  22;  Hayes  v.  Missouri,  Pace  u.  Alabama,  106  U.  S.  588, 1  Sup. 
120  U.  8.  68,  7  Sup.  Ct.  Rep.  350.  So  Ct.  Rep.  687.  See  Plunkard  o.  State,  67 
railroads,  as  a  class,  may  be  taxed  differ-  Md.  364.  Since  tj^ese  amendments,  as 
ently  from  other  property,  and  if  the  law  before,  sovereignty  for  the  protection  of 
provides  for  a  hearing  and  judicial  con-  life  and  personal  liberty  within  the  re- 
test,  it  is  due  process  of  law.  Kentucky  spective  States  rests  alone  with  tlie 
B.  R.  Tax  Cases,  116  U.  S.  821,  6  Sup.  States ;  and  the  United  States  cannot 
Ct.  Rep.  67.  take  cognizance  of  invasions  of  the  privi- 

The  fourteenth  amendment  not  only  lege  of  suffrage  when  race,  color,  or  pre- 

gave  citizenship  to  colored  persons,  but  vious  condition  is  not  the  ground  thereof, 

by  necessary   implication    it   conferred  United  States  v,  Reese,  92  U.  S.  214; 

upon  them  the  right  to  exemption  from  United   States    v,  Cruikshank,  id,   542. 

unfriendly  legislation  against  them  dis-  Police  regulations  which  affect  alike  all 

tinctively  as  colored,  —  exemption  from  persons    similarly    situated    are    valid: 

discriminations  imposed  by  public  author-  Barbier  v.  Connolly,  118  U.  8.  27,  5  Sup. 

ity  which  imply  legal  inferiority  in  civil  Ct.  Rep.  357 ;   so  of  regulations  of  the 

society,  lessen  the  security  of  their  rights,  practice  of  medicine :  Dent  v.  West  Vir- 

and  are  steps  towards  reducing  them  to  ginia,  129  U.  8. 114,  9  Sup.  Ct.  Rep.  231 ; 

the  condition  of  a  subject  race.    The  de-  QState  v.  Enowles,  90  Md.  646,  45  Atl. 

Dial  by  State  authority  of  the  right  and  877,  49  L.  R.  A.  696  Q  but  the  adminis- 

privilege  in  colored  persons  to  participate  tration  of  such  police  ordinances  so  as  to 

as  jurors  in  the  administration  of  justice  deny  to  Chinese  rights  accorded  to  whites 

is  a  violation  of  this  amendment.    Strau-  in   similar  circumstances   is  prohibited. 

der  V.  West  Virginia,  100  U.  8.803;  Vir-  Tick  Wo  o.  Hopkins,  118  U.  8.  356,  6 

ginia  V.  Rives,  100  U.  S.  313 ;  Ex  pirte  Sup.  Ct.  Rep.  1064. 

Virginia,  100  U.  8.  839  ;   Neal  v.  Deia*  Corporations  are  "  persons  "  within  the 

ware,  108  U.  S.  370 ;  QBush  v.  Kentucky,  meaning  of  the  amendment.   Santa  Clara 

107  U.  S.  110, 1  Sup.  Ct  Rep.  625 ;  Gibson  Co.  v.  Southern  Pac.  R.  R.  Co.,  118  U.  8. 
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the  several  States  when  called  into  the  service  of  the  United 
States;  and  who  has  power,  by  and  with  the  consent  of  the 

894,  6  Sup.  Ct.  Rep.  1182 ;  MUsoari  Pac.  dent  when,  with  tlie  utmost  diligence  and 
Ky.  Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  without  any  accident  or  deUy  whatever, 
Ct.  Rep.  1101 ;  [Smyth  v.  Ames,  169  U.  S.  the  party  notified  could  not  reach  the 
466,  18  Sup.  Ct.  Rep.  418 ;  Hawley  v.  coart  with  less  than  four  days  of  constant 
Hurd  et  al.,  72  Vt  122,  47  Ati.  401.  But  travelling,  and  the  fact  that  by  the  local 
are  not "  citizens ''  within  the  meaning  practice  tliere  would  be  several  days 
of  that  term  as  used  m  the  fourteenth  after  return  day  before  the  case  could  be 
amendment.  Orient  Ins.  Co.  v.  Daggs,  called  for  trial  or  default  taken,  or  that 
172  U.  S.  557,  19  Sup.  Ct.  Rep.  281 ;  the  court  would  probably,  in  view  of  the 
Hawley  v.  Hurd  et  at.,  tupra  f^  but  a  for-  circumstances,  set  aside  any  default  that 
eign  corporation  is  not  deprived  of  equal  might  have  been  entered,  will  not  nega- 
protection  of  the  laws  because  it  is  taxed  tive  tliis  conclusion  of  insufficiency,  since 
by  the  State  at  as  high  a  rate  as  are  cor-  non-residents  are  not  presumed  to  know 
porations  of  tliat  State  in  its  home  State,  the  law  and  practice  of  the  State.  Roller 
Phila.  Fire  Ass.  v.  New  York,  119  U.  S.  v.  Holly,  176  U.  S.  898,  20  Sup.  Ct.  Rep. 
110.  7  Sup.  Ct.  Rep.  108.  410,  rev.  13  Tex.  Civ.  Ap.  636,  85  S.  W. 
The  repeal  of  a  limitation  statute  after  1074.  "  It  is  no  longer  open  to  contention 
a  personal  debt  is  barred  by  it,  does  not  that  the  due  process  clause  of  the  four- 
deprive  tlie  debtor  of  property  without  teenth  amendment  .  .  .  does  not  control 
due  process  of  law,  Campbell  v.  Holt,  mere  forms  of  procedure  in  State  courts  or 
115  U.  S.  620,  6  Sup.  Ct.  Rep.  209.  See,  regulate  practice  therein.  All  its  require- 
further,  Railroad  Co.  v.  Brown,  17  Wall,  ments  are  complied  with,  provided,  in  tlie 
446;  Kennard  f.  Louisiana,  92  U.  S.  480;  -proceedings  which  are  claimed  not  to 
Pennoyer  v.  Neff,  95  U.  S.  714 ;  Pearson  have  been  due  process  of  law,  the  person 
v.  Tewdall,  95  U.  S.  294;  McMillen  r.  condemned  has  had  sufficient  notice,  and 
Anderson,  95  U.  8.  37 ;  Davidson  v.  New  adequate  opportunity  has  been  afforded 
Orleans,  96  U.  S.  97;  Kirkland  v.  Hotch-  him  to  defend.  Iowa  C.  R.  Co.  v,  Iowa, 
kiss,  100  U.  S.  491 ;  Tennessee  v.  Davis,  160  U.  S.  389,  16  Sup.  Ct.  Rep.  844 ;  Wil- 
100  U.  S.  257;  Louisiana  v.  New  Orleans,  son  v.  North  Carolina,  169  U.  S.  686, 18 
109  U.  S.  285,  8  Sup.  Ct  Rep.  211 ;  Prov-  Sup.  Ct.  Rep.  435,'*  per  Mr.  Justice  Whif 
idem  Inst.  v.  Jersey  City,  118  U.  S.  506,  in  Louisville  &  N.  R.  Co.  v.  Schmidt, 
5  Sup.  Ct.  Rep.  612;  RoBards  v.  Lamb,  177  U.  S.  230,  286,  20  Sup.  Ct.  Rep.  620, 
127  U.  S.  58,  8  Sup.  Ct.  Rep.  1031 ;  Wal-  all.  99  Ky.  148,  35  8.  W.  135,  36  S.  W. 
ston  17.  Nevin,  128  U.  S.  578,  9  Sup.  Ct.  168.  In  this  case  the  L.  &  N.  R.  Co.  had 
Rep.  192;  Freeland  v,  Williams,  131  U.  S.  been  an  actual  defendant,  although  never 
405,  9  Sup.  Ct  Rep.  794 ;  Board  of  served  with  notice  and  not  a  party  to  the 
Com*rs  V.  Merchant,  103  N.  T.  148 ;  State  record.  After  judgment  it  was  brought 
V.  Ryan,  70  Wis.  676,  36  N.  W.  823 ;  in  by  rule  to  show  cause  and  upon  appear- 
Warren  v.  Sohn,  112  Ind.  213,  13  N.  £.  ing  and  claiming  a  set-off  it  was  con- 
863 ;  State  v.  Dent,  25  W.  Ya.  1 ;  Allen  demned  to  pay  the  judgment.  The 
V.  Wyckoff,  48  N.  J.  L.  90,  2  Atl.  659.  garnishment  of  a  resident  debtor  of  a 
[Upon  what  constitutes  "  due  process  of  non-resident  defendant  to  reach  a  debt 
law,"  see  cases  collected  in  valuable  due  from  the  latter  who  has  no  other 
noten  upon  this  topic  appended  to  42  L.  property  within  the  jurisdiction  of  the 
ed.  U.  S.  865,  and  24  L.  ed.  U.  S.  430;  court  does  not  deprive  him  of  his  property 
see  also  latter  part  of  note  1,  page  505,  without  due  process  of  law,  the  situs  of 
and  note  1,  page  568,;x»st.  Personal  ser-  debt  being,  for  purposes  of  attachment^ 
vice  on  non-residents  outside  the  jurisdio-  with  the  debtor.  King  v.  Cross,  175  U.  S. 
tion  of  the  court  may,  if  reasonable  time  396,  20  Sup.  Ct.  Rep.  131 ;  Chicago, 
is  given  in  which  to  appearand  answer,  be  R.  I.  &  P.  R.  Co.  v.  Sturm,  174  U.  S.  710, 
due  process  of  law  in  a  suit  for  the  foreclos-  19  Sup.  Ct.  Rep.  797.  Upon  right  to  oor- 
nre  of  a  lien  upon  land  within  the  jurisdio-  rect  gross  undervaluations  of  property 
tion  of  the  court ;  but  five  days'  notice,  one  assessed  for  taxation  in  prior  years,  even 
of  those  days  being  a  Sunday,  is  insuffi-  when  ownership  has  since  changed,  tee 
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Senate,  to  make  treaties,    provided  two-thirds  of  the   Senate 
concur,   and,   with  the  same   advice  and  consent,    to  appoint 

Weyerhaaser  v.  Minoetota,  176  U.  S.  560,  certain  localities,  eren  though  sach  re- 
20  Sttp.  Ct  Hep.  485,  aQ.  72  Minn.  619,  striction  depreciates  the  property  in  those 
75  N.  W.  718,  in  which  right  of  State  so  localities,  see  I/Hote  v.  New  Orleans,  177 
to  do  is  sustained.  Assessment  and  col-  U.  S.  587,  20  Sup.  Ct.  Hep.  788.  Valid 
lection  of  taxes  upon  money  loaned  commitment  for  contempt  does  not  de- 
within  the  Stato  is  not  a  taking  without  prire  of  liberty  without  due  process,  and 
doe  process  merely  because  creditor  re-  jury  trial  is  unnecessary.  Tinsley  v. 
sides  without  the  State,  and  such  taxes  if  Anderson,  171  U.  S.  101, 18  Sup.  Ct  Hep. 
unpaid  may  be  made  a  lien  enforceable  806.  In  the  distribution  of  the  assets  of 
against  estate  of  decedent  creditor  except  an  insolvent,  postponing  a  foreign  corpo- 
as  limited  by  Statute  of  Limitations,  ration's  claims  until  after  those  of  resl- 
Bristol  V.  Washington  County,  177  U.  S.  dents  of  the  State  are  satisfied,  is  not  a 
1S3,  20  Sup.  Ct.  Hep.  686.  denial  of  due  process.  Blake  v.  McClung, 
A  Suto  may  Ux  the  interest  of  the  172  U.  S.  280, 10  Sup.  Ct  Hep.  106.  Nor 
non-resident  mortgagee  of  lands  within  is  making  tlie  face  of  the  policy  condu- 
its boundaries,  even  though  he  holds  the  sire  as  to  the  value  of  the  property 
mortgage  at  his  residence.  Savings  &  L.  insured  in  case  of  total  loss.  Orient  In- 
Society  v.  Multonomah  County,  169  U.  S.  surance  Co.  v.  Daggs,  172  U.  S.  657,  19 
421,  18  Sup.  Ct  Hep.  892.  As  to  taxes  Sup.  Ct  Hep.  281,  aff.  136  Mo.  S82,  38 
on  judgments,  see  Kingman  Co.  Com'rs  S.  W.  85,  35  L.  H.  A.  227,  58  Am.  St 
V.  Leonard,  57  Kan.  531,  46  Pac  960,  84  638.  But  see  Missouri,  K.  &  T.  Ry.  Co. 
L.  R.  A.  810;  moneys  of  non-residents  v.  Simonson,  —  Kan. — ^  68  Pac.  658,  where 
deposited  in  State,  Re  Hondayer,  150  it  is  held  that  statute  making  state- 
N.  T.  37,  44  N.  £.  718,  34  L.  R.  A.  235,  ment  of  weight  in  a  bill  of  lading  conclu- 
65  Am.  St.  642;  place  of  taxation  of  sive  evidence  between  the  carrier  and 
trust  property,  Hichmond  County  Acad,  shipper  was  void.  Nor  is  requirement  of 
V.  Augusta,  90  Ga.  634,  17  S.  E.  61,  20  bond  in  attachment  against  a  resident 
L.  H.  A.  161,  and  note.  Subjecting  the  while  none  is  required  against  a  non-resi- 
logs  of  an  individual  who  voluntarily  dent.  Central  Loan  &  T.  Co.  v,  Campbell 
runs  them  Into  a  boom  to  a  lien  in  favor  Commn.  Co.,  178  U.  S.  84,  19  Sup.  Ct. 
of  the  surveyor-general  for  services  of  Rep.  346.  State  may  forfeit  lands  for 
inspection  compelled  by  law  and  ren-  non-payment  of  taxes  if  reasonable  op- 
dered  indiscriminately  upon  all  logs  in  portunity  is  given  the  owner  to  redeem 
the  boom  is  not  a  taking  without  due  by  payment  of  taxes  and  charges.  King 
process.  Lindsay  &  Phelps  Co.  v.  Mul-  o.  Mullins,  171  U.  S.  404, 18  Sup.  Ct.  Hep. 
len,  176  U.  S.  120,  20  Sup.  Ct  Hep.  925.  Consequential  dsroage  arising  fh>m 
325.  Legislation  restricting  a  land-  allowing  an  obstruction  of  a  street  is  not 
owner's  right  to  permit  natural  gas  to  a  taking  without  due  procesa  Meyer  v. 
escape  from  his  oil  wells  and  go  to  waste  Hichmond,  172  U.  S.  82,  19  Sup.  Ct  Hep. 
does  not  deprive  him  of  property  without  106.  Discretion  may  be  vested  in  a  single 
doe  process.  Ohio  Oil  Co.  v.  Indiana,  177  officer  to  permit  or  refuse  to  permit  a 
U.  S.  190,  20  Sup.  Ct  Hep.  576.  Denying  building  to  be  moved  through  the  streets, 
a  right  of  action  for  defamatory  words  Wilson  v.  Eureka  City,  173  U.  8.  32,  19 
used  in  a  pleading  is  not  a  taking  of  Sup.  Ct.  Hep.  317.  State  cannot  impose 
property  without  due  process,  even  if  upon  a  non-resident  lot  owner  a  liability 
reputation  could  be  considered  property,  in  personam  in  respect  of  the  lot.  Dewey 
Abbott  9.  National  Bank  of  Commerce,  v.  Des  Moines,  173  U.  S.  198, 19  Sup.  Ct. 
175  U.  S.  409,  20  Sup.  Ct  Hep.  153,  aff.  Hep.  879.  For  note  on  what  constitutes 
20  Wash.  562,  66  Pac.  876.  On  power  of  due  process  of  law,  see  2  L.  R.  A.  258. 
State  to  declare  keeping  of  barber-shops  In  appropriation  under  eminent  domain, 
open  on  Sunday  not  a  work  of  charity  or  the  State  may  provide  that  the  appropri- 
neoessity,  see  Petit  r.  Minnesota,  177  ator  may  go  into  possession  upon  giving 
U.  S.  164,  20  Sup.  Ct  Hep.  666.  On  adequate  security  that  the  duly  assessed 
powtr  of  city  to  restrict  prostitutes  to  compensation  wUi  be  paid,  and  may  also 


22  CONSTITUTIONAL  LIMITATIONS.  [CH.  IL 

ambassadors  and  other  public  ministers  and  consuls,  judges  of 
the  Supreme  Court,  and  other  officers  of  the  United  States, 
whose  appointments  are  not  otherwise  provided  for,^ 

The  judicial  power  of  the  United  States  extends  to  all  cases  (a) 
in  law  and  equity  arising  under  the  national  Constitution,  the 

provide  different  tribunals  for  passing  matter  within  the  jurisdiction  of  the 
upon  tlie  necessity  of  the  appropriation  court  is  not  a  denial  of  due  process, 
and  upon  the  amount  of  compensation.  Ex  parte  Con  Terse,  137  U.  S.  624, 11  Sup. 
Backus  v.  Fort  St.  Union  Depot  Co.,  169  Ct.  Rep.  191.  Execution  of  a  criminal 
U.  S.  657,  18  Sup.  Ct.  Rep.  445.  If  dur-  by  one  officer  or  another,  the  executioner 
ing  the  pendency  of  an  appeal,  the  day  being  duly  appointed  under  the  statute,  is 
set  for  the  execution  of  a  death  sentence  no  part  of  due  process.  Da?is  r.  Burice, 
passes,  it  is  no  denial  of  due  process  to  179  U.  S.  399,  21  Sup.  Ct.  Rep.  210.  For 
set  another  day,  particularly  when  such  other  important  cases  on  due  process,  see 
is  in  conformity  to  the  statute  of  tlie  Missouri  Pac.  Ry.  v.  Nebraska,  164  U.  S. 
State.  Craemer  o.  Washington,  168  U.  S.  408,  17  Sup.  Ct.  Rep.  130;  Allen  v.  Geor- 
124.  18  Sup.  Ct.  Rep.  1.  An  information  gia,  166  U.  S.  138,  17  Snp.  Ct.  Rep.  525; 
which  charges  a  crime  in  the  general  Lowe  v.  Kansas,  163  U.  S.  81,  16  Sup.  Ct. 
words  of  a  statute  without  specifying  Rep.  1031 ;  Jones  v.  Brim,  165  U.  S.  180, 
kind,  quantity,  price,  etc.,  but  sets  out  17  Sup.  Ct.  Rep.  282 ;  Kohl  v.  Lehlback, 
these  and  other  particulars  in  a  specifi-  160  U.  S.  203,  16  Sup.  Ct.  Rep.  304; 
cation  attached  to  the  information,  which  Winona  &  St.  Peter  Land  Co.  v.  Minne- 
speciflcation  the  accused  might  lawfully  sota,  159  U.  S.  526,  16  Sup.  Ct  Rep.  83; 
require  but  has  not  in  fact  required,  is  not  Hamilton  v.  Brown,  161  U.  S.  256,  16 
too  defectire  to  be  due  process.  Hodgson  Sup.  Ct.  Rep.  585;  Iowa  C.  Ry.  Co.  v. 
V.  Vermont,  168  U.  S.  202,  18  Sup.  Ct.  Iowa,  160  U.  S.  889. 16  Sup.  Ct.  Rep.  344; 
Rep.  80.  aft.  66  Vt.  134,  28  Atl.  1089.  Cram  v.  United  States,  162  U.  S.  625,  16 
State  may  confiscate,  without  judicial  Sup.  Ct.  Rep.  952;  Owens  v.  Henry,  161 
process,  nets  and  seines  used  in  violation  U.  S.  642, 16  Sup.  Ct.  Rep.  693;  Andrews 
of  its  fish  and  game  laws.  Lawton  v.  v.  Swartz,  156  U.  S.  272,  15  Sup.  Ct.  Rep. 
Steele,  152  U.  8.  183,  14  Sup.  Ct.  Rep.  389;  Bergeman  v.  Backer,  157  U.  S.  655, 
499,  aflf.  119  N.  Y.  226,  23  N.  E.  878,  7  16  Sup.  Ct.  Rep.  727 ;  Duncan  v,  Mis- 
L.  R.  A.  184.  Indictment  by  grand  jury  souri,  152  U.  S.  877,  14  Sup.  Ct.  Rep.  570; 
not  necessary.  McNulty  v.  California,  McKane  v.  Durston.  158  U.  S.  684.  14 
149  U.  S.  645,  13  Sup.  Ct.  Rep.  959,  aff.  98  Sup.  Ct.  Rep.  918 ;  Mnrchant  i'.  Penn.  Ry. 
Cal.  427,  26  Pac.  597,  29  Pac.  61.  State  Co.,  153  U.  S.  880,  14  Sup.  Ct  Rep.  894 ; 
can  impeach  title  to  lands  granted  by  it  Giozza  v.  Tiernan,  148  U.  S.  657,  13  Sup. 
only  by  suing  in  equity.  A  second  patent  Ct.  Rep.  721 ;  Passavant  v.  United  States, 
to  the  lands  issued  before  such  impeach-  148  U.  S.  214,  13  Sup.  Ct.  Rep.  572; 
ment  of  the  former  is  void.  Chandler  v.  Paulsen  v.  City  of  Portland,  149  U.  S.  30, 
Calumet  &  H.  M.  Co.,  149  U.  S.  79,  18  13  Sup.  Ct.  Rep.  750 ;  Schwab  v.  Berg- 
Sup.  Ct.  Rep.  798;  Noble  v.  Union  Riv.  gren,  148  U.  S.  442,  12  Sup.  Ct.  Rep.  525; 
Logging  R.  Co.,  147  U.  S.  165,  13  Sup.  Davis  v,  Texas,  139  U.  S.  651,  11  Sup. 
Ct  Rep.  271.  Ct  Rep.  675;  Leeper  v.  Texas,  139  U.  S. 
The  State  may  provide  that  the  acts  of  462,  11  Sup.  Ct  Rep.  577 ;  Lent  r.  Till- 
its  de  facto  officers  shall  be  valid.  Man-  son,  140  U.  S.  316,  11  Sup.  Ct  Rep.  825. 
ning  V.  Weeks,  139  U.  S.  504,  11  Sup.  Ct  See  also  cases  in  note  1,  page  568» />o5f.J 
Rep.  624.    An  erroneous  decision  upon  a         ^  U.  S.  Const,  art  2. 

(a)  [^Includes  a  proceeding  for  mandamus.  Am.  Express  Co.  v.  Michigan,  177 
U.  S.  404,  20  Sup.  Ct  Rep.  696,  reversing  118  Mich.  682,  77  N.  W.  817.  "Judicial 
power  of  United  States  extends  only  to  the  trial  and  determination  of  '  cases '  in  courts 
of  record,  and  .  .  .  Congress  is  still  at  liberty  to  authorize  the  judicial  officers  of  the 
several  States  to  exercise  such  power  as  is  ordinarily  given  to  officers  of  courts,  not  of 
record  ;  such,  for  instance,  as  the  power  to  take  affidavits,  to  arrest  and  commit  for 
trial  offenders  against  the  laws  of  the  United  States,  to  naturalize  alieoB,  and  to  per- 
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laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority ;  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls ;  (a)  to  all  cases  of  admiralty 
and  maritime  jurisdiction; (6)  to  controversies  to  which  the 
United  States  shall  be  a  party  ;(c)  to  controversies  between  two 
or  more  States;  between  a  State  and  citizens  of  another  State; 
between  citizens  of  different  States;  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States;  and 
between  a  State  or  citizens  thereof  and  foreign  States,  citizens 
or  subjects.^  Buc  a  State  is  not  subject  to  be  sued  in  the  courts 
of  the  United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State.* 


1  U.  S.  Const,  art.  3,  §  2.  A  State  can- 
not make  it  a  condition  to  tlie  doing  of 
business  b^  a  foreign  corporation  within 
its  limits  that  the  corporation  shall  agree 
not  to  remove  cases  against  it  to  the  Fed- 
eral conrts.  Barron  i;.  Burnside,  121 
U.  S.  186,  7  Sup.  Ct.  Rep.  O-Jl ;  Goodrel 
r.  Kreichbaam,  70  Iowa,  862,  30  N.  W. 
872.     See  EUton  v.  Piggott,  94  Ind.  14. 

Congress  may  vest  exclusive  jurisdic- 
tion in  Federal  courts  of  suits  arising 
from  acts  done  under  color  of  authority 
of  the  United  States,  and  may  regulate 
all  incidents  of  such  suits.  Mitchell  v. 
Cark.  110  U.  S.  633,  4  Sup.  Ct.  Kep.  170. 
So,  in  an  action  to  recover  money  exacted 
by  a  customs  collector,  the  United  States 
limitation  law  governs.  Amson  v.  Mur- 
phy, 109  U.  S.  238,  3  Sup.  Ct.  Rep.  184. 
[Federal  conrts  have  jurisdiction  in  a 
case  of  conspiracy,  charging  persons  with 


conspiring  to  kill  one  in  the  custody  of 
the  United  States  Marshal.  Logan  v. 
United  States,  144  U.  8.  263,  12  Sup.  Ct. 
Rep.  617.  A  mere  maladministration  of 
the  quarantine  laws  of  one  State  to  the 
injury  of  the  citizens  of  another  does  not 
constitute  a  controversy  among  States. 
Louisiana  v.  Texas,  176  U.  S.  1,  20  Sup. 
Ct.  Hep.  251.  Application  of  interstate 
commerce  to  a  Federal  court  for  the  pun- 
ishment of  disobedience  of  the  command 
of  the  subpoena  of  the  commission  is  not 
a  "  case "  within  the  meaning  of  the 
Constitution,  and  the  court  has  not  juris- 
diction. Re  Inter-State  Commerce  Com- 
mission, 53  Fed.  476.^ 

^  U.  S.  Const.  11th  Amendment.  But 
a  suit  in  a  State  court,  to  which  a  State  is 
a  party,  may  be  removed  to  the  Federal 
court  for  trial  if  a  federal  question  is  in- 
volved.   Railroad  Co.  v.  Mississippi,  102 


form  such  other  duties  as  may  be  regarded  as  incidental  to  the  judicial  power  rather 
than  a  part  of  the  judicial  power  itself.''  Robertson  v.  Baldwin,  165  U.  S.  276,  17 
Sop.  Ct.  Rep.  826,  holding  that  Congress  may  authorize  justices  of  the  peace  to 
arrest  deserting  seamen  and  return  them  to  their  ships.J 

(a)  []If  a  consul  wishes  to  enjoy  his  exemption  from  the  jurisdiction  of  a  State 
court,  he  must  apecially  plead  it,  and  must  plead  it  at  the  proper  time.  Wilcox  v, 
Luco,  118  Cal.  639,  45  Pac.  676,  50  Pac.  758,  45  L.  R.  A.  579,  62  Am.  St.  305,  upon 
privileges  and  exemptions  of  consuls,  see  note  to  this  case  in  L.  R.  A.  And  upon 
jurisdiction  of  consuls  over  actions  between  citizens  of  their  own  nations,  temporarily 
in  a  State,  to  the  exclusion  of  the  State  courts,  see  Telefsen  v.  Fee,  168  Mass.  188, 
46  N.  £.  662, 46  L.  R.  A.  481  and  note,  60  Am.  St.  879.1| 

(6)  [Jl  bill  to  enforce  a  lien  for  towage  by  foreclosure  of  the  lien  on  a  raft  of  lum- 
ber in  complainant's  possession,  the  suit  being  brought  against  individual  defendants 
and  seeking  a  decree  against  them  and  in  default  of  payment  a  sale  of  the  lumber  to 
satisfy  it  Is  not  a  proceeding  in  rem  within  exclusive  admiralty  jurisdiction,  but  is  a 
aoit  in  peraonam  and  may  be  brought  in  a  State  court.  Knapp,  Stout,  &c.  Co.  v. 
McCaffrey,  177  U.  8. 638^  20  Sup.  Ct.  Rep.  824,  aff.  178  Ul.  107, 52  N.  E.  898;  69  Am. 
St290.3 

(c)  [[Thta  inclndea  a  suit  by  the  United  Sutes  against  a  State.  United  States 
Texas,  143  U.  8.  621, 12  Sup.  Ct.  Rep.  488.J 


24                                   CONSTITUTIONAL  LIMITATIONS.  [cH.  H. 

The  Constitution  and  the  laws  of  the  United  States,  made  in 
pursuance  thereof,  and  all  treaties  made  under  the  authority  of 
the  United  States,  are  declared  to  be  the  supreme  law  of  the 
land;^  and  the  judges  of  every  State  are  to  be  bound  thereby, 

U.  S.  136.    That  SUtes  are  not  suable  Ames,  169  U.  S.  466.  18  Sup.  Ct.  Rep. 

except  with  their  own  consent,  tee  Rail-  418  ;  Scott  v.  Donald,  165  U.  S.  fi8, 107, 

road  Co.  o.  Tennessee,   101  U.  S.  887 ;  17  Sup.  Ct.  Rep.  266.  262 ;   Reagan  v. 

Railroad  Co.  r.  Alabama,  101  U.  S.  832.  Farmers'  L.  &  J.  Co.,  164  U.  8.  362,  14 

A  State  by  appearing  in  a  suit  against  it  Sup.  Ct.  Rep.  1047;  Ex  paiie  Tyler.  149 

may  waive  its  immunity.    Clark  v.  Bar-  U.  S.  164.  iS  Sup.  Ct.  Rep.  786 ;  Pen- 

nard,  108  U.  S.  436.  2  Sup.  Ct.  Rep.  878.  noyer  v.  McConnaughy,  140  U.  S.  1,  11 

It  may  attach  any  conditions  it  pleases  Sup.  Ct.  Rep.  699.     Where  Individuals 

to  its  consent.    DeSaussure  v.  Gaillard,  claiming  to  be  in  possession  as  officers  of 

127  U.  S.  216,  8  Sup.  Ct.  Rep.  1063.    But  a  State,  holding  for  the  State,  are  sued  in 

apart  from  such  conditions  its  liability  an  action  of  ejectment  and  the  State  does 

roust  be  determined  like  that  of  an  in-  not  intervene  and  become  a  party  to  the 

dividual.    Green  v.  State,  73  Cal.  29,  11  record,  the  suit  is  not  one  against  the 

Pac.  602,  14  Pac.  610;   Bowen  v.  State,  State.    Tindal  v.  Wesley,  167  U.  S.  204, 

108N.Y.166,16N.E.66.    ^Statutes  per-  17  Sup.  Ct.  Rep.  770.]    See  Antoni  v. 

mitting  suits  against  the  State  are  to  be  Greenhow,  107  U.  S.  769,  2  Sup.  Ct.  Rep. 

strictly  construed.    Interest  is  not  allow-  91.    Allen  v.  Baltimore  &  O.  R.  R.  Co., 

able  on  the  claim  unless  the  statute  ex-  114  U.  S.  311,  6  Sup.  Ct.  Rep.  426,  962. 

pressly  so  provides.    Western  &  A.  R.  Co.  An  action  lies  to  compel  an  officer  to  do 

o.  State,  —  Ga. — ,  14  L.  H.  A.  438.    And  what  the  statute  requires.      Rolston   v. 

upon  suits  against  a  State,  see  in  general,  Missouri  Fund  Com'rs,  120  U.  S.  390, 

Carr  r.  State,  127  Ind.  204,  26  N.  E.  778,  7  Sup.  Ct.   Rep.  699.    No  claim  arises 

11  L.  R.  A.  370  and  note;  22  Am.  St.  against  any  government  in  favor  of  an 

624 ;  Hans  v.  Louisiana,  134  U.  S.  1,  10  individual,  by  reason  of  the  misfeasance. 

Sup.  Ct.   Rep.   604 ;   North  Carolina  v.  laches,  or  unauthorized  exercise  of  power 

Temple,  134  U.  S.  22,  10  Sup.  Ct.  Rep.  by  its  officers   or   agents.      Gibbons  v, 

609.    A  suit  by  one  State  against  another  United  States,  8  Wall.  269 ;  Clodfelter  v. 

will  not  lie.  if  in  legal  effect  prosecuted  State,  86  N.  C.  61.  68;  Langford  v.  United 

in  the  name  of  the   State  by   citizens  States,  101  U.S. 341.    QUpon  what  claims 

thereof  as  the  real  parties  in  interest,  constitute  valid  demands  against  a  State, 

New  Hampshire  v.  Louisiana,  108  U.  S.  see  Northwestern  &  P.  H.  Bank  v.  State, 

76.    A  suit  nominally  against  an  officer,  18  Wash.  73,  60  Paa  686,  42  L.  R.  A.  38, 

but  really  against  a  State,  to  enforce  per-  and  note.    See,  on  suits  against  a  State, 

formance  of  its  obligation  in  its  political  34  Am.  L.  Rev.  670.^ 

capacity,  will  not  lie.    Louisiana  v.  Jumel,  ^  "The  United  States  is  a  government 

107  U.  S.  711.  2  Sup.  Ct.  Rep.  128;  Ha-  with  authority  extending  over  the  whole 

good  V.  Southern,  117  U.  S.  62, 6  Sup.  Ct.  territory  of  the  Union,  acting  upon  the 

Rep.  608 ;  In  re  Ayers,  123  U.  S.  443,  8  States  and  the    people  of   the    States. 

Sup.  Ct.  Rep.  104 ;  f  Smith  v.  Reeves.  178  While  it  is  limited  in  the  number  of  iu 

U.  S.  436,  20  Sup.  Ct.  Rep.  919.    And  as  powers,  so  far  as  its  sovereignty  extends 

to  suits  against  States,  see  notes  to  33  L.  it  is  supreme.    No  State  government  can 

ed.  U.  S.  842 ;  11  L.  R.  A.  370;  8  L.  K.  exclude  it  from  the  exercise  of  any  aa- 

A.  399.    See  also  Fitts  v.  McGhee.  172  thority  conferred  upon  it  by  the  Conati- 

U.  S.  616.  19  Sup.  Ct.  Rep.  269.^     Other-  tution,  obstruct    its    authorized    officers 

wise  if  officers,  claiming  to  act  as  such,  against  its  will,  or  withhold  from  it  for 

invade  private  right  under  color  of  un-  a  moment  the  cognizance  of  any  subject 

constitutional  laws.      United    States    v.  which  that  instrument  has  committed  to 

Lee.  106  U.  S.  196, 1  Sup.  Ct.  Rep.  240;  it."    Strong,  J.,  in  Tennessee  v.   Davis, 

Cunningham  v.  Macon,  &c.  R.  R.  Co.,  100  U.  S.  267, 263.    []Iowa  statute  exclud- 

109   U.   S.  446,  8    Sup.  Ct.  Rep.  292;  ing  aliens  from  holding  lands  is  overridden 

Poindexter  i7.  Greenhow,  114  U.  S.  270,  by  treaty  with  Bavaria.    Opel  v.  Shoup, 

6  Sup.  Ct.   Rep.  903,  962 ;   QSmyth  v,  100  Iowa,  407,  69  N.  W.  660,  87  L.  R.  A. 
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any  thing  in  the  constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding.  ^ 

It  is  essential  to  the  protection  of  the  national  jurisdiction, 
and  to  prevent  collision  between  State  and  national  authority,  (a) 

688.    And  the  Louisiana  Btatnte  taxing  Mich.  878.    lU  force  is  such  that  it  may 

inheritances   and   legacies    received  by  even  take  awaj  private  property  with- 

foreigners  is  overridden    hj  tlie  treaty  out  compensation.    Comet  v,  Winton,  2 

witli  Italy.    Succession  of  Rixner,  48  La.  Yerg.  143.    It  may  operate  retroactively. 

Ann.  552,  19  So.  697,  32  L.  R.  A.  177;  Hanenstein  t;.   Lynham.  100  U.  S.  483. 

upon  effect  of  treaties  upon  aliens'  right  A  State  law  in  conflict  with  it  must  give 

to  inherit,  see  note  hereto  in  L.  R.  A.  j  way  to  its  superior  authority.     Ware  r. 

1  U.  S.  Const,  art.  6;  O wings  r.  Nor-  Hylton,  3  Dall.  99;  Yeaker  v,  Yeaker,  4 

wood's  I^see,  6  Cranch,  344 ;  McCulloch  Met.  (Ky.)  33 ;  People  v.  Qerke,  6  Cal.  881. 

r.  Maryland,  4  Wheat.    316;  Foster  v.  So,  a  provision  in  a  Sute  constitution. 

Neilson,  2  Pet.  253,  314 ;  Cook  v.  Moflbt,  Parrott's   Chinese    Case,  6   Sawy.  849. 

6  How.  295;  Dodge  ».  Woolsey,  18  How.  See,  further,  United  States  v.  Aredondo, 

881.    A  State  constitution  cannot    pro-  6  Pet.  691 ;  United  States  v.  Percheman, 

hibit  federal  judges  from  charging  juries  7  Pet.  51 ;  Garcia  v.  Lee,  12  Pet.  511 ; 

as  to  matters  of  fact.    St.  Louis,  &c.  Ry.  Hauenstetn  r.   Lynham,  100  U.  S.  483 ; 

Co.  p.  Vickers.  122  U.  S.  3(50,  7  Sup.  C't.  Ropes  v.  Clinch,  8  Blntch.  804 ;  United 

Rep.  1216.    Congress  may  empower  a  States  v.  Tobacco  Factory,  1  Dill.  264; 

corporation  to  take  soil  under  navigable  The   Cherokee    Tobacco,  11  Wall.  616. 

water  between  two  States  for  the  build-  In  this  last  case  it  is  decided,  as  before  it 

ing  of  a  bridge  for  use  in  interstate  com-  had  been  at  the  Circuit,  that  a  law  of 

merce,  although  the  legislature  of  one  of  (Congress  repugnant  to  a  treaty,  to  that 

the  States  protests  against  it.     Decker  extent  abrogates  it.    To  the  same  effect 

p.  Baltimore,  &c.  R.  R.  Co,  30  Fed.  Kep.  lire  Head   Money  Cases,  112  U.  S.  580, 

723.    When  a  treaty  has  been  ratified  5  Sup.  Ct.  Rep.  247  ;  Whitney  v.  Robert- 

by  the  proper  formalities,  it  is,  by  the  son,  124  U.  S.  190,8  Sup.  Ct.  Rep.  456; 

Constitution,  the   supreme   law  of  the  Chinese  Exclusion  Cafie,  130  U.  S.  581, 

land,  and  the  courts  have  no  power  to  9  Sup.  Ct.  Rep.  628.    |^A  provision  of  a 

inquiie  into  the  autliority  of  the  persons  State  constitution  against  limitation  of 

by  whom  it  was  entered  into  on  behalf  liability  for  injuries  resulting  in  death  is 

of  the  foreign  nation.     Doe  v.  Braden,  overridden  by  an  act  of  Congress  permit- 

16  How.  635,  657 ;  or  tlie  powers  or  rights  ting  such  limitation  in  m.%ritime  affairs, 

recognized  by  it  in  the  nation  with  which  Loughin  v.  McCauUey,  186  Pa.  517,  40 

it  was  made.     Maiden  v.  IngersoU,  6  A tl.  1020, 48  L.  R.  A.  33, 65  Am.  St.  872.^ 

(a)  ["  The  possession  of  the  res  vests  the  court  which  has  first  acquired  jurisdic- 
tion with  the  power  to  hear  and  determine  all  controversies  relating  thereto,  and  for 
the  time  being  disables  other  courts  of  co-ordinate  jurisdiction  from  exercising  a  like 
power.  Thb  rule  is  essential  to  the  orderly  administration  of  justice,  and  to  prevent 
unseemly  conflicts  between  courts  whose  jurisdiction  embraces  the  same  subjects  and 
persons.  Nor  is  this  rule  restricted  in  its  application  to  cases  where  property  has 
been  actually  seixed  under  judicial  process  before  a  second  suit  is  instituted  in  an- 
other court,  but  it  often  applies  as  well  where  suits  are  brought  to  enforce  liens 
against  specific  property,  to  marshal  assets,  administer  trusts,  or  liquidate  insolvent 
estates,  and  in  suits  of  a  similar  nature  where,  in  the  progress  of  the  litigation,  the 
court  may  be  compelled  to  assume  the  possession  and  control  of  the  property  to  be 
affected.  The  rule  has  been  declared  to  be  of  especial  importance  in  its  applicati(m 
to  Federal  and  State  courts.  Peck  v.  Jenness,  7  How.  612;  Freeman  i;.  Howe,  24 
How.  450;  Moran  t*.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  Rep.  1019;  Central  Natl 
Bank  t;.  Stevens,  169  U.  S.  432,  18  Sup.  Ct.  Rep.  403;  Harkrader  v.  Wadley,  172 
U.  8.  148, 19  Sup.  Ct.  Rep.  119."  Per  Shiras,  J.,  in  Farmers'  Loan  &  T.  Co.  v.  Lake 
St.  Elevated  R.  Co.,  177  U.  S.  51,  20  Sup.  Ct.  Rep.  504,  rev.  173  111.  480,  51  N.  £.  55. 
Under  U.  8.  Bev.  Stat  §  720,  a  Federal  court  is  precluded  from  granting  an  injuno- 
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that  the  final  decision  upon  all  questions  arising  in  regard  thereto 
should  rest  with  the  courts  of  the  Union  ;^  and  as  such  questi(His 


^  Martin  v.  Hooter's  Lessee,  1  Wheat. 
804,  334 ;  Cohens  v.  Virginia,  6  Wheat. 
264 ;  Bank  of  United  States  u,  Norton,  3 
Marsh.  423 ;  Brajnard  v.  Marshall,  8  Pick. 
104,  per  Parker,  Ch.  J.,  Spangler's  Case, 
11  Mich.  298;  Tarble's  Case,  13  Wall. 
807 ;  Tennessee  v.  Davis,  100  U.  S.  257. 
[|Upon  necessity  of  federal  qoestion  in 
jorisdiction  of  Federal  over  State  courts, 
see  notes  to  42  L.  ed.  U.  S.  998,  and  37 
L.  ed.  U.  S.  267.  Upon  what  is  federal 
qoestion,  see  note  to  89  L.  ed.  U.  S.  884. 
That  decision  bj  a  State  court  that  a  cer- 


tain  act  of  legislature  does  not  impair  ob- 
ligation of  contract  raises  a  federal  ques- 
tion, see  Walsh  v.  Columbus,  H.  V.  &  A.  R. 
Co.,  176  U.  S.  469,  20  Sup.  Ct.  Rep.  893 ; 
also  Bellingliam  Bay  &  B.  C.  R.  Co.  u. 
New  Whatcom.  172  U.  S.  814, 19  Sup.  Ct. 
Rep.  205.  Whether  an  act,  authorized 
by  legislation  decided  by  the  courts  of  a 
State  to  be  in  conformity  to  its  Consti- 
tution, amounts  to  a  taking  of  property 
witliout  due  process  is  a  federal  question. 
Wheeler  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  178 
U.  S.  321,  20  Sup.  Ct.  Rep.  949.] 


tion  against  enforcing  claims  against  Indians  in  a  State  court.  U.  S.  v.  Parkhurst^ 
Davis  Mercantile  Co.,  176  U.  S.  317,  20  Sup.  Ct.  Rep.  423.  See,  upon  injunctions 
restraining  proceedings  in  State  courts,  notes  to  16  C.  C.  A.  90,  and  27  C.  C.  A.  575. 
No  State  court  has  authority  to  order  execution  against  a  national  bank  in  the 
hands  of  a  receiver  for  the  enforcement  of  a  lien  in  attachment  against  the  bank  as 
garnishee,  even  though  the  lien  were  obtained  before  the  receiver's  appointment 
Earle  v.  Pennsylvania,  178  U.  S.  449,  20  Sup.  Ct.  Rep.  915.  But  the  State  court 
may  entertain  an  action  in  attachment  against  such  bank  and  its  receiver,  and  the 
receiver  must  report  such  fact  and  the  judgment  upon  the  action  to  the  Comptroller 
of  the  Currency  whose  duty  it  is  to  hold  the  proceeds  of  the  bank's  assets  subject 
to  all  rights  acquired  by  the  plaintifE  through  the  attachment  proceedings.  Earle  v, 
Pennsylvania,  above;  Earle  r.  Conway,  178  U.  S.  456,  20  Sup.  Ct  Rep.  918,  aff.  189 
Pa.  610, 42  Atl.  308.  A  Federal  court  controlling  receivership  of  bank  cannot  restrain 
a  prosecution  brought  by  State  against  an  officer  of  the  bank  for  crime  committed 
in  respect  to  the  bank  property  before  the  civil  suit  was  brought.  Harkrader  r. 
Wadley,  172  U.  S.  148,  19  Sup.  Ct.  Rep.  119.  A  receiver  appointed  by  a  Federal 
court  voluntarily  going  into  a  State  court  cannot  question  the  right  of  the  State 
court  to  determine  the  controversy.  Grant  v.  Buckner,  172  U.  S.  232,  19  Sup.  Ct 
Rep.  168,  nff.  49  La.  Ann.  668,  21  So.  580.  A  State  court  cannot  compel  the  com- 
plainants in  a  suit  pending  in  a  Federal  court  to  come  into  the  State  court  and  there 
relitigate  the  question  in  controversy  in  the  Federal  court,  nor  can  it  by  injunction 
restrain  them  from  proceeding  under  the  final  decree  of  sale  of  the  Federal  court, 
and  from  enforcing  the  other  remedies  adjudged  to  them  by  that  decree.  Central 
Nat.  Bk.  v.  Steyens,  169  U.  S.  432, 18  Sup.  Ct  Rep.  408.  Proceedings  in  rem  for  the 
enforcement  of  a  lien  against  a  vessel  given  by  a  State  statute  for  repairs  made  upon 
her  in  her  home  port  under  contract  with  her  owners  or  their  agent  are  within  the 
exclusive  jurisdiction  of  the  Federal  courts,  being  in  admiralty.  The  Glide,  167 
U.  S.  606, 17  Sup.  Ct  Rep.  930,  rev.  167  Mass.  525,  88  N.  E.  163, 159  Mass.  60,  34 
N.  E.  258.  That  such  lien  will  be  enforced  in  admiralty,  see  The  J.  E.  Rumbell,  148 
U.  S.  1, 13  Sup.  Ct  Rep.  498.  The  same  act  may  be  a  crime  against  both  a  State 
and  the  United  States,  and  each  then  has  jurisdiction  to  punish  it.  Crossley  v.  Cali- 
fornia, 168  U.  S.  640,  18  Sup.  Ct  Rep.  242,  8.  c.  below;  People  v,  Wonlen,  118  Cal. 
569,  45  Pac.  844.  Where  the  question  of  the  validity  of  a  patent  arises  collaterally, 
the  State  court  has  jurisdiction  to  pass  upon  it  Pratt  v.  Paris  Gaslight  &  Coke 
Co.,  168  U.  S.  255,  18  Sup.  Ct.  Rep.  ^ :  see  also  Marsh  v.  Nichols,  Shepard  and  Co., 
140  U.  S.  844, 11  Sup.  Ct  Rep.  708.  The  rights  of  riparian  owners  are  determined 
by  the  State  law.  St  Anthony  Falls  Water  Power  Co.  t7.  Board  of  Water  Com*rs, 
168  U.  S.  849, 18  Sup.  Ct  Rep.  157;  Eldredge  v.  Trexevant  160  U.  S.  452,  16  Sup. 
Ct.  Rep.  245.  State  courts  have  jurisdiction  of  crimes  committed  on  Indian  reser- 
rations  where  crime  is  neither  by  nor  against  Indians.  Draper  i;.  United  States,  164 
U.  S.  240, 17  Sup.  Ct.  Rep.  107.    National  banks  are  subject  to  State  authority  in 
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must  frequently  arise  first  in  the  State  courts,  provision  is  made 
bj  the  Judiciary  Act  for  removing  to  the  Supreme  Court  of  the 

all  respects  except  where  the  attempted  exercise  of  such  authority  "expressly 
conflicts  with  the  laws  of  the  United  States,  and  either  frustrates  the  purpose  of  the 
national  legislation,  or  impairs  the  efficiency  of  these  agencies  of  the  Federal  goTern- 
ment  to  discharge  the  duties  for  the  performance  of  which  tliey  were  created." 
Davis  V.  Elmtra  Sav.  Bk.,  161  U.  S.  283, 16  Sup.  Ct  Rep.  602 ;  and  the  power  Tested 
in  a  national  bank  by  federal  law  to  take  property  "  such  as  shall  be  conveyed  to  it 
in  satisfaction  of  debts  previously  contracted  in  the  course  of  its  dealings"  is  not 
infringed  by  a  State  statute  making  such  conveyances  voidable  in  case  of  insolvency 
within  a  limited  period  thereafter  by  the  transferor.  McClellan  t*.  Chipman,  164 
U.  8.  847, 17  Sup.  Cr.  Rep.  86.  Appointment  of  a  receiver  by  a  Federal  court  does 
not  divest  a  State  court  of  its  previously  acquired  control  of  the  as^teis  of  a  corpora- 
tion. Mo.  Pac.  R.  Co.  V,  FiUgerald,  160  U.  8.  666,  Id  Sup.  Ct.  Rep.  889 ;  Shields  v, 
Coleman,  167  U.  8.  168,  16  Sup.  Ct.  Rep.  670.  Upon  effect  of  judgment  of  State 
court  upon  United  States  title  to  lands,  see  Stanley  r.  Schwalby,  162  U.  S.  266,  16 
Sup.  Ct.  Rep.  764.  Federal  court  will  not  revise  views  of  State  court  upon  principles 
of  general  law.  Sayward  p.  Denny,  168  U.  S.  180,  16  Sup.  Ct.  Rep.  777.  State 
decisitms  control  interpretation  of  wills.  Roberts  &.  Lewis,  168  U.  S.  867, 14  Sup. 
Ct.  Rep.  946.  When  a  Federal  court  of  competent  jurisdiction  has  acquired  posses- 
sion of  property,  and  is  proceeding  to  determine  a  controversy  concerning  it,  a  State 
court  cannot  enjoin  the  plaintiffs  in  the  Federal  court  fk'om  proceeding  in  the  case. 
Moran  v.  Sturges,  164  U.  S.  266,  14  Sup.  Ct.  Rep.  1019,  rev.  186  N.  T.  160,  82  N.  E. 
623, 20  L.  R.  A.  891.  A  State  court  cannot  adjudicate  upon  a  maritime  lien,  nor  can 
any  action  of  such  court  divest  property  of  such  lien  when  it  has  once  attached. 
Moran  v.  Sturges,  above.  State  statutes  of  limitation  are  not  binding  upon  the 
United  States,  but  the  United  States  may  take  advantage  of  them.  Stanley  v. 
Schwalby,  147  U.  S.  608, 13  Sup.  Ct  Rep.  418.  Although  the  statutes  of  the  State 
regulate  the  administration  and  descent  of  the  assets  of  descendants,  and  exclusive 
jurisdiction  of  such  matters  may  be  conferred  upon  the  State's  probate  courts,  so  far 
as  its  own  citizens  are  concerned,  the  Federal  courts  have  jurisdiction  to  abjudicate 
upon  claims  concerning  such  assets  as  between  citizens  of  different  States.  Hayes 
r.  Pratt,  147  U.  S.  667,  13  Sup.  Ct.  Rep.  60S.  But  if  the  probate  court  has  secured 
possession  of  the  assets,  the  Federal  court  cannot  deprive  it  of  such  possession. 
Byers  v,  McAuley,  149  U.  8.  608,  18  Sup.  Ct.  Rep.  906 ;  see  the  dissenting  opinion 
of  Mr.  Justice  Shhas  in  this  case,  concurred  in  by  Chief  Justice  Fuller.  The  juris- 
diction of  the  Federal  courts  over  suits  between  citizens  of  different  States  cannot  be 
impaired  by  any  statutory  regulations  of  a  State  concerning  the  manner  in  which 
the  validity  of  demands  against  its  counties  shall  be  established.  Chicot  County  v. 
Sherwood,  148  U.  8.  629,  13  Sup.  Ct.  Rep.  696.  In  absence  of  congretsional  legis- 
lation Federal  courts  follow  State  statutes  of  limitation.  Bauserman  v.  Blunt,  147 
U.  8.  647,  13  Sup.  Ct  Rep.  466.  Federal  courts  will  not  entertain  suit  against  a 
receiver  appointed  by  State  court  without  permission  of  such  court.  Porter  n.  Sabin, 
149  U.  8. 473, 13  Sup.  Ct.  Rep.  1008.  Property  in  the  hands  of  a  receiver  of  a  Federal 
court  cannot  be  levied  upon  by  a  State  officer  to  enforce  the  payment  of  taxes.  Ex 
parte  Tyler,  149  U.  8. 104,  13  Sup.  Ct.  Rep.  786.  Assignee  in  bankruptcy  is  bound 
if  he  appears  in  a  State  court  and  answers.  Ludeling  v.  Chaffe,  143  U.  S.801,  12 
Sup.  Ct  Rep.  489 ;  8.  c.  40  La.  Ann.  646,  4  So.  686.  Federal  courts  are  not  bound 
by  the  rules  of  constructive  notice  and  summons  followed  in  the  State  courts.  Tripp 
V.  Santo  Rosa  St  R.  Co.,  144  U.  8. 126, 12  Sup.  Ct.  Rep.  666.  A  State  can  neither 
enlarge  nor  restrict  the  jurisdiction  of  the  Federal  courts.  Southern  Pac.  Co.  v. 
Benton,  146  U.  S.  202,  13  Sup.  Ct  Rep.  44;  Parker  v,  Ormsby,  141  U.  8.  81, 11 
Snp.  Ct  Rep.  912.  Nor  can  it  regulate  the  practice  thereof.  Scott  v.  Neely,  140 
U.  8. 106, 11  Sup.  Ct  Rep.  712.  Nor  can  a  State  court  readjudicate  matters  deter- 
mined by  a  Federal  court.  Leadville  Coal  Co.  v.  McCreery,  141  U.  8.  476,  12  Sup. 
Ct  Rep.  28.   Where  an  administrator  appointed  under  the  laws  of  one  State  appears, 
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United  States  the  final  judgment  or  decree  in  any  suit,  rendered 
in  the  highest  court  of  law  or  equity  of  a  State  in  which  a  deci- 
sion could  be  had,  in  which  is  drawn  in  question  the  validity  of 
a  treaty,  or  statute  of,  or  authority  exercised  under  the  United 
States,  and  the  decision  is  against  its  validity ;  (a)  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State,  on  the  ground  of  its  being  repugnant 

without  autliority  from  the  court  appointing  hinn,  and  defends  upon  the  merits  a  suit 
brought  against  liim  in  a  Fetieral  circuit  court  in  another  State,  and  the  decree  goes 
against  him,  and  he  later  ap()ear8  and  flies  a  bill  of  review  in  that  court,  the  laws  of 
the  second  State  permitting  administrators  of  other  States  to  sue  as  such  in  its  courts, 
the  Federal  court  gets  Jurisdiction  of  the  administrator  and  the  decree  in  the  suit  for 
reyiew  is  binding  upon  him  and  must  be  given  full  faith  and  credit  in  other  States. 
Lawrence  v.  Nelson,  143  U.  S.  215,  1*2  Sup.  Ct  Rep.  440.  "Judgments  and  decrees 
of  a  circuit  court  of  the  United  States  are  to  be  accorded  in  the  State  courts  the 
same  effect  as  would  be  accorded  to  tlie  judgments  and  decrees  of  a  State  tribunal  of 
equal  authority."  Pendleton  v,  Russell,  144  U.  S.  640, 12  Sup.  Ct.  Rep.  743.  Federal 
Supreme  Court  will  not  issue  mandamus  to  State  Supreme  Court  to  reinstate  a  dis- 
barred attorney.  Re  Green,  141  U.  S.  825, 11  Sup.  Ct.  Rep.  11.  Federal  practice  not 
subject  to  Sute  control.  ITishburn  v.  Cliicago,  M.  &  St.  P.  R.  Co.,  137  U.  S.  00,  11 
Sup.  Ct.  Rep.  8.  A  State  court  will  not  be  permitted  to  try  a  United  States  marshal 
deputed  to  protect  one  of  the  Federal  judges  in  the  performance  of  his  duties,  for  an 
alleged  murder  where  the  killing  was  done  by  tlie  marshal  in  affording  such  protec- 
tion and  was  necessary  tliereto.  Cunningham  v.  Neagle,  135  U.  S.  1, 10  Sup.  Ct.  Rep. 
658.  Receivers  appointed  by  Federal  court  are,  by  act  of  Congress,  suable  in  State 
courts.  Oableman  t;.  Peoria,  D.  &  £.  K.  Co.,  179  U.  S.  835,  21  Sup.  Ct.  Rep.  171.  Upon 
administration  of  federal  laws  in  State  courts,  see  valuable  note  in  48  L.  R.  A.  38. 
Except  by  permission  of  Congress  a  State  cannot  determine  the  territorial  extent  to 
which  a  judgment  of  a  Federal  court  shall  be  a  lien.  Blair  v.  Ostrander,  109  Iowa, 
204,  80  N.  W.  830,  47  L.  R.  A.  469,  77  Am.  St.  532 ;  upon  liens  of  judgments  in 
Federal  courts,  see  note  to  this  case  in  L.  R.  A.  That  a  State  court  will  set  aside  a 
judgment  obtained  by  fraud  in  a  Federal  court,  see  Wonderly  v.  La  Fayette  Co.,  150 
Ma  6::$5,  51  S.  W.  745,  45  L.  R.  A.  386.  73  Am.  St.  474.  That  Congress  cannot  com- 
pel State  courts  to  entertain  and  act  upon  applications  for  naturalization,  see  State  o. 
Judges  of  Inf.  Ct.  of  Com.  Pleas,  58  N.  J.  L.  97,  82  Atl.  748,  80  L.  R.  A.  761.  Liens 
arising  from  federal  decrees  are  not  subject  to  State  recording  laws.  Stewart  v, 
W.  &  L.  £.  It.  Co.,  53  Ohio  St.  151,  41  N.  E.  217,  29  L.  R.  A.  488.;] 

(a)  [When  the  decision  is  in  fivor  of  its  validity  there  is  no  ground  for  review. 
Abbott  V.  NatM  Die.  of  Commerce,  175  U.  S.  409,  20  Sup.  Ct.  Rep.  158.  Upon  when 
validity  is  drawn  in  question,  see  Linford  i;.  Ellison,  155  U.  S.  503,  15  Sup.  Ct  Rep. 
179.  Where  officers  of  tlie  United  States  are  in  possession  of  lands  and  claim  to 
hold  for  the  United  States,  and  are  sued  as  trespassers,  the  case  may  be  reviewed  in 
the  Federal  court.    Stanley  v.  Schwalby,  147  U.  S.  508,  13  Sup.  Ct.  Rep.  418. 

Whether  a  right  given  by  act  of  Congress  to  "legal  representatives"  is  for 
benefit  of  next  of  kin  to  the  exclusion  of  creditors  is  a  federal  question.  Briggs  v. 
Walker,  171  U.  S.  466,  19  Sup.  Ct.  Rep.  1.  So  is  the  effect  of  foreclosure  proceed- 
ings in  a  Federal  court.  Pittsburg  C.  C.  &  St  L.  Ry.  Co.  v.  Long  Island  L.  &  T.  Co., 
172  U.  S.  493.  10  Sup.  Ct.  Rep.  238.  Wliere  the  decision  of  a  State  court  may  be 
supported  npon  grounds  which  do  not  involve  a  federal  question,  the  United  States 
Supreme  Court  will  not  review  the  case  even  though  a  federal  question  was  also 
raised  in  the  State  court  Chappell  Chemical  &  F.  Co.  t*.  Sulphur  Mines  Co.,  172 
U.  S.  465, 19  Sup.  Ct  Rep.  265;  Allen  v.  Southern  Pacific  Ry.  Co.,  173  U.  S.  479.  19 
Sup.  Ct  Rep.  518;  Harrison  v.  Morton,  171  U.  S.  38, 18  Sup.  Ct  Rep.  742.  Validity 
of  title  alleged  to  be  derived  through  a  congressional  land  grant  when  questicmed 
raises  a  federal  question.  Nortfaem  Pac.  Ry.  Co.  r.  Colbarn,  164  U.  S.  883, 17  Supb 
Ct  Rep.  08.] 
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to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  its  validity ;  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Constitution  or  any 
treaty  or  statute  of  or  commission  held  or  authority  exercised 
under  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed  by 
either  party  under  such  Constitution,  treaty,  statute,  commis- 
sion, or  authority.^ 

But  to  authorize  the  removal  under  that  act,  it  must  appear  by 
the  record,  either  expressly  or  by  clear  and  necessary  intend- 
ment, that  some  one  of  the  enumerated  questions  did  arise  in 
the  State  court,  and  was  there'  passed  upon,  (a)    It  is  not  suffi- 

1  Acto  1789  and  1867 ;  R.  S.  1878,  title  in  wliole  or  in  part,  by  whom  they  are 

ISfCli.  11.  asserted; 

"It  is  settled  law,  aa  established  by  "That  except  in  the  cases  of  which 

well-considered  decisions  of  this    court,  this  court  is  given  by  the  Constitution 

pronounced   upon    full    argument,    and  original  jurisdiction,  the  judicial  power 

after   mature    deliberation,    notably   in  of  Uie  United  States  is  to  be  exercised  in 

Cohens  v,  Virginia,  6  Wheat.  264 ;  Os-  its  original  or  appellate  form,  ur  both,  as 

bom  V.  Bank  of  United  States,  9  Wheat  the  wisdom  of  Congress  may  direct ;  and 

738;   Mayor  v.  Cooper,  6    Wall.   247;  lastly,— 

Gold  Water  &  Washing  Co.   t;.  Keyes,  "That  it  is  not  sufficient  to  exclude 

96  U.  S.  199 ;  and  Tennessee  v.  Davis,  the  judicial  power  of  the  United  States 

100  U.  S.  257 :  from  a  particular  case  that  it  involves 

"That  while  the  eleventh  amendment  questions  which  do  not  at  all  depend  on 

of  the  national  Constitution  excludes  the  the  Constitution  or  laws  of  the  United 

judicial  power  of  the  United  States  from  States ;  but  when  a  question  to  which  the 

suits,  in  law  or  equity,  commenced  or  judicial  power  of  the  Union  is  extended 

prosecuted   against  one  of  the    United  by  the  Constitution  forms  an  ingredient 

States  by  citizens  of  another  State,  such  of  the  original  cause,  it  is  within  the 

power  is  extended  by  the  Constitution  to  power  of  Congress  to  give  the  circuit 

suits  commenced  or  prosecuted  by  a  State  courts  jurisdiction  of  that  cause,  although 

against  an  individual,  in  which  the  latter  other  questions  of  fact  or  law  may  be  in- 

demands  nothing  from  the  former,  but  volved  in  it."   Harlan,  J.,  in  Railroad  Co. 

only  seeks  the  protection  of  the  Cunsti-  v.  Mississippi,  102  U.  S.  185, 140.    [Upon 

tution  and  laws  of  the  United   States  removal  of  causes  to  the  Federal  court,  see 

against    the   claim    or   demand   of  the  note  to  30  L.ed.  U.S.  846,  and  another  at 

State;  page  528.    The  Federal  Supreme  Court 

"  That  a  case  in  law  or  equity  consists  may  review  the  decision  of  a  State  court 

of  the  right  of  one  party,  as  well  as  of  as  to  what  property  of  a  bankrupt  pdsses 

the  other,  and  may  properly  be  said  to  to  his  assignee  in  bankruptcy  ;  also  as  to 

arise  under  the  Constitution,  or  a  law  of  when  property  arising  under  act  of  Con- 

the  United  States,  whenever  its  correct  gress  begins.    Williams   v.  Heard,  140 

decision  depends  upon  a  construction  of  U.  S.  529,  11  Sup.  Ct.  Rep.  885.     For 

either ;  other  cases  upon  power  of  review  by  the 

"  That  casea  arising  under  the  laws  of  Supreme  Court  of  the  United  States,  see 

the  United  States  are  such  as  grow  out  of  Metropolitan  Nat'l  Bk.  v.  Claggett,  141 

the  legislation  of  Congress,  whether  they  U.  S.  520,  12  Sup.  Ct  Rep.  60 ;  Ktheridge 

constitnte  the  right,  or  privilege,  or  claim,  v.  Sperry,  N.  &  G.,  139  U.  S.  266,  11  Sup. 

or  protection,  or  defence  of  the  party,  Ct  Rep.  565.^ 

(a)  Q'  We  have  repeatedly  decided  that  an  appeal  to  the  jurisdiction  of  the  court 
most  not  be  a  mere  afterthought,  and  that  if  any  right,  privilege,  or  immunity  ii 
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cient  that  it  might  have  arisen  or  been  applicable.^    And  if 

^  O wings     V,     Norwood's    Lessee,    6  v.  Wisconsin,  119  (J.  S.  473,  7  Sup.  Ct. 

Cranch,  844 ;  Martin  r.  Hunter's  Lessee,  Rep.  300 ;  Lehigh  Water  Co.  v.  Easton, 

1  Wheat.   304;    Inglee   r.    Coolidge,    2  121  U.  S.  388,  7  Sup.  Ct.  Rep.  016 ;  New 

Wheat  863 ;  Miller  v.  Nicholls,  4  Wheat.  Orleans  Water  Works  v.  Louisiana  Sugar 

811;  Williams  v.  Norris,  12  Wheat.  117;  Co.,  125  U.  S.  18,  8  Sup.  Ct.  Rep.  741; 

Hickie  v.  Starke,  1  Pet.  94 ;  Harris  v,  |[Scudder  v,  Coler,  175  U.  S.  32,  20  Sup. 

Dennie,  8  Pet  292 ;  Fisher's  Lessee  v,  Ct  Hep.  26 ;  Roby  v.  Colehour,  146  U.  8. 

Cockerell,    6    Pet    248  ;    New   Orleans  153, 13  Sup.  Ct.  Rep.  47 ;  Brown  i;.  Massa- 

V.  De  Armas,  9  Pet.  223,  284;  Keene  r.  chusetts,  144  U.  S.  573,  12  Sup.  Ct  Rep. 

Clarke,  10  Pet  291 ;  Crowell  v.  Randell,  757  ;  Jesler  v,  Bd.  of  Harbor  Coro'rs,  146 

10  Pet  368 ;  MuKinny  v,  CarroU,  12  l*et  U.  S.  646,  13  Sup.  Ct  Rep.  190;  United 

66;  Holmes  r.  Jennison,  14    Pet.  540;  States  v.  Lynch,  137  U.  S.  280,  11  Sup. 

Scott  V,  Jones,  5  How.  343;  Smith  v.  Ct  Rep.  114.[]    It  is  not  sufficient  that 

Hunter,  7  How.  738;  Williams  i^.  Oliver,  the  presiding  Judge  of  the  State  court 

12  How.  Ill;  Calcote  V.  Stanton,  18 How.  certifies  that  a  right  claimed  under  the 

248;  Maxwell  V.  Newbold,  18  How.  511;  national  authority  was  brought  in  ques- 

Hoyt  i;.  Shelden.  1  Black,  518;  Farney  tion.    Railroad  Co.  t^.  Rock,  4  Wall.  177; 

V.  Towle,  1  BUck,  850;  Day  i;.  Gallup,  2  Parmelee  i;.  Lawrence,  11  Wall.  36 ;  Felix 

Wall.  97 ;  Walker  v.  Villavaso,  6  Wall.  v.  Schwarnweber,  125  U.  S.  54,  8  Sup. 

124  ;  The  Victory,  6  Wall.  382;  Hamilton  Ct  Rep.  759;  |[Henkel  v,  Cincinnati,  177 

Co.  V.   Mass.,   6  Wall.    6-32 ;    Gibson  v.  U.  S.  170,  20  Sup.  Ct.  Rep.  578.3    If  the 

Chouteau,  8  Wall.  314 ;  Worthy  i;.  Com-  record  does  not  show  a  federal  question 

niissioners,  9  Wall.   611;  Messenger  v,  raised  or  necessarily  involved,  the  opin* 

Mason,  10  Wall.  507 ;  Insurance  Co.  v.  ion  of  the  court  will  not  be  examined  to 

Treasurer,  11   Wall.  204 ;   McManus  v.  see  if  one  was  in  fact  decided.    Otis  v, 

O'Sullivan.  91  U.  S.  578 ;  Boiling  v.  Lers-  Oregon  S.  S.  Co.,  116  U.  S.  548,  6  Sup. 

ner,  91  U.  S.  594 ;  Adams  Co.  v.  Burling-  Ct.  Rep.  523.    But  where  an  opinion  is 

ton,  &c.  R.  R.  Co.,  112  U.  S.  123,  5  Sup.  part  of  the  record  by  law,  it  may  be 

Ct.   Rep.  77;   Chicflgo   Life  Ins.  Co.  v,  examined.    New  Orleans  Water  Works 

Needles,  113  U.  S.  574,  5  Sup   Ct  Rep.  v.  Louisiana  Sugar  Co.,  125  U.  S.  18,  8 

681;    Detroit  Ry.   Co.  v.  Guthard,   114  Sup.  Ct.  Rep.  741 ;  Kreigerr.  Shelby  R.  R. 

U.  S.  183,  5  Sup.  Ct.  Rep.  811 ;  Arrow-  Co.,  125  U.  S.  39,  8  Sup.  Ct  Rep.  762; 

smith   t;.  Harmoning,  118  (J.  S.  194,  6  Gross  r.  U.  S.  Mortgage  Co.,  108  U.  S.  477, 

Sup.  Ct   Rep.  1023;  Germania  Lis.  Co.  2  Sup.  Ct.  Rep.  940;  and  see  Phila.  Fire 

asserted  under  the  Constitution  or  laws  of  the  United  States,  it  must  be  specially  set 
up  and  claimed  before  the  final  adjudication  of  the  case  in  the  court  from  which  the 
appeal  is  sought  to  be  maintained."  Per  Mr.  Justice  Brown  in  Bolin  v.  Nebraska, 
176  U.  S.  88, 20  Sup.  Ct.  Rep.  287 ;  Caldwell  r.  Texas,  137  U.  S.  691,  11  Sup.  Ct  Rep. 
224 ;  Eastern  Building  &  L.  Ass'n  i;.  Welling,  181  U.  S.  47,  21  Sup.  Ct  Rep.  581 ; 
Yazoo  &  M.  V.  Ry.  Co.  v,  Adams,  180  U.  S.  1, 21  Sup.  Ct  Rep.  240 ;  Turner  i;.  Rich- 
ardson, 180  U.  S.  87,  21  Sup.  Ct  Rep.  295;  Texas  &  P.  Ry.  Co.  t;.  So.  Pac.  Co.,  187 
U.  S.  48,  11  Sup.  Ct  Rep.  10;  Butler  v.  Gage,  138  U.  S.  52, 11  Sup.  Ct.  Rep.  235. 
And  it  must  be  set  up  by  him  who  would  avail  himself  of  it  in  the.  Federal  Supreme 
Court.  He  cannot  avail  himself  of  the  fact  that  somebody  else  raised  the  question 
in  the  State  court,  even  though  it  were  in  the  same  suit.  Sully  v.  American  National 
Bank.  178  U.  S.  280,  20  Sup.  Ct.  Rep.  935;  Missouri  v.  Andriano,  188  U.  S.  497,  11 
Sup.  Ct.  Rep.  885.  It  is  sufficient,  however,  if  it  be  raised  in  the  highest  State  court 
and  there  passed  upon  on  its  merits.  Sully  v,  American  National  Bank,  tupra.  It  is 
sufficient  if  it  be  raised  by  some  one  under  wliom  he  claims.  Ludeling  t;.  Chaff e, 
148  U.  S.  301,  12  Sup.  Ct.  Rep.  489.  The  dispute  must  be  real  and  substantial.  i2s 
Buchanan,  158  U.S.  81,  15  Sup.  Ct  Rep.  728.  And  see  in  particular  a  note  upon 
what  is  a  federal  question  in  39  L.  ed.  U.  S.  884.  Also  Powell  o.  Supervisors  (tf 
Brunswick  Co.,  150  U.  S.  43.3,  14  Sup.  Ct  Rep.  166 ;  Hamblin  v.  Western  Land  Co., 
147  U.  S.  531,  13  Sup.  Ct.  Rep.  353.  And  see  also  upon  "Necessity  of  Federal 
Question,"  note  to  last  case  in  87  Law  ed.  U.  S.  267.J 
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the  decision  of  the  State  court  is  in  favor  of  the  right,  title, 
privilege,  or  exemption  so  claimed,  the  Judiciary  Act  does  not 
authorize  such  removal.^  Neither  does  it  where  the  validity  of 
the  State  law  is  drawn  in  question,  and  the  decision  of  the  State 
court  is  against  its  validity.^ 

But  the  same  reasons- which  require  that  the  final  decision 
upon  all  questions  of  national  jurisdiction  should  be  left  to  the 
national  courts  will  also  hold  the  national  courts  bound  to 
respect  the  decisions  of  the  State  courts  upon  all  questions 
arising  under  the  State  constitutions  and  laws,  where  nothing 
is  involved  of  national  authority,  or  of  right  under  the  Consti- 
tution, laws,  or  treaties  of  the  United  States; (a)  and  to  accept 

Am.  p.  New  Tork,  110  U.  S.  110, 7  Sup.  Ct.  Moinea,  174  U.  S.  108,  19  Sup.  Ct.  Rep. 

Bep.  108.    The  record  should  show  that  644 ;   Remington   Paper  Co.  t;.  Watson, 

the  right  was  claimed  in  the  trial  court.  178  U.  S.  448,   10  Sup.  Ct.   Rep.  456; 

Brooks  V.  Missouri,  124  U.  S.  894,  8  Sup.  Capital  Kat'l  Bk.  v.  First  Nat'l  Bk.,  172 

Ct  Rep.  448.    It  is  a  federal  question  U.  S.  426,  19  Sup.  Ct.  Rep.  202.;] 
whether  a  State  court  has  given  effect        ^  Gordon  v.  Caldcleugh,  3  Cranch,  268 ; 

to  the  unreTersed  decision  of  a  United  McDonogh  v.  Millaudon,  3  How.    698; 

States  Circuit  Court  acting  within  its  Fulton  v,  McAffee,  16  Pet.  149 ;  Linton  v, 

jurisdiction.    Crescent  City,  &c.  Co.  v.  Stanton,  12  How.  428 ;  Burke  v.  Gaines, 

Butcher*s  Union,  &c.  Co.,  120  U.  S.  141,  19  How.  388;  Reddall  v,  Bryan,  24  How. 

7  Sup.   Ct  Rep.  472.     So,  whether  a  420;  Roosevelt  v,  Meyer,  1  Wall.  612; 

prisoner  has  been    twice   in  jeopardy ;  Ryan  v.  Thomas,  4  Wall.  603 ;  QDower 

Bohanan  v,  Nebraska,  118  U.  S.  231,  6  v.  Richards,  161 U.  S.  668, 14  Sup.  Ct  Rep. 

Sup.   Ct.  Rep.  1049;  and  whether  one  462.]] 

in  a  country  with  which  we  have  an  ex-  ^  Commonwealth  Bank  v.  Griffith,  14 
tradition  treaty  can  be  brought  back  for  Pet.  66 ;  Walker  v.  Taylor,  6  How.  64 ; 
trial  except  under  the  treaty  provisions.  [|McNulty  v,  California,  149  U.  S.  646,  18 
Ker  V,  Illinois,  119  U.  S.  486,  7  Sup.  Ct  Sup.  Ct  Rep.  969.;]  We  take  no  notice 
Rep.  226.  That  a  State  court  has  held  here  of  the  statutes  for  the  removal  of 
valid  a  divorce  in  a  foreign  country  raises  causes  from  the  State  to  the  Federal 
no  such  question.  Roth  v.  Ehmau,  107  courts  for  the  purposes  of  original  trial, 
U.  S.  319,  2  Sup.  Ct  Rep.  312.  [For  as  they  are  not  important  to  any  discus- 
other  examples  of  cases  held  to  involve  sion  we  shall  have  occasion  to  enter  upon 
no  federal  question,  see  Crystal  Springs  in  this  work.  See  Rev.  Stat,  of  U.  S. 
Land  &  W.  Co.  v.  Los  Angeles,  177  U.  S.  1878,  title  13,  ch.  7 ;  Cooley,  Constitutional 
160,  20  Sup.  Ct  Rep.  678;  De  Lamar's  Principles,  122-128.  Judge  Dillon  has 
Gold  Mining  Co.  t;.  Nesbitt,  177  U.  S.  published  a  convenient  manual  on  this 
628,  20  Sup.  Ct  Rep.  716;  McCain  v.  Des  subject 

(a)  QBut  this  does  not  apply  to  cases  Involving  the  question  of  impairment  of  obli- 
gation of  contracU:  McCullougli  v.  Virginia,  172  U.  S.  102, 19  Sup.  Ct  Rep.  184,  and 
many  cases  there  cited :  Shelby  Co.  v.  Union  &  Planter's  Bk.,  161  U.  S.  149,  16  Sup. 
Ct  Rep.  668;  Folsom  p.  Township  Ninety-six,  169  U.  S.  611,  16  Sup.  Ct  Rep.  174; 
MoUle  &  O.  Ry.  Co.  v.  Tennessee,  168  U.  S.  486,  14  Sup.  Ct.  Rep.  968;  Barnum  v. 
Okolona,  148  U.  S.  898, 13  Sup.  Ct.  Rep.  638 ;  Knox  Co.  v.  Ninth  National  Bank,  147 
U.  S.  01, 13  Sup.  Ct  Rep.  267 ;  McGahey  v.  Virginia,  136  U.  S.  662, 10  Sup.  Ct  Rep. 
072. 

It  does  not  apply  to  cases  involving  the  ralidity  of  alleged  contracts.  Turner 
V,  Com*rs  of  Wilkes  Co.,  173  U.  S.461, 19  Sup.  Ct  Rep.  464.  And  see  also  the  dis- 
senting opuiion  of  Peckham,  J.,  in  McCoUough  v.  Virginia,  above.    Also  Bacon  v. 
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the  State  decisions  as  correct,  (a)  and  to  follow  them  wheneyer 

Texas,  163  U.  S.  207, 16  Sup.  Ct.  Rep.  1028.  Upon  reTision  by  Federal  couitt  of 
the  construction  by  State  courts  of  State  laws,  see  notes  to  7  L.  ed.  U.  S.  679,  and 
12  L.  ed.  U.  S.  169. 

In  the  interpretation  of  negotiable  contracts  the  Supreme  Court  of  the  United 
States  will  follow  tlie  general  principles  of  commercial  law,  and  will  not  follow  the 
particular  construction  of  any  State  court.  This  is  true,  though  such  contracts  be 
issued  by  municipalities  of  tlie  State.  Woodruff  v.  Mississippi,  162  U.  S.  291, 16 
Sup.  Ct  Rep.  820.  So  with  regard  to  the  master's  Uability  to  serrants  for  damage 
caused  by  negligence  of  fellow-servant.  Baltimore  &  Ohio  Ry.  Co.  v.  Baugh,  149 
U.  S.  868,  13  Sup.  Ct.  Rep.  914;  Gardner  v.  Michigan  C.  Ry.  Co.,  150  U.  S.  349,  14 
Sup.  Ct.  Rep.  140.  And  so  as  to  all  questions  of  general  law.  Clark  v.  Beyer,  139 
U.  S.  96,  11  Sup.  Ct  Rep.  468;  Pleasant  Tp.  v.  iEtna  Life  Ins.  Co.,  138  U.  S.  67,  II 
Sup.  Ct  Rep.  216.;] 

(a)  [The  construction  put  upon  its  statutes  by  the  courts  of  a  State  is  usually  bind- 
ing upon  the  Federal  courts.  New  York  Life  Ins  Co.  v.  Cravens,  178  U.  S.  889,  20 
Sup.  Ct.  Rep.  962 ;  Clarke  v.  Clarke,  178  U.  S.  186, 20  Sup.  Ct.  Rep.  873 ;  Warburton 
r.  White,  176  U.  S.  484,  20  Sup.  Ct  Rep.  404  :  Hartford  F.  Ins.  Co.  v.  Chicago  M.  ft 
St  P.  Ry.  Co.,  176  U.  S.  91,  20  Sup.  Ct.  Rep.  83;  Sioux  City  Tr.  &  W.  Co.  v.  Trusi 
Co.  of  N.  A.,  173  U.  S.  99,  19  Sup.  Ct.  Rep.  881 ;  First  Kat'l  Bank  v.  Chehalis  Co., 
166  U.  S.  440,  17  Sup.  Ct  Rep.  629;  Walker  r.  New  Mexico  &  S.  P.  Ry.  Co.,  165  U. 
8.  593,  17  Sup.  Ct  Rep.  421 ;  Bamberger  &  Co.  v.  Schoolfleld,  160  U.  S.  149, 16  Sup. 
Ct.  Rep.  225 ;  First  Nat'l  Bk.  v.  Ayers,  160  U.  S.  660, 16  Sup.  Ct  Rep.  412 ;  Bergeman 
V.  Backer,  157  U.  S.  655, 15  Sup.  Ct  Rep.  727 ;  Baltimore  Tr.  Co.  v.  Baltimore  B.  R. 
Co.,  151  U.  S.  137.  14  Sup.  Ct  Rep.  294;  Ex  parte  Lockwood,  154  U.  S.  116,  14  Sup. 
Ct  Rep.  1082;  Morley  v.  L.  S.  &  M.  S.  Ry.  Co.,  146  U.  S.  162,  18  Sup.  Ct.  Rep.  54; 
Hancock  v.  Louisville  &  N.  Ry.  Co.,  145  U.  S.  409,  12  Sup.  Ct  Rep.  969;  Kaukauna 
W.  P.  Co.  r.  Groen  Bay  &  M.  Canal  Co.,  142  U.  S.  254, 12  Sup.  Ct  Rep.  178 ;  Duncan 
V.  McCall,  139  U.  S.  449, 11  Sup.  Ct.  Rep.  578;  Pullman  Pal.  Car  Co.  V.Pennsylvania, 
141  U.  S.  18,  11  Sup.  Ct  Rep.  876 ;  Cross  v.  Allen,  141  U.  S.  528, 12  Sup.  Ct.  Rep.  67 ; 
Randolph's  Executor  v.'Quidnick  Co.,  185  U.  S.  457 ;  10  Sup.Ct.  Rep.  655;  Abraham 
V.  Casey,  179  U.  S.  210,  21  Sup  Ct  Rep.  88;  Mason  v.  Missouri,  179  U.  S.  328,  21 
Sup.  Ct  Rep.  125;  Loeb  v.  Columbia  Tp.  Trustees,  179  U.  S.  472,  21  Sup.  Ct  Rep. 
174. 

Rules  of  real  property  settled  by  course  of  State  decisions  are  followed  by  Fed- 
eral courts.  Lowndes  v.  Town  of  Huntington,  158  U.  S.  1,  14  Sup.  Ct  Rep.  758; 
Halstead  v.  Buster,  140  U.  S.  273, 11  Sup.  Ct.  Rep.  782. 

And  so  as  to  chattel  mortgages.  Etheridge  v.  Sperry  W.  &  6.,  139  U.  S.  266, 11 
Sup.  Ct.  Rep.  565.  And  assignments  for  benefit  of  creditors.  South  Branch  L.  Co. 
V.  Ott,  142  U.  S.  622.  12  Sup.  Ct  Rep.  318. 

State  decisions  upon  what  is  correct  practice  in  criminal  cases  are  followed  nnleas 
due  process  is  denied.  Graham  v.  Weeks,  188  U.  S.  461,  11  Sup.  Ct  Rep.  368. 
The  latest  settled  adjjudications  are  usually  followed.  Wade  v,  Travis  Co.,  174 
U.  S.  499,  19  Sup.  Ct  Rep.  715 ;  Backus  v.  Fort  St.  Union  Depot  Co.,  169  U.  S.  557, 18 
Sup.  Ct  Rep.  445;  Nobles  9.  Georgia,  168  U.  S.  398,  18  Sup.  Ct  Rep.  87;  Barber  v. 
Pittsburg  Ft  W.  &  C.  Ry.  Co.,  166  U.  S.  83, 17  Sup.  Ct  Rep.  488;  Bauserman  v. 
Blunt,  147  U.  S.  647, 13  Sup.  Ct  Rep.  466;  Byers  v,  McAuley,  149  U.  S.  608,  IS 
Sup.  Ct  Rep.  406 ;  Miller's  Exrs.  v,  Swann,  160  U.  S.  182,  14  Sup.  Ct  Rep.  52;  New 
Tork  L.  £.  &  W.  Ry.  Co.  v.  Estill,  147  U.  S.  591, 18  Sup.  Ct  Rep.  444;  Wood  v. 
Brady,  160  U.  S.  18, 14  Sup.  Ct  Rep.  6;  May  v.  Tenney,  148  U.  S.  60, 18  Sup.  Ct. 
Rep.  491 ;  Stutsman  Co.  v.  Wallace,  142  U.  8.  298,  12  Sup.  Ct  Rep.  227 ;  Tuoo  ft 
M.  V.  Ry.  Co.  i;.  Adams,  181  U.  S.  580,  21  Sup.  Ct  Rep.  729. 

So  the  construction  put  upon  statutes  by  the  courts  of  the  State  will  usually  be 
followed  by  the  couru  of  other  Sutes.  Kulp  o.  Fleming,  65  Ohio,  S21,  62  N.  £.  884, 
87  Am.  St  611.  See  upon  "  rule  of  decision  "  in  Federal  courts,  article  in  60  Alb.  L. 
Jour.  297.] 
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the  same  questions  arise  in  the  national   courts.^     With  the 
power  to  revise  the  decisions  of  the  State  courts  in  the  cases 

^  In  Beauregard  v.  New  OrieanSt  18  bnnal  in  such  a  case  has  any  power  to 
How.  497, 502,  Mr.  Justice  Campbell  sa^'s :  bind  this  court,  but  because,  in  the  lan- 
"  The  constitution  of  this  court  requires  guage  of  the  court  in  Shelby  v.  Guy, 
it  to  foUow  the  laws  of  the  several  States  11  Wheat.  361,  a  fixed  and  receiyed  con- 
as  rules  of  decision  wherever  they  apply,  struction  by  a  State  in  its  own  courts 
And  the  habit  of  the  court  has  been  to  makes  a  part  of  the  statute  law."  And 
defer  to  the  decisions  of  their  judicial  tri-  see  Jackson  v.  Chew,  12  Wheat  158, 
bunals  upon  questions  arising  out  of  the  162,  per  Thomptont  J. ;  also  the  foUow- 
oommon  law  of  the  State, especially  when  ing  cases:  Sims  v,  Irvine,  8  Dall.  425; 
applied  to  the  title  of  lands/'  In  Bank  McKeen  r.  Delancy ,  5  Cranch,  22 ;  Folk's 
of  Hamilton  v,  Dudley's  Lessee,  2  Pet  492,  Lessee  v.  Wendal,  9  Cranch,  87 ;  Preston 
624,  it  was  urged  that  the  exclusive  power  9.  Browder,  1  Wheat.  115;  Mutual  As- 
ol  State  courts  to  construe  legislative  acts  surance  Co.  1;.  Watts,  1  Wheat  279 ; 
did  not  extend  to  the  paramount  law,  so  Shipp  t;.  Miller,  2  Wheat  816 ;  Thatcher 
as  to  enable  them  to  give  efficacy  to  an  0.  Powell,  6  Wheat  119;  Bell  v.  Morri- 
act  which  was  contrary  to  the  State  con-  son,  1  Pet.  851 ;  Waring  v.  Jackson,  1 
stitution ;  but  MarthaU,  Ch.  J.,  said :  **  We  Pet  570 ;  De  Wolf  r.  Rabaud,  1  Pet.  476 ; 
cannot  admit  this  distinction.  The  judi-  Fullerton  v.  Bank  of  United  States,  1  Pet. 
cial  department  of  every  government  is  604 ;  Gardner  v.  Collins,  2  Pet  68 ;  Beach 
the  rightful  expositor  of  its  laws,  and  v.  Viles,  2  Pet  675 ;  Inglis  v.  Sailor's  Snug 
emphatically  of  its  supreme  law."  Again,  Harbor,  8  Pet.  99 ;  United  States  v.  Mor- 
in  Elmendorf  v.  Tailor,  10  Wheat  152,  rison,  4  Pet  124 ;  Henderson  v.  Griffin, 
169,  the  same  eminent  judge  says :  "  The  6  Pet  161 ;  Hinde  v,  Vattier,  6  Pet.  898; 
Judicialdepartment  of  every  government,  Ross  v.  McLung,  6  Pet  288;  Marlatt  v. 
where  such  department  exists,  is  the  ap-  Silk,  11  Pet.  1 ;  Bank  of  United  States  v. 
propriate  organ  for  construing  the  legis-  Daniel,  12  Pet.  82;  Clarke  v.  Smith,  13 
lative  acts  of  that  government  Thus  no  Pet  195;  Ross  t^.  Duval,  18  Pet  45;  WiW 
court  in  tlie  universe  which  proposed  to  cox  v.  Jackson,  18  Pet.  496 ;  Harpending 
be  governed  by  principle  would,  we  pre-  v.  Reformed  Church,  16  Pet.  455 ;  Martin 
sume,  undertake  to  say  that  the  courts  of  0.  Waddell,  16  Pet  807;  Amis  v.  Smith, 
Great  Britain  or  France,  or  of  any  other  16  Pet.  803 ;  Porterfleld  v,  Clark,  2  How. 
nation,  had  misunderstood  their  own  stat-  76 ;  Lane  v.  Vick,  3  How.  464 ;  Foxcroft 
utes,  and  therefore  erect  itself  into  a  v,  Mallett,  4  How.  853 ;  Barry  v.  Meroein, 
tribunal  which  should  correct  such  misun-  6  How.  108 ;  Rowan  v.  Runnells,  5  How. 
dentanding.  We  receive  the  construction  184 ;  Van  Rensselaer  v.  Kearney,  11  How. 
given  by  the  courts  of  the  nation  as  the  297 ;  Pease  v.  Peck,  18  How.  595 ;  Fisher 
true  sense  of  the  law,  and  feel  ourselves  v.  Haldeman,  20  How.  186;  Parker  ir. 
BO  more  at  liberty  to  depart  from  that  Kane,  22  How.  1 ;  Suydam  t^.  Williamson, 
oonatructioD  than  to  depart  from  the  24  How.  427 ;  Sumner  v.  Hicks,  2  Black, 
words  of  the  statute.  On  this  princi-  632;  Chicago  v.  Robbins,  2  Black,  418; 
pie,  the  construction  given  by  this  court  Miles  ir.  Caldwell,  2  Wall.  85 ;  Williams 
to  the  Constitution  and  laws  of  the  United  v.  Kirkland,  18  Wall.  306;  Walker  v. 
Stotea  is  received  by  all  as  the  true  con-  Harbor  Com'rs,  17  Wall.  648 ;  Supervi- 
atmction ;  and  on  the  same  principle  the  sors  v.  United  States,  18  Wall.  71 ;  Fatr- 
constmction  given  by  the  couru  of  the  field  o.  Gallatin,  100  U.  S.  47 ;  Wade  v. 
aeveral  SUtea  to  the  legislative  acts  of  Walnut,  105  U.  S.  1 ;  Post  v,  Supervi- 
thoae  Statea  ia  received  aa  true,  unleaa  aors,  uf.667;  Taylor  v,  Ypsilanti,  tW.  60; 
they  come  in  conflict  with  the  Consti-  Equator  Co.  v.  Hall,  106  U.  8.  86, 1  Sup. 
lotion,  laws,  or  treatiea  of  the  United  Ct  Rep.  198 ;  Bendey  r.  Townsend,  100 
Sutes."  In  Green  v.  Neal's  Lessee,  6  Pet  U.  S.  666, 3  Sup.  Ct  Rep.  482 ;  Norton  o. 
291,  296,  it  la  aaid  by  McLean,  J. :  *'  The  Shelby  Co.,  118  U.  S.  426, 6  Sup.  Ct.  Rep. 
deciaion  of  the  highest  Judicial  tribunal  1121 ;  Stryker  v.  Goodnow,  123  U.  S.  627, 
of  a  State  should  be  considered  as  final  8  Sup.  Ct  Rep.  203 ;  Williams  n.  Conger, 
by  thia  court,  not  because  the  State  tri-  126  U.  S.  897, 8  Sup.  Ct.  Rep.  983 ;  Bucher 
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already  pointed  out,  the  due  observance  of  this  rule  will  prevent 
those  collisions  of  judicial  authority  which  would  otherwise  be 

V.  Cheshire  R.  R.  Co.,  td.  655,  8  Sup.  Ct.  justly  concludes  that  "adherence  by  the 
Rep.  974 ;  German  Sav.  Bank  v.  Franklin  Federal  to  the  exposition  of  the  local  law, 
Co.,  128  U.  S.  626,  9  Sup.  Ct.  Rep.  159;  as  giTen  by  the  courts  of  the  State,  will 
Springer  v.  Foster,  2  Story  C.  C.  883 ;  greatly  tend  to  preserve  harmony  in  the 
Keal  u.  Green,  1  McLean,  18;   Paine  v.  exercise  of  the  judicial  power  in    the 
Wright,  6  McLean.  395 ;  Boyle  v.  Arledge,  State  and  Federal  tribunals.    This  rule  is 
Hemp.  620;  Griffing  v.  Gibb,  McAU.  212 ;  not  only  recommended  by  strong  con- 
Bayerque  v.  Cohen,  McAU.  113;  Wick  v.  siderations  of  propriety,  growing  out  of 
The  Samuel  Strong,  Newb.  187;    N.  F.  our  system  of  jurisprudence,  but  it  ii 
Screw  Co.  v.  Bliven,  8  Blatch.  240 ;  Bron-  sustained  by   principle  and   authority." 
son  V.  Wallace,  4  Blatch.  466 ;  Van  Boke-  The  court,  accordingly,  reversed  its  ml- 
len  t*.  Brooklyn  City  R.  R.  Co.,  5  Blatch.  ings  to  make  them  conform  to  those  of 
879;   United  States  v.  Mann,  1  Gall.  3;  the   State  court.     See  also  Suydam  v. 
Society,  &c.  v.  Wheeler,  2   Gall.    105;  Williamson,  24  How.  427;  LefBngweU  v. 
Coatea  v.  Muse,  Brock.  629;    Meade  v.  Warren,  2  Black,  599;    Blossburg,  &c. 
Beale,  Taney,  839;    Loring  v.  Marsh,  2  R.  R.  Co.  v.  Tioga  R.  R.  Co.,  5  Blatch. 
Cliff.  311;  Parker  r.  Phetieplace,  2  Cliff.  887  ;  Smith  v.  Shriver,  3  Wall.  Jr.  219. 
70;   King  v.  Wilson,  1  Dill.  555;  QNew  It  is,  of  course,  immaterial  that  the  court 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  may  still  be  of  opinion  that  the  State 
889,  20  Sup.  Ct.  Rep.  962.   See  also  note  court  has  erred,  or  that  the   decisions 
to  12  L.  ed.  U.  S.  169,  and  to  5  L.  R.  A.  eUewhere  are  different.    Bell  v,  Morrison, 
508.    Upon  when  Federal  courts  do  not  1   Pet.  351.      But  where  the    Supreme 
follow   State  decisions,  see   note  to  19  Court  had  held  that  certain  contracts  for 
L.  ed.   U.   S.  490.     See  also   Missouri,  the  price  of  slaves  were  not  made  yoid  by 
K.  &,  T.  Ry.  Co.  V.  McCann,  174  U.  S.  the  State  constitution,  and  afterwards  the 
580,  19  Sup.  Ct.  Rep.  755.^    The  deci-  State  court  held  otherwise,  the  Supreme 
sion  of    the    State   court,  that  a  State  Court,  regarding  this  decision  wrong,  de- 
statute  has  been  enacted  in  accordance  clined  to  reverse  their  own  ruling.  Rowan 
with  the  State  constitution,  is  binding  v.  Runnels,  6  How.  184.    Compare  this 
on  the  Federal  courts.     Railroad  Co.  v.  with  Nesmith  v.  Sheldon,  7  How.  812,  in 
Georgia,  98  U.  S.  359;  [Brown  v.  New  which  the  court  followed,  without  exam- 
Jersey,  175  U.  S.  172,  20  Sup.  Ct.  Rep.  ination  or  question,  the   State  decision 
77 ;  Tullis  o.  Lake  Erie  &  W.  Ry.  Co.,  175  that  a  Sute  general  banking  law  was  in 
U.  S.  348,  20  Sup.  Ct.  Rep.  186;  Missouri,  violation  of  the  constitution  of  the  State. 
K.  &  T.  Ry.  Co.  V.  McCann,  174  U.  S.  The  United  States  Circuit  Court  had  held 
580,  586,  10  Sup.  Ct.  Rep.  755;  M.  &  M.  otherwise  previous  to  the  State  decision. 
Nat'l  Bk.  V.  Pennsylvania.  167  U.  S.  461,  Falconer   v.    Campbell,  2  McLean,  196. 
17  Sup.  Ct.  Rep.  S'29.2    In  Green  v.  Neal's  Under  like  circumstances  the  State  Su- 
Lessee,  6  Pet.  291,  an  important  question  preme  Court's    ruling  on  a  statute  of 
was  presented  as  to  the  proper  course  to  limitations  was  followed,  oTerruling  the 
be  pursued  by  the  Supreme  Court  of  the  Federal  circuit  decision  which  followed 
United  States,  uuder  somewhat  emhar-  that  of  a  lower  State  court.    Moores  v. 
rassing  circumstances.    That  court  had  Nat.  Bank,  104  U.  S.  625.    Bat  the  State 
been  called  upon  to  put  a  construction  court's  construction  of  its   constitution 
upon  a  State  statute  of  limitations,  and  after  the  controversy  arose,  and  in  a  suit 
had  done  so.    Afterwards  the  same  ques-  between  different  parties  as  to  the  same 
tion  had  been  before  the  Supreme  Court  subject-matter,  is  not  binding  on  the  Fed- 
of  the  State,  and  in  repeated  cases  had  eral  court.     Carroll  Co.  v.  Smith,  111 
been  decided   otherwise.    The  question  U.  S.  556,  4  Sup.  Ct.  Rep.  589;  Enfield 
now  was  whether  the  Supreme  Court  v  Jordan,  119  U.  S.  680,  7  Sup.  Ct.  liep. 
would  follow  its  own  decision,  or  reverse  358.     So,  where  after  a  ruling  in  the 
that,  in  order  to  put  itself  in  harmony  United   States  Circuit  Court  the  State 
with  the  State  decisions.    The  subject  is  Supreme  Court  for  the  first  time  decides 
considered  at  length  by  McLean,  J.,  who  against  such  ruling,  its  decision  will  not 


GH.  IL]  the  constitution  OF  THE  UNITED  STATES.  35 

inevitable,  and  which,  besides  being  unseemly,  would  be  dan- 
gerous to  the  peace,  harmony,  and  stability  of  the  Union. 

Besides  conferring  specified  powers  upon  the  national  govern- 
ment, the  Constitution  contains  also  certain  restrictions  upon 
the  action  of  the  States,  a  portion  of  them  designed  to  prevent 
encroachments  upon  the  national  authority,  (a)  and  another 
portion  to  protect  individual  rights  against  possible  abuse  of 
State  power.  Of  the  first  class  are  the  following:  No  State 
shall  enter  into  any  treaty,  alliance,  or  confederation,  grant 
letters  of  marque  or  reprisal,  coin  money,  emit  bills  of  credit,^ 

be  followed  of  necessity  in  the  Federal  State  constitation  by  its  highest  court, 

Supreme  Court.    Burgess  v.  Seligman,  the    Supreme  Court   sustained   it,  not- 

107  U.  S.  20,  2  Sup.  Ct.  Rep.  10.    See  withsUnding  the  State  court  had  since 

Gibson  v.  Lyon,  116  U.  S.  489, 6  Sup.  Ct  overruled  its  former  decision.    Gelpcke 

Rep.  129.  V.  Dubuque,  1  Wall.  175.    See  Olcott  r. 

This  doctrine  does  not  apply  to  ques-  Supervisors,  16  Wall.  67 ;    Douglass  v. 

tions  not  at  all  dependent  upon   local  Pike  County,  101  U.  S.  677. 

statutes  or  usages ;  as,  for  instance,  to  ^  To  constitute  a  bill  of  credit  within 

contracts  and  other  instruments  of  a  con-  the  meaning  of  the  Constitution,  it  must 

mercial  and  general  nature,  like  bills  of  be  issued  by  a  State,  involve  the  faith  of 

exchange:   Swift  v,  Tyson,  16  Pet.   1;  the  State,  and  be  designed  to  circulate 

Gates  V.  National  Bank,  100  U.  S.  239 ;  as  money  on  the  credit  of  the  State,  in 

Railroad  Co.  v.  National  Bank,  102  U.  S.  the  ordinary  uses  of  business.    Briscoe  v. 

14;  and  insurance  contracts.    Robinson  Bank  of  Kentucky,  11  Pet.  257;  Wood- 

r.  Commonwealth  Ins.  Co.,  8  Sum.  220.  ruff  v.  Trapnall,  10  How.  190.    Treasury 

And  see    Reimsdyke  t*.  Kane,  1    Gall,  warrants  designed  so  to  circulate  are  bills 

876;  Austen  v.  Miller,  5  McLean,   158;  of  credit.     Braggs  v.  Tuff  is,  49  Ark.  554, 

Gloucester  Ins.  Co.  i;.  Younger,  2  Curt.  6  S.  W.  158.    ^But  if  they  are  to  be  re- 

C.  C.  322;  Bragg  v.  Meyer,  McAll.  408.  tired,  as  soon  as  presented  for  payment 

Whether  a  lunatic's  contract  is  void  or  at  the  State  treasury,  and  paid,  they  are 

voidable  is  a  question  of  general  juris-  not  bills  of  credit,  even  though  the  credi* 

prudence.    Edwards    v,    Davenport,    20  tor  to  whom  they  are  issued  may  demand 

Fed.  Rep.  756.    And  of  course  cases  pre-  at  the  time  of  receiving  them  that  they 

tenting  questions  of  conflict  with  the  Con-  be  issued  in  denominations  of  one  dollar 

Btitntion  of  the  United  States  cannot  be  each  to  the  extent  of  the  debt,  the  re- 

within    the   doctrine.     State    Bank   v.  mainder  being  issued  in  denominations  of 

Knoop,  16  How.  869 ;  Jefferson  Branch  not  less  than  five  dollars,  and  even  though 

Bank  v.  Skelley,  1  Black,  486.    The  Fed-  they  may  pass  from  hand  to  hand  and  are 

eral  court  must  decide  for  itself  whether  receivable  from  any  person  in  payment 

there  exists  a  contract  within  the  const!-  of  taxes.     Houston  &  T.  C.   R.  Co.  v, 

tational  protection.    Louisville  &  N.  R.  Texas,  177  U.  S.  66, 20  Sup.Ct.  Rep.  545, 

R.  Co.  V.  Palmes,  109  U.  S.  244,  8  Sup.  rev.  41  S.  W.  157.^     The  facts  that  a 

Ct.  Rep.  198;  Louisville  Gas  Co.  v.  Citi-  State  owns  the  entire  capital  stock  of  a 

lens'  Gas  Co.,  115  U.  S.  688,  6  Sup.  Ct.  bank,  elects  the  directors,  makes  its  bills 

Rep.  265.    So  in  determining  the  validity  receivable  for  the  public  dues,  and  pledges 

of  municipal  ordinances.    Tick   Wo  v.  its  faith  for   their  redemption,  do  not 

Hopkins,  118  U.  S.  856,  6  Sup.  Ct.  Rep.  make  the  bills  of  such  bank  "bills  of 

1064.    And  where  a  contract  had  been  credit "  in  the  constitutional  sense.    Dar- 

made  under  a  settled  construction  of  the  rington  v.  State  Bank  of  Alabama,  13 

(a)  [Regulations  of  the  U.  S.  Treasury  Department  which  prohibit  an  internal 
revenue  collector  from  producing  records  of  his  office  or  copies  thereof  in  any  State 
ooart  are  valid,  and  no  State  court  has  any  authority  to  punish  him  for  refusing  to 
produce  such  recorda  or  copies  before  it.  Boske  v.  Comingorei  177  U*  S.  459,  20 
8ap.  Ct  Bep.  701.] 
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or  make  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts.  No  State  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  upon  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws;  and 
the  net  produce  of  all  duties  and  imposts  laid  by  any  State  on 
imports  or  exports  shall  be  for  the  use  of  the  treasury  of  the 
United  States,  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  Congress.  No  State  shall,  without  the  consent 
of  Congress,  lay  any  duty  of  tonnage,  keep  troops  or  ships  of 
war  in  time  of  peace,  enter  into  any  agreement  or  compact  (a) 
with  another  State  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  invaded,  or  in  such  imminent  danger  as  will  not 
admit  of  delay.  Of  the  second  class  are  the  following:  No  State 
shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts,  ^(S)  or  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,^  nor  base  discriminations  in  suffrage  on  race,  color,  or 
previous  condition  of  servitude.^ 

Other  provisions  have  for  their  object  to  prevent  discrimi- 
nations by  the  several  States  against  the  citizens  and  pub- 
lic authority  and  proceedings  of  other  States.  Of  this  class 
are  the  provisions  that  the  citizens  of  each  State  shall  be  en- 
How.  12.  See,  further,  Craig  v.  Missouri,  ^  Const,  of  U.  S.  art  1,  §  10;  Stoiy  on 
4  Pet.  410 ;  Byrne  v.  Missouri,  8  Pet.  40 ;    Const,  c.  38,  34. 

Curran  v.  Arkansas,  15  How.  804 ;  Moreau         '  Const,  of  U.  S.   14th  Amendment ; 
V.  Detchamendy,  41  Mo.  431 ;  Bailey  v.    Story  on  Const.  (4th  ed.)  c.  47. 
Milner,  86  Ga.  330;  City  National  Bank         <  Const,  of  U.  S.  16th  Amendment; 
V.  Maban,  21  La.  Ann.  761.  Story  on  Const.  (4th  ed.)  c.  48. 

(a)  [Agreement  between  two  States  to  appoint  commissioners  to  trace  and  mark 
their  common  boundary  line  is  not  prohibited.  Virginia  v,  Tennessee,  148  U.  S.  608, 
18  Sup.  Ct.  Rep.  728.  Upon  judicial  settlement  of  State  boundaries,  see  Nebraska  v. 
Iowa,  146  U.  S.  619, 12  Sup.  Ct.  Rep.  976,  and  note  to  86  L.  ed.  U.  S.  798.3 

(6)  [Whether  a  State  statute  impairs  the  obligation  of  a  contract  is  a  federal 
question.  Pierce  v.  Somerset  Ry.,  171  U.  S.  641, 19  Sup.  Ct.  Rep.  64.  But  this  provi- 
sion of  the  Constitution  does  not  extend  to  the  case  where  a  State  court  oTerrules  its 
prior  decisions,  even  though  they  hare  become  rules  of  property  and  contracts  hare 
been  entered  into  whose  obligation  is  seriously  impaired  by  such  oyemiling.  Bacon 
V.  Texas,  168  U.  S.  207. 16  Sup.  Ct.  Rep.  1028;  and  see  also  Turner  v.  Com'rs  of 
Wilkes  Co.,  178  U.  S.  461, 19  Sup.  Ct.  Rep.  464,  and  dissenting  opinion  of  Peckkam, 
J.,  in  McCuUough  v.  Virginia,  172  U.  S.  102,  19  Sup.  Ct.  Rep.  184.  That  impairing 
remedy  impairs  the  obligation  of  a  contract,  see  note  to  26  L.  ed.  U.  S.  182.  This 
provision  does  not  cover  the  case  of  an  alleged  impairment  of  a  contract  by  State 
action  other  than  legislative.  Hanford  v.  Davies,  168  U.  S.  278,  16  Sup.  Ct.  Rep. 
1051 ;  Turner  v.  Com'rs  of  Wilkes  Co.,  178  U.  S.  461,  19  Sup.  Ct.  Rep.  464;  Cen- 
tral Land  Co.  v.  Laidley,  169  U.  S.  103,  16  Sup.  Ct.  Rep.  80;  Wood  v.  Brady,  160 
tJ.  S.  18, 14  Sup.  Ct.  Rep.  6.  See  also  Ford  v.  Delta  &  Pme  Land  Co.,  164  U.  8.  668, 
17  Sup.  Ct.  Rep.  280.] 
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titled  to  all  the  privileges  and  immunities  of  citizens  in  the 

several  States;^  that  fugitives  from  justice  shall  be  delivered 

1  Const,  of  U.  S.  art  4.  "  What  are  Court  wiU  not  describe  and  define  those 
the  privileges  and  immunities  of  citizens  privileges  and  immunities  in  a  general 
In  the  several  States  ?  We  feel  no  hesi-  classification ;  preferring  to  decide  each 
tation  in  cunflning  these  expressions  to  case  as  it  may  come  up.  Conner  v.  Elliott, 
those  privileges  and  immunities  which  18  How.  501;  Ward  r.  Maryland,  12  Wall. 
are  in  their  nature  fundamental ;  which  418;  McCready  t*.  Virginia,  94  U.  S.  301. 
belong  of  right  to  the  citizens  of  all  free  Tiie  question  in  this  last  case  was  whether 
governments,  and  which  have  at  all  times  the  State  of  Virginia  could  prohibit  ciii- 
been  enjoyed  by  the  citizens  of  the  sev-  zens  of  other  States  from  planting  oysteri 
eral  States  which  compose  this  Union,  in  Ware  River,  a  stream  in  that  State 
from  the  time  of  their  becoming  free,  in-  where  the  tide  ebbs  and  flows,  and  the 
dependent,  and  sovereign.  What  those  right  be  granted  by  the  State  to  its  own 
fundamental  principles  are,  it  would  per-  citizens  exclusively.  Waite^  Ch.  J.,  in 
haps  be  more  tedious  than  difficult  to  answering  the  question  in  the  affirmative, 
enumerate.  They  may,  however,  be  all  said:  "The  right  thus  granted  is  not  a 
comprehended  under  the  following  gen-  privilege  or  immunity  of  general,  but  of 
eral  heads :  Protection  by  the  government,  special  citizenship.  It  does  not  belong 
the  enjoyment  of  life  and  liberty,  with  of  right  to  the  citizens  of  all  free  govern* 
the  right  to  acquire  and  possess  property  ments,  but  only  to  the  citizens  of  Virginia, 
of  every  kind,  and  to  pursue  and  obtain  on  account  of  the  peculiar  circumstances 
happiness  and  safety,  subject  nevertheless  in  which  they  are  placed ;  they,  and  they 
to  such  restraints  as  the  government  may  alone,  owned  the  property  to  be  sold  or 
justly  prescril>e  for  the  general  good  of  used ;  and  they  alone  had  the  power  to 
the  whole.  The  right  of  a  citizen  of  one  dispose  of  it  as  they  saw  fit.  They  owned 
State  to  pass  through  or  to  reside  in  any  it,  not  by  virtue  of  citizenship  merely, 
other  State,  for  purposes  of  trade,  agri-  but  of  citizenship  and  domicile  united; 
culture,  professional  pursuits,  or  other-  that  is  to  say,  by  virtue  of  a  citizenship 
wise;  to  claim  the  benefit  of  the  writ  of  confined  to  that  particular  locality."  See 
kaJjeas  corpus;  to  inatitute  and  maintain  also  Paul  v.  Hazelton,  37  N.  J.  100; 
actions  of  every  kind  in  the  courts  of  the  QCom.  v.  Hilton,  174  Mass.  29,  54  N.  E. 
State ;  to  take,  hold,  and  dispose  of  prop-  302,  45  L.  R.  A.  475.^  For  other  discus- 
erty,  either  real  or  personal ;  and  an  ex-  sions  upon  this  subject,  see  Murray  v, 
emption  from  higher  taxes  or  impositions  McCarty,  2  Munf.  393 ;  Lemmon  t;.  Peo- 
than  are  paid  by  the  citizens  of  the  other  pie,  26  Barb.  270,  and  20  N.  Y.  562; 
State,  —  may  be  mentioned  as  some  of  Campbell  i;.  Morris,  3  Har.  &  M'H.  554 ; 
the  particular  privileges  and  immunities  Amy  v.  Smith,  1  Lit  326;  Crandall  v, 
of  citizens,  which  are  clearly  embraced  State,  10  Conn.  840;  Butler  v.  Farns- 
by  the  general  description  of  privileges  worth,  4  Wash.  C.  C.  101 ;  Common- 
deemed  to  be  fundamental ;  to  which  may  wealth  v.  Towles,  5  Leigh,  748;  Haney 
be  added  the  elective  franchise  as  regu-  u.  Marshall,  9  Md.  194 ;  Slaughter  v.  Com- 
lated  and  established  by  the  laws  or  con-  monwealth,  13  Gratt.  767 ;  State  v.  Med- 
stitution  of  the  State  in  which  it  is  to  bury,  3  R.  I.  188;  People  v.  Imlay,  20 
be  exercised.  These,  and  many  others  Barb.  68;  People  v.  Coleman,  4  Cal.  46; 
which  might  be  mentioned,  are,  strictly  People  v.  Thurber,  13  111.  544;  Phoenix 
speaking,  privileges  and  immunities ;  and  Insurance  Co.  v.  Commonwealth,  5  Bush, 
the  enjoyment  of  them  by  the  citizens  of  68 ;  Ducat  v.  Chicago,  48  III.  172  ;  Fire 
each  State  in  every  other  State  was  Department  v.  Noble,  8  E.  D.  Smith, 
manifestly  calculated  (to  use  the  expres-  441;  Same  v.  Wright,  3  E.  D.  Smith, 
sionsof  the  preamble  of  the  corresponding  453;  Robinson  v.  Oceanic  S.  N.  Co.,  112 
provision  in  the  old  Articles  of  Confed-  N.  Y.  315,  19  N.  R.  625;  Bliss's  Petition, 
eration)  'the  better  to  secure  and  per-  63  N.  H.  185;  State r;.  Lancaster,  i</.  267 ; 
petuate  mutual  friendship  and  intercourse  People  v.  Phippin,  70  Mich.  6.  37  N.  W. 
among  the  people  of  the  different  Stntes  of  Rep.  88 ;  State  v.  Gilman,  38  W.  Va.  146, 
the  Union.'"  Wa»hington,  J. /in  CorQeldu.  10  S.  E.  Rep.  283;  Fire  Dep't  v.  Hel- 
Coryell,  4  Wash.  C.  C.  880.  The  Supreme  fenstein,  16  Wis.  136;  Sears  v.  Commis- 


38                                    CONSTITUTIONAL  LIMITATIONS.  [CH.  IL 

up,^  and  that  full  faith  and  credit  shall  be  given  in  each  State 

sionera  of  Warren  Co.,  36  Ind.  267;  restricted  to  male  inliabitants  of  State. 
Jeflfersonville,  &c.  R.  R.  Co.  v.  Hendricks,  Welsli  v.  State,  126  Ind.  71,  26  N.  E.  888, 
41  Ind.  48 ;  Cincinnati  Health  Associa-  9  L.  R.  A.  664.  DiKcrimination  in  inher- 
tion  V.  Rosenthal,  56  111.  86 ;  State  v,  Fos-  itance  tax  law  between  nephews  and 
dick,  21  La.  Ann.  434 ;  Slaughter  House  nieces  resident  within  the  State  and  those 
Cases,  16  Wall.  86;  Bradwell  v.  State,  16  resident  without  is  void.  Re  Mahoney's 
Wall.  130;  Bartmeyer  v.  Iowa,  18  Wall.  Estate,  133  Cal.  180,  66  Pac.  389.]  The 
129;  United  States  v.  Cniikshank,  02  constitutional  provision  does  not  apply 
U.  S.  642 ;  Kimmish  v.  Bail,  129  U.  S.  to  corporations.  Warren  Maouf.  Co.  v, 
217,  9  Sup.  Ct.  Rep.  277;  [Maxwell  v.  JEtna  Ins.  Co.,  2  Paine,  601;  Paul  w. 
Dow,  176  U.  S.  681,  668-593,  20  Sup.  Ct.  Virginia,  8  Wall.  168 ;  Pembina  Mining 
Rep.  448,  494.  Upon  privileges  of  citi-  Co.  v.  Pennsylvania,  126  U.  S.  181,  8  Sup. 
zens  of  States,  see  note  to  1  L.  R  A.  56;  Ct.  Rep.  737;  Woodward  v.  Com.,  7  S. 
political  rights  of,  note  to  8  L.  R.  A.  337.  W.  Rep.  613  (Ky.) ;  Phenix  Ins.  Co.  t;. 
This  clause  does  not  give  a  citizen  the  Burdett,  112  Ind.  204,  13  N.  E.  706; 
right  to  enjoy  within  his  own  State  the  [Blake  v.  McClung,  176  U.  S.  59,  20  Sup. 
privileges  which  citizens  of  other  States  Ct.  Rep.  807  ;  s.  c.  172  U.  S.  239,  19  Sup. 
enjoy  under  the  laws  of  those  States.  Ct.  Rep.  165;  Orient  Ina.  Co.  v.  Daggs, 
McKane  v.  Durston,  153  U.  S.  084,  14  172  U.  S.  667,  19  Sup.  Ct.  Rep.  281.] 
Sup.  Ct.  Rep.  918.  Nor  to  carry  with  A  discrimination  between  local  freight  on 
liim,  when  he  goes  into  other  States,  the  railroads  and  that  which  is  extra-territo- 
privileges  which  he  enjoys  in  his  home  rial  is  not  personal,  and  therefore  not  for^ 
State.  Detroit  v.  Osborne,  186  U.  S.  492,  bidden  by  this  clause  of  the  Constitution. 
10  Sup.  Ct.  Rep.  1012.  Exemptions  from  Shipper  v.  Pennsylvania  R.  R.  Co.,  47 
taxation  must  be  granted  to  non-residents  Penn.  St.  338.  This  clause  does  not  for- 
upon  same  terras  as  to  residents.  Sprague  bid  requiring  security  for  costs  from  non- 
v.  Fletcher,  69  Vt.  69,  37  Atl.  239,  37  resident  plaintiffs.  Cummings  r.  Wingo, 
L.  R.  A.  840.  Citizen  of  sister  State  30  S.  C.  611,  10  S.  E.  Rep.  107.  See.  for 
may  sue  defendant  resident  of  his  home  taxes  which  are  forbidden  by  it,  past,  688, 
State  in  any  State  where  he  can  get  ser-  note.  QA  State  cannot  give  priority  to 
vice  upon  him,  even  though  cause  of  creditors  residing  within  its  boundaries 
action  arose  in  home  State,  provided  it  over  tho^e  of  the  same  class  residing 
be  transitory.  Eingartner  ?\  Illinois  Steel  witiiout.  Blake  v.  McClung,  176  U.  S. 
Company,  94  Wis.  70,  68  N.  W.  GQi,  34  59,  20  Sup.  Ct.  Rep.  307 ;  8.  c.  172  U.  S. 
L.  R.  A.  603:  Cofrode  v.  Gartner,  79  230, 19  Sup.  Ct.  Rep.  165;  Sully  w.  Ame^ 
Mich.  832, 44  N.  W.  628,  7  L.  R.  A.  511.  ican  Nat'l  Bk.,  178  U.  S.  289,  20  Sup.  Ct 
Insurance  laws  cannot  place  greater  re-  Rep.  935.  A  conveyance,  which  the 
strictions  upon  citizens  of  other  States  courts  of  the  State  wherein  it  was  made, 
than  upon  those  of  home  State.  State  hold  void  as  against  the  citizens  of  that 
V.  Board  of  Ins.  ComVs,  37  Fla.  664,  20  State,  the  Federal  courts  will  hold  void 
So.  772,  83  L.  R.  A.  288.  Agents  of  non-  as  against  the  citizens  of  otlier  States, 
resident  insurers  may  be  required  to  se-  Smith  M.  P.  Co.  v  McGroarty,  136  U.  S. 
cure  a  certificate  of  authority  from  the  287,  10  Sup.  Ct.  Rep.  1017.  The  mere 
insurance  commissioner  before  insuring  fact  that  a  partnership  was  organized 
property  within  the  State.  People  v.  under  the  laws  of  another  State  is  not 
Gay,  107  Mich.  422,  65  N.  W.  292,  30  sufficient  to  justify  the  imposition  of 
L.  R.  A.  464.  Citizens  of  other  States  conditions  upon  its  doing  business  within 
cannot  be  denied  right  to  become  trustees  the  State  not  required  of  local  partner- 
by  appointment  through  deeds,  mort-  ships.  State  v.  Cadigan,  73  Vt  246^  60 
gages,  &c.  Roby  r.  Smith,  131  Ind.  342,  Atl.  1079,  67  L.  R.  A.  666,  87  Am.  St. 
30  N.  E,  1093,  15  L.  R.  A.  792.  Dower  714.  For  an  instructive  discussion  of  the 
interests  may  be  restricted  to  widows  of  doctrine  of  the  "  Privileges  and  Immuni- 
residents.  Bufflngton  v.  Grosvenor,  46  ties  of  Citizens  in  the  Several  States,"  see 
Kan.  730,  27  Pac.  137,  13  L.  R.  A.  282 ;  article  by  Wm.  J.  Meyers  in  1  Mich. 
Bonuett  v.  Harms,  61  Wis.  261,  8  N.  W.  Law  Rev.  286,  364.] 
222.    Privilege  of  selling  liquors  may  be  ^  Extradition  <u  between  the  State*,  -* 
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to  the  public  acts,  (a)  records,  and  judicial  proceedings  of  every 

Tlie  return  by  one  State  of  f  ugiiiyes  from  ter  of  Voorheei,  32  N.  J.  141 ;  Morton  v. 
justice  which  have  fled  to  it  from  another  Skinner,  48  Ind.  123 ;  Matter  of  Hughes, 
State  is  only  made  a  matter  of  riglitful  Phill.  (N.  C.)  57;  Kentucky  t;.  Dennison* 
demand  by  the  provisions  of  the  Federal  24  How.  66;  Ex  parte  Regg^l,  114  U.  S. 
Constitution.  In  the  absence  uf  such  642,  6  Sup.  Ct.  Rep.  748 ;  In  re  Hooper, 
provisions,  it  might  be  provided  for  by  62  Wis.  699,  68  N.  W.  741.  The  offence 
State  law ;  but  the  (^onstituiiou  makes  mu&t  have  been  actually  committed 
that  obligatory  which  otherwise  would  within  the  State  making  the  demand, 
rest  in  the  imperfect  and  uncertain  re-  and  the  accused  must  have  fled  there- 
quirements  of  interstate  comity.  The  from.  Ex  parte  Smith,  3  McLean,  121 ; 
subject  has  received  much  attention  from  Jones  v.  Leonard,  60  Iowa,  106,  32  Am. 
tiie  cuuru  when  having  occasion  to  con-  Rep.  116;  Hartman  v.  Aveline,  63  Ind. 
sider  the  nature  and  extent  of  the  consti-  344  ;  Wilcox  v.  Nolze,  34  Ohio  St.  620. 
tuiional  obligation.  It  has  also  been  the  To  be  a  fugitive  it  is  not  necessary  that 
subject  of  many  executive  papers  ;  and  one  should  have  left  the  State  after  in- 
several  controversies  between  the  execu-  dictment  found,  or  to  avoid  prosecution  ; 
tives  of  New  York  and  those  of  more  but  simply  that,  having  committed  a  crime 
southern  States,  are  referred  to  in  the  re-  within  it,  he  is  when  sought  found  in 
cent  Life  of  William  H.  Seward,  by  his  another  State.  Roberts  v.  Reilly,  116 
son.  [^Upon  extradition  between  States,  U.  S.  80,  6  Sup.  Ct.  Rep.  2'Jl ;  State  v, 
see  note  to  86  L.  ed.  U.  S.  934  ;  upon  ex-  Richter,  87  Minn.  436,  36  N.  W.  9.  QA 
tradition  interstate  and  international,  see  person  standing  in  one  State  and  shoot- 
note  to  41  L.  ed.  U.  S.  1064.  See  also  ing  across  the  boundary  line  and  mjuring 
Whitten  v.  Tomlinson,  160  U.  S.  231,  16  one  in  another  State  is  not  a  fugitive 
Sup.  Ct  Rep.  297,  and  note  to  40  L.  ed.  from  justice  in  the  first  State.  State  v. 
U.  S.  406.  The  sufficiency  of  the  pro-  Hall,  116  N.  C.  811,  20  S.  £.  729,  44  Am. 
ceedings  upon  which  a  governor  bases  St  601.^  The  accused  may  be  arrested 
his  issue  of  a  warrant  for  the  arrest  of  to  await  demand.  State  v,  Buzine,  4 
an  alleged  fugitive  may  be  inquired  into  Harr.  672 ;  Ex  parte  Cubreth,  49  Cal. 
on  habeas  corpus.  Ex  parte  Tod,  \2  S.D.  436;  Ex  parte  Rosen blat,  61  Cal.  286. 
886,  81  N.  W.  637,  47  L.  R.  A.  666.  A  See  Tullis  t;.  Fleming.  69  Ind.  16.  But 
governor  may  revoke  his  warrant  at  any  one  cannot  lawfully  be  arrested  on  a 
time  before  the  alleged  fugitive  has  been  telegram  from  officers  in  another  State 
removed  from  the  State.  State  v.  Toole,  and  without  warrant.  Malcolmson  r. 
69  Minn.  104, 72  N.  W.  63, 38  L.  R.  A.  224.  Scott,  66  Mich.  469,  23  N.  W.  166.  Nor 
An  escaped  prisoner  is  a  fugitive.  Drink-  can  he  be  surrendered  before  formal 
all  V.  Spiegel,  68  Conn.  441, 36  Atl.  830,  36  demand  is  made,  and  parties  who  seize 
L.  R.  A.  486.^  The  following  are  among  and  deliver  him  up  without  demand  will 
the  judicial  decisions :  The  offence  for  be  liable  for  doing  to.  Botts  v.  Williams, 
which  extradition  may  be  ordered  need  17  B.  Monr.  677.  Still  if  he  is  returned 
not  hare  been  an  offence  either  at  the  without  proper  papers  to  tlie  State  from 
common  law  or  at  the  time  the  Constitu-  whence  he  fled,  this  will  be  no  sufficient 
tion  was  adopted ;  it  is  sufficient  that  it  ground  for  hid  discharge  from  custody, 
was  so  at  the  time  the  act  was  committed,  Dow's  Case,  18  Penn.  St  37.  Even 
and  when  demand  is  made.  Matter  of  forceable  and  unlawful  abduction  of  a 
Clark,  0  Wend.  212 ;  People  v.  Donohue,  eitizen  gives  a  State  no  right  to  demand 
84  N.  T.  438;  Johnston  v.  Riley,  13  6a.  his  release.  Mahon  v.  Justice,  127  U.  8. 
97 ;  Matter  of  Fetter,  23  N.  J.  311 ;  Matr  700, 8  Sup.  Ct  Rep.  1204 ;  ^Cook  v.  Hart, 

(a)  [|A  mistake  in  understanding  the  true  meaning  of  the  statute  of  a  sister  State 
as  interpreted  by  the  courts  thereof,  Is  not  a  ref uttal  to  give  full  faith  and  credit  to  such 
statute,  and  does  not  give  jurisdiction  to  the  Supreme  Court  of  the  United  States  on 
writ  of  error.    Banholzer  v.  N.  Y.  Life  Ins.  Co ,  178  U.  S.  402,  20  Sup.  Ct  Rep.  972 ; 

Glenn  t*.  Garth,  147  U.  S.  360,  13  Sup.  Ct.  Rep.  350.    And  such  statute  is  a  matter  of 

fact  and  must  be  proved  as  such.    Lloyd  t;.  Matthews,  166  U.  S.  222,  16  Sup.  Ct. 
Hep.  70.3 
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other  State.  ^  (a)    Many  cases  have  been  decided  under  these 

146  U.  S.  188, 13  Sup.  Ct.  Rep.  40.]]  The  if  they  show  no  sufficient  legal  cause,  to 
question  whether  after  such  abduction  in  order  the  prisoner's  discharge.  Ex  parte 
another  country  a  State  court  will  try  a  Smith,  8  McLean.  121;  Matter  of  Clark, 
person,  is  not  a  federal  question.  Ker  v.  9  Wend.  212 ;  Matter  of  Manchester, 
Illinois,  119  U.  S.  436,  7  Sup.  Ct.  Rep.  6  Cal.  2'61 ;  Matter  of  Heyward,  1  Sandf . 
225.  The  charge  must  be  made  before  a  1Q\\  Ex  parte  White,  49  Cal.  434  ;  State 
magistrate  of  tiie  State  where  the  offence  v  Hiifford,  28  Iowa, 891 ;  Peoples.  Brady, 
was  committed.  Smith  v.  State,  21  Neb.  56  N.  T.  182;  Kingsbury's  Case,  106 
662,  82  N.  W.  694.  The  demand  is  to  Mass.  223 ;  Ex  parte  McKean,  3  Hughes, 
be  made  by  the  executive  of  the  State,  by  23 ;  Jones  v.  Leonard,  60  Iowa,  106,  32 
which  is  meant  the  governor:  Common-  Am.  Rep.  116;  Ex  parte  Powell,  20  Fla. 
wealth  t;.  Uall,  9  Gray,  262;  and  it  is  the  806;  State  v.  Richardson,  34  Minn.  115, 
duty  of  the  executive  of  the  Sute  to  24  N.  W.  854 ;  In  re  Muhr,  73  Ala.  503. 
which  the  offender  has  fled  to  comply :  As  to  the  showing  required,  see  State  v. 
Johnston  v.  Riley,  13  Ga.  97  ;  Ex  parte  Swope,  72  Mo.  399;  Ex  parte  Sheldon,  34 
Swearingen,  18  S.  C.  74 ;  People  v.  Pink-  Ohio  St.  819 ;  Ham  v.  State,  4  Tex.  App. 
ertoD,  77  N.  Y.  245 ;  Work  v.  Corrington,  645.  QA  novel  question  was  raised  in 
34  Ohio  St.  64,  32  Am.  Rep.  345;  but  In  re  Maney,  20  Wash.  509,  55  Pac.  930, 
if  he  refuses  to  do  so,  the  courts  have  72  Am.  St.  130.  A  sheriff  while  conduct- 
no  power  to  compel  him  :  Kentucky  v.  ing  a  prisoner  from  one  part  of  Idaho  to 
Dennison,  24  How.  66;  Matter  of  Man-  another  part  of  the  same  State,  passed 
Chester,  5  Cal.  237.  It  is  his  duty  to  de*  through  a  portion  of  the  State  of  Wash- 
termine  in  some  legal  way  whether  the  ington.  His  prisoner  in  this  latter  State 
person  is  a  fugitive  from  justice;  the  invoked  the  aid  of  the  writ  of  Aa^ea^r  cor- 
mere  requisition  is  not  enough;  but  his  pus  on  the  theory  that  he  was  unlaw- 
determination  is  prima  facie  sufficient,  fully  detained.  Writ  denied.]]  If  one  is 
Ex  parte  Reggel,  114  U.  S.  642,  5  Sup.  brought  under  extradition  proceedings 
Ct.  Rep.  1148;  Roberts  v.  Reiily,  116  into  the  State  where  the  crime  was  com- 
U.  S.  80,  6  Sup.  Ct  Rep.  291.  See  In  re  mitted,  he  will  not  be  discharged  by  it 
Jackson,  2  Flipp,  188.  There  must  be  a  for  defects  in  proceedings,  except  on  ap- 
showing  of  sufficient  cause  for  the  arrest  plication  of  officers  of  the  State  from 
before  the  requisition  can  issue;  but  after  which  he  has  been  taken.  Ex  parte 
it  is  issued  and  complied  with,  it  is  com-  Barker,  87  Ala.  4,  6  So.  7.  The  Federal 
petent  for  the  courts  of  either  State  on  courts  have  no  power  to  compel  the  State 
lidbeas  corpus  to  look  into  the  papers,  and  authorities  to  fulfil  their  duties  under 


1  Const,  of  U.  S.  art.  4.  This  covers  Wagner,  41  Minn.  108, 42  N.  W.  Rep.  926. 
territorial    judgments.      Suesenbach    v.    This  clause  of  the  Constitution  has  been 

(a)  ^Upon  conclusiveness  and  effect  of  judgments  as  between  Federal  and  State 
courts,  see  notes  to  21  C.  C.  A.  478  and  5  L.  R.  A.  508.  A  Federal  court  has  jurisdic- 
tion of  a  suit  to  set  aside  a  judgment  of  a  State  court  relating  to  title  to  land  in  that  , 
State,  when  such  judgment  was  obtained  by  fraud  or  without  jurisdiction.  Howard 
V.  De  Cordova,  177  U.  S.  609,  20  Sup.  Ct.  Rep.  517 ;  Cooper  y.  Newell,  173  U.  S.  555^ 
19  Sup.  Ct.  Rep.  606.  See  also  Bryar  v.  Campbell,  177  U.  S.  649,  20  Sup.  Ct.  Rep. 
794.  In  a  suit  to  quiet  title  to  land  outside  the  State,  service  of  process  outside  the 
State  upon  a  non-resident  of  the  State  gives  no  jurisdiction  of  him.  Dull  v.  Black- 
man,  169  U.  S.  243,  18  Sup  Ct.  Rep.  333. 

Upon  the  question  of  fraud  as  a  defence  to  a  judgment  of  another  State,  see  note 
to  18  L.  ed.  U.  S.  475.  An  order  of  a  court  of  a  sister  State  is  subject  to  the  statute 
of  limitations  of  the  State  in  which  it  is  sought  to  be  enforced.  Great  W.  Tel.  Co. 
r.  Purdy,  162  U.  S.  329,  16  Sup.  Ct.  Rep.  810,  aff.  83  Iowa,  430,  50  N.  W.  45.  A 
Federal  court  may  inquire  into  the  jurisdiction  of  a  State  court  of  another  State  to 
render  a  decree  sued  upon  in  the  Federal  court.  Hekking  v.  Pfaff,  01  Fed.  60,  43 
L.  R.  A.  618.J 
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several  provisions,  the  most  important  of  which  are  collected 
in  the  marginal  notes. 

this  clause  of  the  Constitution.  Ken-  tion  to  foreign  countries  or  to  countries 
tucky  V.  DennisoD,  24  How.  66.  Tlie  occupied  by  the  United  States  was  before 
executive  may  revoke  his  warrant,  if  sat-  the  court  and  the  act  sustained  as  appli- 
isfied  it  ought  not  to  have  issued.  Work  cable  to  Cuba  before  that  island  was 
V.  Corrington,  34  Ohio  St.  64,  32  Am.  turned  over  to  the  home  government 
Rep.  345.  f  When  once  within  the  cus-  after  the  Spanish  war.^  In  the  absence 
tody  of  the  demanding  Stute,  he  may  be  of  a  treaty  there  is  no  obligation  to  de- 
tried  for  any  crime  tliere  charged  against  liver  a  fugitive :  U.  S.  v.  liausclier,  119 
liim.  Lascelles  v,  Georgia,  148  U.  S.  537,  U.  S.  407,  7  Sup.  Ct.  Rep.  234 ;  but  by 
13  Sup.  Ct.  Rep.  687 ;  State  v.  McNaspy,  virtue  of  such  a  treaty  an  American 
58  Kan.  691, 817,  88  L.  R.  A.  766,  50  Pac.  criminal  resident  in  a  foreign  country 
895;  Re  Little,  —  Mich.  — ,  89  N.  W.  38,  geU  no  right  of  asylum  there  so  that  he 
57  L.  R.  A.  295.  (Feb.  1902.)  And  may  may  not  be  removed  therefrom  by  a 
be  sued  in  ciyil  suit.  Reid  v.  Ham,  54  State  except  under  the  provisions  of  the 
Minn.  305,  56  N.  W.  35,  21  L.  R.  A.  treaty.  Ker  v.  Illinois,  119  U.  S.  436,  7 
282.  40  Am.  St.  833.  Actual  presence  Sup.  Ct.  Rep.  225.  Foreign  governments 
in  demanding  State  is  necessary  to  con-  must  make  the  application,  not  individ- 
stitute  fligtit.  Constructive  presence,  as  uals.  In  re  Ferrelle,  28  Fed.  Rep.  878. 
by  firing  bullet  into  it  from  another  State,  That  where  a  person  is  extradicted  from 
is  insufficient.  State  i;.  Hall,  115  N.  C.  another  country  or  another  State  on  one 
811,  20  S.  E.  720,  28  L.  R.  A.  289,  and  charge,  he  should  be  discharged  if  not 
note,  44  Am.  St  501.  For  other  cases  held  upon  that,  see  Commonwealth  v, 
on  interstate  extradition,  see  Re  Sultan,  Hawes,  13  Bush,  697 ;  In  re  Cannon,  47 
115  N.  C.  57,  20  S.  E.  875,  28  L.  R.  A.  Mich.  481,  11  N.  W.  280;  State  ».  Van- 
294.  44  Am.  St.  433;  Ex  parte  Hart,  68  derpool,  39  Ohio  St.  272;  Blandford  v. 
Fed.  Rep.  249,  28  L.  R.  A.  801,  and  State,  10  Tex.  App.  627;  State  v.  Hall, 
Dote.^  40  Kan.  338,  19  Pac.  918;  U.  S.  v. 
Extradition  to  foreign  countries  is  purely  Rauscher,  119  U.  S.  407,  7  Sup.  Ct.  Rep. 
a  national  power,  to  be  exercised  under  234.  Contra,  State  v.  Stewart,  60  Wis.  587, 
treaties.  Holmes  r.  Jennison.  14  Pet.  540 ;  19  N.  W.  429.  See  also.  Hackney  v.  Welsh, 
Ex  parte  Holmes,  12  Vt.  631 ;  People  ».  107  Ind.  253, 8  N.  E.  141 ;  In  re  Miller,  23 
Curtis,  60  N.  Y.  321.  [[Upon  interstate  Fed.  Rep.  32 ;  Ex  parte  Brown,  28  Fed. 
and  international  extradition,  see  note  to  Rep.  653.  [But  when  he  is  surrendered 
41  L.  ed.  U.  S.  1046.  See  also  Whitten  as  a  matter  of  comity  and  not  under 
V.  Tomlinson,  160  U.  S.  231,  16  Sup.  Ct.  treaty  stipulations,  and  the  indictment  is 
Rep.  297.  and  note  to  40  L.  ed.  U.  S.  406.  set  aside  as  being  defective,  he  is  liable 
In  Neeley  v.  Henkle,  180  U.  S.  109,  126,  to  arrest  upon  a  subsequent  complaint 
21  Sup.  Ct.  liep.  308,  the  question  of  the  for  same  offence.  Re  Foss,  102  Cal.  347, 
Talidity  of  an  act  providing  for  extradi-  36  Pac.  669,  25  L.  R.  A.  598,  and  note.^ 


the  subject  of  a  good  deal  of  discussion  in  record,  it  will  be  treated  as  void  in  any 

the  courts.     [See  notes  to  8  L.  ed.  U.  S.  other  State,  notwithstanding  this  const!- 

411,  12  L.  R.  A.  574,  7  L.  R.  A.  578,  4  tutional  provision.  Kibbe  r.  Kibbe,  Kirby, 

L.  R.  A.  131,  1  L.  R.  A.  79.     See  also  119;    Aldrich  i;.  Kinney,  4   Conn.  880; 

Reynolds  v.  Stockton,  140  U.  S.  254,  11  Middlebrooks  v.  Ins.  Co.,   14  Conn.  301 ; 

Sup.  Ct.  Rep.  773;  Cole  u.  Cunningham,  Wood  v.  Watkinson,  17  Conn.  500;  Bart- 

133  U.  S.  107,  10  Sup.  Ct.  Rep.  269,  aff.  lett  v.  Knight,   1    Mass.  401 ;    Bissell  v. 

142  Mass.  47,  6  N.  E.  782.    See  note  on  Briggs,  9  Mass.  462 ;   Hall  v.   Williams, 

t)iiscase,4  Har.  L.  Rev.  93.]     It  is  well  6   Pick.   282;    Woodworth   v.  Tremere, 

settled  that  if  the  record  of  a  judgment  6  Pick.  354;    Gleason  v.   Dodd,  4  Met. 

shows  that  it  was  rendered  without  ser-  833;  Commonwealth  v.  Blood,  97  Mass. 

vice  of   process  or   appearance  of    the  538;  Edson  v.  Edson,  108  Mass.  590:  11 

defendant,  or  if  that  fact  can  be  shown  Am.  Rep.  393;  Kilburn  v.  Woodworth, 

wiUioat  contradicting  the  recitals  of  the  5  Johns.  37 ;  Robinson  v.  Ward's  Execur 
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The  last  provisions  that  we  shall  here  notice  are*  that  the 

tors,  8  Johns.  86;   Fenton  v.  Garlick,  8  v.  Sarmiento,  1  Pet  C.  C.  74;  Lincoln  v. 
Johns.  194 ;  Pawling  v.  Bird's  Executors,  Tower,  2  McLean,  473 ;   Westervelt  v. 
13  Johns.   192;   Uolbrook   v.  Murray,  6  Lewis,  2  McLean,  611;  Roberts  v.  Cald- 
Wend.  161;  Bradshawt;.  Heath,  13  Wend,  well,  5  Dana,  612;  Hensley   v.  Force,  7 
407 ;  Noyes  v.  Butler,  b  Barb.  613 ;  Hoflf-  Eng.  766 ;  Pearce  v.  Olney.  20  Conn.  644 ; 
man  v,  Hoffman,  46  N.  Y.  80 ;  7  Am.  Rep.  Hoxie  o.  Wright,  2  Vt.  263 ;  Newcomb  v. 
299;   Thurber  v.  Blackbourne.  1   N.   U.  Peck,  17  Vt.  302;  Willcox  v.  Kassick,  2 
242;  Whittier  v.  Wendell.  7  N.  H.  267;  Mich.  165;  Bimeler  v.  Dawson,  6  111.  636 ; 
llangely  W.Webster,  UN.  H.  299;  Adams  Welcli   v.  Sykes,  8  111.  197;   Wetherell 
V,  Adams,  61  N.  U.  388;  12  Am.  Rep.  v.   Stillman,  66  Pa.   St.   106;   Lance  v. 
184 ;  Wilson  v.  Jackson,  10  Mo.  334.     See  Dugan,  13  Atl.  Rep.  942  (Pa.) ;  Lockhart 
McLaurine  v.  Monroe,  80  Mo.  462  ;  Bime-  -  v.  Locke,  42  Ark.  17 ;  Caughran  v.  Cil- 
ler V.  Dawson,  6  111.  636;    Warren   v.  man,  72  Iowa,  670,  34  N.  W.  423.    Other 
McCarthy,  26  111.  95 ;  Curtiss  v.  Gibbs,  cases  admit  such  evidence.     Starbuck  v, 
1  Pa.  406;  Rogers  P.Coleman,  Hard.  416;  Murray,  6    Wend.    148,    21    Am.    Dec. 
Armstrong  r.  Harshaw,  1  Dev.  187;  Nor-  172;  Holbrook  v.  Murray,  6  Wend   161 ; 
wood  V.  Cobb,  24  Texas.  661;  Rape  v.  Shumway  p.  Stillman,  6  Wend.  447 ;  Bor- 
Heaton,  9  Wis.  828;  McCauley  u.  Har-  den  v.  Fitch,   16  Johns.  121;   Bartlet  v. 
groves,  48  Ga.  60;   16  Am.  Rep.  660;  Knight,   1  Mass.  401,  2  Am.  Dec.   86; 
People  V.  Dawell,  26  Mich.  247.  12  Am.  Hall  i-.  Williams,  6  Pick.  2.32 ;  Aldrich 
Rep.  260;   Hood  v.  State,  66  Ind.  263;  v.    Kinney,  4   Conn.   880;    Bradshaw   v, 
Lincoln  v.  Tower,  2  McLean,  473;  West-  Heath,  13  Wend.  407;  Hoffman  v.  Hoflf- 
ervelt  t;.  Lewis,  2  McLean,  611;  Railroad  man,  46  N.  Y.  80;  Gleason  v.   Dodd,  4 
C6.  V.  Trimble,  10  Wall.  367  ;  Board  of  Met.  883  ;  Kane  v  Cook,  8  Cal.  449 ;  Nor- 
Public  Works  v.  Columbia  College,  17  wood  v.  Cobb,  24  Texas,  661  ;  Russell  v. 
Wall.  621 ;  St.  Clair  v.  Cox,  106  U.  S.  360,  Perry,  14  N.  H.  162;  Rape  v.  Heaton,  9 
1  Sup.  Ct.  Rep.  360;  Van  Fossen  v.  State,  Wis.  328 ;  Carleton  v.  Bickford,  13  Gray, 
87  Ohio  St,  317;  Cross  w.  Armstrong,  44  691;   McKay  v.   Gordon,  34  N.  J.   286; 
Ohio  St.  618.     See  Drake  i^.  Granger,  22  Thompson  v.   Whitman,   18  Wall.  467 ; 
Fla.  848 ;  ^Reynolds  v.  Stockton,  140  U.  S.  Stewart  v,  Stewart,  27  W.  Va.  167 ;  Chunn 
254,  11  Sup.  Ct.  Rep.  773;  Guaranty  Tr.  v.  Gray,  61   Texas,   112.    In  People  v, 
&  S.  Dep.  Co.  V.  Green  Cove  Spr.  &  M.  Dawell,  25  Mich.  247,  on  an  indictment 
R.  Co.,  139  U.  S.  137.  11  Sup.  Ct.  Rep.  for  bigamy,  in  which  the  defendant  re- 
92 ;  Grover  &  B.  S.  M.  Co.  v.  Radcliffe,  lied  on  a  foreign  divorce  from  his  first 
137  U.  S.  287,  11  Sup.  Ct.  Rep.  92;  Sim-  wife,  it  was  held  competent  to  show,  in 
raons  V.  Saul,  138  U.  S.  439,  11  Sup.  Ct.  opposition  to  the  recitals  of  the  record, 
Rep.  869 ;    Wabash  R.  Co.  v.  Tourville,  that  the  parties  never  resided  in  the  for- 
179  U.  S.  822,  21  Sup.  Ct  Rep.  118,  afif.  eign  State,  and  that  the  proceedings  were 
148  Mo.  614,  60  S.   W.  800;  Ward  v.  a  fraud.    To  the  same  effect  are  Hood 
Boyce,  162  N.  Y.  191,  46  N.  E.  180,  86  v.  State,  66  Ind.  263,  26  Am.  Rep.  23; 
L.  R.  A.  649 ;  Crumlish's  Adm'r  v.  Central  Penny  wit  v.  Foote,  27  Ohio  St.  600 ;  Peo- 
Imp.  Co.,  38  W.  Va.  .S90,  18  S.  E.  466,  23  pie  v.  Baker.  76  N.  Y.  78,  32  Am.  Rep. 
L.  R.  A.  120.    A  judgment  against  a  non-  274;   O'Dea  v.  O'Dea,  101  N.  Y.  28,  4 
resident  entered  on  a  note  under  a  power  N.  E.  110;  Reed  v.  Reed,  62  Mich.  117, 
in  the  note,  to  confess  judgment  if  valid  17  N.  W.  720;  Smith  v.  Smith,  19  Neb. 
in  the  State  where  rendered  is  entitled  to  706,  28  N.  W.  296.     f "  Judgments  recov- 
full   faith    and  credit  in    other    States,  ered   in  one  State  in  the  Union,  when 
Crim  V.  Crim,  162  Mo.  644,  68  S.  W.  489,  proved  in  the  courts  of  another,  .  .  .  (are 
64  L.  R.  A.  602.J     But  whether  it  would  not)  re-examinable  upon  the  merits,  nor 
be  competent  to  show,  in   opposition  to  impeachable  for  fraud  in  obtaining  them, 
the  recitals  of  the  record,  that  a  judgment  if  rendered  by  a  court  having  jurisdiction 
of  another  State  was  rendered  without  of  the  cause  and  of  the  parties.'*    Per 
jurisdiction  having  been  obtained  of  the  Mr.  Justice  Grai/  in  Hanle.v  v.  Donoghue, 
person  of  the  defendant,  tiie  authorities  116  U.  S.  1,6  Sup.  Ct.  Rep.  242;  Buck- 
are   not  agreed.     Many   cases  hold  not  ner  u.  Finley,  2  Pet.  692;    M'Klmoyle  v. 
Field  V.  Gibbs,  1  Pet.  C.  C.  166;  Green  Cohen,  13  Pet.  812;  D'Arcy  v.  Ketchom. 
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United  States  shall  guarantee  to  every  State  a  republican  form 

11  How.  165;  GhriBtmas  v.  Russell,  6  ered  in  its  own  courts,  the  Federal  court 
Wall.  290;  and  Thompson  v.  Whitman,  looked  back  of  the  judgment  to  the  orig- 
18  Wall.  457.  See  also  Maxwell  v,  inal  demand,  and  refused  to  enforce  the 
Stewart,  22  Wall.  77 ;  Broderick's  Will,  judgment.  Wisconsin  u.  Pelican  Ins.  Co., 
21  Wall.  503;  Ellis  v.  Davis,  109  U.  S.  127  U.  S.  266, 8  Sup.  Ct.  Rep.  1370.  [jBut 
485,  3  Sup.  Ct.  Kep.  827  ;  and  Simmons  in  order  that  the  law  may  be  penal  it 
p.  S:«ul,  138  U.  S.  489,  11  Sup.  Ct.  Rep.  mast  inflict  the  penalty  as  punishment 
869.]  And  see  further,  as  to  divorce  for  some  offence  against  the  State.  It 
cases,  post,  p.  578  et  teq.  Mr.  Freeman  is  not  within  the  rule  if  the  penalty  is 
discusses  this  general  subject  in  his  treat-  mere  liquidated  damages  for  a  private 
ise  on  Judgments,  c.  26.  The  same  de-  wrong,  still  less  if  it  is  damages  ascer- 
fences  may  be  made  to  a  judgment,  when  tained  from  the  contract  relations  be- 
sued  in  another  State,  which  could  have  .tween  the  parties.  Huntington  v.  Attrill, 
been  made  to  it  in  the  State  where  ren-  146  U.  S.  657,  13  Sup.  Ct.  Rep.  224,  rev. 
dered :  Hampton  v.  McConnel,  3  Wheat.  70  Md.  191, 16  Atl.  651,  2  L.  R.  A.  779, 
234;  Mills  v.  Duryea,  7  Cranch,  481;  14  Am.  St  344.  See  also  upon  "  f uU 
Steele  v.  Smith,  7  W.  &  S.  447 ;  Bank  of  faith  and  credit,"  note  to  this  case  in 
the  State  t;.  Dalton,  9  How.  522;  Scott  t^.  36  L.  ed.  U.  S.  1123. 
Coleman,  5  Litt.  849,  15  Am.  Dec.  71 ;  Where  a  discontinuance  of  the  suit  is 
but  no  others  :  Green  v.  Van  Buskirk,  entered  by  consent  of  the  parties,  the  en- 
7  WalL  139 ;  Christmas  v.  Russell,  5  try  reciting  that  it  is  upon  a  settlement 
Wall.  290;  Cheever  v.  Wilson,  9  Wall,  of  the  suit,  it  may  be  shown  in  an  action 
108 ;  Wemwag  v.  Pawling,  5  Gill  &  J.  in  another  State  upon  the  original  cause 
500,  25  Am.  Dec.  317;  Fletcher  v.  that  the  settlement  was  by  an  executory 
Ferrei,  9  Dana,  372,  35  Am.  Dec.  148 ;  agreement  which  has  not  been  fulfilled. 
People  V.  Dawell,  25  Mich.  247,  12  Am.  Jacobs  v.  Marks,  182  U.  S.  583,  21  Sup. 
Rep.  260 ;  Do«lge  v.  Coffin,  15  Kan.  277 ;  Ct.  Rep.  865,  aff.  183  III.  533,  56  N.  E. 
[Hancock  National  Bank  v,  Farnuni,  154.  Execution  cannot  issue  in  one 
176  U.  S.  640,  20  Sup.  Ct.  Rep.  506,  State  upon  a  judgment  rendered  in  an- 
rev.  20  R.  I.  466,  40  Atl.  341 ;  Thomp-  other.  The  foreign  judgment  must  first 
son  17.  Taylor,  65  N.  J.  L.  107,  46  Atl.  be  reduced  to  a  domestic  judgment. 
667,  54  L.  R.  A.  585.  Courts  of  one  Bennett  r.  Bennett,  —  N.  J.  App.  — ,  49 
State  will  not  enforce  the  judgments  of  Atl.  501  (June  25,  1901). 
a  sister  State,  so  a  bill  will  not  lie  to  en-  The  situs  of  a  debt  is  with  the  debtor, 
force  specific  performance  of  a  decTee  for  so  far  at  least  as  attachment  and  gar- 
alimony  rendered  in  a  court  of  a  sister  nishment  are  concerned,  and  a  judgment 
State.  Bullock  v.  Bullock,  51  N.  J.  £q.  against  a  garnishee  is  not  invalidated  by 
444,  27  Atl.  435,  52  N.  J.  Eq.  561,  30  Atl.  the  fact  that  his  creditor,  the  principal 
676,  46  Am.  St.  528.3  A  foreign  decree  defendant,  resides  outside  the  State  and 
not  appropriate  to  any  part  of  tiie  issue  has  been  served  only  constructively  by 
raised  by  the  record  is  not  conclusive  col-  publication.  If  otherwise  sufficient,  the 
laterally.  Reynolds  v.  Stockton,  43  N.  J.  judgment  must  be  given  '*  full  faith  and 
Eq.  211.  credit "  in  every  SUte.    Chicago,  R.  L  & 

This  provision  of  the  Constitution  of  P.  R.  Co.  v.  Sturm,  174  U.  S.  710, 19  Sup. 

tlie  United  States  does  not  require  that  Ct  Rep.  797,  followed  in  King  v.  Cross, 

disabilities  imposed  upon  a  person  con-  175   U.   S.  396,  20   Sup.   Cl  Rep.   139, 

victed  of  crime  in  one  State  should  follow  afif.  19  R.  I.  220,  88  Atl.  147.    The  judg- 

him  and  be  enforced  in  other  States.  Sims  ment  of  the  court  of  one  State  that  a 

V.  Sims,  75  N.  Y.  466,  approving  Common-  certain  will  works  an  equitable  conver- 

wealth  V.  Green,  17  Mass.  515,  and  disap-  sion  into  personalty  of  realty  situated  in 

proving  Chase  v.  Blodgett,  10  N.  H.  22,  another  State  is   not  binding  upon  the 

and  Sute  v.  Chandler,  3  Hawks,  393.  courts  of  that  other  State.      Clarke  v. 

The  courts  of  the  United  States  cannot  Clarke,  178  U.  S.  186,  20  Sup.  Ct.  Rep. 

enforce  the  penal  laws  of  a  State,  and  873,  afif.  70  Conn.  195,  483,  89  Atl.  155, 

where  an  action  was  brought  in  such  40    Atl.   HI.     Upon  effect  of    probate 
court  by  a  State  upon  a  judgment  zecov-    of  will  in  another  State,  see  Martin  v. 
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of  government,^  and  that  no  State  shall  grant  any  title  of 

Stovell,  103  Tenn.  1,  62  S.  W.  296,  48  of  the  estate  of  X.  in  another  State,  be- 
L.  R.  A.  130,  and  note ;  upon  equitable  cause  tiie  defendants  are  neither  the  same 
conyersion  of  real  property  into  person-  person,  nor  are  they  in  privity,  and  the 
alty,  see  Cottman  v.  Grace,  112  N.  Y.  matter  is  not  therefore  res  judicata  with 
299,  19  N.  E.  839,  3  L.  R.  A.  145,  and  respect  to   the  defendant  in  tlie  second 
note ;  also  BuUard  i;.  Chandler,  149  Mass.  action.    Johnson   v.  Powers,  137   U.   S. 
532,21  N.£.951,5L.  R.  A.  104,  and  note.  156,  11  Sup.  Ct.  Rep.  525.     A  judgrment 
An  ex  parte  adjudication  upon  tlie  domi-  cannot  receive  credit  if  it  is  not  respon- 
cil  of  decedent,  made  in  grant  of  letters  sive  to  tlie  issue  presented  by  the  plead- 
of  administration,  has  no  probative  force  ings.    Reynolds  v.  Stockton,  140  U.  S. 
outside  the  State.    Overby  t\  Gordon,  177  254,   11   Sup.  Ct.   Rep.  773.      And  the 
U.  S.  214,  20  Sup.  Ct.  Rep.  603.    A  guar-  jurisdiction  of  the  court  is  always  open  to 
dian  appointed  in  one  State  cannot  exer  inquiry.    Guaranty  Tr.  &  S.  Dep.  Co.  v. 
cise  any  authority  in  another  except  so  Green  Cove  Springs  &  M.  R.  Co.,  189 
far  as  permitted    by  the  laws  of   that  U.  S.  187.  11  Sup.  Ct.  Rep.  512 ;  Streit- 
other.    He  cannot  even  sue  in  a  Federal  wolf  v.  Streitwoif,  181  U.  S.  179,  21  Sup. 
court  held  in   that    other.      Morgan  v.  Ct.  Rep.  558,  a£F.  58  N.  J.  Eq.  563,  41  Atl. 
Potter,  157  U.  S.  196,  15  Sup.  Ct.  Rep.  876,  43  Atl.  688,  78  Am.  St.  630;  Bell 
590.      A  voluntary  assignment    of    his  v.  Bell,  181  U.  S.  175,  21  Sup.  Ct.  Rep. 
property  made  by  an    insolvent  debtor  551,  afif.  157  N.  Y.  719,  53  N.  E.  1123. 
for  the  payment  of  his  debts  and  valid  For  validity  of   a    consent    decree,  see 
by  the  law  of  his  residence  covers  his  Texas  &  P.  Ry.  Co.  v.  Southern  P.  Co., 
property  in  another  State  in  which  none  187  U.  S.  48,  II  Sup.  Ct.  Rep.  10.    But 
of  his  creditors  reside,  provided  the  as-  where  the  plaintiff  is  duly  domiciled  in 
signee  takes  possession  before  the  levy  of  the  State  in  which  he  sues  for  divorce, 
judicial  process,  even  though  the  assign-  and  such  State  is  the  duly  established 
ment  contains  provisions  for  the  prefer-  matrimonial  domicil  of  the  parties,  if  the 
ment  of  creditors  which  are  prohibited  defendant  is  without  the  State,  reason- 
by  the  law  of  the  State  where  such  prop-  able  constructive  service    of    notice    if 
erty  is  situated.     Burnett  v.  Kinney,  147  authorized  by  the  laws  of  the  State  will 
U.  S.  476,  18  Sup.  Ct.  Rep.  403.     But  give  the  court  such  jurisdiction  that  its 
where  the  insolvency  proceedings  are  in-  decree  of  divorce  will  be  valid  through- 
voluntary  and  the  assignee  has  not  yet  out    the    United    States.       Atherton  r. 
reduced  the  goods  in  the  sister  State  to  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  Rep. 
possession,  the  title  does  not  pass  to  him.  544,  rev.  155  N.  Y.  129,  49  N.  £.  938,  40 
Reynolds  v.  Adden,  136  U.  S.  348,  10  L.  R.  A.  291,  63  Am.  St.  650.    A  decree 
Sup.  Ct.  Rep.  843.     A  decree  of  a  State  of  divorce  granting  alimony,  the  decree 
court  having  jurisdiction  of  the  parties  having  been  rendered  by  a  court  having 
that  a  conveyance  of  land  outside  the  jurisdiction,  must  be  given  full  faith  and 
State   was  in  fraud  of  the  rignts  of  the  credit  in  a  sister  State  so  far  as  the  di- 
plaintiff,    but    not    directing    defendant  vorce  and  the  alimony  due  at  the  date  of 
to  reconvey,  is  of  no  force  outside  the  the  decree  are  concerned,  but  is  of  no 
State  in  which  the  decree  is  rendered,  force    outside    the  State  in  which  it  is 
But  a  decree  that  defendant  is  indebted  granted  so  far  as  it  relates  to  alimony 
to  plaintiff  and  shall  pay  certain  sums  of  subsequently  to  become  due.     Lynde  r. 
money   is  binding  upon   the    courts    of  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48 
other  States.    Carpenter  v.  Strange,  141  L.   R.  A.  679.   76  Am.  St.  332,  affd.  in 
U.  S.  87,  U  Sup.  Ct.  Rep.  960.    An  ap-  181  U.  S.  183,  21  Sup.  Ct.  Rep.  565.   Tee 
pointment  of  an   administrator   has    no  also  in  this  connection,  Laing  v.  Rigney, 
extra-territorial  force,  and  a  judgment  in  160  U.  S.  531,  16  Sup.  Ct.  Rep.  366 ;  Ai^ 
one   State  against  the  administrator  of  rington  v.  Arrington,  127  N.  C.  190,  87 
the  estate  of  X.  is  a  personal  judgment,  S.  E.  212,  52  L.  R.  A.  201,  80  Am.  St. 
and  therefore  cannot  be  pleaded  by  the  791 ;  Trowbridge  v.  Spinning,  23  Wash, 
same  plaintiff  against  the  administrator  48, 62  Pac.  125,  54  L.  R.  A.  204,  83  Am. 


1  Const,  of  U.  S.  art.  4,  §  4. 
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nobility.^  The  purpose  of  these  is  to  protect  a  Union  founded 
on  republican  principles,  and  composed  entirely  of  republican 
members,  against  aristocratic  and  monarchical  innovations.^ 

So  far  as  a  particular  consideration  of  the  foregoing  provisions 
falls  within  the  plan  of  our  present  work,  it  will  be  more  con- 
venient to  treat  of  them  in  another  place,  especially  as  all  of 
them  which  have  for  their  object  the  protection  of  person  or 
property  are  usually  repeated  in  the  bills  of  rights  contained  in 
the  State  constitutions,  and  will  require  some  notice  at  our 
hands  as  a  part  of  State  constitutional  law. 

Where  powers  are  conferred  upon  the  general  government, 
the  exercise  of  the  same  powers  by  the  States  is  impliedly 
prohibited,  wherever  the  intent  of  the  grant  to  the  national 
government  would  be  defeated  by  such  exercise.  On  this 
ground  it  is  held  that  the  States  cannot  tax  the  agencies  or 
loans  of  the  general  government;  since  the  power  to  tax,  if 
possessed  by  the  States  in  regard  to  these  objects,  might  be  so 
exercised  as  altogether  to  destroy  such  agencies,  and  impair  or 
even  destroy  the  national  credit.*  And  where  by  the  national 
Constitution  jurisdiction  is  given  to  the  national  courts  with  a 
view  to  the  more  efficient  and  harmonious  working  of  the  system 
organized  under  it,  it  is  competent  for  Congress  in  its  wisdom 
to  make  that  jurisdiction  exclusive  of  the  State  courts.^  On 
some  other  subjects  State  laws  may  be  valid  until  the  power  of 
Congress  is  exercised,  when  they  become  superseded,  either 
wholly,  or  so  far  as  they  are  found  inconsistent.  The  States 
may  legislate  on  the  subject  of  bankruptcy  if  there  be  no 
national  bankrupt  law.^    State  laws  for  organizing  and  disci- 

8t.  806.    Judgment  by  oonfeuion  entered  not  fall  within  our  proTince  to  discuss 

by  an  attorney  acting  upon  a  warrant  these  provisions.    They  have  been  much 

contained  in  a  promissory  note  made  in  discussed  in  Congress  within  a  few  years, 

the  State  and  conformably  to  its  laws  but  in  a  ptiTty  rather  than  a  Judicial, 

must  be  granted  full  &ith  and  credit  in  spirit.     See  Story  on  Const   (4th  ed.) 

sister  State.     Van  Norman  v.  Gordon,  e.  41 ;  Luther  v.  Borden,  7  How.  1 ;  Texas 

172  Mass.  676,  53  N.  E.  267,  44  L.  R.  A.  v.  White,  7  Wall.  700 ;  Cooley,  Constitu- 

840,  70  Am.  St.  804 ;  Crim  v.  Crim,  162  tional  Principles,  ch.  xi. 
Ha  644,  68  S.  W.  489,  64  L.  R.  A.  602,         •  McCuUoch  v.  Maryland,  4  Wheat 

86  Am.  8t  621.    Judgment  in  rem  upon  816,427;  Weston  o.  Charleston,  2  Pet  449. 

lands  in  another  State  is  not  binding  in  See  cases  collected,  post,  pp.  681-683. 
State  where  such    lands    are    situated.         *  Martin  r.  Hunter's  Lessee,  1  Wheat. 

Smith  V.  Smith,  174  HI.  62,  60  N.  E.  1088,  804 ;  The  Moses  Taylor  v.  Hammons,  4 

43  L.  R.  A.  408;  Bullock  v.  Bullock,  62  Wall.  411;  The  Ad  Hine  v.  Treror,  4 

K.  J.  Eq.  661,  80  Atl.  676,  46  Am.  St  Wall.  666.    And  see  note  to  these  cases 

628.    Upon  this  proyision,  see  also  Van  in  the  Western  Jurist,  Vol.  I.  p.  241. 
Matre  r.  Sankey,  148  III.  636,  86  N.  E.         «  Sturges  v.  Crowninshield,  4  Wheat 

ess,  28  L.  R.  A.  666.3  122 ;  McMillan  v.  McNeill,  4  Wheat  209. 

1  Const  of  U.  S.  art  1,  f  10.  And  see  pott,  pp.  416,  417. 

s  FederaUst,  Nos.  48  and  44.    It  does 
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plining  the  militia  are  valid,  except  as  they  may  conflict  with 
national  legislation;^  and  the  States  may  constitutionally  pro- 
vide for  punishing  the  counterfeiting  of  coin  ^  and  the  passing 
of  counterfeit  money,^  since  these  acts  are  offences  against  the 
State,  notwithstanding  they  may  be  offences  against  the  nation 
also. 

The  tenth  amendment  to  the  Constitution  provides  that  the 
powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people.  And  it  is  to  be  observed  of  this 
instrument,  that  being  framed  for  the  establishment  of  a  national 
government,  it  is  a  settled  rule  of  construction  that  the  limita- 
tions it  imposes  upon  the  powers  of  government  are  in  all  cases 
to  be  understood  as  limitations  upon  the  government  of  the 
Union  only,  except  where  the  States  are  expressly  mentioned.* 
As  illustrations,  the  sixth  and  seventh  amendments  to  the 
Constitution  may  be  mentioned.  These  constitute  a  guaranty 
of  the  right  of  trial  by  jury;  but,  as  they  do  not  mention  the 
States,  they  are  not  to  be  understood  as  restricting  their  powers; 
and  the  States  may,  if  they  choose,  provide  for  the  trial  of  all 
offences  against  the  States,  as  well  as  for  the  trial  of  civil  cases 
in  the  State  courts,  without  the  intervention  of  a  jury,  or  by 
some  different  jury  from  that  known  to  the  common  law.^ 


1  Houston  v.  Moore,  6  Wheat.  1.  61. 

^  Harlan  v.  People,  1  Doug.  (Mich.) 
207. 

»  Fox  V.  Ohio,  6  How.  410 ;  United 
States  V.  Marigold,  9  How.  660.  And  see 
Hendrick's  Case,  6  Leigh,  707;  Jett  v. 
Commonwealtli,  18  Grat.  983;  State  v. 
Rankin,  4  Cold.  145;  Moore  v.  People, 
14  How.  13. 

*  Barron  v.  Baltimore,  7  Pet  248 ;  Liv- 
ingston's Lessee  i;.  Moore,  7  Pet.  469 ;  Fox 
V,  Ohio,  6  How.  410 ;  Smith  v.  Maryland, 
18  How.  71 ;  Kelly  v.  Pittsburgh,  104  U. 
S.  78;  Presser  v.  Illinois.  116  U.  S.  252.  6 
Sup.  Ct.  Rep.  580;  Spies  v.  Illinois,  123 
U.  S.  131,  8  Sup.  Ct.  Rep.  21 ;  Buona- 
parte V.  Camden  &  Amboy  R.  R.  Co., 
Baldw.  220 ;  James  v.  Commonwealth,  12 
S.  &  R.  220;  Barker  v.  People,  8  Cow. 
686;  Colt  r.  Eves,  12  Conn.  248 ;  Jane  v. 
Commonwealth,  8  Met.  (Ky.)  18;  Lincoln 
V.  Smith.  27  Vt.  828 ;  Matter  of  Smith, 
10  Wend.  449 ;  State  v.  Barnett,  3  Kan. 
250 ;  Reed  r.  Rice,  2  J.  J.  Marsh.  45,  19 
Am.  Dec.  122 ;  North  Mo.  R.  R.  Co.  v. 
Magnire,  49  Mo.  400;  Lake  Erie,  &c.  R. 
R.  Co  V,  Heath,  9  Ind.  558 ;  Prescott  v. 


State,  19  Ohio  St.  184 ;  State  v.  Shumpert, 
1  S.  C.  85;  Commonwealtli  i;.  Hitcliings, 
5  Gray,  482;  Bigelow  v.  Bigelow,  120 
Mass.  320;  Boyd  v.  Ellis,  11  Iowa,  97; 
Campbell  v.  State,  11  Ga.  358;  State  i;. 
Carro,  26  La.  Ann.  377 ;  Purvear  v. 
Common  wealth,  5  Wall.  475;  Twitchell 
V.  Commonwealth,  7  Wall.  821.  [Second 
and  fourth  amendments  do  not  operate 
on  States.  Miller  v.  Texas,  153  U.  S. 
535, 14  Sup.  Ct.  Rep.  874.  Nor  does  fifth. 
Thorinpton  v.  City  Council  of  Montgom- 
ery. 147  U.  S.  490,  18  Sup.  Ct.  Rep.  894; 
Brown  i;.  New  Jersey,  176  U.  S.  172, 174, 
20  Sup.  Ct.  Rep.  77, 22  Sup.  Ct.  Rep.  120; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,245.  Nor  the  eighth.  O'Neil  u.  Ver- 
mont, 144  U.  S.  328, 12  Sup.  Ct  Rep.  693. 
Nor  do  the  fifth  and  sixth.  Davis  v. 
Texas,  139  U.  S.  651,  11  Sup.  Ct.  Rep. 
675.  See  also  McElvaine  t;.  Brush,  142 
U.  S   256,  12  Sup.  Ct.  Rep.  156.] 

*  Twitchell  ».  Commonwealth,  7 
Wall.  321 ;  Justices  v.  Murray,  9  Wall. 
274 ;  Edwards  t;.  Elliott,  21  Wall.  532 ; 
Walker  v.  Sauvinet,  92  U.  S.  90 ;  Munn 
V.  Illinois,  94  U.  S.  118 ;  Huston  v.  Wads- 
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With  other  rules  for  the  constniction  of  the  national  Consti- 
tution we  shall  have  little  occasion  to  deal.  They  have  been 
the  subject  of  elaborate  treatises,  judicial  opinions,  and  legis- 
lative debates,  which  are  familiar  alike  to  the  legal  profession 
and  to  the  public  at  large.  So  far  as  that  instrument  apportions 
powers  to  the  national  judiciary,  it  must  be  understood,  for  the 
most  part,  as  simply  authorizing  Congress  to  pass  the  necessary 
legislation  for  the  exercise  of  those  powers  by  the  Federal  courts, 
and  not  as  .directly,  of  its  own  force,  vesting  them  with  that 
authority.  The  Constitution  does  not,  of  its  own  force,  give 
to  national  courts  jurisdiction  of  the  several  cases  which  it 
enumerates,  but  an  act  of  Congress  is  essential,  first,  to  create 
courts,  and  afterwards  to  apportion  the  jurisdiction  among 
them.  The  exceptions  are  of  those  few  cases  of  which  the 
Constitution  confers  jurisdiction  upon  the  Supreme  Court  by 
name.  And  although  the  courts  of  the  United  States  administer 
the  common  law  in  many.cases,^  they  can  recognize  as  offences 
against  the  nation  only  those  acts  which  are  made  criminal, 
and  their  punishment  provided  for,  by  acts  of  Congress.^    It  is 

worth,  6  Col.  218.  See  Butler  v.  State,  the  court :  "  The  only  question  which 
97  Ind.  878;  People  v.  Williams,  36  Hun,  tliis  case  presents  is  whether  the  circuit 
616.  A  State  may  give  a  court  of  equity  courts  can  exercise  a  common-law  juris- 
jurisdiction  of  a  suit  to  establish  an  diction  in  criminal  cases.  .  .  .  The 
equitable  interest  in  land.  Church  v.  general  acquiescence  of  legal  men  shows 
Kelsey,  1*21  U.  S.  28*2,  7  Sup.  Ct.  Rep.  the  prevalence  of  opinion  in  favor  of  the 
897.  The  seventh  amendment  has  no  ap-  negative  of  the  proposition.  The  course 
plication  to  demands  against  the  govern-  of  reasoning  which  leads  to  this  conclu- 
ment,  or  to  counter-claims.  McElrath  v.  slon  is  simple,  obvious,  and  admits  of  but 
United  States,  102  U.  S.  426.  [^A  jury  little  illustration.  The  powers  of  the 
of  eight  may  be  provided  for  criminal  general  government  are  made  up  of  con- 
cafes  not  capital.  Maxwell  v.  Dow,  176  cessions  from  the  several  States :  what- 
U.  S.  681,  20  Sup.  Ct.  Rep.  448, 494.  See  ever  is/iot  expressly  given  to  former,  the 
also  State  v.  Bates,  14  Utah,  208,  47  Pac.  latter  expressly  reserve.  The  judicial 
78,  43  L.  R.  A.  88,  and  note.  The  federal  power  of  the  United  States  is  a  constitu- 
jury  is  the  common-law  jury  of  twelve  tional  part  of  these  concessions :  that 
men.  It  does  not  include  statutory  juries  power  is  to  be  exercised  by  courts  organ- 
before  justices  of  the  peace,  and  facts  ex-  ized  for  the  purpose,  and  brought  into  ex- 
amined before  such  statutory  juries  may  istence  by  an  effort  of  the  legislative 
be  re-examined  otherwise  than  according  power  of  the  Union.  Of  all  the  courts 
to  the  course  of  the  common  law.  Capi-  which  the  United  States  may,  under  their 
tal  Traction  Co.  v.  Hof,  174  U.  S.  1,  19  general  powers,  constitute,  one  only,  the 
Sup.  Ct.  Rep.  680.  The  fifth  amendment  Supreme  Court,  possesses  jurisdiction  de- 
does  not  apply  to  trials  in  tlie  consular  rived  immediately  from  the  Constitution, 
courts  of  the  U.  S.  held  in  non-Christian  and  of  which  the  legislative  power  cannot 
countries.  Ross  v.  Mclntyre,  140  U.  S.  deprive  it.  All  other  courts  created- by 
468,  11  Sap.  Ct  Rep.  897.^  the  general  government  possess  no  juris- 

»  Townsend  v,  Todd,  91   U.  8.  462;  diction  but  what  is  given  them  by  the 

Elmwood  V.  Marcy,  92  U.  S.  289 ;  Rail-  power  that  created  them,  and  can   be 

ruad  Co.  r.  Georgia,  98  U.  S.  359.  vested  with  none  but  what  the  power 

2  Demurrer  to  an  indictment  for  a  libel  ceded    to  the  general  government  will 

upon  the  President  and  Congress.    By  authorize  it  to  confer.    It  is  notneceuary 
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otherwise  in  the  States ;  for  the  State  courts  take  notice  of,  and 
punish  as  crimes,  those  acts  which  were  crimes  at  the  common 
law,  except  in  a  few  States  where  it  is  otherwise  expressly  pro- 
vided by  statute  or  Constitution. 

to  inquire  wliether  the  general  govern-  v.  Lancaster,  2  McLean,  431 ;  United 
ment,  in  any  and  what  extent,  posseBses  States  v.  New  Bedford  Bridge,  1  Wood, 
the  power  of  conferring  on  its  courts  a  &  M.  403 ;  United  States  v.  Wilson,  8 
jurisdiction  in  cases  similar  to  the  pres-  Blatch.  435 ;  United  States  v*  Barney,  6 
ent ;  it  is  enough  that  such  jurisdiction  Blatch.  204.  [^Upon  this  ground  it  was 
has  not  been  conferred  by  any  legis-  held  in  Gatton  v.  Chicago,  R.  I.  &  P.  R. 
iative  act,  if  it  does  not  result  to  those  Co.,  96  Iowa,  112,  63  N.  W.680,  28  L.  R. 
courts  as  a  consequence  of  their  crea-  A.  666,  that  in  the  absence  of  congres- 
tion."  United  States  v.  Hudson,  7  sional  action,  common  carriers  engaged 
Cranch,  82.  See  United  States  v.  Cool-  in  interstate  commerce  were  not  limited 
idge,  1  Wheat.  416.  ''It  is  clear  tiiere  to  reasonable  charges.  See  also  Fore- 
can  be  no  common  law  of  the  United  paugh  t;.  Delaware,  Lk  &  W.  R.  Co.,  128 
States.  The  Federal  government  is  com-  Pa.  217, 18  Atl.  603,  6  L.  R.  A.  608,  and 
posed  of  twenty-four  sovereign  and  inde-  note,  16  Am.  St.  672.  These  cases  how- 
pendent  States,  each  of  which  may  have  ever  are  overruled  in  W.  U.  Tel.  Co.  v. 
its  local  usages,  customs,  and  common  Call  Pub.  Co.,  181  U.  S.  92,  21  Sup. 
law.  There  is  no  principle  which  per-  Ct.  Rep.  661,  afif.  68  Neb.  192,  78  N.  W. 
vades  the  Union,  and  has  the  authority  619,  holding  that  in  the  absence  of  con- 
of  law,  that  is  not  embodied  in  the  Con-  gressional  action,  interstate  telegraph 
stitution  or  laws  of  the  Union.  The  companies  are  subject  to  the  common- 
common  law  could  be  made  a  part  of  our  law  rule  of  reasonable  charges,  and  no 
federal  system  only  by  legislative  adop-  unreasonable  discrimination  between  pa- 
tion."  Per  McLean,  J.,  Wheaton  v.  trons.^  As  to  the  adoption  of  the  com- 
Peters,  8  Pet.  691.  See  also  KendaU  mon  law  by  the  Sutes,  see  Van  Ness  v. 
V,  United  States,  12  Pet.  624 ;  Lorman  v.  Pacard,  2  Pet.  137, 144,  per  Story,  J. ;  and 
Clarke,  2  McLean,  668 ;    United  States  post,  p.  61,  and  cases  cited  in  notet. 
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CHAPTER  m. 

THE  FORMATION  AND   AMENDMENT   OF  STATE  CONSTITUTIONS. 

Thb  Constitution  of  the  United  States  assumes  the  existence 
of  thii-teen  distinct  State  governments,  over  wliose  people  its 
authority  was  to  be  extended  if  ratified  by  conventions  chosen 
for  the  purpose.  Each  of  these  States  was  then  exercising  the 
powers  of  government  under  some  form  of  written  constitution, 
and  that  instrument  would  remain  unaifected  by  the  adoption  of 
the  national  Constitution,  except  in  those  particulars  in  which 
the  two  would  come  in  conflict ;  and  as  to  those,  the  latter  would 
modify  and  control  the  former.^  But  besides  this  fundamental 
law,  every  State  had  also  a  body  of  laws,  prescribing  the  rights, 
duties,  and  obligations  of  persons  within  its  jurisdiction,  and 
establishing  those  minute  rules  for  the  various  relations  of  life 
which  cannot  be  properly  incorporated  in  a  constitution,  but  must 
be  left  to  the  regulation  of  the  ordinary  law-making  power. 

By  far  the  larger  and  more  valuable  portion  of  that  body  of 
laws  consisted  of  the  common  law  of  England^  which  had  been 
transplanted  in  the  American  wilderness,  and  which  the  colo- 
nistSy  now  become  an  independent  nation,  had  found  a  shelter 
of  protection  during  all  the  long  contest  with  the  mother  country, 
brought  at  last  to  so  fortunate  a  conclusion. 

The  common  law  of  England  consisted  of  those  maxims  of 
freedom,  order,  enterprise,  and  thrift  which  had  prevailed  in  the 
conduct  of  public  affairs,  the  management  of  private  business,  the 
regulation  of  the  domestic  institutions,  and  the  acquisition,  con- 
trol, and  transfer  of  property  from  time  immemorial.  It  was  the 
outgrowth  of  the  habits  of  thought  and  action  of  the  people,  and 
was  modified  gradually  and  insensibly  from  time  to  time  as  those 
habits  became  modified,  and  as  civilization  advanced,  and  new  in- 
ventions introduced  new  wants  and  conveniences,  and  new  modes 
of  business.  Springing  from  the  very  nature  of  the  people  them- 
selves, and  developed  in  their  own  experience,  it  was  obviously 
the  body  of  laws  best  adapted  to  tlieir  needs,  and  as  they  took 
with  them  their  nature,  so  also  they  would  take  with  them  these 

1  Livingston  v.  Van  Ingen,  9  Johns.    Dargan,  45  Ala.  810;  Neal  o.  Delaware^ 
607  ;  State  v.  Cape  Girardeau,  &c.  R.  K.    103  U.  S.  370. 
Co.,  4S  Mo.  468;  Mayor,  &c.  of  Mobile  v. 
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laws  whenever  they  should  transfer  their  domicile  from  one  coun- 
try to  another. 

To  eulogize  the  common  law  is  no  part  of  our  present  purpose. 
Many  of  its  features  were  exceedingly  harsh  and  repulsive,  and 
gave  unmistakable  proofs  that  they  had  their  origin  in  times  of 
profound  ignorance,  superstition,  and  barbarism.  The  feudal 
system,  which  was  essentially  a  system  of  violence,  disorder,  and 
rapine,^  gave  birth  to  many  of  the  maxims  of  the  common  law ; 
aud  some  of  these,  long  after  that  system  has  passed  away,  may 
still  be  traced  in  our  law,  especially  in  the  rules  which  govern  the 
acquisition,  control,  and  enjoyment  of  real  estate.  The  criminal 
code  was  also  marked  by  cruel  and  absurd  features,  some  of 
which  have  clung  to  it  with  wonderful  tenacity,  even  after  the 
most  stupid  could  perceive  their  inconsistency  with  justice  and 
civilization.  But,  on  the  whole,  the  system  was  the  best  founda- 
tion on  which  to  erect  an  enduring  structure  of  civil  liberty  which 
the  world  has  ever  known.  It  was  the  peculiar  excellence  of  the 
common  law  of  England  that  it  recognized  the  worth,  and  sought 
especially  to  protect  the  rights  and  privileges,  of  the  individual 
man.  Its  maxims  were  those  of  a  sturdy  and  independent  race, 
accustomed  in  an  unusual  degree  to  freedom  of  thought  and  ac- 
tion, and  to  a  share  in  the  administration  of  public  affairs ;  and 
arbitrary  power  and  uncontrolled  authority  were  not  recognized 
in  its  principles.  Awe  surrounded  and  majesty  clothed  the  king, 
but  the  humblest  subject  might  shut  the  door  of  his  cottage 
against  him,  and  defend  from  intrusion  that  privacy  which  was 
as  sacred  as  the  kingly  prerogatives,^  The  system  was  the  oppo- 
site of  servile ;  its  features  implied  boldness  and  independent 
self-reliance  on  the  part  of  the  people ;  and  if  the  criminal  code 
was  harsh,  it  at  least  escaped  the  inquisitorial  features  which 
were  apparent  in  criminal  procedure  of  other  civilized  countries, 
and  which  have  ever  been  fruitful  of  injustice,  oppression,  and 
terror. 

For  several  hundred  years,  however,  changes  had  from  time  to 
time  been  made  in  the  common  law  by  means  of  statutes.  Origi- 
nally the  purpose  of  general  statutes  was  mainly  to  declare  and 
reaffirm  such  common-law  principles  as,  by  reason  of  usurpations 
and  abuses,  had  come  to  be  of  doubtful  force,  and  which,  there- 
fore, needed  to  be  authoritatively  announced,  that  king  and  sub- 

1  "  A  feudal  kinnrdom  was  a  confed-  was  either  a  cipher  or  a  tyrant,  and  a 
eracy  of  a  numerous  body,  who  lived  in  great  portion  of  tlie  people  were  reduced 
a  state  of  war  against  each  othcT,  and  of  to  personal  slavery."    Mackintosh,  Hit- 
rapine  towards  ail  mankind  ;  in  which  the  tory  of  England,  c.  3. 
king,  according  to  his  ability  and  vigor,         *  See  post,  p.  426,  426. 
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ject  alike  might  understand  and  observe  them.  Such  was  the 
purpose  of  the  first  great  statute,  promulgated  at  a  time  when 
the  legislative  power  was  exercised  by  the  king  alone,  and  which 
is  still  known  as  the  Magna  Charta  of  King  John.^  Such  also 
was  the  purpose  of  the  several  confirmations  of  that  charter,  as 
well  as  of  tlie  Petition  of  Right,^  and  the  Bill  of  Rights,^  each 
of  which  became  necessary  by  reason  of  usurpations.  But  further 
statutes  also  became  needful  because  old  customs  and  modes  of 
business  were  unsuited  to  new  conditions  of  things  when  property 
had  become  more  valuable,  wealth  greater,  commerce  more  ex- 
tended, and  when  all  tliese  changes  had  brought  with  them  new 
desires  and  necessities,  and  also  new  dangers  against  which 
society  as  well  as  the  individual  subject  needed  protection.  For 
tliis  reason  the  Statute  of  Wills  *  and  the  Statute  of  Frauds  and 
Perjuries^  became  important;  and  the  Habeas  Corpus  Act ®  was 
also  found  necessary,  not  so  much  to  change  the  law,^  as  to  se- 
cure existing  principles  of  the  common  law  against  being  habit- 
ually set  aside  and  violated  by  those  in  power. 

From  the  first  the  colonists  in  America  claimed  the  benefit  and 
protection  of  the  common  law.  In  some  particulars,  however,  the 
common  law  as  then  existing  in  England  was  not  suited  to  their 
condition  and  circumstances  in  the  new  country,  and  those  partic- 
ulars they  omitted  as  it  wasf  put  in  practice  by  them.®     They  also 

^  It  is  justly  observed  bj  Sidney  that  *  "  The  common  law  of  England  is  not 

"  Magna  Charta  was  not  made  to  restrain  to  be  taken,  in  all  respects,  to  be  that  of 

the  absolute  autliority,  for  no  such  thing  America.      Our  ancestors  brought  with 

was  in  being  or  pretended  (the  folly  of  them  its  general  principles,  and  claimed 

such   visions   seeming   to  have  been   re-  it  as  their  birthright;  but  they  brought 

served  to  complete  the  misfortunes  and  with  them  and  adopted  only  that  portion 

ignominy  of  our  age),  but  it  was  to  assert  which  was  applicable  to  their  condition." 

the  native  and  original   liberties  of  our  Stori/y  J.,  in  Van  Ness  v,  Pacard,  2  Pet 

nation  by  the  confession  of  the  king  then  137.     "  The  settlers  of  colonies  in  Amer- 

being,  that  neither  he  nor  his  successors  ica  did  not  carry  with  them  the  laws  of 

should  any  way  encroach  upon  them."  the  land  as  being  bound  by  them  wher- 

8idney  on  Government,  c.  3,  sec.  27.  ever  they  should  settle.     They  left  the 

^  1  Charles  I.  c.  1.  realm   to  avoid   the  inconveniences  and 

'  1  William  and  Mary,  sess.  2,  c.  2.  hardships  they  were  under,  where  some 

*  32  Henry  VIII.  c.  7,  and  84  &  35  of  these  laws  were  in  force ;  particularly 
Henry  VIII.  c.  5.  ecclesiastical  laws,  those  for  payment  of 

*  29  Charles  II.  c.  3.  tithes,  and  others.  Had  it  been  under- 
6  31  Charles  II.  c.  2.  stood  that  they  were  to  carry  these  laws 
"  •*  I  dare  not  advise  to  cast  the  laws    with  them,  they  had  better  have  stayed 

into  a  new  mould.     The  work  which  I  at  home  among  their  friends,  unexposed 

propound   tendeth    to   the  pruning  and  to  the  risks  and  toils  of  a  new  settlement, 

grafting  of  the  law,  and  not  the  plowing  They  carried  with  them  a  right  to  such 

up  and  planting  it  again,  for  such  a  re-  parts  of  laws  of  the  land  as  they  should 

move  I  should  hold  for  a  perilous  innova-  judge  advantageous  or  useful  to  them  ;  a 

tion."     Bacon's  Works,  Vol.  11.  p.  231,  right  to  be  free  from  those  they  thought 

PhlL  ed.  1S52.  hurtful,  and  a  right  to  make  such  others 
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claimed  the  benefit  of  such  statutes  as  from  time  to  time  had 
been  cnocted  in  modification  of  this  body  of  rules.^  And  when 
the  difficulties  with  the  home  government  sprung  up,  it  was  a 
source  of  immense  moral  power  to  the  colonists  that  they  were 
able  to  show  that  the  rights  tliey  claimed  were  conferred  by  the 
common  law,  and  that  the  king  and  Parliament  were  seeking  to 
deprive  them  of  the  common  birthright  of  Englishmen.  Did  Par- 
liament attempt  to  levy  taxes  in  America,  the  people  demanded 
the  benefit  of  that  maxim  with  which  for  many  generations  every 
intelligent  subject  had  been  familiar,  that  those  must  vote  the  tax 

as  they  should  think  necessary,  not  in-  Ner.  10 ;  People  v.  Green,  1  Utah,  11 ; 

fringing  tlie  general  rights  of   Englisli-  Thomas  v.  Railroad   Co.,  1   Utah,  232; 

men;   and  such  new  laws  they  were  to  Reno  Smelting  Works  v.  Stevenson,  21 

form  as  agreeable  as  miglit  be  to  the  laws  Pae.  Rep.  317  (Nev.).    The  courts  of  one 

of  England."  Franklin,  Works  by  Sparks,  State  will  presume  the  common  law  of 

Vol.  IV.  p.  271.  ■  See  also  Chisholni  v.  a  sister  State  to  be  the  same  as  tlieir 

Georgia,  2  Dall.  419 ;  Patterson  v.  Winn,  own,  in  the  abscnc*e  of  evidence  to  the 

6Pet.2:i3;  Wheatonw.  Peters,  8  Pet.  591;  contrary.     Dunn  r.  Adams,  1  Ala.  527, 

Pollard  V,  Hagan,  3  IIow.  212  ;  Common-  s.  c  35  Am.  Dec.  42  :   Abell  v  Douglass, 

wealth  u.  lA'ach,  1  Mass.  59;  Common-  4  Denio,  305;  Kermott  v.  Ayer,  11  Mich. 

wealth  V.  Knowlion,  2  Mass.  530;  Com-  181;  Schurman  r.  Marley,  29  Ind.  458; 

uion wealth  v.  Hunt,  4  Met.  Ill  ;  Pearce  Buckles  v.  Ellers,  72  Ind.  220;   Tinkler 

i;.   Atwood,    13   Mass.    324;    Sackett  v.  v.  Cox,  68  111.  119;  Fiagg  t\  Baldwin,  88 

Sackett,  8  Pick.  309;   Marks  v.  Morris,  N.J.  Kq.  219;  Eureka  Springs  Ry.  Co.  v. 

4  Hen.  &  M  463 ;  Mayo  v.  Wilson,  1  N.  H.  Timmons,  11  S.  W.  Rep.  090  (Ark.).  So  of 
5^) ;  Houghton  v.  Page,  2  N.  II.  42;  State  the  law  of  a  foreign  country.  Carpenter 
r.  Rollins,  8  N.  H.  550  ;  State  v.  Buchanan,  v.  Grand  Trunk  Ry .  Co.,  72  Me.  388.     So, 

5  H.  &  J.  356;  Sibley  v.  Williams,  3  G.  &  that  statutory  modifications  of  tlie  com- 
J.  62  ;  State  t*.  Cummings,  33  Conn.  260;  mon  law  are  the  same.  Shattuck  v. 
Martin  v.  Bigclow,  2  Aiken,  187;  Linds-  Chandler,  20  Pac.  Rep.  225  (Kan.) ;  Bu- 
ley  V.  Coats,  1  Ohio,  243;  Bloom  r.  Rich-  chanan  i\  Hubbard,  21  N.  E.  538  (Ind.). 
ards,  2  Ohio  St.  287 ;  Lyle  c,  Richards,  9  But  see  Atchison,  &c.  R.  R.  Co.  v.  Betts, 
S.  &  R.  822 ;  State  v.  Campbell,  T.  U.  P.  15  Pac.  Rep.  821  (Kan.). 

Charlt.  166 ;  Crafk  v.  State  Bank,  7  Ind.         ^  The  acts  of  Parliament  passed  after 

219;  Dawson  v.  Coffman,  28  Ind.  220;  the  settlement  of  a  colony  were  not  in 

Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  force  therein,  unless  made  so  by  expresa 

633;  Morgan  v.  King,  30  Barb.  9;  Lan-  words,  or  by  adoption.     Commonwealth 

sing  V.  Stone,  37  Barb.  15;   Simpson  r.  ».  Lodge,  2  Grat  579 ;  Pemble  ».  Clifford, 

State,  5  Yerg.  356;  Crouch  v.  Hall,  15  111.  2  McCord,  31.     See  Swift  v.  Tousey,  6 

263;  Brown  v.  Pratt,  8  Jones  (N.  C.)  Eq.  Ind.  196;  Baker  v.  Mattocks,  Quincy,  72; 

202 ;  Stout  V.  Keyes,  2  Doug.  (Mich.)  184 ;  Fechheimer  r.  Washington,  77  Ind.  366 ; 

Lorman  v.  Benson,  8  Mich.  18;  Pierson  Ray  v,  Sweeney,  14  Bush,  1;  Lavalle  o. 

V.  State,  12  Cal.  149 ;  Norris  v.  Harris,  15  Strobel,  89  III.  870 ;  Cathcart  v.  Robinson, 

Cal.  226 ;   Powell  v.  Sims,  6  W.  Va.  1 ;  5  Pet.  264.      Those  amendatory  of  the 

Colley  V.  Merrill,  6  Me.  55 ;  State  v.  Ca-  common  law,  if  suited  to  the  condition  of 

wood,  2  Stew.  360 ;  Carter  v.  Balfour,  19  things  in  America,  were  generally  adopted 

Ala.  .814;    Barlow  v.  Lambert,  28  Ala.  by  tacit  consent.     For  the  differing  views 

704 ;   Goodwin  v.   Thompson,  2  Greene  taken  by  English  and  American  states- 

(lowa),  329  ;  Wagner  v.  Bissell,  3  Iowa,  men  upon  the  general  questions  here  dis- 

396;  Noonan  v.  State,  9  Miss.  562;  Pow-  cussed,  see  the  observations  by  Governor 

ell  V.  Brandon,  24  Miss.  343 ;  Cobum  v.  Pownall,  and  the  comments  of  Franklin 

Harvey,  18  Wis.  147  ;  Reaume  v.  Cham-  thereon,  4  Works  of  Franklin,  by  Spark% 

bers,  22  Mo.  86 ;  Hamilton  v.  KneeUnd,  1  271. 
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who  are  to  pay  it.^  Did  Parliament  order  offenders  against  the 
laws  in  America  to  be  sent  to  England  for  trial,  every  American 
was  roused  to  indignation,  and  protested  against  the  tramph'ng 
under  foot  of  that  time-honored  principle,  that  trials  for  crime 
must  be  by  a  jury  of  the  vicinage.  Contending  thus  behind  the 
bulwarks  of  the  common  law,  Englishmen  would  appreciate  and 
sympathize  with  their  position,  and  Americans  would  feel  doubly 
strong  in  a  cause  that  not  only  was  right,  but  the  justice  of  which 
must  be  confirmed  by  an  appeal  to  the  consciousness  of  their 
enemies  themselves. 

The  evidence  of  the  common  law  consisted  in  part  of  the  declar- 
atory statutes  we  have  mentioned,^  in  part  of  the  commentaries 
of  such  men  learned  in  the  law  as  had  been  accepted  as  authority, 
but  mainly  in  the  decisions  of  the  courts  applying  the  law  to  ac- 
tual controversies.  While  colonization  continued,  —  that  is  to 
say,  until  the  war  of  the  Revolution  actually  commenced,  —  these 
decisions  were  authority  in  the  colonies,  and  the  changes  made  in 
the  common  law  up  to  the  same  period  were  operative  in  America 
also  if  suited  to  the  condition  of  things  here.  The  opening  of  the 
war  of  the  Revolution  is  the  point  of  time  at  which  the  continuous 
stream  of  the  common  law  became  divided,  and  that  portion 
which  had  been  adopted  in  America  flowed  on  by  itself,  no  longer 
subject  to  changes  from  across  the  ocean,  but  liable  still  to  be 
gradually  modified  through  changes  in  the  modes  of  thouglit 
and  of  business  among  the  people,  as  well  as  through  statutory 
enactments. 

The  colonists  also  had  legislatures  of  their  own,  by  which  laws 
had  been  passed  which  were  in  force  at  the  time  of  the  separa- 
tion, and  which  remained  unaffected  thereby.  When,  therefore, 
they  emerged  from  the  colonial  condition  into  that  of  indepen- 
dence, the  laws  which  governed  them  consisted,  fivBt^  of  the  com- 

1 "  The  ble«8ing  of  Judah  and  Issachar  courage.    So  that  you  may  conclude  that 

will  neyer  meet ;  that  the  same  people  or  no  people  overcharged  with  tribute  is  fit 

nation  »hould  be  both  the  lion's  whelp  for  empire."    Lord  Bacon  on  the  True 

and  the  ass   between  burdens ;  neither  Greatness  of  Kingdoms, 
will  it  be  that  a  people  overlaid  with  taxes         *  These    statutes    upon    the   points 

should  ever  become  yaliant  and  martial,  which  are  covered  by  them  are  the  best 

It  ifl  true  that  taxes  levied  by  consent  evidence  possible.    They  are  the  living 

of  the  Bute  do  abate  men's  courage  less,  charters  of  English  liberty,  to  the  present 

as  it  hath  been  seen  notably  in  the  exer-  day ;  and  as  the  forerunners  of  the  Amer* 

cise  of  the  Low  Countries,  and  in  some  ican  constitutions  and  the  source  from 

degree  in  the  subsidies  of  England,  for  which  have  been  derived  many  of  the 

yon  most  note  that  we  speak  now  of  the  most  important  articles  in  their  bills  of 

heart  and  not  of  the  purse;  so  thst  al-  rights,  they  are  constantly  appealed  to 

though  the  same  tribute  or  tax  laid  by  when  personal  liberty  or  private  rights 

Consent  or  by  imposing  be  all  one  to  the  are  placed  in  apparent  antagonism  to  the 

^urse,  yet   it  works  diversely  upon  the  claims  of  government. 
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mon  law  of  England,  so  far  as  they  had  tacitly  adopted  it  as 
suited  to  their  condition;  second,  of  the  statutes  of  England,  or 
of  Great  Britain,  amendatory  of  the  common  law,  which  they 
had  in  like  manner  adopted;  and,  thirds  of  the  colonial  statutes.^ 

The  first  and  second  constituted  the  American  common  law,  and 

hy  this  in  great  part  are  rights  adjudged  and  wrongs  redressed 
in  the  American  States  to  this  day.^ 

1  The  like  condition  of  things  is  found  to  repeal  the  acts  of  Parliament,  and  to 
to  exist  in  the  new  States  formed  and  re^nact  such  portions  of  them  as  were  re- 
admitted to  the  Union  since  the  Constitu-  garded  important  here.  See  the  Micbi* 
tion  was  adopted.  Congress  creates  ter-  gnn  repealing  statute,  copied  from  that  of 
ritorial  governments  of  different  grades,  Virginia,  in  Code  of  1820,  p.  469.  Others 
but  generally  with  plenary  legislative  named  a  date  or  event,  and  provided  by 
power  either  in  the  governor  and  Judges,  law  that  English  statutes  passed  subse- 
a  territorial  council,  or  a  territorial  legis-  quently  'should  not  be  of  force  within 
lature  chosen  by  the  people ;  and  the  their  limits.  In  some  of  the  new  States 
authority  of  this  body  extends  to  all  right-  there  were  also  other  laws  in  force  than 
ful  subjects  of  legislation,  subject,  how-  those  to  which  we  have  above  alluded, 
ever,  to  the  disapproval  of  Congress.  Vin-  as  for  example,  the  ordinance  of  1787,  in 
cennes  University  v.  Indiana.l4  How.  268 ;  the  Northwest  Territory.  There  has  been 
Miners'  Bank  v.  Iowa,  12  How.  1.  Thus  much  discussion  of  the  question  whether 
the  Territory  of  Oregon  had  power  to  that  ordinance  was  superseded  in  each 
grant  a  legislative  divorce.  Maynard  v.  of  the  States  formed  out  of  that  Terri- 
Hill,  125  U.  S.  190,  8  Sup.  Ct.  Rep.  728.  tory  by  the  adoption  of  a  State  constitu- 
A  territorial  legislature  may  empower  a  tion,  and  admission  to  the  Union.  In 
probate  court  to  grant  a  divorce.  Whit-  Hogg  v.  The  Zanesville  Canal  Manufao- 
more  v.  Harden,  3  Utah,  121.  1  Pac.  466.  turing  Co.,  6  Ohio,  410,  it  was  held  that 
The  legislation,  of  course,  must  not  be  in  the  provision  of  the  ordinance  that  the 
conflict  with  the  law  of  Congress  confer-  navigable  waters  of  the  Territory  and 
ring  the  power  to  legislate,  but  a  variance  the  carrying-places  between  should  be 
from  it  may  be  supposed  approved  by  common  highways,  and  forever  free,  was 
that  body,  if  suffered  to  remain  without  permanent  in  its  obligation,  and  could  not 
disapproval  for  a  series  of  years  after  bealtered  without  the  consent  both  of  the 
being  duly  reported  to  it.  Clinton  v.  people  of  the  State  and  of  the  United 
Englebrect,  18  Wall.  484,  446.  See  Wil-  States,  given  through  their  representor 
Hams  v.  Bank  of  Michigan,  7  Wend,  539 ;  tives.  "  It  is  an  article  of  compact ;  and 
Swan  V,  Williams,  2  Mich.  427 ;  Stout  v.  until  we  assume  the  principle  that  the 
Hyatt,  13  Kan.  232;  Himman  v.  Warren,  sovereign  power  of  a  State  is  not  bound 
6  Oreg.  408.  As  to  the  complete  control  by  compact,  this  clause  must  be  consid- 
of  Congress  over  the  Territories,  see  ered  obligatory."  Justice  McLean  and 
United  States  v,  Reynolds,  98  U.  S.  145  i  Judge  Leavitt,  in  Spooner  v.  McConnell, 
National  Bank  v,  Yankton,  101  U.  S.  129.  1  McLean,  337,  examine  this  subject  at 
It  may  exclude  polygs  mists  from  the  considerable  length,  and  both  arrive  at 
right  to  vote.  Qt  may  declare  void  the  the  same  conclusion  with  the  Ohio  court, 
charter  of  a  church  granted  by  the  legis-  The  like  opinion  was  subsequently  ex- 
lature  of  the  Territory.  Church  of  Jesus  pressed  in  Palmer  v.  Commissionen  of 
Christ  of  Latter  Day  Saints  v.  United  Cuyahoga  Co.,  8  McLean,  226,  and  in 
States,  136  U.  S.  1, 10  Sup.  Ct.  Rep.  792  Q  Jolly  v,  Terre  Haute  Drawbridge  Co.,  0 
Murphy  t^.  Ramsey,  114  U.  S.  15,  5  Sup.  McLean,  237.  See  also  United  States  r. 
Ct.  Rep.  747.  In  Treadway  v.  Schnauber,  New  Bedford  Bridge,  1  Wood.  &  M.  401 ; 
1  Dak.  286,  it  was  decided  that  without  Strader  v.  Graham,  10  How.  82 ;  Doe  v. 
express  authority  a  territorial  legislature  Douglass,  8  Blackf.  12 ;  Connecticut  Mn* 
could  not  vote  aid  to  a  railroad  company,  tual  Life  Ins.  Co.  o.  Cross,  18  Wis.  109; 

3  A  few  of  the  States,  to  get  rid  of  Milwaukee    Gaslight   Co.   v.    Schooner 

confusion  in  the  law,  deemed  it  desirable  Gamecock,  23  Wis.  144 ;  Wisconsin  Rirer 
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Every  colony  had  also  its  charter,  emanating  from  the  Crown, 
and  constituting  its  colonial  constitution.  All  but  two  of  these 
were  swept  away  by  the  whirlwind  of  revolution,  and  others  sub- 
stituted which  had  been  framed  by  the  people  themselves,  through 
the  agency  of  conventions  which  they  had  chosen.  The  excep- 
tions were  those  of  Connecticut  and  Rhode  Island,  each  of  which 
States  had  continued  its  government  under  the  colonial  charter, 
finding  it  sufficient  and  satisfactory  for  the  time  being,  and 
accepting  it  as  the  constitution  for  the  State. ^ 

ImproTement  Co.  v.  Lyons,  30  Wis.  61 ;  government.  Louisiana  has  a  code  pecu- 
Attomey-General  v.  £au  Claire,  87  Wis.  liar  to  itself,  based  upon  the  civil  law. 
400;  Keokuk  v.  Packet  Co.,  45  Iowa,  196.  Much  of  Mexican  law,  and  especially  aa 
Compare  Woodburn  v.  Kilbourn  Mnnuf.  regards  lands  and  land  titles,  is  retained 
Co.,  1  Abb.  U.  S.  168 ;  8.  c.  1  Biss.  546.  in  the  systems  of  Texas  and  California. 
But  in  Escanaba  Co.  v.  Chicago,  107  U.  S.  In  Micliigpan,  when  the  acts  of  Parlia- 
678, 2  Sup.  Ct.  Rep.  185,  it  was  decided  ment  were  repealed,  it  was  also  deemed 
that  limitations  on  legislative  power  im-  important  to  repeal  all  laws  derived  from 
posed  by  the  ordinance  ceased  to  have  France,  through  the  connection  with  the 
effect  within  a  State  upon  its  admission  Canadian  provinces,  includingtlieCou^tims 
to  the  Union,  except  as  the  State  had  de  Paris,  or  ancient  French  common  law. 
voluntarily  adopted  them.  See  Sands  v.  In  the  mining  States  and  Territories  a 
Manistee  River  Imp.  Co.,  123  U.  S.  288,  8  peculiar  species  of  common  law,  relating 
Sup.  Ct.  Rep.  1 13 ;  Higgins  v.  Farmers'  to  mining  rights  and  titles,  has  sprung  up, 
Ins.  Co.,  60  Iowa,  50,  14  N.  W.  118,  and  having  its  origin  among  the  miners,  but 
also  the  early  cases  of  La  Piai«ance  Bay  recognized  and  enforced  by  the  courts. 
Harbor  Co.  v.  Monroe,  Walk.  Ch.  155,  Regarding  the  canon  and  ecclesiastical 
and  Depew  v.  Trustees,  5  Ind.  8;  and  law,  and  their  force  in  this  country,  see 
with  reference  to  the  enabling  acts  of  Crump  v.  Morgan,  3  Ired.  £q.  91 ;  Le  Bar- 
Oregon,  Louisiana,  and  California,  in  ron  v.  Le  Barron,  35  Vt.  865.  That  con- 
Willamette  Iron  Bridge  Co.  v.  Hatch,  125  stitutions  are  supposed  to  be  framed  in 
U.  S.  1,  8  Sup.  Ct.  Rep.  811 ;  Hamilton  v.  reference  to  existing  institutions,  see  Pope 
Vicksburg,  &c.  R.  R.  Co.,  110  U.  S.  280,  v.  Phifer,  3  Heisk.  686.  A  change  in  a 
7  Sup.  Ct.  Rep.  206;  Cardwell  v.  Ameri-  constitution  cannot  retroact  upon  legis- 
can  Bridge  Co.,  113  U.  S.  205,  5  Sup.  Ct  lation  so  as  to  enlarge  its  scope.  Dewar 
Rep.  423;  People  v,  Potrero,  &c.  R.  R.  v.  People,  40  Mich.  401.  See  Dullam  v. 
Co.,  67  Cal.  166,  7  Pac  445.  And  the  Willson,  53  Mich.  392, 10  N.  W.  112. 
provision  that  the  rivers  shall  be  forever  ^  It  is  worthy  of  note  that  the  first 
free  refers  not  to  physical  obstructions,  well-authenticated  case  in  which  a  legis- 
but  to  the  imposition  of  duties  for  the  lative  act  was  held  void  for  incompati- 
use  of  the  navigation,  and  any  discrimi-  bility  with  the  constitution  of  the  State, 
nation  against  citizens  of  other  States,  was  decided  under  one  of  these  charters. 
Escanaba  Co.  v,  Chicago,  nupra ;  Huse  v.  It  was  that  of  Trevett  v.  Weeden,  decided 
Qlover,  119  U.  S.  543,  and  cases  last  cited,  in  Rhode  Island  in  1786.  See  Arnold's 
But  a  State  may  charge  tolls  for  the  use  History  of  Rhode  Island,  Vol.  II.  c.  24. 
of  improvements  it  has  made  in  its  navi-  Mr.  Brinton  Coxe,  in  his  book  on  Judicial 
gable  rivers.  Huse  v.  Glover;  Sands  v.  Power  and  Constitutional  Legislation, 
Manistee  River  Imp.  Co.,  supra;  Palmer  makes  much  use  of  this  case,  and  refers 
9.  Com'rs,  3  McLean,  226;  Spooner  v,  to  others  decided  near  the  same  time. 
McConnell,  1  McLean,  337.  See  also,  Mr.  Gouveneur  Morris,  in  an  address  to 
port,  863, 864.  the  Pennsylvania  Assembly  in  1786, 
In  some  of  the  States  formed  out  of  the  speaks  of  a  law  passed  in  New  Jersey 
territory  acquired  by  the  United  States  having  been  declared  unconstitutional 
from  foreign  powers,  traces  will  be  foimd  and  void,  and  is  supposed  to  have  referred 
of  the  laws  existing  before  the  change  of  to  the   unreported  case  of   Holmes  v. 


56  CONSTITUTIONAL  LIMITATIONS.  [CH.  IIL 

New  States  have  since,  from  time  to  time,  formed  constitutions, 
either  regularly  in  pursuance  of  enabling  acts  passed  by  Congress, 
or  irregularly  by  the  spontaneous  action  of  the  people,  or  under 
the  direction  of  the  legislative  or  executive  authority  of  the  Terri- 
tory to  which  the  State  succeeded.  Where  irregularities  existed, 
they  must  be  regarded  as  having  been  cured  by  the  subsequent 
admission  of  the  State  into  the  Union  by  Congress;  and  there 
were  not  wanting  in  the  case  of  some  States  plausible  reasons  for 
insisting  that  such  admission  had  become  a  matter  of  right,  and 
that  the  necessity  for  an  enabling  act  by  Congress  was  dispensed 
with  by  the  previous  stipulations  of  the  national  government  in 
acquiring  the  territory  from  which  such  States  were  formed. ^ 
Some  of  these  constitutions  pointed  out  the  mode  for  their  own 
modification;  others  were  silent  on  that  subject;  but  it  has  been 
assumed  that  in  such  cases  the  power  to  originate  proceedings  for 
that  purpose  rested  with  the  legislature  of  the  State,  as  the  de- 
partment most  nearly  representing  its  general  sovereignty;  and 
this  is  doubtless  the  correct  view  to  take  of  this  subject* 

The  theory  of  our  political  system  is  that  the  ultimate  sover- 
eignty is  in  the  people,  from  whom  springs  all  legitimate  author- 
ity.^ The  people  of  the  Union  created  a  national  constitution,  and 
conferred  upon  it  powers  of  sovereignty  over  certain  subjects,  and 
the  people  of  each  State  created  a  State  government,  to  exercise 
the  remaining  powers  of  sovereignty  so  far  as  they  were  disposed 
to  allow  them  to  be  exercised  at  all.  By  the  constitution  which 
they  establish,  they  not  only  tie  up  the  hands  of  their  official 
agencies,  but  their  own  hands  as  well;  and  neither  the  officers  of 
the  State,  nor  the  whole  people  as  an  aggregate  body,  are  at  lib- 
erty to  take  action  in  opposition  to  this  fundamental  law.    But  in 

Wallow,  which  Mr.  Coxe  thought  must  Bank,  20  Ohio,  28S.    The  debates  in  the 

have  been  decided  in  1786  or  1787,  but  Senate  of  the  United  States  on  the  admis- 

which  President  Scott  of  Rutger's  College,  sion  of  Michigan  to  the  Union  go  fully 

who  has  examined  the  original  files  and  into  this  question.     See  Benton's  Abridg* 

records,  informs  us  was  decided  in  1780.  ment   of    Congressional    Debates,    Vol. 

The  next  reported  case  in  which  a  like  XIII.  pp.  69-72.    And  as  to  the  right 

result  was  reached  was  Bayard  u.  Single-  of  the  people  of  a  Territory  to  originate 

ton,  to  be  found  in  Martin,  N.  C.  Rep.  measures  looking  to  an  application  for 

p.  48.  admission  to  the  Union,  see  Opinions  of 

1  This  was  the  claim  made  on  behalf  Attomeys-Oeneral,  Vol.  II.  p.  726. 
of  Michigan ;  it  being  insisted  that  the         «  See  Jameson  on  Constitutional  Con- 
citizens,  under  the  provisions  of  the  ordi-  ventions,  c.  8. 

nance  of  1787,  whenever  the  Territory  ac-         «    McLean,  J.,  in  Spooner  v.  McCon- 

quired  the  requisite  population,  had  an  nell,  1  McLean,  847;    Waite,  Ch.  J.,  in 

absolute  right  to  form  a  constitution  and  Minor  v.  Uappersett,  21  Wall.  162,  172; 

be  admitted  to  the  Union  under  it.    See  CampbeH's  Case,  2  Bland  Ch.  209,  20 

Scott  r.  Detroit  Young  Men's  Society's  Am.  Dec.  860;  Reynolds  v.  Baker,  6  Cold. 

Lessee,  1  Doug.  (Mich.)  110,  and  the  con-  221 ;  Potter's  Dwarris  on  Stat  c.  1. 
^"Hry   opinion    in  Myers  v.  Manhattan 
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every  State,  although  all  persons  are  under  the  protection  of  the 
goYernment,  and  obliged  to  conform  their  action  to  its  laws,  there 
are  always  some  who  are  altogether  excluded  from  participation 
in  the  government,  and  are  compelled  to  submit  to  be  ruled  by 
an  authority  in  the  creation  of  which  they  have  no  choice.  The 
political  maxim,  that  government  rests  upon  the  consent  of  the 
governed,  appears,  therefore,  to  be  practically  subject  to  many 
exceptions;  and  when  we  say  the  sovereignty  of  the  State  is 
vested  in  the  people,  the  question  very  naturally  presents  itself, 
What  are  we  to  understand  by  The  People  as  used  in  this 
connection? 

What  should  be  the  correct  rule  upon  this  subject,  it  does  not 
fall  within  our  province  to  consider.  Upon  this  men  will  theorize ; 
but  the  practical  question  precedes  the  formation  of  the  Constitu- 
tion and  is  addressed  to  the  people  themselves.  As  a  practical 
fact  the  sovereignty  is  vested  in  those  persons  who  are  permitted 
by  the  constitution  of  the  State  to  exercise  the  elective  franchise.^ 
Such  persons  may  have  been  designated  by  description  in  the  en- 
abling act  of  Congress  permitting  the  formation  of  the  constitu- 
tion, if  any  such  there  were,  or  the  convention  which  framed  the 
constitution  may  have  determined  the  qualifications  of  electors 
without  external  dictation.  In  either  case,  however,  it  was  essen- 
tial to  subsequent  good  order  and  contentment  with  the  govern- 
ment, that  those  classes  in  general  should  be  admitted  to  a  voice 
in  its  administration,  whose  exclusion  on  the  ground  of  want  of 
capacity  or  of  moral  fitness  could  not  reasonably  and  to  the 
general  satisfaction  be  defended. 

Certain  classes  have  been  almost  universally  excluded,  — the 
slave,  because  he  is  assumed  to  be  wanting  alike  in  the  intelli- 
gence and  the  freedom  of  will  essential  to  the  proper  exercise  of 
the  right;  the  woman,  from  mixed  motives,  but  mainly,  perhaps, 
because,  in  the  natural  relation  of  marriage,  she  was  supposed  to 
be  under  the  influence  of  her  husband,  and,  where  the  common 
law  prevailed,*  actually  was  in  a  condition  of  dependence  upon 
and  subjection  to  him;^  the  infant,  for  reasons  similar  to  those 
which  exclude  the  slave;  the  idiot,  the  lunatic,  and  the  felon,  on 
obvious  grounds ;  and  sometimes  other  classes  for  whose  exclusion 
it  is  diflScult  to  assign  reasons  so  generally  satisfactory. 

The  theory  in  these  cases  we  take  to  be  that  classes  are  ex- 
cluded because  they  lack  either  the  intelligence,  the  virtue,  or  the 

1  "  The  people,  for  politicftl  pnrposes,         >  Some  reference  is  made  to  the  rea- 

mntt  be  considered  as  synonymous  with  sons  for  tlie  exclusion  in  the  opinions  in 

qasiifled  voters*"    Blair  r.  Ridgely,  41  Bradwell   v.    State,  16  Wall.  ISO,   and 

Vo.  68.  Minor  t^.  Happenett,  81  Wail.  168. 
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liberty  of  action  essential  to  the  proper  exercise  of  the  elective 
franchise.  But  the  rule  by  which  the  presence  or  absence  of 
these  qualifications  is  to  be  determined,  it  is  not  easy  to  establish 
on  grounds  the  reason  and  propriety  of  which  shall  be  accepted  by 
all.  It  must  be  one  that  is  definite  and  easy  of  application,  and 
it  must  be  made  permanent,  or  an  accidental  majority  may  at  any 
time  change  it-,  so  as  to  usurp  all  power  to  themselves.  But  to 
be  definite  and  easy  of  application,  it  must  also  be  arbitrary.  The 
infant  of  tender  years  is  wanting  in  competency,  but  he  is  daily 
acquiring  it,  and  a  period  is  fixed  at  which  he  shall  conclusively 
be  presumed  to  possess  what  is  requisite.  The  alien  may  know 
nothing  of  our  political  system  and  laws,  and  he  is  excluded  until 
he  has  been  domiciled  in  the  country  for  a  period  judged  to  be 
sufficiently  long  to  make  him  familiar  with  its  institutions ;  races 
are  sometimes  excluded  arbitrarily ;  and  at  times  in  some  of  the 
States  the  possession  of  a  certain  amount  of  property,  or  the  ca- 
pacity to  read,  seems  to  have  been  regarded  as  essential  to  satis* 
factory  proof  of  sufficient  freedom  of  action  and  intelligence.^ 

Whatever  rule  is  once  established  must  remain  fixed  until 
those  who  by  means  of  it  have  the  power  of  the  State  put  into 
their  hands  see  fit  to  invite  others  to  participate  with  them  in  its 
exercise.  Any  attempt  of  the  excluded  classes  to  assert  their 
right  to  a  share  in  the  government,  otherwise  than  by  operating 
upon  the  public  opinion  of  those  who  possess  the  right  of  suffrage, 
would  be  regarded  as  an  attempt  at  revolution,  to  be  put  down 
by  the  strong  arm  of  the  government  of  the  State,  assisted,  if 
need  be,  by  the  military  power  of  the  Union.* 

In  regard  to  the  formation  and  amendment  of  State  constitu- 
tions, the  following  appear  to  be  settled  principles  of  American 
constitutional  law :  — 

I.  The  people  of  the  several  Territories  may  form  for  them- 
selves State  constitutions  whenever  enabling  acts  for  that  purpose 
are  passed  by  Congress,  but  only  in  the  manner  allowed  by  such 
enabling  acts,  and  through  the  action  of  such  persons  as  the  en- 

1  State  V.  Woodru£f,  2  Day,  604 ;  Cat-  utes,  referring  to  the  people  of  a  mani- 

lin  V.  Smith,  2  S.  &  R.  267;  Opinions  cipality  the  question  of  voting  aid   to 

of  Judges,   18  Pick.  576.    See  Mr.  Ban-  internal    improrennenta,    have   confined 

croft's  synopsis  of  the  first  constitutions  the  right  of  voting  on  the  question  to 

of  the  original  States,  in  his  History  of  uxpayers. 

the    American    Revolution,  c.  5.     For  *  The  case  of  Rhode  Island  and  the 

some  local  elections  it  is  quite  common  "Dorr  RebeUion,"  so  popularly  known, 

still  to  require  property  qualification  or  will  be  fresh  in  the  minds  of  all.    For 

the  payment  of  taxes  in  the  voter;  but  a  discussion  of   tome  of  the  legal  aa- 

statutes  of  this  description  are  generally  pects  of  the  case,  see  Lather  r.  Borden^ 

construed   liberally.      See    Crawford    v»  7  How.  1. 
Wilson,  4  Barb.  604.    Many  special  stat- 
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abling  acts  shall  clothe  with  the  elective  franchise  to  that  end. 
If  the  people  of  a  Territory  shall,  of  their  own  motion,  without 
such  enabling  act,  meet  in  convention,  frame  and  adopt  a  consti- 
tution, and  demand  admission  to  the  Union  under  it,  such  action 
does  not  entitle  them,  as  matter  of  right,  to  be  recognized  as  a 
State;  but  the  power  that  can  admit  can  also  refuse,  and  the 
territorial  status  must  be  continued  until  Congress  shall  be  satis- 
fied to  suffer  the  Territory  to  become  a  State.  There  are  always 
in  these  cases  questions  of  policy  as  well  as  of  constitutional  law 
to  be  determined  by  the  Congress  before  admission  becomes  a 
matter  of  right, — whether  the  constitution  formed  is  republican; 
whether  suitable  and  proper  State  boundaries  have  been  fixed 
upon;  whether  the  population  is  sufiicient;  whether  the  proper 
qualifications  for  the  exercise  of  the  elective  franchise  have  been 
agreed  to;  whether  any  inveterate  evil  exists  in  the  Territory 
which  is  now  subject  to  control,  but  which  might  be  perpetuated 
under  a  State  government, — these  and  the  like  questions,  in 
which  the  whole  country  is  interested,  cannot  be  finally  solved 
by  the  people  of  the  Territory  for  themselves,  but  the  final  deci- 
sion must  rest  with  Congress,  and  the  judgment  must  be  favorable 
before  admission  can  be  claimed  or  expected.^ 

II.  In  the  original  States,  and  all  others  subsequently  admitted 
to  the  Union,  the  power  to  amend  or  revise  their  constitutions 
resides  in  the  great  body  of  the  people  as  an  organized  body  poli- 
tic, who,  being  vested  with  ultimate  sovereignty,  and  the  source 
of  all  State  authority,  have  power  to  control  and  alter  at  will  the 
law  which  they  have  made.  But  the  people,  in  the  legal  sense, 
must  be  understood  to  be  those  who,  by  the  existing  constitution, 
are  clothed  with  political  rights,  and  who,  while  that  instrument 
remains,  will  be  the  sole  organs  through  which  the  will  of  the 
body  politic  can  be  expressed.  ^ 

III.  But  the  will  of  the  people  to  this  end  can  only  be  ex- 
pressed in  the  legitimate  modes  by  which  such  a  body  politic 
can  act,  and  which  must  either  be  prescribed  by  the  constitution 
whose  revision  or  amendment  is  sought,  or  by  an  act  of  the  legis- 
lative department  of  the  State,  which  alone  would  be  author- 

• 

1  When    a    constitution     hM     been  tnch  changes  and  additions,  and  it  is  ad* 

adopted  by  the  people  of  a  Territory,  mitted,  the  changes  become  a  part  of  the 

preparatory  to  admission  as  a  State,  and  constitu,tion,  and  binding   as   such,   al- 

Congress  prescribes  certain  changes  and  though  not  submitted  to  the  people  for 

additions  to  be  adopted  by  the  legisla.  approval.    Brittle  v.  People.  2  Neb.  198 ; 

tore  as  part  of  the  constitution,  and  de-  Secombe  v.  Kittelson,  29  Minn.  666,  12 

dares  such  changes  and  additions  to  be  N.  W.  619. 

fundamental  conditions  of  admission  of  *  Luther  v.  Borden,  7  How.  1 ;  Wells 

the  State,  and  the  legislature  accepts  v.  Bain,  76  Penn.  St  89. 
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ized  to  speak  for  the  people  upon  this  subject,  and  to  point  out  a 
mode  for  the  expression  of  their  will  in  the  absence  of  any  pro- 
vision for  amendment  or  revision  contained  in  the  constitution 
itself.  1 

1  Opinions  of  Judge8,6Cush.  678.  The  mental  law."  See  also  State  v,  McBride, 
first  constitution  of  New  York  contained  4  Mo.  803 ;  State  ».  Tufly,  19  Nev.  391, 
no  provision  for  its  own  amendment,  and  12  Pac.  835;  /n  re  Const.  Convention,  14 
Mr.  Hammond,  in  his  Political  History  of  R.  I.  649;  Koehier  v.  Hill,  (K)  Iowa,  543, 
New  York,  Vol.  I.  c.  26,  gives  a  very  14  N.  W.  738,  15  N.  W.  609.  In  the  last 
interesting  account  of  the  controversy  case  it  is  held  that  where  a  proposed 
before  the  legislature  and  in  the  council  amendment  must  be  entered  at  length  upon 
of  revision  as  to  the  power  of  the  legisla-  the  journal,  neither  the  enrolled  resolu- 
ture  to  call  a  convention  for  revision,  and  tion  embodying  it  nor  parol  evidence  can 
as  to  the  mode  of  submitting  its  work  to  be  received  to  contradict  the  journal ; 
the  people.  In  Collier  v.  Frierson,  24  nor  are  tiie  courts  debarred  from  as- 
Ala.  100,  it  appeared  that  tlie  legislature  certaining  the  truth  by  the  fact  that  a 
had  proposed  eight  different  amendments  second  general  assembly  passed  the 
to  be  submitted  to  the  people  at  the  same  amendment  as  enrolled.  But  if  the 
time;  the  people  had  approved  them,  proposition  is  recorded  in  the  Senate 
and  all  the  requisite  proceedings  to  journal  and  amended  in  tiie  House  and 
make  them  a  part  of  the  constitution  had  the  amendment  is  then  recorded  in  the 
been  had,  except  that  in  the  subsequent  Senate,  it  is  not  a  valid  objection  that 
legislature  the  resolution  for  their  ratiff-  the  whole  proposition  is  not  recorded  in 
cation  had,  by  mistake,  omitted  to  recite  one  place  in  the  Senate  journal.  In  re 
one  of  them.  On  tlie  question  whether  Senate  File,  25  Neb.  864,  41  N.  W.  Rep. 
this  one  had  been  adopted,  we  quote  from  981.  It  is  enough  if  the  journal  entry  is 
the  opinion  of  the  court :  "  Tlie  constitu-  by  reference  to  the  title.  Tliomason  w. 
tion  can  be  amended  in  but  two  ways:  Ruggles,  69  CaL  465, 11  Pac.  20.  Wliere 
eitlier  by  the  people  who  originally  the  constitution  provided  that  amend- 
framed  it,  or  in  the  mode  prescribed  by  ments  should  be  proposed  by  one  general 
the  instrument  itself.  .  .  .  We  entertain  assembly,  and  approved  and  submitted  to 
no  doubt  that  to  change  the  constitution  popular  vote  by  a  second,  and  seventeen 
in  any  other  mode  than  by  a  convention,  amendments  were  thus  approved  together, 
every  requij^ition  which  is  demanded  by  and  the  second  general  assembly  passed 
the  instrument  itself  must  be  observed,  upon  and  submitted  eight  by  one  bill  and 
and  the  omission  of  any  one  is  fatal  to  nine  by  another,  the  submission  was  held 
the  amendment.  We  scarcely  deem  any  sufScient  and  valid.  Trustees  of  Univer- 
argument  necessary  to  enforce  this  prop-  sity  t*  Mclver,  72  N.  C.  76.  Several 
osition.  The  constitution  is  the  supreme  propositions  which  in  effect  are  but  one 
and  paramount  law.  The  mode  by  which  amendment  may  be  submitted  to  the  peo- 
amendments  are  to  be  made  under  it  is  pie  as  one  amendment.  State  v.  Timme, 
clearly  defined.  It  has  been  said  that  54  Wis.  318, 1 1  N.  W.  785.  A  high  license 
certain  acts  are  to  be  done,  certain  req-  amendment  and  a  prohibitory  amendment 
nisitions  are  to  be  observed,  before  a  may  be  submitted  at  one  time.  In  re 
change  can  be  effected.  But  to  what  Senate  File,  supra.  An  amendment  be- 
purpose  are  those  acts  required  or  those  comes  effective  when  the  votes  are.  can- 
requisitions  enjoined,  if  the  legislature  or  vassed.  The  Governor  need  not  make  a 
any  department  of  the  government  can  proclamation.  Sewall  v.  State,  15  Tex. 
dispense  with  them  ?  To  do  so  would  be  App  56;  Wilson  p.  State,  id.  150.  [A 
to  violate  the  instrument  which  they  are  proposed  amendment  wlilch  has  duly 
sworn  to  support,  and  every  principle  of  passed  the  legislature  does  not  in  Penn- 
public  law  and  sound  constitutional  pol-  sylvnnia  require  to  be  passed  upon  by  the 
icy  requires  the  courts  to  pronounce  Governor  before  it  can  be  submitted  to 
against  any  amendment  which  is  not  the  people.  Com.  v.  Griest,  106  Pa.  396, 
■hown  to  have  been  made  in  accordance  46  Atl.  505, 50  L.  R.  A.  568 ;  State  v.  Dahl, 
with  the  rules  preacribed  by  the  f  unda-  6  N.  D.  81,  68  N.  W.  418,  84  L.  R.  A.  97. 
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IV.  In  accordance  with  universal  practice,  and  from  the  very 
necessity  of  the  case,  amendments  to  an  existing  constitution,  or 
entire  revisions  of  it,  must  be  prepared  and  matured  by  some 
body  of  representatives  chosen  for  the  purpose.  It  is  obviously 
impossible  for  the  whole  people  to  meet,  prepare,  and  discuss  the 
proposed  alterations,  and  there  seems  to  be  no  feasible  mode  by 
which  an  expression  of  their  will  can  be  obtained,  except  by  ask- 
ing it  upon  the  single  point  of  assent  or  disapproval.  But  no 
body  of  representatives,  unless  specially  clothed  with  power  for 
that  purpose  by  the  people  when  choosing  them,  can  rightfully 
take  definitive  action  upon  amendments  or  revisions;  they  must 
submit  the  result  of  their  deliberations  to  the  people  —  who  alone 
are  competent  to  exercise  the  powers  of  sovereignty  in  framing 
the  fundamental  law  —  for  ratification  or  rejection.  The  consti- 
tutional convention  is  the  representative  of  sovereignty  only  in  a 
very  qualified  sense,  and  for  the  specific  purpose,  and  with  the 
restricted  authority  to  put  in  proper  form  the  questions  of  amend- 
ment upon  which  the  people  are  to  pass;  but  the  changes  in  the 
fundamental  law  of  the  State  must  be  enacted  by  the  people 
themselves.^ 


Whetlier  or  not  a  proposed  araendmeot  vote  of  the  people  in  a  manner  different 
has  been  duly  adopted  is  a  question  for  the  from  that  presuribed  bjr  tlie  act  is  nuga- 
courts,  and  where  the  Governor  has  under  tory.  Wells  v.  Bain,  75  Penn.  St.  89. 
statute  appointed  a  commission  to  deter-  Such  a  convention  has  no  inherent  rights ; 
mine  the  result  of  the  popular  vote  upon  it  has  delegated  powers  only,  and  roust 
the  proposed  amendment,  the  proceedings  keep  within  tliem.  Woods's  Appeal,  75 
of  such  commission  may  be  reviewed  by  Penn.  St.  59.  Compare  Loomis  v.  Jack- 
r«rfiorar7,  notwithstanding  the  Governor's  son,  6  W.  Va.  618,  708.  The  Supreme 
proclamation  that  tlie  amendment  has  Court  of  Missouri  has  expressed  the 
been  duly  adopted.  State  v,  Wurts,  63  opinion  that  it  was  competent  for  a  con- 
K.  J.  L.  289,  43  Atl.  744,  45  L.  K.  A.  251.  vention  to  put  a  new  constitution  in 
In  voting  on  a  constitutional  amendment  force  without  submitting  it  to  the  people, 
voters  exercise  a  legislative  function  and  State  i;.  Neal,  42  Mo.  119.  But  this  was 
courts  cannot  eixjoin  the  Secretary  of  obiter.  QBut  if,  after  being  accepted  by 
State  from  publishing  notice  of  the  elec-  the  people,  the  convention  modifies  it  and 
tion  even  though  the  amendment,  if  promulgates  it  as  modified,  and  the  con- 
adopted,  may  be  invalid.  People  v.  stitution  as  promulgated  is  recognized  as 
Mills.  —  Col.  — ,  70  Fac.  322  (June  30,  valid  by  the  executive  and  legislative 
1902).']  branches  of  the  government,  the  modifi- 
1  See,  upon  this  subject,  Jameson  on  cations  must  be  deemed  valid.  Miller  v. 
the  Constitutional  Convention.  §§  415-418,  Johnson,  92  Ky.  589,  18  S.  W.  -522,  15  L. 
and  479-520.  This  work  is  so  complete  R.  A.  524.^  Where  proposed  amendments 
and  satisfactory  in  its  treatment  of  the  are  required  to  be  submitted  to  the  people, 
general  subject  as  to  leave  little  to  Ite  and  approved  by  a  majority  vote,  it  is  a 
said  by  one  who  shall  afterwards  attempt  mooted  question  whetlier  a  majority  of 
tn  cover  the  same  ground.  Where  a  tliose  voting  thereon  is  sufficient,  when  it 
convention  to  frame  amendments  to  the  appears  that  they  do  not  constitute  a 
constitution  is  sitting  under  a  legislative  majority  of  all  who  voted  at  the  same 
act  from  which  all  its  authority  is  de-  election.  See  State  v.  Swift.  69  Ind.  605 : 
rived,  the  aubmission  of  its  labors  to  a  and  cases  cil^<Ci^*  8lAi-b94.  [^'Fliat^ub- 
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V.  The  power  of  the  people  to  amend  or  revise  their  constitu- 
tions is  limited  bj  the  Constitution  of  the  United  States  in  the 
following  particulars:  — 

1.  It  must  not  abolish  the  republican  form  of  government, 
since  such  act  would  be  revolutionary  in  its  character,  and  would 
call  for  and  demand  direct  intervention  on  the  part  of  the  gov- 
ernment of  the  United  States.^ 

2.  It  must  not  provide  for  titles  of  nobility,  or  assume  to  vio- 
late the  obligation  of  any  contract,  or  attaint  persons  of  crime, 
or  provide  ex  post  facto  for  the  punishment  of  acts 'by  the  courts 
which  were  innocent  when  committed,  or  contain  any  other 
provision  which  would,  in  eflFect,  amount  to  the  exercise  of 
any  power  expressly  or  impliedly  prohibited  to  the  States  by  the 
Constitution  of  the  Union.  For  while  such  provisions  would  not 
call  for  the  direct  and  forcible  intervention  of  the  government 
of  the  Union,  it  would  be  the  duty  of  the  courts,  both  State  and 
national,  to  refuse  to  enforce  them,  and  to  declare  them  altogether 
void,  as  much  when  enacted  by  the  people  in  their  primary 
capacity  as  makers  of  the  fundamental  law,  as  when  enacted 
in  the  form  of  statutes,  through  the  delegated  power  of  their 
legislatures.^ 

VI.  Subject  to  the  foregoing  principles  and  limitations,  each 
State  must  judge  for  itself  what  provisions  shall  be  inserted  in  its 
constitution;  how  the  powers  of  government  shall  be  apportioned 
in  order  to  their  proper  exercise ;  what  protection  shall  be  thrown 
around  the  person  or  property  of  the  citizen;  and  to  what  extent 
private  rights  shall  be  required  to  yield  to  the  general  good.' 


lication  of  proposed  amendments  with  the 
statutes  adopted  at  same  session  of  legis- 
lature as  that  in  which  tlie  amendments 
were  proposed  is  a  sufficient  publication 
if  made  a  sufficiently  long  time  before 
election,  see  State  v.  Grey,  21  Nev.  378, 
82  Pac.  190,  19  L.  R.  A.  134.] 

1  Const,  of  U.  S.  art.  4,  §  4 ;  Federal- 
ist, No.  43. 

2  Cummings  v.  Missouri,  4  Wall.  277 ; 
Jefferson  Branch  Bank  v.  Skelly,  1  Black, 
436;  State  t;.  Keith.  63  N.  C.  140;  Jac- 
oway  V.  Denton,  25  Ark.  625;  Union 
Bank  v.  State,  9  Yerg.  490;  Girdner  i;. 
Stephens,  1  Heidk.  280 ;  Lawson  v.  Jef- 
fries, 47  Miss.  686.  12  Am.  Rep.  842 
Penn  v.  ToUison,  26  Ark.  545;  Dodge 
r.  Woolsey,  18  How.  831 ;  Pacific  R.  R. 
Co.  17.  Maguire,  20  Wall.  36;  Railroad 
Co.  V.  McClure,  10  Wall.  611 ;  White  r. 
Hart,  13  Wall.  646;  New  Orleans  Gas 


Co.  t;  Louisiana  Light  Co.,  115  U.  S.  650, 
6  Sup.  Ct.  Rep.  252 ;  Fisk  v.  Jefferson 
Police  Jury.  116  U.  S.  131,  6  Sup.  Ct. 
Rep.  829 ;  [jBier  r.  McGehee,  148  U.  S. 
137, 13  Sup.  Ct.  Rep.  580.]  The  fact  that 
the  constitution  containing  the  obnoxious 
provision  was  submitted  to  Congress,  and 
the  State  admitted  to  full  rights  in  the 
Union  under  it,  cannot  make  such  provi- 
sion valid.  Gunn  v,  Barry,  15  Wall.  610. 
'  Matter  of  the  Reciprocity  Bank,  22 
N.  Y.  9;  McMullen  v,  Hodge,  5  Texas, 
34;  Penn  v.  Tollison.  26  Ark.  545;  Mat- 
ter of  Oliver  Lee  &  Co.'s  Bank,  21  N.  Y. 
9.  In  the  case  last  cited,  Denio,  J.,  says  : 
'*The  [constitutional]  convention  was  not 
obliged,  like  the  legislative  bodies,  to  look 
carefully  to  the  preservation  of  vested 
rights.  It  was  competent  to  deal,  subject 
to  ratification  by  the  people  and  to  the 
Constitution  of  the  Federal  gorernment. 
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And  the  courts  of  the  State,  still  more  the  courts  of  the  Union, 
would  be  precluded  from  inquiring  into  the  justice  of  their  action, 
or  questioning  its  validity,  because  of  any  supposed  conflict  with 
fundamental  rules  of  right  or  of  government,  unless  they  should 
be  able  to  show  collision  at  some  point  between  the  instrument 
thus  formed  and  that  paramount  law  which  constitutes,  in  regard 
to  the  subjects  it  covers,  the  fundamental  rule  of  action  through- 
out the  whole  United  States.^ 

How  far  the  constitution  of  a  State  shall  descend  into  the  par- 
ticulars of  government,  is  a  question  of  policy  addressed  to  the 

* 

with  aU  private  and  social  rtgtits,  and  administration  of  President  Johnson ;  bat 

with  aU  the  existing  laws  and  institutions  as  it  is  the  hope  and  trust  of  our  people 

of  the  State.    If  the  convention  had  so  that   tlie  occasion    for  discussing    such 

willed,  and  the  people  had  concurred,  all  questions  will  never  arise  again,  we  do 

former  charters  and  grants  might   have  not  occupy  space  with  them  in  this  work, 

been  annihilated.     When,  therefore,  we  It  sufSces  for  the  present  to  say,  that 

are  seeking  for  the  true  construction  of  a  Congress  claimed,  insisted  upon,  and  en- 

constitutional  provision,  we  are  constantly  forced  the  right  to  prescribe  the  steps  to 

to  bear  in  mind  that  its  authors  were  not  be   taken  and   the  conditions  to  be  ob- 

ezecttting  a  delegated  authority,  limited  served  in  order  to  restore  these  States  to 

by  other  constitutional  restraints,  but  are  their  former  positions  in  the  Union,  and 

to  look  upon  them  as  the  founders  of  a  the  right  also  to  determine  when  the  pre- 

State,  intent  only  upon  establishing  such  scribed    conditions    had   been   complied 

prln6iples  as  seemed  best  calculated  to  with,  so  as  to  entitle  them  to  representa- 

produce  good   government  and  promote  tion  in  Congress.    There  is  some  discui- 

the  public  happiness,  at  the  expense  of  sion  of  the  general  subject  in  Texas  v. 

any  and   all  existing  institutions  which  White,  7  Wall.  700.      And  see  Gunn  v, 

might  stand  in  their  way."  Barry,  15  Wall.  610. 

^  All  the  State  constitutions  now  con-  Wlien  a  constitution  has  been  re- 
tain within  themselves  provisions  for  garded  by  the  people  of  a  State  as  valid, 
their  amendment.  Some  require  the  and  it  has  never  been  adjudged  illegal 
question  of  calling  a  convention  to  re-  by  the  courts,  a  Federal  circuit  court  will 
vise  the  constitution  to  be  submitted  not  question  its  legal  adoption.  Smith  v. 
to  the  people  at  stated  periods ;  others  Good,  34  Fed.  Rep.  204. 
leave  it  to  the  legislature  to  call  a  con-  It  has  been  decided  in  some  cases  that 
Tention,  or  to  submit  to  the  people  the  a  constitution  is  to  have  effect  from  the 
question  of  calling  one ;  while  the  major  time  of  its  adoption  by  the  people,  and 
part  allow  the  legislature  to  mature  spe-  not  from  the  time  of  the  admission  of  the 
cific  amendments  to  be  submitted  to  the  State  into  the  Union  by  Congress.  Scott 
people  separately,  and  these  become  a  v.  Young  Men's  Society's  Lessee,  1  Doug, 
part  of  the  constitution  if  adopted  by  the  ( Mich.)  1 19 ;  Campbell  v.  Fields, 35  Texas, 
requisite  vote.  751.     The  Texas  reconstruction  consti- 

When  the  late  rebellion  had  been  put  tution  became  operative  before  the  State 
down  by  tlie  military  forces  of  the  United  was  admitted  to  representation  in  Con- 
States,  and  the  State  governments  which  gress.  Peak  v  Swindle,  68  Texas,  242, 
constituted  a  part  of  the  disloyal  system  4  S.  W.  478.  An  amendment  to  the 
had  been  displaced,  serious  questions  Minnesota  original  constitution  adopted 
were  raised  as  to  the  proper  steps  to  be  before  formal  admission  of  the  State  is 
taken  in  order  to  restore  the  SUtes  to  valid.  Any  irregularity  is  healed  by  the 
their  harmonious  relations  to  the  Union,  admission,  and  the  subsequent  recogni- 
These  questions,  and  the  controversy  tion  of  the  validity  of  the  amendment 
over  them,  constituted  an  important  part  by  the  Stote.  Secombe  v.  Kittflson,  29 
of  the  history  of  our  country  during  the  Minn.  556,  12  N.  W.  519. 
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convention  which  forms  it.  Certain  things  are  to  be  looked  for 
in  all  these  instruments ;  though  even  as  to  these  there  is  great 
variety,  not  only  of  substance,  but  also  in  the  minuteness  of 
their  provisions  to  meet  particular  cases. 

L  We  are  to  expect  a  general  framework  of  government  to  be 
designed,  under  which  the  sovereignty  of  the  people  is  to  be  exer- 
cised by  representatives  chosen  for  the  purpose,  in  such  manner 
as  the  instrument  provides,  and  with  such  reservations  as  it 
makes. 

II.  Generally  the  qualifications  for  the  right  of  suffrage  will 
be  declared,  as  well  as  the  conditions  under  which  it  shall  be 
exercised. 

III.  The  usual  checks  and  balances  of  republican  government, 
in  which  consists  its  chief  excellence,  will  be  retained.  The 
most  important  of  these  are  the  separate  departments  for  the 
exercise  of  legislative,  executive,  and  judicial  power; (a)  and 
these  are  to  be  kept  as  distinct  and  separate  as  possible,  except 
in  so  far  as  the  action  of  one  is  made'  to  constitute  a  restraint 
upon  the  action  of  the  others,  to  keep  them  within  proper  bounds, 
and  to  prevent  hasty  and  improvident  action.  Upon  lejjislative 
action  there  is,  first,  the  c^ieck  of  the  executive,  who  will  gener- 
ally be  clothed  with  a  qualified  veto  power,  and  who  may  refuse 
to  execute   laws    deemed    unconstitutional;    and,    second,    the 

(a)  ^Authority  in  one  department  of  government  to  interfere  with  anot1)er  will 
always  be  strictly  construed.  Where  the  constitution  provides  for  sessions  of  the 
legislature  to  be  held  at  the  State  capitol,  '*  except  in  case  of  war,  insurrection  or 
pestilence,  when  it  may  by  proclamation  of  the  governor  assemble  for  the  time  being 
elsewhere,"  it  does  not  empower  the  governor  to  adjourn  the  Houses  after  they  have 
convened,  even  though  he  declares  a  state  of  insurrection  to  exist ;  neither  can  he 
under  his  power  to  adjourn  the  legislature,  in  case  of  disagreement  between  the  two 
Houses  in  regard  to  their  adjournment,  adjourn  them  to  meet  at  a  stated  time  at  an- 
other place  when  there  has  been  no  disagreement  between  the  two  Houses.  Taylor 
V.  Beckham,  —  Ky.  — ,  40  L.  R.  A.  258,  66  S.  W.  177.  See  this  case  in  Supreme 
Court  of  the  United  States,  where  the  writ  of  error  after  discussion  was  dismissed 
on  the  ground  that  no  deprivation  of  rights  secured  by  the  fourteenth  amendment, 
without  due  process,  was  shown,  nor  was  there  any  case  made  of  a  violation  of  the 
guaranty  of  a  republican  form  of  government.    Taylor  v.  Beckham,  178  U.  S.  648, 

20  Sup.  Ct.  Rep.  890.  Dissenting  opinion  of  Harlan,  J.,  20  Sup.  Ct.  Rep.  1009. 
Where  the  legislature  is  empowered  to  remove  judges  for  cause,  but  is  required  to 
give  notice  and  opportunity  to  appear,  this  imports  that  the  cause  shall  be  one  per- 
sonal to  the  judge,  and  he  cannot  be  removed  merely  to  cut  down  expenses.  But  if 
his  court  is  one  which  the  legislature  is  authorized  to  ordain  and  establish,  the  legis- 
lature may  abolish  the  court,  and  tlie  judge's  office  and  salary  will  thereupon  cease. 
McCulley  v.  State,  102  Tenn.  609,  63  S.  W.  134,  46  L.  R.  A.  667.  Tliat  all  the  terri- 
tory of  one  judicial  district  may  be  distributed  among  other  district)*  or  annexed  to 
one  district,  and  the  judge  thus  deprived  of  office,  see  Aikman  v.  Edwards,  65  Kan. 
761,  42  Pac.  366,  30  L.  R.  A.  140;  but  this  cannot  be  done  where  the  judge's  term 
of  office  is  fixed  by  the  constitution.     State  c.  Friedley,  135  Ind.  119.  34  N.  E.  872, 

21  L.  R.  A.  634.  Court  will  not  enjoin  any  attempted  exercise  of  legislative  power 
by  legislature.    State  v.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  33  L.  R.  A.  582.3 
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check  of  the  judiciary,  who  may  annul  unconstitutional  laws, 
and  punish  those  concerned  in  enforcing  them.  Upon  judicial 
action  there  is  the  legislative  check,  which  consists  in  the  power 
to  prescribe  rules  for  the  courts,  and  perhaps  to  restrict  their 
authority;  and  the  executive  check,  of  refusing  aid  in  enforcing 
any  judgments  which  are  believed  to  be  in  excess  of  jurisdiction. 
Upon  executive  action  the  legislature  has  a  power  of  restraint, 
corresponding  to  that  which  it  exercises  upon  judicial  action; 
and  the  judiciary  may  punish  executive  agents  for  any  action  in 
excess  of  executive  authority.  And  the  legislative  department 
has  an  important  restraint  upon  both  the  executive  and  the 
judiciary,  in  the  power  of  impeachment  for  illegal  or  oppressive 
action,  or  for  any  failure  to  perform  official  duty.  The  execu- 
tive, in  refusing  to  execute  a  legislative  enactment,  will  always 
'  do  so  with  the  peril  of  impeachment  in  view. 

IV.  Local  self-government  having  always  been  a  part  of  the 
English  and  American  systems,  we  shall  look  for  its  recognition 
in  any  such  instrument.  And  even  if  not  expressly  recognized, 
it  is  still  to  be  understood  that  all  these  instruments  are  framed 
with  its  present  existence  and  anticipated  continuance  in  view.^ 

V.  We  shall  also  expect  a  declaration  of  rights  for  the  pro- 
tection of  individuals  and  minorities.  This  declaration  usually 
contains  the  following  classes  of  provisions:  — 

1.  Those  declaratory  of  the  general  principles  of  republican 
government;  such  as,  that  all  freemen,  when  they  form  a  social 
compact,  are  equal,  and  no  man,  or  set  of  men,  is  entitled  to 
exclusive,  separate  public  emoluments  or  privileges  (a)  from  the 

*  Park    ComnusBionere   v.    Common  cnse  is  Taltiable  for  its  historical  discua- 

Council  of  Detroit,  28  Midi.  228;  People  sion  of  the  principle. 
V.  Albertson,  66  N.  Y.  60.    QUnder  the         The  legislature  cannot  fix  the  salariea 

constitution  of  Georgia  it  is  held  that  of  firemen  employed  by  municipalities, 

raunicipalities  cannot  maintain  the  prop-  althongh  there  is  no  limitation  on  such 

osition  of  absolute  local  self-goTernment  action  in  the  constitution,  since  this  is  a 

and  the  State  legislature  may  by  direct  matter  of  purely  local  concern.    Lexing- 

enactmentcontrol  the  local  police.   Amer-  ton  r.  Thompson,  —  Ky.  —,  68  S.  W. 

icQs  p.  Perry,  114  Ga.  871,  40  S.  E.  1004,  477,  67  L,  R  A.  776  (May  28,  1902).    A 

67  L.  R.  A.  280.    It  is  held  in  White  i;.  legislature  may  create  a  school  district 

Barker,  —  Iowa,  — ,  89  N.  W.  204,  67  L.  and  appoint  its  officers.    Kies  v.  Lowery, 

R.  A.244(Feb.  18.1902),thatthelegi8la-  —  Mich.  — ,  92  N.  W.  289  (Nov.   18, 

tore  could  not  take  from  the  municipality  1902).    For  a  discussion  of  the  "  Right  to 

the  management  of  a  municipal  water  Local   Self-Goyernment,"  see  article  by 

supply  system.    That  action  to  that  ef-  Mr.  Amasa  M.  Eaton,  18  Harv.  L.  Rev. 

feet  was  iuTalid  for  Tiolation  of  the  prin-  441,  670,  688, 14  id.  20, 116.^ 
ciple  of  municipal  self-goTemment.    This 

(a)  QTlie  provision  that  no  corporation  shall  be  granted  any  special  or  exclusive 
privilege  or  immunity  is  not  violated  by  an  act  which  allows  trustees  of  an  estate  to 
charge  the  estate  any  reasonable  sum  which  they  may  have  paid  "  to  a  company," 
aatborixed  by  law  so  to  do,  for  becoming  surety  upon  their  bonds.    Bt  Clark,  196  Pa. 

6 
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communitj  but  in  conBideration  of  public  services;  that  absolute, 
arbitrary  power  over  the  lives,  Jiberty,  and  property  of  freemen 
exists  nowhere  in  a  republic,  not  even  in  the  largest  majority; 
that  all  power  is  inherent  in  the  people,  and  all  free  govern- 
ments are  founded  on  their  authority,  and  instituted  for  their 
peace,  safety,  happiness,  security,  and  the  protection  of  prop- 
erty; that  for  the  advancement  of  these  ends  they  have  at  all 
times  an  inalienable  and  indefeasible  right  to  alter,  reform,  or 
abolish  their  government  in  such  manner  as  they  may  think 
proper;  that  all  elections  shall  be  free  and  equal;  that  no  power 
of  suspending  the  laws  shall  be  exercised  except  by  the  legis- 
lature or  its  authority;  that  standing  armies  are  not  to  be 
maintained  in  time  of  peace;  that  representation  shall  be  in 
proportion  to  population;  that  the  people  shall  have  the  right 
freely  to  assemble  to  consult  of  the  common  good,  to  instruct 
their  representatives,  and  petition  for  redress  of  grievances;  and 
the  like. 

2.  Those  declaratory  of  the  fundamental  rights  of  the  citizen : 
as  that  all  men  are  by  nature  free  and  independent,  and  have 
certain  inalienable  rights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  acquiring,  possessing,  and  pro- 
tecting property,  (a)   and   pursuing  and   obtaining  safety  and 

620, 46  Atl.  127, 48  L.  R.  A.  587.  But  tlie  priviledre  of  taking  ojsters  in  public  waters 
cannot  l)€  restricted  to  taxpayers.  Gustafson  r.  State,  40  Tex.  Cr.  67,  45  S  W.  717, 
48  S.  W.  618,  48  L.  R.  A  616.  But  labor  unions  may  be  granted  right  to  register 
their  trade-marks  and  labels  and  have  them  protected  from  infringement.  Schmalz 
V.  Woolley,  67  N.  J.  Eq.  803.  41  Atl.  939,  43  L.  R.  A.  86,  73  Am.  St.  637;  Perkins  v. 
Heert,  168  N.  Y.  306,  63  N.  E.  18,  43  L.  R.  A.  858,  70  Am.  St.  488.  Sale  of  ferry 
franchise  to  highest  bidder  is  not  a  grant  of  special  or  exclusive  privilege,  even 
though  the  franchise  be  exclusive,  all  persons  being  free  to  bid.  Patterson  v.  Woll- 
man,  6  N.  D.  608,67  N.  W.  1040,  33  L.   R.  A.  636;  Nixon  v.  Reid,  8  S.  D.  607, 

67  N.  W.  67,  32  L.  R.  A.  316.  Law  making  an  exception  from  civil  service  regula- 
tions in  case  of  veteran  soldiers,  and  compelling  their  appointment  to  vacancies 
upon  their  sworn  statements  of  qualification,  is  void.  Brown  v.  Russell,  166  Mass.  14, 
43  N.  E.  1006.  82  L.  R.  A.  263,  65  Am.  St.  357.  Statute  authorizing  the  levy  of  an 
arbitrary  tax  upon  ordinary  and  lawful  occupations  is  void.  State  v.  Conlon,  65 
Conn.  478,  88  Atl.  619.  81  L  R.  A.  66,  48  Am.  St  227.  Sutute  granting  to  trade- 
unions  copyright  in  their  trade-marks  is  valid.  State  v.  Bishop,  128  Mo.  373, 
81  S.  W.  9,  29  L.  R.  A.  200,  49  Am.  St  669,  and  see  note  hereto  in  L.  R.  A.  Statute 
specifying  number  of  deputies  to  he  allowed  county  officers  in  certain  counties, 
but  leaving  it  to  discretion  of  county  court  in  other  counties  is  void.  Weaver  v. 
Davidson  County,  104  Tenn.  315,  69  S.  W.  1106.] 

(a)  []An  act  which  mskes  it  unlawful  to  hire  any  laborer  to  work  more  than  eight 
hours  per  day  in  any  mine  or  smelter  is  void.  Re  Morgan,  26  Colo.  416,  68  Pac 
1071.  47  L.  R.  A.  62,  77  Am.  St.  269.  Rut  a  State  may  require  that  its  contractors 
and  builders  shall  employ  their  laborers  only  eight  hours  per  day.  Re  Dalton,  61 
Kan.  257,  69  Pac.  836,  47  L.  R.  A.  380.  The  right  to  liliercy  does  not  give  to  insur- 
ance corporations  the  right  to  contract  among  themselves  to  maintain  stipulated 
rates.  State  v.  Firemen's  Fund  Ins  Co.,  162  Mo.  1,  62  S.  W.  595,  45  L.  R.  A.  363. 
Right  to  engage  in  ticket  brokerage  cannot  be  restricted  to  persons  designated  by 
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happiness;  that  the  right  to  property  is  before  and  higher  than 
any  constitutional  sanction;  that  the  free  exercise  and  enjoyment 
of  religious  profession  and  worship,  without  discrimination  or 
preference,  shall  forever  be  allowed ;  ^  that  every  man  may  freely 
speak,  write,  and  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right;  that  every  man  may  bear 
arms  for  the  defence  of  himself  and  of  the  State;  that  the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  nor  shall  soldiers  be  quartered  upon  citizens  in  time  of 
peace ;  and  the  like. 

3.  Those  declaratory  of  the  principles  which  ensure  to  the 
citizen  an  impartial  trial,  and  protect  him  in  his  life,  liberty, 
and  property  against  the  arbitrary  action  of  those  in  authority : 
as  that  no  bill  of  attainder  or  ex  post  facto  law  shall  be  passed; 
that  the  right  to  trial  by  jury  shall  be  preserved ;  that  excessive 
bail  shall  not  be  required,  nor  excessive  punishments  inflicted ; 
that  no  person  shall  be  subject  to  be  twice  put  in  jeopardy  for 
the  same  offence,  nor  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  (a)  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law;  that  private  property 
shdl  not  be  taken  for  public  use  without  compensation;  and  the 
like-  (JO 

1  Hale  0.  Everett,  63  N.  H.  9;  Board  of  Education  v.  Minor,  23  Ohio  St.  211. 

transportation  companies.  People  v.  Warden,  &c.,  167  N.  Y.  116,  61  N.  E.  1006,  43 
L.  R.  A.  264.  68  Am.  St.  763.  But  see,  in  this  connection,  cases  cited  in  note  8,  page 
886,  post.  No  man  can  be  held  to  answer  for  the«ct  of  another  over  whom  he  lias  no 
control  or  authority,  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193,  38  Atl.  237, 29  L.  R. 
A.  808,  60  Am.  St.  801,  declaring  invalid  an  act  making  the  proprietor  of  a  mine  re- 
sponsible for  the  acts  and  neglects  of  a  licensed  mine  foreman  whom  he  was  by 
statute  compelled  to  employ.  Right  of  employer  to  discharge  employees  joining  ur 
refusing  to  withdraw  from  labor  unions  cannot  be  taken  from  him.  State  v.  Julow, 
129  Mo.  168.  81  S.  W.  781,  29  L.  R.  A.  267,  60  Am.  St  443,  a  statute  fixing  a  license 
fee  of  91,000  for  persons  engaged  in  hiring  laborers  in  one  State  to  be  employed  in 
another  is  inralid.    State  v.  Moore,  113  N.  C.  697,  18  S.  E.  842.^ 

(a)   [See  latter  part  of  note  1,  page  442.^ 

{b)  [The  provision  that  courts  of  justice  shall  be  open  to  every  person  and  that 
right  and  justice  shall  be  administered  without  denial,  sale,  or  delay  is  violated  by  a- 
statute  which  allows  an  attorney's  fee  to  successful  lien  claimants  but  not  to  success- 
ful defendants.  Davidson  v.  Jennings.  27  Colo.  187,  60  Pac.  364,  48  L.  R.  A.  340, 
88  Am.  St.  49.  Such  fees  are  allowed  in  Florida.  Dell  v.  Marvin,  41  Fla.  221,26 
So.  188,  46  L.  R.  A.  201,  79  Am.  St.  171.  Further  proceedings  in  an  action  may  be 
stayed  until  costa  of  an  appeal  are  paid.  Knee  o.  Baltimore  City  Pass.  Ry.  Co.,  87 
Md.  628,  40  Atl.  890,  42  L.  R.  A.  363.  A  person  is  not  deprived  of  property  or  par- 
ticular services  without  compensation  by  a  statute  which  compels  him  to  appear 
before  the  court  and  testify  in  criminal  cases,  and  deprives  him  of  all  right  to  fees 
therefor  or  makes  such  right  contingent  upon  conviction  of  accused.  State  v. 
Henley,  96  Tenn.  666,  41  S.  W.  862,  89  L.  R.  A.  126.  And  an  expert  witness  can 
not  claim  higher  fees  than  other  witnesses,  nor  can  he  refuse  to  testify  until  such 
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Other  clauses  are  sometimes  added  declaratory  of  the  princi- 
ples of  morality  and  virtue;  and  it  is  also  sometimes  expressly 
declared  —  what  indeed  is  implied  without  the  declaration  —  that 
everything  in  the  declaration  of  rights  contained  is  excepted  out 
of  the  general  powers  of  government,  and  all  laws  contrary 
thereto  shall  be  void. 

Many  other  things  are  commonly  found  in  these  charters  of 
government;^  but  since,  while  they  continue  in  force,  they  are 
to  remain  absolute  and  unchangeable  rules  of  action  and  deci- 
sion, it  is  obvious  that  they  should  not  be  made  to  embrace 
within  their  iron  grasp  those  subjects  in  regard  to  which  the 
policy  or  interest  of  the  State  or  of  its  people  may  vary  from 
time  to  time,  and  which  are  therefore  more  properly  left  to  the 
control  of  the  legislature,  which  can  more  easily  and  speedily 
make  the  required  changes. 

In  considering  State  constitutions  we  must  not  commit  the 
mistake  of  supposing  that,  because  individual  rights  are  guarded 
and  protected  by  them,  they  must  also  be  considered  as  owing 
their  origin  to  them.  These  instruments  measure  the  powers  of 
the  rulers,  but  they  do  not  measure  the  rights  of  the  governed. 
^  What  is  a  constitution,  and  what  are  its  objects?  It  is  easier 
to  tell  what  it  is  not  than  what  it  is.  It  is  not  the  beginning  of 
a  community,  nor  the  origin  of  private  rights;  it  is  not  the 
fountain  of  law,  nor  the  incipient  state  of  government ;  it  is  not 
the  cause,  but  consequence,  of  personal  and  political  freedom; 
it  grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience.  Designed  for  their 
protection  in  the  enjoyment  of  the  rights  and  powers  which  they 
possessed  before  the  constitution  was  made,  it  is  but  the  frame- 


1  "  This,  then,  is  the  office  of  ft  written 
[free3  constitution :  to  delegate  to  Tari- 
ous  public  functionaries  such  of  the 
powers  of  government  as  the  people  do 
not  intend  to  exercise  for  themselves ;  to 
datsify  these  powers,  according  to  their 
nature,  and  to  commit  them  to  separate 
agents ;  to  provide  for  the  choice  of  these 


agents  by  tlie  people ;  to  ascertain,  limits 
and  define  the  extent  of  the  authority 
thus  delegated;  and  to  reserve  to  the 
people  their  sovereignty  over  all  thingt 
not  expressly  committed  to  their  repre- 
sentatives." E.  P.  Hurlbttt  in  Human, 
Rights  and  their  Political  Guarantiee. 


fees  are  secured  to  him.  Dixon  v.  People,  168  III.  179,  48  N.  E.  108,  89  L.  R.  A. 
116 ;  upon  right  of  State  to  require  services  of  witnesses  without  compensation,  see 
note  to  Dixon  v.  People,  above,  in  L.  R.  A.  Moderate  court  fees  may  be  exacted  of 
parties  to  legal  proceedings.  Northern  Counties  Invt.  Trust  v.  Sears,  80  Or.  388, 41 
Pac.  931,  86  L.  R.  A.  188.  Repeal  of  statute  giving  right  of  action  against  county 
for  injury  resulting  from  defective  bridge  does  not  violate  a  provision  that  every 
man  shall  have  remedy  by  due  course  of  law  for  all  injuries  done  him.  Templeton 
V.  Linn.  Co.,  22  Oreg.  313,  29  Pac.  796, 16  L.  R.  A.  730.  Proceedings  in  a  second 
action  in  ejectment  may  be  stayed  until  costs  in  the  first  are  paid.  Shear  v.  Box,  92 
Ala.  696,  8  So.  792, 11  L.  R.  A.  020,  and  note.^ 
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work  of  the  political  government,  and  necessarily  based  upon 
the  pre-existing  condition  of  laws,  rights,  habits,  and  modes  of 
thought  There  is  nothing  primitive  in  it:  it  is  all  derived 
from  a  known  source.  Tt  presupposes  an  organized  society,  law, 
order,  property,  personal  freedom,  a  love  of  political  liberty,  and 
enough  of  cultivated  intelligence  to  know  how  to  guard  it  against 
the  encroachments  of  tyranny.  A  written  constitution  is  in 
every  instance  ^  limitation  upon  the  powers  of  government  in 
the  hands  of  agents ;  for  there  never .  was  a  written  republican 
constitution  which  delegated  to  functionaries  all  the  latent 
powers  which  lie  dormant  in  every  nation,  and  are  boundless  in 
extent  and  incapable  of  definition. "  ^ 

1  Hamilton  v.  St.  Louis  County  Court,  ancestors  to  summon  the  local  communitj 
15  Mo.  13,  per  Bates,  arguendo.  And  see  to  redress  local  evils,  instead  of  relying 
Matter  of  Oliver  Lee  &  Co.'s  Bank,  21  upon  king  or  legislature  at  a  distance  to 
N.  Y.  9;  Lee  v.  State,  26  Ark.  265-6.  do  so, — if  a  recognition  of  all  these  were 
"  Written  constitutions  sanctify  and  con-  to  be  stricken  from  the  body  of  our  con- 
firm great  principles,  but  the  latter  are  stitutional  law,  a  lifeless  skeleton  might 
prior  in  existence  to  the  former."  2  remain,  but  the  living  spirit;  that  which 
Webster's  Works,  392.  See  also  1  BL  gives  it  force  and  attraction,  which  makes 
Com.  124 ;  2  Story,  Life  and  Letters,  278 ;  it  valuable  and  draws  to  it  the  afifections 
Sidney  on  Government,  c.  3,  sees.  27  and  of  the  people ;  that  which  distinguishes 
33.  "If  this  charter  of  State  government  it  from  the  numberless  constitutions,  so 
which  we  call  a  constitution  were  all  called,  which  in  Europe  have  been  set  up 
there  was  of  constitutional  command  ;  if  and  thrown  down  within  the  last  hundred 
the  usages,  the  customs,  the  maxims  that  years,  many  of  which,  in  their  expres- 
have  sprung  from  the  habits  of  life,  siuns,  seemed  equally  fair  and  to  possess 
nodes  of  thought,  methods  of  trying  equal  promise  with  ours,  and  have  only 
facts  by  the  neighborhood,  and  mutual  been  wanting  in  the  support  and  vitality 
responsibility  in  neighborhood  interests;  which  these  alone  can  give,  —  this  living 
the  precepts  that  have  come  to  us  from  and  breathing  spirit  which  supplies  the 
the  revolutions  which  overturned  tyran-  interpretation  of  the  words  of  the  written 
nies ;  the  sentiments  of  manly  independ-  charter  would  be  utterly  lost  and  gone." 
•Dce  and  self-coutrol  which  impelled  o«r  People  v.  Hurlbut,  24  Mich.  44, 107. 
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CHAPTER  IV. 

OP  THE  CONSTRUCTION  OP  STATE  CONSTITUTIONS. 

The  deficiencies  of  human  language  are  such  that,  if  written 
instruments  were  always  prepared  carefully  by  persons  skilled  in 
the  use  of  words,  we  should  still  expect  to  find  their  meaning 
often  drawn  in  question,  or  at  least  to  meet  with  difficulties  in 
their  practical  application.  But  when  draughtsmen  are  careless 
or  incompetent,  these  difficulties  are  greatly  increased  ;  and  they 
multiply  rapidly  when  the  instruments  are  to  be  applied,  not  only 
to  the  subjects  directly  within  the  contemplation  of  those  who 
framed  them,  but  also  to  a  great  variety  of  new  circumstances 
which  could  not  have  been  anticipated,  but  which  must  never- 
theless be  governed  by  the  general  rules  which  the  instruments 
establish.  Moreover,  the  different  points  of  view  from  which  dif- 
ferent individuals  regard  these  instruments  incline  them  to  differ- 
ent views  of  the  instruments  themselves.  All  these  circumstances 
tend  to  give  to  the  subjects  of  interpretation  and  construction 
great  prominence  in  the  practical  administration  of  the  law,  and 
to  suggest  questions  which  often  are  of  no  little  difficulty. 

Interpretation  differs  from  construction  in  that  the  former  is 
the  art  of  finding  out  the  true  sense  of  any  form  of  words  ;  that 
is,  the  sense  which  their  author  intended  to  convey ;  and  of 
enabling  others  to  derive  from  them  the  same  idea  which  the 
author  intended  to  convey.  Construction,  on  the  other  hand,  is 
the  drawing  of  conclusions,  respecting  subjects  that  lie  beyond 
the  direct  expressions  of  the  text,  from  elements  known  from  and 
given  in  the  text ;  conclusions  which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text.  Interpretation  only  takes  place  if  the 
text  conveys  some  meaning  or  other.  But  construction  is  resorted 
to  when,  in  comparing  two  different  writings  of  the  same  indi- 
vidual, or  two  different  enactments  by  the  same  legislative  body, 
there  is  found  contradiction  where  there  was  evidently  no  inten- 
tion of  such  contradiction  one  of  another,  or  where  it  happens 
that  part  of  a  writing  or  declaration  contradicts  the  rest.  When 
this  is  the  case,  and  the  nature  of  the  document  or  declaration, 
or  whatever  else  it  may  be,  is  such  as  not  to  allow  us  to  consider 
the  whole  as  being  invalidated  by  a  partial  or  other  contradiction. 
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then  resoii;  must  be  had  to  construction ;  so,  too,  if  required  to  act 
in  cases  which  have  not  been  foreseen  by  the  framers  of  those 
rules,  by  which  we  are  nevertheless  obliged,  for  some  binding 
reason,  faithfully  to  regulate  as  well  as  we  can  our  action  respect- 
ing the  unforeseen  case.^  In  common  use,  however,  the  word 
construction  is  generally  employed  in  the  law  in  a  sense  embra- 
cing all  that  is  properly  covered  by  both  when  each  is  used  in  a 
sense  strictly  and  teclmically  correct ;  and  we  shall  so  employ  it 
in  the  present  chapter. 

From  the  earliest  periods  in  the  history  of  written  law,  rules  of 
construction,  sometimes  based  upon  sound  reason,  and  seeking 
the  real  intent  of  the  instrument,  and  at  other  times  altogether 
arbitrary  or  fanciful,  have  been  laid  down  by  those  who  have 
assumed  to  instruct  in  the  law,  or  who  have  been  called  upon  to 
administer  it,  by  the  aid  of  which  the  meaning  of  the  instrument 
was  to  be  resolved.  Some  of  these  rules  have  been  applied  to 
particular  classes  of  instruments  only ;  others  are  more  general 
in  their  application,  and,  so  far  as  they  are  sound,  may  be  made 
use  of  in  any  case  where  the  meaning  of  a  writing  is  in  dispute. 
To  such  of  these  as  seem  important  in  constitutional  law  we  shall 
refer,  and  illustrate  them  by  references  to  reported  cases,  in  which 
they  have  been  applied. 

A  few  preliminary  words  may  not  be  out  of  place,  upon  the 
questions,  who  are  to  apply  these  rules ;  what  person,  body,  or 
department  is  to  enforce  the  construction ;  and  how  far  a  deter- 
mination, when  once  made,  is  to  be  binding  upon  other  persons, 
bodies,  or  departments. 

We  have  already  seen  that  we  are  to  expect  in  every  constitu- 
tion an  apportionment  of  the  powers  of  government.  We  shall 
also  find  certain  duties  imposed  upon  the  several  departments,  as 
well  as  upon  specified  officers  in  each,  and  we  shall  likewise  dis- 
cover that  the  constitution  has  sought  to  hedge  about  their 
action  in  various  ways,  with  a  view  to  the  protection  of  individual 
rights,  and  the  proper  separation  of  duties.  And  wherever  any 
one  is  called  upon  to  perform  any  constitutional  duty,  or  to  do 
any  act  in  respect  to  which  it  can  be  supposed  that  the  constitu- 
tion has  spoken,  it  is  obvious  that  a  question  of  construction  may 
at  once  arise,  upon  which  some  one  must  decide  before  the  duty 
is  performed  or  the  act  done.     From  the  very  nature  of  the  case, 

^  Lielier,  Legal  and  Political  Hermen-  convey  ideas."  "  Construction,  in  practice, 

eutics.     See  Smith  on  Stat,  and  Const,  determining  the  meaning  and  application 

Construction,  600.     Bouvier  defines  the  as  to  the  case  in  question  of  tlie  provi- 

two  terms  succinctly  as  follows :  "  Inter-  sions  of  a  constitution,  statute,  will,  or 

pr^tathn,  the  discovery  and  representation  otlier  instrament,  or  of  an  oral  agree- 

of  the  true  meaning  of  any  signs  used  to  ment."    Law  Diet. 
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this  decision  must  commonly  be  made  by  the  person,  body,  or 
department  upon  whom  the  duty  is  imposed,  or  from  whom  the 
act  is  required. 

Let  us  suppose  that  the  constitution  requires  of  the  legislature, 
that,  in  establishing  municipal  corporations,  it  shall  restrict 
their  powers  of  taxation;  and  a  city  charter  is  proposed  which 
confines  the  right  of  taxation  to  the  raising  of  money  for  certain 
specified  purposes,  but  in  regard  to  those  purposes  leaves  it 
unlimited;  or  which  allows  to  the  municipality  unlimited  choice 
of  purposes,  but  restricts  the  rate ;  or  which  permits  persons  to 
be  taxed  indefinitely,  but  limits  the  taxation  of  property:  in 
either  of  these  cases  the  question  at  once  arises,  whether  the 
limitation  in  the  charter  is  such  a  restriction  as  the  constitution 
intends.  Let  us  suppose,  again,  that  a  board  of  supervisors  is, 
by  the  Constitution,  authorized  to  borrow  money  upon  the  credit 
of  the  county  for  any  county  purpose,  and  that  it  is  asked  to 
issue  bonds  in  order  to  purchase  stock  in  some  railway  company 
which  proposes  to  coostruct  a  road  across  the  county ;  and  the 
proposition  is  met  with  the  query,  Is  this  a  county  purpose,  and 
can  the  issue  of  bonds  be  regarded  as  a  borrowing  of  money, 
within  the  meaning  of  the  people  as  expressed  in  the  consti- 
tution? And  once  again:  let  us  suppose  that  the  governor  is 
empowered  to  convene  the  legislature  on  extraordinary  occa- 
sions, and  he  is  requested  to  do  so  in  order  to  provide  for  a 
class  of  private  claims  whose  holders  are  urgent;  can  this  with 
any  propriety  be  deemed  an  extraordiuary  occasion? 

In  these  and  the  like  cases  our  constitutions  have  provided  no 
tribunal  for  the  specific  duty  of  solving  in  advance  the  questions 
which  arise.  In  a  few  of  the  States,  indeed,  the  legislative 
department  has  been  empowered  by  the  constitution  to  call  upon 
the  courts  for  their  opinion  upon  the  constitutional  validity  of  a 
proposed  law,  in  order  that,  if  it  be  adjudged  without  warrant, 
the  legislature  may  abstain  from  enacting  it.^     But  those  pro- 

1  By  the  constitutions  of  Maine,  New  an  existing:  act  which  the  legislature  may 

Hampshire,  and  Massachusetts,  the  judfres  amend.     Opinion  of  Justices,  148  Mass. 

of  tlie  Supreme  Court  are  required,  when  623,  21  N.  E.  Rep.  439.     In  Florida  the 

called  upon  by  the  governor,  council,  or  governor  may  require  an  opinion  on  any 

either  house  of  the  legislature,  to  give  question  affecting  his  executive  powers 

their  opinions  "  upon  important  questions  and  duties.    A  duty  with  reference  to  a 

of  law,  and  upon  solemn  occasions."    In  bill  before  it  becomes  a  law,  is  not  an 

Rhode  Island  the  governor  or  either  house  executive  duty,  and  as  to  it  the  judges 

of  tiie  general  assembly  may  call  for  the  cannot  advise.    Opinion  of  Justices,  23 

opinions  of  the  judges  of  the  Supreme  Fla.  297,  6  So.  925.     [So  in  South  Dako- 

Court   upon   any   question   of    law.     In  ta.     Re  Constitutional  Provision,  8  S.  D. 

Massachusetts  the  justices  will  not  give  648,   54   N.  W.   650,   19  L.  R.  A.  676.3 

an  opinion  on  the  proper  construction  of  In  Missouri,  previous  to  the  constitution 
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Tisions  are  not  often  to  be  met  with,  and  judicial  decisions, 
especially  upon  delicate  and  difficult  questions  of  constitutional 
law,  can  seldom  be  entirely  satisfactory  when  made,  as  they 
commonly  will  be  under  such  calls,  without  the  benefit  of  argu- 
ment at  the  bar,  and  of  that  light  upon  the  questions  involved 
which  might  be  afforded  by  counsel  learned  in  the  law,  and 
interested  in  giving  them  a  thorough  investigation. 

It  follows,  therefore,  that  every  department  of  the  government 
and  every  official  of  every  department  may  at  any  time,  when  a 
duty  is  to  be  performed,  be  required  to  pass  upon  a  question  of 
constitutional  construction.^  Sometimes  the  case  will  be  such 
that  the  decision  when  made  must,  from  the  nature  of  things,  be 
conclusive  and  subject  to  no  appeal  or  review,  however  erro- 
neous it  may  6e  in  the  opinion  of  other  departments  or  other 
officers;  but  in  other  cases  the  same  question  may  be  required 
to  be  passed  upon  again  before  the  duty  is  completely  performed. 

of  1875,  the  judges  were  required  to  give  Re  Senate  Bill,  No.  27,  28  Col.  350,  65 

their  opinions  "  upon  important  questions  Pac.  60.]) 

of  constitutional  law,  and  upon  solemn  In  Vermont,  by  statute  the  governor 
occasions  ; "  and  the  Supreme  Court  held  may  require  an  opinion  on  questions  con- 
that  while  the  governor  determined  for  nected  with  the  disciiarge  of  his  duties; 
himself,  whether  the  occasion  was  such  and  in  Kentucky  an  opinion  has  been 
as  to  authorize  him  to  call  on  the  judges  given  without  requirement  of  law  on  the 
for  their  opinion,  they  must  decide  for  power  of  the  governor  to  fill  a  vacancy  on 
themselves  whether  the .  occasion  was  the  Supreme  Bench.  Opinion  of  Judges, 
such  as  to  warrant  the  governor  in  mak-  79  Ky.  621. 

ing  the  call.    Opinions  of  Judges,  49  Mo.  ^  "  It  is  argued  that  the  legislature 

216.    By  a  constitutional  amendment  of  cannot  give  a  construction  to  the  const!- 

1885,  the  Colorado  Supreme  Court  is  re-  tution  relative  to  private  rights  secured 

quired  to  give  its  opinion  upon  impor-  by  it.    It  is  true  that  the  legislature,  in 

tant  questions  upon  solemn  occasions  to  consequence  of  their  construction  of  the 

the  governor  or  either  house  of  the  legis-  constitution,  cannot  make  laws  repugnant 

latnre.    The  intention,  it  is  held,  is  not  to  it.    But  every  department  of  govern- 

"to  authorize  an  ex  parte   adjudication  ment,  invested  with  certain  constitutional 

of  individual  or  corporate  rights,"  nor  powers,  must,  in  the  first  instance,  but 

to  exact  "  a  wholesale  exposition  of  all  not  exclusively,  be  the  judge  of  its  pow- 

constitutional    questions    relating    to    a  ers,  or  it  could  not  act."    Parsons,  Ch.  J., 

given  subject,  in  anticipation  of  the  pos-  in  Kendall  v.  Inhabitants  of  Kingston,  5 

sible  introduction  or  passage  of  meas-  Mass.  524,  533.    The  decision  of  a  gov- 

ures  bearing  upon    particular  branches  ernor,  having  jurisdiction  to  decide  in 

of  ffuch  subject."    It  appearing  that  the  the  first    instance  whether  tax  exemp- 

question  was  covered  by  pending  litiga-  tion  is   constitutional,  must   be  obeyed 

tion,  the  court  refused  to  answer.     In  re  by  inferior  executive  officers.     State  v. 

Irrigation    Resolution,    9    Col.    620,   21  Buchanan,  24  W.  Va.  862.     But  a  patent 

Pac.  470.    Nor  should  it  give  an  opinion  commissioner  may  not  refuse  to  perform 

on  provisions  which  do  not  affect  a  pend-  a  ministerial  act  on  the  ground  that  the 

ingact    /n  re  Irrigation  Resolution, 8tf/)ra.  statute   requiring   it   is  unconstitutional. 

Questions     must    affect    purely    public  United  States  v.  Marble,  3  Mackey,  82. 

rights.      In    re    Senate    Resolution,  No.  Notwithstanding  a  void  proviso  as  to  an 

65,  12  Col.  466,  21  Pac.  478 ;  Q/?e  House  officer's  salary,  it  is  his  duty  to  give  the 

Bill,  No.  99,  26  Col.  140,  56  Pac.  181 ;  act  effect.    State  v.  Kelsey,  44  N.  J.  L.  1. 
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TBb  first  of  these  classes  is  where,  by  the  constitution,  a  par- 
ticular question  is  plainly  addressed  to  the  discretion  or  judg- 
ment of  some  one  department  or  officer,  so  that  the  interference 
of  any  other  department  or  officer,  with  a  view  to  the  substitution 
of  its  own  discretion  or  judgment  in  the  place  of  that  to  which 
the  constitution  has  confided  the  decision,  would  be  impertinent 
and  intrusive,  (a)  Under  every  constitution,  cases  of  this  de- 
scription are  to  be  met  with;  and,  though  it  will  sometimes  be 
found  difficult  to  classify  them,  there  can  be  no  doubt,  when  the 
case  is  properly  determined  to  be  one  of  this  character,  that  the 
rule  must  prevail  which  makes  the  decision  final. 

We  will  suppose,  again,  that  the  constitution  empowers  the 
executive  to  convene  the  legislature  on  extraordinary  occasions, 
and  does  not  in  terms  authorize  the  intervention  of  any  one  else 
in  determining  what  is  and  what  is  not  such  an  occasion  in  the 
constitutional  sense;  it  is  obvious  that  the  question  is  addressed 
exclusively  to  the  executive  judgment,  and  neither  the  legislative 
nor  the  judicial  department  can  intervene  to  compel  action,  if 
the  executive  decide  against  it,  or  to  enjoin  action  if,  in  his 
opinion,  the  proper  occasion  has  arisen.^     And  again,  if,  by  the 

1  Whiteman  r.  Railroad  Co.,  2  Harr.  second  proclamation,  revoking^  the  first. 

(Del.)  514,  33  Am.  Dec.  411 ;  In  re  State  Held,  that  the  power  of  convening  the 

Census,  9  Col.  642,  21   Pac.   Rep.  477 ;  legislature  being  a  discretionary  power, 

[Farrelly  v.  Cole.  00  Kan.  866,  56  Pac.  it  might  be  recalled  before  the  meeting 

492,  44  L.  R.  A.  464.^    In  exercising  his  took  place. 

power  to  call  out  the  militia  in  certain         It  is  undoubted  that,  when  a  case  is 

exigencies,  the  President  is  the  exclusive  within  the  legislative  discretion,  the  courts 

and  final  judge  when  the  exigency  has  cannot  interfere  with  its  exercise-     State 

arisen.     Martin  v.   Mott,  12  Wheat.  19.  v.  Hitchcock,  1  Kan.  178;  State  v,  Boone 

In  People  v.  Parker,  3  Neb.  409,  19  Am.  County  Court,  50  Mo   317;  Patterson  v. 

Rep.  634,  it  appeared    that    an  oflScer,  Barlow,   60    Pa.    St.    54;    [Kimball    v, 

assuming  to  act  as  governor  in  the  ab-  Grantsville  City,  19  Utah,  368,  57  Pac.  1, 

sence  of  the  governor  from  the  State,  45  L.  R.  A   628,]  and  see  cases  post,  181. 

had  issued  a  proclamation  convening  the  The  statement  of  legislative  reasons  in 

legislature  in  extraordinary  session.    The  the  preamble  of  an  act  will  not  affect  ita 

governor  returned  previous  to  the  time  validity.    Lothrop  v.  Steadman,  42  Conn, 

named  for  the   meeting,   and  issued   a  583. 

(a)  [[Where  the  constitution  empowers  the  legislature  to  determine  an  election 
contest  for  offices  of  governor  and  lieutenant-governor,  the  decision  of  the  legislature 
in  any  such  contest  is  not  subject  to  review  in  the  courts.  Taylor  v.  Beckham.  — 
Ky.  — ,  49  L.  R.  A.  258,  56  S.  W.  177.  See  this  case  in  Supreme  Court  of  the 
United  States,  178  U.  S.  548.  20  Sup.  Ct.  Rep.  800;  Dissenting  opinion  of  Harlan,  J., 
20  Sup.  Ct.  Rep.  1009.  Courts  have  jurisdiction  to  review  apportionment  statutes 
for  abuses  of  discretion,  amounting  to  vir)lations  of  the  cnnRtitution.  Carter  v. 
Rice,  135  N.  Y.  478,  31  N.  E.  921 ;  State  r.  Cunningham.  83  Wis.  90.  51  N.  W.  724, 
35  Am.  St.  27;  Giddings  v.  Secretary  of  State,  93  Mich.  1.  52  N.  W.  9H.  In  the 
last-mentioned  case,  the  question  was  expressly  determined  to  be  a  judicial  one. 
But  see  Fletcher  v.  Tuttle,  151  III.  41,  37  N  E.  683,  42  Am.  St.  220,  in  which  case  it 
was  held  that  a  bill,  which  raised  the  question  of  the  validity  of  an  apportionment 
act,  filed  by  an  elector  for  the  enforcement  of  his  right  to  the  elective  franchise, 
would  not  lie  since  the  right  involved  was  a  purely  political  one.^ 
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constitution,  laws  are  to  take  effect  at  a  specified  time  afler 
their  passage,  unless  the  legislature  for  urgent  reasons  shall 
otherwise  order,  we  must  perceive  at  once  that  the  legislature 
alone  is  competent  to  pass  upon  the  urgency  of  the  alleged 
reasons.^  And  to  take  a  judicial  instance:  If  a  court  is  required 
to  give  an  accused  person  a  trial  at  the  first  term  after  indict- 
ment, unless  good  cause  be  shown  for  continuance,  it  is  obvious 
that  the  question  of  good  cause  is  one  for  the  court  alone  to  pass 
upon,  and  that  its  judgment  when  exercised  is,  and  must  be  from 
the  nature  of  the  case,  final.  And  when  in  these  or  any  similar 
case  the  decision  is  once  made,  other  departments  or  other 
officers,  whatever  may  have  been  their  own  opinions,  must 
assume  the  decision  to  be  correct,  and  are  not  at  liberty  to  raise 
any  question  concerning  it,  unless  some  duty  is  devolved  upon 
them  which  presents  the  same  question  anew. 

But  there  are  cases  in  which  the  question  of  construction  is 
equally  addressed  to  two  or  more  departments  of  the  government, 
and  it  then  becomes  important  to  know  whether  the  decision  by 
one  is  binding  upon  the  others,  or  whether  each  is  to  act  upon 
its  own  judgment.  Let  us  suppose  once  more  that  the  governor, 
being  empowered  by  the  constitution  to  convene  the  legislature 
upon  extraordinary  occasions,  has  regarded  a  particular  event 
as  being  such  an  occasion,  and  has  issued  his  proclamation 
calling  them  together  with  a  view  to  the  enactment  of  some 

^  See  post,  p.  224.  In  Gillin water  v  law  makes  no  provision  for  the  construc- 
Mississippi  &  Atlantic  Railroad  Co.,  13  tir.n  of  canals  and  turnpike  roads,  and  yet 
HI.  1.  it  waa  urged  that  a  certain  restric-  they  are  as  much  internal  improvemepts 
tion  imposed  upon  railroad  corporations  as  railroads,  and  we  might  as  well  be 
by  the  general  railroad  law  was  a  viola-  asked  to  extend  what  we  might  consider 
tion  of  the  provision  of  the  constitution  the  liberal  provisions  of  this  law  to  them, 
which  enjoins  it  upon  the  legislature  "  to  because  they  are  embraced  in  the  const!- 
encourage  internal  improvements  by  pass-  tutional  provision,  as  to  ask  us  to  disre- 
ing  liberal  general  laws  of  incorporation  gard  such  provisions  of  it  as  we  might 
for  that  purpose  "  The  court  say  of  this  regard  as  illiberal.  The  argument  pro- 
provision:  *'  This  is  a  constitutional  com-  ceeds  upon  the  idea  that  we  should  coo- 
mand  to  the  legisUiture.  as  obligatory  on  sider  that  as  done  which  ought  to  be  done ; 
it  as  any  other  of  the  provisions  of  tliat  but  that  principle  has  no  application  here, 
instrument;  hut  it  is  one  which  cannot  Like  laws  upon  other  subjects  within 
be  enforced  by  the  courts  of  justice.  It  legislative  jurisdiction,  it  is  for  the  courts 
addresses  itself  to  the  legislature  alone,  to  say  what  the  law  is,  not  what  it  should 
and  it  is  not  for  us  to  say  whether  it  has  be."  It  is  clear  that  courts  cannot  inter- 
obeyed  the  behest  in  its  true  spirit,  fere  with  matters  of  legislative  discretion. 
Whether  the  provisions  of  this  law  are  Maloy  c.  Maric^tta,  11  Ohio  St.  636.  As 
liberal,  and  tend  to  encourage  internal  to  self-executing  provisions  in  general, 
improvements,  is  matter  of  opinion,  about  see  post,  p.  119.  [JThe  courts  have  au- 
which  men  mny  differ;  and  as  we  have  thority  to  decide  which  if  either  of  two 
no  authority  to  revise  legislative  action  contesting  bodies  is  the  State  senate. 
on  the  subject,  it  would  not  become  us  to  Attorney-General  v,  Rogers,  56  N.  J.  L. 
eiprest  our  views  m  relation  to  it    The  480,  29  Atl.  178,  23  L.  R.  A.  854.3 
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particular  legislation  which  the  event  seems  to  call  for,  and 
which  he  specifies  in  his  proclamation.  Now,  the  legislature 
are  to  enact  laws  upon  their  own  view  of  necessity  and  expedi- 
ency; and  they  will  refuse  to  pass  the  desired  statute  if  they 
regard  it  as  unwise  or  unimportant.  But  in  so  doing  they  indi- 
rectly review  the  governor's  decision,  especially  if,  in  refusing 
to  pass  the  law,  they  do  so  on  the  ground  that  the  specific  event 
was  not  one  calling  for  action  on  their  part.  In  such  a  case  it 
is  clear  that,  while  the  decision  of  the  governor  is  final  so  far 
as  to  require  the  legislature  to  meet,  it  is  not  final  in  any  sense 
that  would  bind  the  legislative  department  to  accept  and  act 
upon  it  when  they  enter  upon  the  performance  of  their  duty  in 
the  making  of  laws.^ 

So  also  there  are  cases  where,  after  the  two  houses  of  the 
legislature  have  passed  upon  the  question,  their  decision  is  ia 
a  certain  sense  subject  to  review  by  the  governor.  If  a  bill  is 
introduced  the  constitutionality  of  which  is  disputed,  the  passage 
of  the  bill  by  the  two  houses  must  be  regarded  as  the  expression 
of  their  judgment  that,  if  approved,  it  will  be  a  valid  law.  But 
if  the  constitution  confers  upon  the  governor  a  veto  power,, the 
same  question  of  constitutional  authority  will  be  brought  by 
the  bill  before  him,  since  it  is  manifestly  his  duty  to  withhold 
approval  from  any  bill  which,  in  his  opinion,  the  legislature 
ought  not  for  any  reason  to  pass.  And  what  reason  so  forcible 
as  that  the  constitution  confers  upon  them  no  authority  to  enact 
it?  In  all  these  and  the  like  cases,  each  department  must  act 
upon  its  own  judgment,  and  cannot  be  required  to  do  that  which 
it  regards  as  a  violation  of  the  constitution,  on  the  ground  solely 
that  another  department  which,  in  the  course  of  the  discharge 
of  its  own  duty,  was  called  upon  first  to  act,  has  reached  the 
conclusion  that  it  will  not  be  violated  by  the  proposed  action. 

But  setting  aside  now  those  cases  to  which  we  have  referred, 
where  from  the  nature  of  things,  and  perhaps  from  explicit 
terms  of  the  constitution,  the  judgment  of  the  department  or 
officer  acting  must  be  final,  we  shall  find  the  general  rule  to  be, 
that  whenever  action  is  taken  which  may  become  the  subject  of 
a  suit  or  proceeding  in  court,  any  question  of  constitutional 
power  or  right  that  was  involved  in  such  action  will  be  open 
for  consideration  in  such  suit  or  proceeding,  and  that  as  the 
courts  must  finally  settle  the  particular  controversy,  so  also  will 
they  finally  determine  the  question  of  constitutional  law. 

For  the  constitution  of  the  State  is  higher  in  authority  than 
any  law,  direction,  or  order  made  by  any  body  or  any  officer 

1  See  Opinions  of  Judges,  49  Mo.  216. 
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assuming  to  act  under  it,  since  such  body  or  officer  must  exer- 
cise a  delegated  authority,  and  one  that  must  necessarily  be 
subservient  to  the  instrument  by  which  the  delegation  is  made. 
In  any  case  of  conflict  the  fundamental  law  must  govern,  and  the 
act  in  conflict  with  it  must  be  treated  as  of  no  legal  validity. 
But  no  mode  has  yet  been  devised  by  which  these  questions  of 
confiict  are  to  be  discussed  and  settled  as  abstract  questions, 
and  their  determination  is  necessary  or  practicable  only  when 
public  or  private  rights  would  be  affected  thereby.  They  then 
become  the  subject  of  legal  controversy ;  and  legal  controversies 
must  be  settled  by  the  courts.^  The  courts  have  thus  devolved 
upon  them  the  duty  to  pass  upon  the  constitutional  validity, 
sometimes  of  legislative,  and  sometimes  of  executive  acts.  And 
as  judicial  tribunals  have  authority,  not  only  to  judge,  but  also 
to  enforce  their  judgments,  the  result  of  a  decision  against  the 
constitutionality  of  a  legislative  or  executive  act  will  be  to 
render  it  invalid  through  the  enforcement  of  the  paramount  law 
in  the  controversy  which  has  raised  the  question.^ 

1  GoYerDor  o.  Porter,  6  Humph.  165.  tutionality  is  yirtualljr  decided,  and  it  is 
Tbe  legislature  cannot  by  statute  define  decided  in  a  natural,  easy,  legitimate  and 
the  words  of  the  constitution  for  the  safe  manner,  according  to  the  principle  of 
courts.  Westinghausen  v.  People,  44  the  supremacy  of  the  law  and  the  depend- 
Mich.  265;  Powell  v.  State,  17  Tex.  App.  ence  of  justice.  It  is  one  of  tlie  most  in- 
845.  Compare  People  v.  Supervisors  of  teresting  and  important  eyolutions  of  the 
La  SaUe,  100  Ul.  4%.  And  see  poat,  136,  government  of  law,  and  one  of  the  great- 
note,  est  protections  of  the  citizen.  It  may  weU 

*  "  When  laws  conflict  in  actual  cases,  be  called  a  very  jewel  of  Anglican  liberty 

they  [the  courts]  must  decide  whicli  is  and  one  of  the  best  fruits  of  our  political 

the  superior  Uw,  and  which  must  yield ;  civilization."    Lieber,  Civil  Liberty  and 

and  as  we  have  seen  tliat,  according  to  Self-Govemment. 

oar  principles,  every  officer  remains  an-  "  Whenever  a  law  which  the  judge 
swerable  for  what  he  officially  does,  a  holds  to  be  unconstitutional  is  argued  in 
citizen,  believing  that  the  law  he  enforces  a  tribunal  of  the  United  States,  he  may  re- 
13  incompatible  with  the  superior  law,  the  fuse  to  admit  it  as  a  rule ;  this  power  is 
constitution,  simply  sues  the  officer  before  the  only  one  which  is  peculiar  to  the 
the  proper  court  as  having  unlawfully  American  magistrate,  but  it  gives  rise  to 
aggrieved  him  in  the  particular  case,  immense  political  influence.  Few  laws 
The  court,  bound  to  do  justice  to  every  can  escape  the  searching  analysis ;  for 
one,  is  bound  also  to  decide  this  case  as  there  are  few  which  are  not  prejudicial 
a  simple  case  of  conflicting  laws.  The  to  some  private  interest  or  other,  and 
court  does  not  decide  directly  upon  the  none  which  may  not  be  brought  before  a 
doings  of  the  legislature.  It  simply  de-  court  of  justice  by  the  choice  of  parties, 
cidea  for  the  case  in  hand,  whether  there  or  by  the  necessity  of  tbe  case.  But 
actually  are  conflicting  laws,  and,  if  so,  from  the  time  that  a  judge  has  refused 
which  is  the  higher  law  that  demands  to  apply  any  given  law  in  a  case,  that  law 
obedience,  when  both  may  not  be  obeyed  loses  a  portion  of  its  moral  sanction.  The 
at  the  same  time.  As,  however,  this  de-  persons  to  whose  interest  it  is  prejudicial 
eision  becomes  the  leading  decision  for  all  learn  that  means  exist  for  evading  its 
future  cases  of  the  same  import,  until,  in-  authority ;  and  similar  suits  are  multi- 
deed,  proper  and  legitimate  authority  plied  until  it  becomes  powerless.  One 
should  reTerse  it,  the  question  of  consti-  of  two  altenatlTes  must  then  be  resorted 
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The  same  conclusion  is  reached  by  stating  in  consecutive 
order  a  few  familiar  maxims  of  the  law.  The  administration  of 
public  justice  is  referred  to  the  courts.  To  perform  this  duty, 
the  first  requisite  is  to  ascertain  the  facts,  and  the  next  to 
determine  the  law  applicable  to  such  facts.  The  constitution  is 
the  fundamental  law  of  the  State,  in  opposition  to  which  any 
other  law,  or  any  direction  or  order,  must  be  inoperative  and 
void.  If,  therefore,  such  other  law,  direction,  or  order  seems 
to  be  applicable  to  the  facts,  but  on  comparison  with  the  funda- 
mental law  the  latter  is  found  to  be  in  conflict  with  it,  the 
court,  in  declaring  what  the  law  of  the  case  is,  must  necessarily 
determine  its  invalidity,  and  thereby  in  effect  annul  it.^  The 
right  and  the  power  of  the  courts  to  do  this  are  so  plain,  and 
the  duty  is  so  generally  —  we  may  almost  say  universally  —  con- 
ceded, that  we  should  not  be  justified  in  wearying  the  patience 
of  the  reader  in  quoting  from  the  very  numerous  authorities 
upon  the  subject.^ 

to,  —  the  people  must  alter  the  constitu-  their  decisioni  by  the  fundamental  laws 
tion,  or  tlie  legislature  must  repeal  the  rather  than  bj  those  which  are  not  fun- 
law/'  De  Tocqueviile,  Democracy  in  damentat.  Neither  would  we,  in  doing 
America,  c.  6.  this,  be  understood   as    impugning  the 

1  "  It  is  idle  to  say  that  the  authority  honest  intentions,  or  sacred  regard  to  jus- 

of  each  branch  of  the  government  is  de-  tice,  which  we  most  cheerfully  accord  to 

fined  and  limited  by  the  constitution,  if  the  legislature.     But  to  be  above  error 

there  be  not  an  independent  power  able  is  to  possess  an  entire  attribute  of  the 

and  willing  to  enforce  the  limitations.  Deity ;   and  to  spurn   its   correction  is 

Experience  proves  that  the  constitution  to  reduce  to  the  same  degraded  leyel 

is  thoughtlessly  but  habitually  violated ;  the  most  noble  and  the  meanest  of  his 

and  the  sacrifice  of  individual  rights  is  works."     Bates  v.  Kimball,  2  Chip.  77. 

too  remotely  connected  with  the  objects  See  Bailey  o.  Gentry,  1  Mo.  164,  13  Am. 

and  contests  of  the  masses  to  attract  their  Dec.  484. 

attention.    From  its  very  position  it  is  "  Without  the  limitations  and  restraints 

apparent  that  the  conservative  power  is  usually  found  in  written  constitutions,  the 

lodged  in  the  judiciary,  which,  in  the  ex-  government  could  have  no  elements  of 

ercise  of  its  undoubted  rights,  is  bound  permanence  and  durability  ;  and  the  dis- 

to  meet  any  emergrency ;  else  causes  would  tribution  of  its  powers,  and  the  vesting 

be  decided,  not  only  by  the  legislature,  their  exercise  in  separate  departments, 

but  sometimes  without  hearing  or  evi-  would  be  an  idle  ceremonv/'    Brown,  J., 

dence."    Per  Gibson,  Ch.  J.,  in  De  Chas-  in  People  v.  Draper,  16  N.  Y.  5:^2,  668. 

tellux  V,  Fairchild,  16  Pa.  St.  18.  >  1  Kent,  60(M)07  ;  Marbury  v.  Madi- 

"Nor  will  this  conclusion,  to  use  the  son,  1  Cranch,  137;  see  post,  p.  227-229; 

language  of  one  of  our  most  eminent  Webster   on    the  Indei>endence  of   the 

jurists  and  statesmen,  by  any  means  sup-  Judiciary,  Works,  VoL  III.  p.  29.    In 

pose  a  superiority  of  the  judicial  to  the  this  speech,  Mr.  Webster  has  forcibly 

legislative  power.    It  will  only  be  sup-  set  forth  the  necessity  of  leaving  with 

posing  that  the  power  of  the  people  is  the  courts  the  power  to  enforce  consti- 

BUperior  to  both ;  and  that  where  the  will  tutional  restrictions.    "It  cannot  be  de- 

of  the  legislature,  declared  in  its  statutes,  nied,"  says  he,  "  that  one  great  object 

stands  in  opposition  ^  that  declared  by  of  written  constitutions  is,  to  keep  the 

the  people  in  the  constitution,  the  judges  departments  of  government  as  distinct 

ought  to  he  governed  by  the  latter  rather  as  possible ;  and  for  this  purpose  to  im- 

than  the  former.    They  ought  to  regulate  pose  restraints   designed   to  have  that 
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ConcluBiveneBB  of  Judicial  Decisions. 

But  a  question  which  has  arisen  and  been  passed  upon  in  one 
case  may  arise  again  in  another,  or  it  may  present  itself  under 
different  circumstances  for  the  decision  of  some  other  department 
or  officer  of  the  government.  It  therefore  becomes  of  the  highest 
importance  to  know  whether  a  principle  once  authoritatively  de- 
clared is  to  be  regarded  as  conclusively  settled  for  the  guidance, 
not  only  of  the  court  declaring  it,  but  of  all  courts  and  all  depart- 
ments of  the  government;  or  whether,  on  the  other  hand,  the 
decision  settles  the  particular  controversy  only,  so  that  a  different 
decision  may  be  possible,  or,  considering  the  diversity  of  human 
judgments,  even  probable,  whenever  in  any  new  controversy 
other  tribunals  may  be  required  to  examine  and  decide  upon  the 
same  question. 

In  some  cases  and  for  some  purposes  the  conclusiveness  of  a 
judicial  determination  is,  beyond  question,  final  and  absolute.  A 
decision  once  made  in  a  particular  controversy,  by  the  highest 
court  empowered  to  pass  upon  it,  is  conclusive  upon  the  parties 
to  the  litigation  and  their  privies,  and  they  are  not  allowed 

eifect.    And  it  is  equally  true  that  there  that  law  must  be  Toid.    But  who  shall 

is  no  department  on  which  it  is  more  nee-  decide  this  question  ?    Shall  the  legisla- 

essary  to  impose  restraints  than  upon  the  ture  itself  decide  it  ?    If  so,  then  the  coo- 

kgislature.    The  tendency  of  things  is  stitution  ceases  to  be  a  legal,  and  becomes 

almost  always  to  augment  the  power  of  only  a  moral  restraint  upon  the  legisla- 

that  department  in  its  relation  to  the  judi-  ture.    If  they,  and  they  only,  are  to  judge 

ciary.    The  judiciary  is  composed  of  few  whether  their  acts  be  conformable  to  the 

persons,  and  those  not  such  as  mix  habit-  constitution,  then  the  constitution  is  ad- 

ually  in  the  pursuits  and  objects  which  monitory  or  advisory  only,  not   legally 

most  engage  public  men.    They  are  not,  binding,  because  if  the  construction  of  it 

or  never  should  be,  political  men.    They  rests  wholly  with  them,  their  discretion, 

hare  often  unpleasant  duties  to  perform,  in  particular  cases,  may  be  in  favor  of 

and  their  conduct  is  often  liable  to  be  can-  very  erroneous  and  dangerous  construe- 

▼assed  and  censured  where  their  reasons  tions.    Hence  the  courts  of  law  neces- 

for  it  are  not  known  or  cannot  be  under-  sarily,  when  the  case  arises,  must  decide 

stood.    The  legislature  holds  the  public  on    the    validity   of    particular     acts." 

purse.    It  fixes  the  compensation  of  all  "  Without  this  check,  no  certain  limita- 

other  departments ;  it  applies  as  well  as  tions  could  exist  on  the  exercise  of  legis- 

raises  all    revenue.    It   is   a  numerous  lative  power.*'    See  also,  as  to  the  dangers 

body,  and  necessarily  carries  along  with  of  legislative  encroachments,  De  Tocqne* 

it  a  great  force  of  public  opinion.    Its  ville.  Democracy  in  America,  c.  6 ;  Story 

members  are  public  men,  in  constant  con-  on  Const.  (4th  ed.)  §  632  and  note.    The 

tact  with  one  another  and  with  their  con-  legislature    though  possessing  a  larger 

stituents.      It  would  seem'  to  be  plain  share  of  power,  no  more  represents  the 

enough  that,  without  constitutional  pro-  sovereignty  of  the  people  than  either  of 

visions  which  should  be  fixed  and  certain,  the  other   departments ;   it   derives  its 

such  a  department,  in  case  of  excitement,  authority  from   the  same   high  source, 

would  be  able  to  encroach  on  the  judi-  Bailey  v.    Philadelphia,    &c.    Railroad 

dary."  ..."  The  constitution  being  the  Co.,  4  Harr.  889 ;  Whittington  v.  Polk, 

supreme  law,  it  follows,  of  course,  that  1  H.  ft  J.  280 ;  McCaoley  v.  Brooks,  10 

every  act  of  the  legislature  contrary  to  Cal.  11. 
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afterwards  to  revive  the  controversy  in  a  new  proceeding  for  the 
purpose  of  raising  the  same  or  any  other  questions.  The  matter 
in  dispute  has  become  re8  judicata,  a  thing  definitely  settled  by 
judicial  decision ;  and  the  judgment  of  the  court  imports  abso- 
lute verity.  Whatever  the  question  involved,  —  whether  the 
interpretation  of  a  private  contract,  the  legality  of  an  individual 
act,  or  the  validity  of  a  legislative  enactment,  —  the  rule  of 
finality  is  the  same.  The  controversy  has  been  adjudged;  and, 
once  finally  passed  upon,  it  is  never  to  be  renewed.^    It  must 

1  'Duchess  of  Kingston's  Case.  11  State  port  r.  Barnett,  61  Ind.  82P;  Center  Tp.  v. 
Trials,  261,  2  Smith,  Lead.  Cas.  424;  Com'rs  Marion  Co.»  110  Ind.  679,  10  N. 
Young  V,  Black,  7  Cranch,  666 ;  Chapman  E.  291 ;  Warwick  v.  Underwood,  3  Head, 
V.  Smith,  16  How.  114;  Aurora  City  v,  288;  Jones  v.  Weathersbee,  4  Strob.  60; 
West,  7  Wall.  82 ;  Tioga  R.  R.  Co.  v.  BIoss-  Hoover  v.  Mitchell,  26  Gratt  387 ;  Hun- 
burg,  &c.  R.  R.  Co.,  20  Wall.  187;  The  gerford's  Appeal,  41  Conn.  322;  Union 
Rio  Grande,  23  Wall.  468;  Coffey  V.  United  R.  R.  Co.  v.  Traube,  69  Mo.  866;  Perrj 
States,  116  U.  S.  436;  6  Sup.  Ct  Rep.  v.  Lewis,  49  Miss.  443;  Harris  v,  Colquit, 
487;  United  States  v.  Parker,  120  U.  S.  44  Ga.  663;  McCauley  v.  Hargroves,  48 
80.  7  Sup.  Ct.  Rep.  464;  Wilson's  Exec  Ga.  60,  16  Am.  Hep.  660;  Castellaw  <;. 
V.  Deen,  121  U.  S.  626,  7  Sup.  Ct.  Rep.  Guilmartin,  64  Ga.  299;  Sloan  r.  Cooper, 
1004;  Skelding  V.  Whitney,  3  Wend.  164;  64  Ga.  486;  Doyle  v.  Hallam,  21  Minn. 
Etheredge  v.  Osbom,  12  Wend.  399;  616;  Phiipotts  v.  Blasdel,  10  Nev.  19; 
Hayes  v.  Reese,  34  Barb.  161 ;  Hyatt  v.  Case  v.  New  OHeans,  &c.  R.  R.,  2  Woods, 
Bates.  86  Barb.  308;  Harris  v.  Harris,  236;  Geary  v.  Simmons,  39  Cal.  224;  Gee 
36  Barb.  88;  Maddox  u.  Grnliani,  2  Met.  v.  Williamson,  1  Port.  (Ala.)  313,  27  Am. 
(Ky.)  66;  Porter  v.  Hill,  9  Mass.  84;  Dec.  628;  Cannon  v.  Brame,  46  Ala. 
Norton  v.  Doherty,  8  Gray,  372;  Thurs-  262;  Finney  v.  Boyd,  26  Wis.  366;  War- 
ton  V.  Thurston,  99  Mass.  39;  Way  v.  ner  v.  Trow,  36  Wis.  196;  Schroers  v, 
Lewis,  116  Mass.  26;  Blackinton  t;.  Black-  Fisk,  10  Col.  609,  16  Pac.  286.  Ram  on 
inton,  113  Mass.  231 ;  Witmer  v.  Schlat-  Legal  Judgment,  c.  14.  A  judgment, 
ter,  16  S.  &  R.  160 ;  Warner  v.  Scott,  39  however,  is  conclusive  as  an  estoppel, 
Pa.  St.  274;  Verner  r.  Carson,  66  Pa.  as  to  those  facts  only  without  the  exis- 
St.  440;  Kerr  r.  Union  Bank,  18  Md.  396;  tence  and  proof  of  which  it  could  not 
Whitehurst  v.  Rogers,  88  Md.  608;  Wales  have  been  rendered;  and  if  it  might  have 
V.  Lyon,  2  Mich.  276 ;  Prentiss  v.  Holbrook,  been  given  on  any  one  of  several  grounds, 
2  Mich.  372;  Van  Kleek  v.  Eggleston,  7  it  is  conclusive  between  the  parties  as  to 
Mich.  611;  Newberry  v.  Trowbridge,  13  neither  of  them.  Lea  v.  Lea,  99  Mass. 
Mich.  278 ;  Barker  v.  Cleveland,  10  Mich.  493.  And  see  Dickinson  v,  Hayes,  81 
280 ;  Winslow  v,  Grindall,  2  Me.  64  ;  Slade  Conn.  417 ;  Church  t;.  Chapin,  86  Vt.  228 ; 
V.  Slade,  68  Me.  167;  Crandall  v.  James,  Packet  Co.  v.  Sickles,  6  Wall.  680;  Spen- 
6  R.  L  144;  Babcock  v.  Camp,  12  Ohio  cer  v.  Dearth,  48  Vt.  98;  Hill  t;.  Morse, 
St  11 ;  Hawkins  v.  Jones,  19  Ohio  St.  22;  61  Me.  641.  A  judicial  sale  by  an  admin- 
George  r.  Gillespie,  1  Greene  (Iowa),  421;  istrator  will  pass  title  though  the  sup- 
Taylor  V.  Chambers,  1  Iowa,  124 ;  Wright  posed  intestate  proves  to  be  living.  Rod- 
V.  Leclair,  3  Iowa,  221 ;  Clark  r.  Sammons,  erigas  v.  Savings  Institution,  68  N.  T. 
12  Iowa,  368;  Whittaker  r.  Johnson  Co.,  460;  s.  o.  20  Am.  Rep.  666;  confra,  John- 
12  Iowa,  696 ;  Dwyer  v.  Goran,  20  Iowa,  son  v.  Beazley,  66  Mo.  260  ;  s.  c.  27  Am. 
126;  Fairfield  v.  McNany,  87  Iowa,  75;  Rep.  286.  and  note.  [Peath  of  the  al- 
Eimer  v.  Richards,  26  III.  289;  Wells  u.  leged  intestate  is  a  jurisdictional  fact,  and 
McClenning,  28  III.  409 ;  Crow  v.  Bowlby,  in  the  absence  of  such  fact  any  admin- 
68  III.  28;  Peay  v.  Duncan,  20  Ark.  86;  istration  upon  his  estate  is  null.  Scott  p. 
Perrine  v.  Serrell,  80  N.  J.  454;  Weber  v.  McNeal,  164  U.  S.  84,  14  Sup.  Ct.  Rep. 
Morris,  &c.,  86  N.  J.  218 ;  Fischli  i;.  Cowan,  1108 ;  rev.  6  Wash.  809,  31  Pac.  878,  84 
1  Blackf.  360 ;  Denny  v.  Reynolds,  24  Ind.  Am.  St.  868.  Many  authorities  are  cited 
948 ;  Bates  v.  Spooner,  46  Ind.  489 ;  Daven-  in  164  U.  S.  at  page  48.3 
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frequently  happen,  therefore,  that  a  question  of  constitutional 
law  will  be  decided  in  a  private  litigation,  and  the  parties  to  the 
controversy,  and  all  others  subsequently  acquiring  rights  under 
them,  in  the  subject-matter  of  the  suit,  will  thereby  become 
absolutely  and  forever  prechided  from  renewing  the  question  in 
respect  to  the  matter  then  involved.  The  rule  of  conclusiveness 
to  this  extent  is  one  of  the  most  inflexible  principles  of  the  law; 
insomuch  that  even  if  it  were  subsequently  held  by  the  courts 
that  the  decision  in  the  particular  case  was  erroneous,  such 
holding  would  not  authorize  the  reopening  of  the  old  controversy 
in  order  that  the  final  conclusion  might  be  applied  thereto.^ 

But  if  important  principles  of  constitutional  law  can  be  thus 
disposed  of  in  suits  involving  only  private  rights,  and  when  pri- 
vate individuals  and  their  counsel  aione  are  heard,  it  becomes  of 
interest  to  know  how  far,  if  at  all,  other  individuals  and  the 
public  at  large  are  afiFected  by  the  decision.  And  here  it  will 
be  discovered  that  quite  a  different  rule  prevails,  and  that  a 
judicial  decision  has  no  such  force  of  absolute  conclusiveness  as 
to  other  parties  as  it  is  allowed  to  possess  between  the  parties  to 
the  litigation  in  which  the  decision  has  been  made,  and  those 
who  have  succeeded  to  their  rights. 

A  party  is  concluded  by  a  judgment  against  him  from  disput- 
ing its  correctness,  so  far  as  the  point  directly  involved  in  the 
case  was  concerned,  whether  tlie  reasons  upon  which  it  was  based 
were  sound  or  not,  and  even  if  no  reasons  were  given  therefor. 
And  if  the  parties  themselves  are  concluded,  so  also  should  be 
all  those  who,  since  the  decision,  claim  to  have  acquired  inter- 
ests in  the  subject-matter  of  the  judgment  from  or  under  the 
parties,  as  personal  representatives,  heirs-at-law,  donees,  or 
purchasers,  and  who  are  therefore  considered  in  the  law  as 
privies.'    But  if  strangers  who  have  no  interest  in  that  subject- 

1  McLean  v.  Hugarin,  13  Johns.  184;  lein  v.  Martin.  60  Cal.  181 ;  Frankland  v. 

Morgan  v.  Plumb,  9  Wend.  287  ;  Wilder  Casaaday,  62  Texas,  418 ;  Adams  Co.  v. 

V.  Case,  16  Wend.  583 ;  Baker  v.  Rand,  18  Burlington  &  M.  R.  R.  Co.,  55  Iowa,  94, 

Barb.  162 ;  Kelley  v.  Pike,  6  Cush.  484;  7  N.  W.  471.    But  see  Barton  i;.  Thomp- 

Hart  V.  Jewett,  11  Iowa,  276;  Colburn  son,  56  Iowa,  571,  9  N.  W.  899. 
r.  Woodworth,  31  Barb.  881 ;  Newberry  i;.         «  The  question  whether  a  judgment, 

Trowbridge.   18   Mich.  278 ;  Skeldin  v,  by  force  of  its  recitals,  shall  operate  as 

Whitney,  3  Wend.  154  ;  Brockway  v.  Kin-  a  technical  estoppel,  or  whether  it  shall 

ney,  2  Johns.  210;  Platner  o.  Best,  11  operate  as  a  bar  only  after  the  proper  parol 

Joims.  530 ;  Phillips  v.  Berick,  16  Johns,  evidence  shall  have  been  given  to  identify 

136 ;  Page  v.  Fowler,  87  Cal.  100;  Howl-  the  subject  of  litigation,  is  one  which  our 

son  V.  Weeden,  77  Va.  704.   The  rule  laid  subject  does  not  require  us  to  discuss.  The 

down  becomes  the  law  of  the  case.    Bibb  cases  are  examined  fully  and  with  dis- 

r.  Bibb,  79  Ala.  487 ;  Weare  v.  Dearing,  crimination  in  Robinson's  Practice,  Vol. 

60  N.  H.  56;  Pittsburgh,  &c.  Ry.  Co.  v.  VI.,  and  are  also  discussed  in  Bigelow  on 

Uixon,  110  Ind.  225, 11  N.  E.  285 ;  Hein-  EstoppeL 
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matter  are  to  be  in  like  manner  concluded,  because  their  con- 
troversies are  supposed  to  involve  the  same  question  of  law,  we 
shall  not  only  be  forced  into  a  series  of  endless  inquiries,  often 
resulting  in  little  satisfaction,  in  order  to  ascertain  whether  the 
question  is  the  same,  but  we  shall  also  be  met  by  the  query, 
whether  we  are  not  concluding  parties  by  decisions  which  others 
have  obtained  in  fictitious  controversies  and  by  collusion,  or 
have  suffered  to  pass  without  suflficient  consideration  and  dis- 
cussion, and  which  might  perhaps  have  been  given  otherwise 
had  other  parties  had  an  opportunity  of  being  heard. 

We  have  already  seen  that  the  force  of  a  judgment  does  not 
depend  upon  the  reasons  given  therefor,  or  upon  the  circum- 
stance that  any  were  or  were  not  given.  If  there  were,  they 
may  have  covered  portions  of  the  controversy  only,  or  they  may 
have  had  such  reference  to  facts  peculiar  to  that  case,  that  in 
any  other  controversy,  though  somewhat  similar  in  its  facts, 
and  apparently  resembling  it  in  its  legal  bearings,  grave  doubts 
might  arise  whether  it  ought  to  fall  within  the  same  general 
principle.  If  one  judgment  were  absolutely  to  conclude  the 
parties  to  any  similar  controversy,  we  ought  at  least  to  be  able 
to  look  into  the  judicial  mind,  in  order  that  we  might  ascertain 
of  a  surety  that  all  those  facts  which  should  influence  the  ques- 
tions of  law  were  substantially  the  same  in  each,  and  we  ought 
also  to  be  able  to  see  that  the  first  litigation  was  conducted  in 
entire  good  faith,  and  that  every  consideration  was  presented  to 
the  court  which  could  properly  have  weight  in  the  construction 
and  application  of  the  law.  All  these  things,  however,  are 
manifestly  impossible;  and  the  law  therefore  wisely  excludes 
judgments  from  being  used  to  the  prejudice  of  strangers  to  the 
controversy,  and  restricts  their  conclusiveness  to  the  parties 
thereto  and  their  privies.^  Even  parties  and  privies  are  bound 
only  so  far  as  regards  the  subject-matter  then  involved,  and 
would  be  at  liberty  to  raise  the  same  questions  anew  in  a  dis- 
tinct controversy  affecting  some  distinct  subject-matter.^ 

1  Burrill  v.  West,  2  N.  H.  190 ;  Davis  Floyd  v.  Mlntsey,  6  Ricli.  361 ;  Riggin's 

V.  Wood,  1  Wheat.  6  ;  Jackson  v.  Vedder,  Ex'rs  v.  Brown,  12  Ga.  271 ;  Persons  v. 

8  Johns.  8;  Case  u.  Reeve,  14  Johns.  79;  Jones,  12  Ga.  871;  Buckingham  v.  Lud- 

Alexander  v.  Taylor,  4  Denio,  302;  Van  lum,  87  N.  J.  Eq.  187;  Scales  v.  King, 

Bokkelin  u.  Ingersoll.  6  Wend.  315;  Smith  110  III.  456 ;  Leslie  v.  Bonte,  130  111.  498, 

V.    Ballantyne,    10    Paige,  101;    Orphan  22  N.  E.  Rep.  594;  Tiffany  v.  Stewart, 

House  ».  Lawrence,  11  Paige,  80;  Thomas  60  Iowa,  207,  14  N.   W.  241;    Lord  v. 

V.  Hubbell,  15  N.  Y.  405;  Masten  v.  01-  Wilcox,  99  Ind  491.    Compare  Benedict 

cott,  101  N.  Y.  152,4  N.  E.  274;  Wood  r.  Smith,  48  Mich.  593,  12  N.  W.  866; 

V.  Stephen,  1  Serg.  &  R.  175;  Peterson  v.  Ilowison  v.  Weeden,  77  Va.  704;  Robin- 

Lotiirop,  34   Pa.    St.   223;   Twambly  v.  son's   Practice,   Vol.   VIL   134    to   166; 

Henley,  4  Mass.  441 ;  Este  r.  Strong,  2  Bigelow  on  Estoppel,  46  et  seq. 

Ohio,  402;  Cowles  v.  Harts,  8  Conn.  516;  -  Van  Alstiue  v.  Railroad  Co.,  34  Barb. 
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AH  judgments,  however,  are  supposed  to  apply  the  existing 
law  to  the  facts  oF  the  case;  and  the  reasons  which  are  sufficient 
to  influence  the  court  to  a  particular  conclusion  in  one  case 
ought  to  be  sufficient  to  bring  it  or  any  other  court  to  the  same 
conclusion  in  all  other  like  cases  where  no  modification  of  the 
law  has  intervened.  There  would  thus  be  uniform  rules  for  the 
administration  of  justice,  and  the  same  measure  that  is  meted 
out  to  one  would  be  received  by  all  others.  And  even  if  the 
same  or  any  other  court,  in  a  subsequent  case,  should  be  in 
doubt  concerning  the  correctness  of  the  decision  which  has  been 
made,  there  are  consequences  of  a  very  grave  character  to  be 
contemplated  and  weighed  before  the  experiment  of  disregarding 
it  should  be  ventured  upon.  That  state  of  things,  when  judicial 
decisions  conflict,  so  that  a  citizen  is  always  at  a  loss  in  regard 
to  his  rights  and  his  duties,  is  a  very  serious  evil;  and  the 
alternative  of  accepting  adjudged  cases  as  precedents  in  future 
controversies  resting  upon  analogous  facts,  and  brought  within 
the  same  reasons,  is  obviously  preferable.  Precedents,  there- 
fore, become  important,  and  counsel  are  allowed  and  expected 
to  call  the  attention  of  the  court  to  them,  not  as  concluding 
controversies,  but  as  guides  to  the  judicial,  mind.  Chancellor 
Kent  says:  "A  solemn  decision  upon  a  point  of  law  arising  in 
any  given  case  becomes  an  authority  in  a  like  case,  because  it 
is  the  highest  evidence  which  we  can  have  of  the  law  applicable 
to  the  subject,  and  the  judges  are  bound  to  follow  that  decision 
80  long  as  it  stands  unreversed,  unless  it  can  be  shown  that  the 
law  was  misunderstood  or  misapplied  in  that  particular  case.  If 
a  decision  has  been  made  upon  solemn  argument  and  mature 
deliberation,  the  presumption  is  in  favor  of  its  correctness,  and 
the  community  have  a  right  to  regard  it  as  a  just  declaration  or 

28;  Taylor  v.  McCrackin,  2  Blackf.  260 ;  facts  were  within  the  issue,  the  judf^ent 
Cook  r.  Vimont,  6  T.  B.  Monr.  284.  If  is  conclusive  as  to  them,  although  the 
certain  facts  were  not  necessarily  in-  question  raised  in  the  second  action  was 
eluded  in  the  issue,  a  party  is  not  con-  not  actually  litigated.  Harmon  v.  Audi- 
eluded  by  the  judgment  as  to  them,  tor,  128  III.  123.  13  N.  £.  161;  Fairchild 
Davis  V.  Davis,  65  Miss.  498,  4  So.  654 ;  v.  Lynch,  99  N.  Y.  859,  2  N.  E.  20 ;  Tray- 
Doonan  v.  Glynn,  28  W.  Va.  716;  LoriU  hern  v.  Colburn,  66  Md.  277,  7  Atl.  469; 
lard  V.  Clyde,  99  N.  Y.  196. 1  N.  E.  614 ;  Kennedy  i;.  McCarthy.  73  Ga.  346 ;  Shen- 
Belden  v.  State,  103  N.  Y.  1,  8  N.  E.  863;  andoah  V.  R.  R.  Co.  r.  Griffith,  76  Va. 
Umlauf  V.  Umlauf,  117  III.  580,  6  N.  E.  913;  Cleveland  v,  Creviston,  93  Ind.  31; 
455;  Concha  v.  Concha,  L.  R.  11  A  pp.  Chouteau  v.  Gibson,  76  Mo.  38.  See,  for 
Cas.  541.  If  the  second  action  involves  a  further  discussion  of  this  doctrine,  its 
the  same  property  and  more,  the  judg-  meaning  and  extent,  Spencer  v.  Dearth, 
oient  is  conclusive  only  as  to  those  issues  43  Vt.  98,  and  the  very  full  and  exhaus- 
which  were  actually  tried  and  determined,  tive  discussion  in  Robinson's  Practice, 
Foye  p.  Patch,  i;^^  Mass.  105.  See  Met-  Vol.  VII. 
calf  v.  GUmore,  63  N.  H.  174.    But  if  thA 
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exposition  of  the  law,  and  to  regulate  their  actions  and  contracts 
by  it.  It  would  therefore  be  extremely  inconvenient  to  the  public 
if  precedents  were  not  duly  regarded,  and  implicitly  followed. 
It  is  by  the  notoriety  and  stability  of  such  rules  that  professional 
men  can  give  safe  advice  to  those  who  consult  them,  and  people 
in  general  can  venture  to  buy  and  trust,  and  to  deal  with  each 
other.  If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  property. 
When  a  rule  has  once  been  deliberately  adopted  and  declared, 
it  ought  not  to  be  disturbed  unless  by  a  court  of  appeal  or  review, 
and  never  by  the  same  court,  except  for  very  urgent  reasons,  and 
upon  a  clear  manifestation  of  error;  and  if  the  practice  were 
otherwise,  it  would  be  leaving  us  in  a  perplexing  uncertainty  as 
to  the  law.^ 

1  1  Kent,  475.    And  see  Cro.  Jac.  627 ;  tutious  of  recent  France."    Civ.  Lib.  and 

Hex  u.  Cox,  2  Burr.  787 ;  King  v.  Younger,  Self-Gov.    See  also  his  chapter  on  preoe- 

6  T.  K.  450;  Goodiitle  v.  Otway,  7  T.  R.  dents  in  the  Hermeneutics.    In  Nelson  v. 

416  ;  Selby  v.  Bardons,  3  B.  &  Ad.  17  ;  Allen,  1  Yerg.  360,  376,  where  the  consti- 

Fletcher  v.  Lord  Soniers,  3  Bing.  588;  tutionality  of  the  '^Betterment    Law" 

Hammond  r.  Anderson,  4  Bos.  &  P.  00 ;  came    under    consideration,    the    court 

Lewis  V.  Thornton,  6  Munf.  94;  Dugan  v.  (  White,  J.)  say  :   "  VS^hatever  might  be 

HoUins,  13  Md.  149;  Anderson  v.  Jack-  my  own  opinion  upon  this  question,  not 

son,  10  Johns.  382 ;  Goodell  v.  Jackson,  to  assent  to  its  settlement  now,  after  two 

20  Jolins.  693 ;  Bates  o.  Kelyea,  23  Wend-  solemn  decisions  of  this  court,  the  last 

836;    Emerson  v.  At  water,  7  Mich.  12;  made  upwards  of  fourteen  years  ago,  and 

Kelson  v.  Allen,  1   Yerg.  360;  Palmer  v.  not  only  no  opposing  decision,  but  no  at- 

Lawrence,  5  N.  Y.  889 ;  Knee  land  v.  Mil-  tempt  even  by  any  case,  during  all  this 

waukee,  15  Wis.  454 ;  Boon  v.  Bowers,  time,  to  call  the  point  again  in  contro- 

30  Miss.  216;  Frink  v.  Daret,  14  111.  804;  versy,  forming  a  complete  acquiescence. 

Broom's  Maxims,  109.    Dr.  Lieber  thinks  would  be,  at  the  least,  inconsistent,  per- 

the  doctrine  of  the  precedent  especially  haps  mischievous,  and  uncalled  for  by  a 

valuable  in  a  free  country.  "  Liberty  and  correct  discharge  of  oflScial  duty.     Much 

steady  progression  require  the  principle  respect  has  always  been  paid  to  the  con- 

of  the  precedent  in  all  spheres.     It  is  one  teniporaneous  construction    of  statutes, 

of  the  roots  with  which  the  tree  of  liberty  and  a   forbidding   caution   hath  alwaya 

fastens  in  the  soil  of  real  life,  and  through  accompanied  any  approach  towards  un- 

which  it  receives  the  sap  of  fresh  exist-  settling  it,  dictated,  no  doubt,  by  easily 

ence.    It  is  the  weapon  by  which  inter-  foreseen  consequences  attending  a  sad* 

ference  is  warded  off.    The  principle  of  den  change  of  a  rule  of  property,  necea> 

the  precedent  is  eminently  philosophical,  sarily  introductory  at  least  of  confusion. 

The  English  Constitution  would  not  have  increased  litigation,  and  the  disturbance 

developed  itself  without  it.  What  is  called  of  the  peace  of  society.    The  most  able 

the  English  Constitution  consists  of  tlie  judges  and  tlie  greatest  names  on   the 

fundamentals  of  the  British  polity,  laid  bench  have  held  this  view  of  the  subject, 

down  in  custom,  precedent,  decisions,  and  and    occasionally    expressed  themselves 

statutes ;  and  the  common  law  in  it  is  a  to  that  effect,  either  tacitly  or  openly, 

far  greater  portion  than  the  statute  law.  intimating  that  if  they  had  held  a  part 

The  English  Constitution  is  chiefly  acorn-  in  the  first  construction  they  would  have 

mon-law  constitution ;  and  this  reflex  of  been  of  a  different  opinion ;  but  the  con- 

a  continuous  society  in  a  continuous  law  struction  having  been  made,  they  give 

is  more  truly  philosophical  than  the  theo-  their  assent  thereto.     Thus  Lord  Ellen- 

retic  and  systematic,  but  lifeless,  consti-  borough,  in  2  East, 802,  remarks:  'I  think 
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The  doctrine  of  %tare  decisis^  however,  is  only  applicable,  in 
its  full  force,  within  the  territorial  jurisdiction  of  the  courts 
making  the  decisions,  since  there  alone  can  such  decisions  be 
regarded  as  having  established  any  rules.  Rulings  made  under 
a  similar  legal  system  elsewhere  may  be  cited  and  respected  for 
their  reasons,  but  are  not  necessarily  to  be  accepted  as  guides, 
except  in  so  far  as  those  reasons  commend  themselves  to  the 
judicial  mind.^  Great  Britain  and  the  thirteen  original  States 
had  each  substantially  the  same  system  of  common  law  origi- 
nally, and  a  decision  now  by  one  of  the  higher  courts  of  Great 
Britain  as  to  what  the  common  law  is  upon  any  point  is  cer- 
tainly entitled  to  great  respect  in  any  of  the  States,  though  not 
necessarily  to  be  accepted  as  binding  authority  any  more  than 
the  decisions  in  any  one  of  the  other  States  upon  the  same  point. 
It  gives  us  the  opinions  of  able  judges  as  to  what  the  law  is, 
but  its  force  as  an  authoritative  declaration  must  be  confined 
to  the  country  for  which  the  court  sits  and  judges.  But  an 
English  decision  before  the  Revolution  is  in  the  direct  line  of 
authority ;  and  where  a  particular  statute  or  clausa  of  the  con- 
stitution has  been  adopted  in  one  State  from  the  statutes  or 
constitution  of  another,  after  a  judicial  construction  has  been 
given  it  in  such  last-mentioned  State,  it  is  but  just  to  regard 
the  construction  as  having  been  adopted,  as  well  as  the  words; 
and  all  the  mischiefs  of  disregarding  precedents  would  follow  as 
legitimately  here  as  in  any  other  case.^ 

it  is  better  to  abide  by  that  determina-  one  given  under  the  law  of  necessity,  in 

tion,  than  to  introduce  uncertainty  into  consequence  of  an  equal  division  of  tlie 

this  branch  of  tlie  law,  it  being  often  more  court,  see  Durant  v.  Essex  Co.,  7  Wall, 

important  to  have  the  rule  settled,  than  107 ;  8.  c.  101   U.  S.  666 ;    Hnrtman  r. 

to  determine  what  it  shall  be.    I  am  not,  Greenhow,  102  U.  S.  672 ;  Morse  r.  Goold^ 

however,  convinced  by  the  reasoning  in  UN.  Y.  281;  Lyon  v.  Circuit  Judge,  87 

this  case,  and  if  the  point  were  new  I  Mich.  377;   and  the  cases  collected  in 

should  think  otherwise.'    Lord  Afan^ld,  Northern  R.  li.  v.  Concord  R.  R.,  60  N.  H. 

in  1  Burr.  419,  says  :  '  Where  solemn  de-  176. 

terminations  acquiesced  under  had  settled        i  Caldwell  v.  Gale,  11  Mich.  77 ;  Koonti 

precise  cases  and  a  rule  of  property,  they  v.  Nabb,  16  Md.  649 ;  Nelson  c.  Goree,  34 

ought,  for  the  sake  of  certainty,  to  be  ob^  Ala.  666 ;  Jamison  v.  Burton,  48  Iowa, 

served,  as  if  they  had  originally  formed  a  282. 

part  of  the  text  of  the  statute.'  And  Sir  <  Bond  r.  Appleton,  8  Mass.  472 ;  Rut- 
James  Mansfield,  \i\  4  B.  &  P.  69,  says:  land  v.  Mendon,  1  Pick.  164;  Common- 
'I  do  not  know  how  to  distinguish  this  wealth  f.  Hartnett,  3  Gray,  460;  Turn- 
irom  the  case  before  decided  in  the  court,  pike  Co.  v.  People,  9  Barb.  167 ;  Campbell 
It  is  of  greater  consequence  that  the  law  v.  Quinlin,  4  111.  288;  Little  v.  Smith, 
should  be  as  uniform  as  possible,  than  6  111.  400;  Rigg  v.  Wilton,  13  111.  16; 
that  the  equitable  claim  of  an  individual  Tyler  v.  Tyler,  19  111.  161 ;  Fisher  v.  Deer- 
should  be  attended  to.'"  And  see  People  ing,  60  III.  114;  Langdon  v.  Applegate, 
p.  Cicotte,  16  Mich.  288.  6  Ind.  827 ;  Clark  v.  Jefferson ville,  &c. 
How  far  a  Judgment  rendered  by  a  R.  R.  Co.,  44  Ind.  248 ;  Fall  v.  Hazelrigg, 
court  ooodudes,  notwithstanding  it  was  46  Ind.  676;   Ingraham    v,  Regan,   28 
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It  will  of  course  sometimes  happen  that  a  court  will  find  a 
former  decision  so  unfounded  in  law,  so  unreasonable  in  its 
deductions,  or  so  mischievous  in  its  consequences,  as  to  feel 
compelled  to  disregard  it.  Before  doing  so,  however,  it  will  be 
well  to  consider  whether  the  point  involved  is  such  as  to  have 
become  a  rule  of  property,  so  that  titles  have  been  acquired  in 
reliance  upon  it,  and  vested  rights  will  be  disturbed  by  any 
change ;  for  in  such  a  case  it  may  be  better  that  the  correction 
of  the  error  be  left  to  the  legislature,  which  can  control  its 
action  so  as  to  make  it  prospective  only,  and  thus  prevent  unjust 
consequences.^ 

Miss.  218 ;  Adams  v.  Field,  21  Yt.  256 ;         ^  "  After  hd  erroneous  decision  tooch- 

Drennan  v.  People,  10  Mich.  160 ;  Daniels  ing  rights  of  property  has  been  followed 

V.  Clegg,  28  Mich.  32 ;  Harrison  v.  Sager,  thirty  or  forty  years,  and  even  a  much 

27  Mich.  476 ;  Pangborn  v.  Westlake,  36  less  time,  the  courts  cannot  retrace  their 

Iowa,  546;  Attorney-General  v.  Brunst,  steps  without  committing  a  new  error 

8  Wis.  787 ;  Poertner  v.  Russell,  33  Wis.  nearly  as  great  as  the  one  at  the  first." 

198 ;  Myrick  v.  Hasey,  27  Me.  9 ;  People  Bronson,   J.,    in    Sparrow    v.   Kingman, 

V.  Coleman,  4  Cal.  46 ;  Bemis  v.  Becker,  1  N.  Y.  246,  260.    See  also  Emerson  v. 

1  Kan.  226 ;  Walker  v.  Cincinnati,  21  Ohio  Atvrater,  7  Mich.  12 ;  Rothschild  v,  Griz, 

St.  14;  Hess  v.  Pegg,  7  Nev.  28;  Freeze  31  Mich.  160;  Loeb  v.  Mathis,  37  Ind. 

».  Tripp,  70  111.496;  In  re  Tuller,  79  HI.  806;    Pond  ».  Irwin,   113  Ind.  248,   15 

99 ;  Ex  parte  Mathews,  52  Ala.  51 ;  Dan-  N.  E.   Rep.  272 ;    Paulson  v.   Portland, 

▼ille  V.  Pace,  25  Gratt.  1;  Bradbury  v.  16  Oreg.  450,  19  Pac  Rep.  450;  Adams 

Davis,  5  Col.  265.    But  it  does  not  neces-  Co.  t7.  Burlington  &  M.  R.  R.  Co.,  55 

sarily    follow    that    the    prior    decision  Iowa,  94,  2  N.   W.  1054;   Davidson  v. 

construing  the  law  must  be  inflexibly  fol-  Briggs,  61  Iowa,  809,  7  N.  W.  471 ;  State 

lowed,  since   the    circumstances    in  the  v.  Whitworth,  8  Lea,   594.    Where  an 

State  adopting  it  may  be  so  different  as  old  constitution  has  been  construed  by 

to  require  a  different  construction.  Little  the  court,  a  new  court  after  the  adoption 

V,  Smith,  5  III.  400 ;  Lessee  of  Gray  v.  of  a  new  constitution  will  follow  the  old 

Askew,  3  Ohio,  466 ;  Jamison  v.  Burton,  construction  without  regard  to  its  own 

43  Iowa,  282.    It  has  very  properly  been  views.     Emery    v.    Reed,   65  Cal.  851, 

held  that  the  legislature,  by  enacting,  4  Pac.  200. 

without    material    alteration,  a    statute         "  It  is  true  that  when  a  principle  of 

which  had  been  judicially  expounded  by  law,  doubtful  in  its  character  or  unoer- 

tli6  highest  court  of  the  State,  roust  be  tain  in  the  subject-matter  of  its  appli- 

presumed  to  have  intended  that  the  same  cation,  has  been  settled  by  a  series  of 

words  should  be  received  in  the  new  stat-  judicial  decisions,  and  acquiesced  in  for  a 

ute  in  the  sense  which  had  been  attributed  considerable  time,  and  important  rights 

to  them  in  the  old.    Grace  v.  McElroy,  and  interests  have  become  established 

1  Allen,  563 ;  Cronan  v.  Cotting,  104  Mass.  under  such  decisions,  courts  will  hesitate 

245;   Low  v,  Blanchard,  116  Mass.  272.  long  before  they  will  attempt  to  overturn 

It  is  proper  to  accept  and  follow  the  de-  the  result  so  long  established.    But  when 

cisions  of  courts  of  another  State  upon  it  is  apparently  indifferent  which  of  two 

the  construction    and  validity  of  their  or  more  rules  is  adopted,  the  one  which 

own  statutes.    Sidwell  v,  Evans,  1  Pen.  shall  have  been  adopted  by  Judicial  sanc- 

&  W.  383;  8.  c.  21  Am.  Dec.  387;  Bank  tion  will  be  adhered  to,  though  it  may 

of  Illinois  r.  Sloo,  16  La.  539,  35  Am.  not,  at  the  moment,  appear  to  be  the 

Dec.  223,  except  when  it  conflicts  with  preferable  rule.    But  wlien    a  question 

the  constitution  of  the  adopting  State,  involving  important    public  or   private 

Risser  v,  Hoyt,  53  Mich.  185,  18  N.  W.  rights,   extending  through   all   coming 

611.  time,  has  been  passed  upon  on  a  single 
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Whenever  the  case  is  such  that  judicial  decisions  which  have 
been  made  are  to  be  accepted  as  law,  and  followed  by  the  courts 
in  future  cases,  it  is  equally  to  be  expected  that  they  will  be 
followed  by  other  departments  of  the  government  also.  Indeed, 
in  the  great  majority  of  cases,  the  officers  of  other  departments 
have  no  option;  for  the  courts  possess  the  power  to  enforce 
their  construction  of  the  law  as  well  as  to  declare  it;  and  a 
failure  to  accept  and  follow  it  in  one  case  would  only  create  a 
necessity  for  new  litigation  with  similar  result.  Nevertheless, 
there  are  exceptions  to  this  rule  which  embrace  all  those  cases 
where  new  action  is  asked  of  another  department,  which  that 
department  is  at  liberty  to  grant  or  refuse  for  any  reasons  which 
it  may  regard  as  sufficient  We  cannot  conceive  that,  because 
the  courts  have  declared  an  expiring  corporation  to  have  been 
constitutionally  created,  the  legislature  would  be  bound  to  renew 
its  charter,  or  the  executive  to  sign  an  act  for  that  purpose,  if 
doubtful  of  the  constitutional  authority,  even  though  no  other 
adverse  reasons  existed.^  In  the  enactment  of  laws  the  legisla- 
ture must  act  upon  its  own  reasons;  mixed  motives  of  power, 
justice,  and  policy  influence  its  action ;  and  it  is  always  justifi- 
able and  laudable  to  lean  against  a  violation  of  the  constitution. 
Indeed,  cases  must  sometimes  occur  when  a  court  should  refrain 
from  declaring  a  statute  unconstitutional,  because  not  clearly 
satisfied  that  it  is  so,  though,  if  the  judges  were  to  act  as  legis- 
lators upon  the  question  of  its  enactment,  they  ought  with  the 


occasion,  and  which  decision  can  in  no  Owen,  43  Texns,  41,  4S;  Ham  on  Legral 

jtut  sense  be  said  to  have  been  acqai-  Jailgment,  c.  14,  §  8.    "Common  error" 

esoed  in,  it  is  not  only  the  right,  but  the  does  not  make  law  until  sanctioned  by  a  su- 

duty,  of  the  court,  when  properly  called  perior  tribunal,  and  subsequently  treated 

upon,  to  re-examine   the   questions  in-  as  law  in  business  affairs.    Ocean  Beach 

Tnlved,  and  again  subject  them  to  ju-  Ass.  v.  Briniey,  84  N.  J.  Eq.  488. 

dicial  scrutiny.     We  are  by  no  means  ^  In  the  celebrated  case  of  the  appH- 

unmindful  of  the  salutary  tendency  of  cation  of  the  Bank  of  the  United  States 

the  rule    stare  decisis^  but  at  the  same  for  a  new  charter,  President  Jackson  felt 

time  we  cannot  be  unmindful  of  the  les-  himself  at  liberty  to  act  upon  his  own 

sons  furnished  by  our  own  consciousness,  Tiew  of  constitutional  power,  in  opposi- 

as  well  as  by  judicial  history,  of  the  lia-  tion  to  that  previously  declared  by  the 

bility  to  error  and    the  advantages  of  Supreme    Court,  and  President  Lincoln 

review."    Per  Smith,  J.,  Pratt  v.  Brown,  expressed  similar    views  regarding    the 

8  Wis.  603, 009.    And  see  Kneeland  v.  Mil-  conclusiveness  of  the  Dred  Scott  decision 

waukee,  16  Wis.  454 ;  Taylor  t;.  French,  upon  executive  and    legislative  action. 

19  Vt.  49;  Bellows  v.  Parsons,  13  N.  H.  See  Story  on  Const.  (4th  ed.)  §  375,  note. 

256;  Hannel  v.  Smith,  15  Ohio,  134  ;  Day  It  is  notorious  that  wliile  the  reconstruc- 

V.  Munson,  14  Ohio  St.  488;  Green  Caa-  tion  of  States  was  going  on,  after  the  late 

tie,  &c.  Co.  V  State,  28  Ind.  882 ;  Harrow  Civil  War,  Congress  took  especial  pains  in 

9.  Myers,  29  Ind.  409 ;   Paul  v.  Davis,  some  cases  to  so  shape  its  legislation  that 

100  Ind.  422 ;  Burks  v,  Hinton,  77  Va.  the  Federal  Supreme  Court  should  have 

1 ;  Mead  v.  McGraw,  19  Ohio  St.  55 ;  no  opportunity  to^qoestion  and  deny  its 

liim  V.  Minor,  i  Not.  462;  Willis  v.  Tftliditj. 
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same  yiews  to  withhold  their  assent,  from  grave  doubts  upon 
that  subject.  The  duty  is  different  in  the  two  cases,  and  pre- 
sumptions may  control  in  one  which  do  not  exist  in  the  other.^ 
But  those  cases  where  new  legislation  is  sought  stand  by  them- 
selves, and  are  not  precedents  for  those  which  involve  only 
considerations  concerning  the  constitutional  validity  of  existing 
enactments.  The  general  acceptance  of  judicial  decisions  as 
authoritative,  by  each  and  all,  can  alone  prevent  confusion, 
doubt,  and  uncertainty,  and  any  other  course  is  incompatible 
with  a  true  government  of  law. 

Construction  to  he  Uniform. 

A  cardinal  rule  in  dealing  with  written  instruments  is  that 
they  are  to  receive  an  unvarying  interpretation,  and  that  their 
practical  construction  is  to  be  uniform.  A  constitution  is  not 
to  be  made  to  mean  one  thing  at  one  time,  and  another  at  some 
subsequent  time  when  the  circumstances  may  have  so  changed 
as  perhaps  to  make  a  different  rule  in  the  case  seem  desirable. 
A  principal  share  of  the  benefit  expected  from  written  constitu- 
tions would  be  lost  if  the  rules  they  established  were  so  flexible 
as  to  bend  to  circumstances  or  be  modified  by  public  opinion. 
It  is  with  special  reference  to  the  varying  moods  of  public  opin- 
ion, and  with  a  view  to  putting  the  fundamentals  of  government 
beyond  their  control,  that  these  instruments  are  framed;  and 
there  can  be  no  such  steady  and  imperceptible  change  in  their 
rules  as  inheres  in  the  principles  of  the  common  law.  Those 
beneficent  maxims  of  the  common  law  which  guard  person  and 
property  have  grown  and  expanded  until  they  mean  vastly  more 
to  us  than  they  did  to  our  ancestors,  and  are  more  minute, 
particular,  and  pervading  in  their  protections ;  and  we  may  con- 
fidently look  forward  in  the  future  to  still  further  modifications 
in  the  direction  of  improvement.  Public  sentiment  and  action 
effect  such  changes,  and  the  courts  recognize  them ;  but  a  court 
or  legislature  which  should  allow  a  change  in  public  sentiment 
to  influence  it  in  giving  to  a  written  constitution  a  construction 
not  warranted  by  the  intention  of  its  founders,  would  be  justly 
chargeable  with  reckless  disregard  of  official  oath  and  public 
duty;  and  if  its  course  could  become  a  precedent,  these  instru- 

*  A  constitution  forbade  the  pnyment  after  its  completion  had  been  declared 

of  any  claim  arising  ajiainst   the   State  unconstitutional;  that  the  word  •' law  " 

under  any  agreement  made  without  an-  did  not  necessarily  mean  a  constitutional 

thority  oflaw.    It  was  lield  that  this  did  law.     Miller  v.  Dunn,  72  CaL  402,  14 

not  prevent  the  legislature  from  award-  Pac.  27. 
ing  pay  for  work  done  under  an  act  which 
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ments  would  be  of  little  avail.  The  violence  of  public  passion 
is  quite  as  likely  to  be  in  the  direction  of  oppression  as  in  any 
other;  and  the  necessity  for  bills  of  rights  in  our  fundamental 
laws  lies  mainly  in  the  danger  that,  the  legislature  will  be 
influenced,  by  temporary  excitements  and  passions  among  the 
people,  to  adopt  oppressive  enactments.  What  a  court  is  to  do, 
therefore,  is  to  declare  the  law  as  vyritten^  leaving  it  to  the  people 
themselves  to  make  such  changes  as  new  circumstances  may 
require.^  The  meaning  of  the  constitution  is  fixed  when  it  is 
adopted,  and  it  is  not  different  at  any  subsequent  time  when  a 
court  has  occasion  to  pass  upon  it' 

* 

The  Intent  to  G-ovem, 

The  object  of  construction,  as  applied  to  a  written  constitu- 
tion, is  to  give  effect  to  the  intent  of  the  people  in  adopting  it.  In 
the  case  of  all  written  laws,  it  is  the  intent  of  the  lawgiver  that 
is  to  be  enforced.  But  this  intent  is  to  be  found  in  the  instru- 
ment itself.  It  is  to  be  presumed  that  language  has  been 
employed  with  sufficient  precision  to  convey  it,  and  unless 
examination  demonstrates  that  the  presumption  does  not  hold 
good  in  the  particular  case,  nothing  will  remain  except  to 
enforce  it.  ^^  Where  a  law  is  plain  and  unambiguous,  whether 
it  be  expressed  in  general  or  limited  terms,  the  legislature 
should  be  intended  to  mean  what  they  have  plainly  expressed, 
and  consequently  no  room  is  left  for  construction.*'*    Possible 

1  People  V.  Morrell,  21  Wend.  663 ;  Heirs  of  Ludlow  v.  Johnson,  8  Ohio,  668 ; 

Newell  9.  People,  7  N.  Y.  9 ;   Hyatt  r.  District  Township  v.  Dubaqne,  7  Iowa, 

Taylor,  42  N.  Y.  268;  Slack  v.  Jacobs,  8  262;  Pattison  v.  Yuba,  13  Cal.  176;  £xe- 

W.  Va.  612,  660.  kiel  v.  Dixon,  8  Ga.  146;  In  re  Murphy, 

s  Campbell,  J^  in  People  v.  Blodgett,  23  N.  J.  180 ;  Attorney-General  t-.  Detroit 

18  Mich.  127, 138;   Scott  v,  Sandford,  19  &  Erin  P.  R.  Co.,  2  Mich.  138;   Smith 

How.  893.  V.  Thursby,  28  Md.  244 ;  Sute  v.  Blasdel, 

s  United  States  v.  Fisher,  2  Cranch,  4  Nev.  241;  State  v.  Doron,  6  Nev.  399; 

868;  Bosley  r.  Mattingley,  14  B.  Monr.  Hyatt  r.  Taylor,  42  N.  Y.  268;  Johnson 

89;  Sturgis  v.  Crowninshield,  4  Wheat,  v.   Hudson   R.   R.  Co.,  49  N.   Y.  466; 

122 ;  Schooner  Paulina's  Cargo  v.  United  Beardstown  v,  Virginia,  76  111.  34 ;   Si. 

States,  7  Cranch,  62;  Ogden  v.  Strong,  2  Louis.  &c.  R.  R.  Co.  v,  Clark,  63  Mo.  214 ; 

Pftine,  C.  C.  684;  United  Sutes  v.  Rags-  Mundt  v.  Sheboygan,  &c.  R.  R.  Co.,  81 

dale,  1   Hemp.  497;  South wark  Bank  v.  Wis.  41 ;  Slack  v.  Jacob,  8  W.  Va.  612 ; 

Commonwealth,  96  Pen n.  St.  446;  Ingalls  Hawbecker  v.  Hawbecker,  43  Md.  616; 

V.  Cole,  47  Me.  680;  McCluskey  v.  Crom-  Ex  parte  Mayor  of  Florence,  78  Ala.  419. 

well.  UN  Y.  693;  Furman  v.  New  York,  The  remarks  of  Mr.  Justice  Bronson  in 

6  Sandf .  16 ;  Newell  v.  People,  7  N.  Y.  9 ;  People  v.  Purdy,  2  Hill,  86,  are  very  forcl- 

People  p.  N.  Y.  Central  R.  R.  Co.,  24  N.  Y.  ble  in  showing  the  impolicy  and  danger 

486;  Bidwell  V  Whittaker,  1  Mich.  469;  of  looking  beyond  the  instrument  itself 

Alexander  v.  Worthington,  6  Md.  471 ;  to  ascertain  its  meaning,  when  the  terms 

Cantwell  v.  Owens,  14  Md.  216 ;  Case  o.  employed  are  positive  and  firee  from  all 

Wildridge,  4  Ind.  61;  Spencer  v.  State,  ambiguity.    '*  It  is  said  that  the  Const!- 

6  Ind.  41 ;  ntman  v.  Flint,  10  Pick.  604 ;  tation  does  not  extend  to  puUie  oorpon* 


90                           '        CONSTITUTIONAL  LIMITATIONS,  [CH.  IV. 

or  even  probable  meanings,  when  one  is  plainly  declared  in  the 

tions,  and  therefore  a  majoritjr  vote  was  less  fields  of  specalation.  For  one,  I  dare 
sufficient.  I  do  not  so  read  the  Consti-  not  venture  upon  such  a  course.  Written 
tudon.  The  lan^^uage  of  the  clause  is:  constitutions  of  government  will  soon 
'  The  assent  of  two-tliirds  of  the  mem-  come  to  be  regarded  as  of  little  value  if 
bers  elected  to  each  branch  of  the  legid-  theirinjunctions  may  be  tlius  lightly  over- 
lature  shall  he  requisite  to  every  bill  creat-  looked ;  and  the  experiment  of  setting  a 
ing,  continuing,  altering,  or  renewing  any  boundary  to  power  will  prove  a  failure, 
body  politic  or  corporate.'  These  words  We  are  not  at  liberty  to  presume  that 
are  as  broad  in  their  signification  as  any  the  framers  of  the  Constitution,  or  the 
which  could  have  been  selected  for  the  people  who  adopted  it,  did  not  under- 
occasion  from  our  vocabulary,  and  there  stand  the  force  of  language."  See  also 
is  not  a  syllable  in  the  whole  instrument  same  case,  4  Hill,  384,  and  State  v.  King, 
tending  in  the  slightest  degree  to  limit  or  44  Mo.  285.  Another  court  has  said  : 
qualify  the  universality  of  the  language.  "  This  power  of  construction  in  courts  is 
If  the  clause  can  be  so  construed  that  it  a  mighty  one,  and,  unrestrained  by  set- 
shall  not  extend  alike  to  all  corporations,  tied  rules,  would  tend  to  throw  a  painful 
whether  public  or  private,  it  may  then,  I  uncertainty  over  the  effect  that  might  be 
think,  be  set  down  as  an  established  fact  given  to  the  most  plainly  worded  statutes, 
that  the  Englisii  language  is  too  poor  for  and  render  courts,  in  reality,  the  legisla- 
the  framing  of  fundamental  laws  wliich  tive  power  of  the  State.  Instances  are 
shall  limit  the  powers  of  the  legislative  not  wanting  to  confirm  this.  Judge-made 
branch  of  the  government.  No  one  lias,  law  has  overrode  the  legislative  depart- 
I  believe,  pretended  tiiat  the  Constitution,  ment  It  was  the  boast  of  Chief  Justice 
looking  at  that  alone,  can  be  restricted  to  Pembertan,  one  of  the  judges  of  the  despot 
any  particular  class  or  description  of  cor-  Ciiarles  II.,  and  not  the  worst  even  of 
porations.  But  it  is  said  that  we  may  those  times,  that  he  had  entirely  outdone 
look  beyond  the  instrument  for  the  pur-  the  Parliament  in  making  law.  We  think 
pose  of  ascertaining  the  mischief  against  that  system  of  jurisprudence  best  and 
which  the  clause  was  directed,  and  thus  safest  which  controls  most  by  fixed  rules, 
restrict  its  operation.  But  wiio  shall  tell  and  leaves  least  to  the  discretion  of  the 
us  what  that  mischief  was  ?  Although  judge ;  a  doctrine  constituting  one  of  the 
most  men  in  public  life  are  old  enough  to  points  of  superiority  in  the  common  law 
remember  the  time  wiien  the  Constitution  over  that  system  which  has  been  admin- 
was  framed  and  adopted,  they  are  not  istered  in  France,  where  authorities  had 
agreed  concerning  the  particular  evils  no  force,  and  the  law  of  each  case  was 
against  which  this  clause  was  directed,  what  the  judge  of  the  case  saw  fit  to 
Some  suppose  the  clause  was  intended  to  make  it  We  admit  that  the  exercise 
guard  against  legislative  corruption,  and  of  an  unlimited  discretion  may,  in  a  par- 
others  that  it  was  aimed  at  monopolies,  ticular  instance,  be  attended  with  a  salii* 
Some  are  of  opinion  that  it  only  extends  tary  result;  still  history  informs  us  that 
to  private  without  touching  public  cor-  it  has  often  been  the  case  that  the  arbi- 
porations,  while  others  suppose  that  it  trary  discretion  of  a  judge  was  the  law  of 
only  restricts  the  power  of  the  legislature  a  tyrant,  and  warns  us  that  it  may  be  so 
when  creating  a  single  corporation,  and  again."  Perkins,  J.,  in  Spencer  v.  State, 
not  when  they  are  made  by  the  hundred.  5  Ind.  41,  46.  "Judge-made  law,"  as  the 
In  this  way  a  solemn  instrument —  for  so  phrase  is  here  employed,  is  that  made  by 
I  think  the  Constitution  should  be  con-  judicial  decisions  which  construe  away 
sidered  —  is  made  to  mean  one  thing  the  meaning  of  statutes,  or  find  meanings 
by  one  man  and  something  else  by  an-  in  them  the  legislature  never  held.  The 
other,  until,  in  the  end,  it  is  in  danger  of  phrase  is  sometimes  used  as  meaning, 
being  rendered  a  mere  dead  letter ;  and  simply,  the  law  that  becomes  established 
that,  too,  where  the  language  is  so  plain  by  precedent.  The  uses  and  necessity  of 
and  explicit  that  it  is  impossible  to  mean  judicial  legislation  are  considered  and  ex- 
more  than  one  thing,  unless  we  first  lose  plained  at  length  by  Mr.  Austin,  in  hit 
sight  of  the  instrument  itself,  and  allow  Proyince  of  Jorispradeoce. 
ourselves  to  roam  at  large  in  the  bound* 
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instrument  itself,  the  courts  are  not  at  liberty  to  search  for 
elsewhere. 

"  Whether  we  are  considering  an  agreement  between  parties, 
a  statute,  or  a  constitution,  with  a  view  to  its  interpretation, 
the  thing  which  we  are  to  seek  is  the  thought  which  it  expresses. 
To  ascertain  this,  the  first  resort  in  all  cases  is  to  the  natural 
signification  of  the  words  employed,  in  the  order  of  grammatical 
arrangement  in  which  the  framers  of  the  instrument  have  placed 
them.      If,  thus  regarded^  the  words  embody  a  definite  meaning, 
which  involves  no  absurdity  and  no  contradiction  between  dif- 
ferent parts  of  the  same  writing,  then  that  meaning,  apparent 
on  the  face  of  the  instrument,  is  the  one  which  alone  we  are  at 
liberty  to  say  was  intended  to  be  conveyed.     In  such  a  case  there 
is  no  room  for  construction.     That  which  the  words  declare  is 
the  meaning  of  the  instrument,  and  neither  courts  nor  legisla- 
tures have  a  right  to  add  to  or  take  away  from  that  meaning."  ^ 


The  Whole  Instrument  to  be  examined. 

Nor  is  it  lightly  to  be  inferred  that  any  portion  of  a  written 
law  is  so  ambiguous  as  to  require  extrinsic  kid  in  its  construc- 
tion. Every  such  instrument  is  adopted  as  a  whole,  and  a 
clause  which,  standing  by  itself,  might  seem  of  doubtful  import, 
may  yet  be  made  plain  by  comparison  with  other  clauses  or 
portions  of  the  same  law.  It  is  therefore  a  very  proper  rule 
of  construction,  that  the  whole  is  to  be  examined  with  a  view  to 
arriving  at  the  true  intention  of  each  part;  and  this  Sir  Edward 
Coke  regards  as  the  most  natural  and  genuine  method  of  ex* 
pounding  a  statute.^  If  any  section  of  a  law  be  intricate, 
obscure,  or  doubtful,  the  proper  mode  of  discovering  its  true 
meaning  is  by  comparing  it  with  the  other  sections,  and  finding 
out  the  sense  of  one  clause  by  the  words  or  obvious  intent  of 
another.'  And  in  making  this  comparison  it  is  not  to  be  sup- 
posed that  any  words  have  been  employed  without  occasion,  or 
without  intent  that  they  should  have  effect  as  part  of  the  law. 
The  rule  applicable  here  is,  that  effect  is  to  be  given,  if  possible^ 


1  Newell  V.  People,  7  N.  Y.  9, 07,  per 
JohnMoUyJ.;  Chesapeake,  &c.  Rj.  Co.  v. 
Miller,  19  W.  Va.  409.  And  see  Denn  v. 
Beid,  10  Pet.  624 ;  Qreencastle  Township 
r.  Black,  6  Ind.  5dd ;  BarUett  v.  Morris,  9 
Port.  266 ;  Leonard  v,  Wiseman,  81  Md. 
201,  per  Bartol,  Ch.  J. ;  Way  ».  Way,  64 
111.  406;  McAdoo  v.  Benbow,  63  N.  C. 
461;  Hawkins  v.  Carrol,  60  Miss.  736; 
Ceaifoia  v.  State,  42  Md.  403;  Douglas  v. 


Freeholders,  &c.,  88  N.  J.  214;  Gold  v, 
Fite,  2  Bax.  287;  State  v.  Gammon,  73 
Mo.  421 ;  Broom's  Maxims  (6th  Am.  ed.), 
661,  marg. 

a  Co.  Lit.  881  a. 

<  Stowell  V.  Lord  Zottch,  Plowd.  866; 
Chance  v.  Marion  County,  64  111.  66; 
Dyer  v.  Bayne,  64  Md.  87;  Broom's 
Maxims,  621. 
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to  the  whole  instrument^  and  to  every  section  and  clause.  If 
different  portions  seem  to  conflict,  the  courts  must  harmonize 
them,  if  practicable,  and  must  lean  in  favor  of  a  construction 
which  will  render  every  word  operative,  rather  than  one  which 
may  make  some  words  idle  and  nugatory.  ^ 

This  rule  is  applicable  with  special  force  to  written  constitu- 
tions, in  which  the  people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms,  corresponding  with 
the  immense  importance  of  the  powers  delegated,  leaving  as 
little  as  possible  to  implication.^  It  is  scarcely  conceivable 
that  a  case  can  arise  where  a  court  would  be  justified  in  declar- 
ing any  portion  of  a  written  constitution  nugatory  because  of 
ambiguity.  One  part  may  qualify  another  so  as  to  restrict  its 
operation,  or  apply  it  otherwise  than  the  natural  construction 
would  require  if  it  stood  by  itself;  but  one  part  is  not  to  be 
allowed  to  defeat  another,  if  by  any  reasonable  construction  the 
two  can  be  made  to  stand  together.^ 

In  interpreting  clauses  we  must  presume  that  words  have  been 
employed  in  their  natural  and  ordinary  meaning.  As  Marshall, 
Ch.  J.,  says:  The  framers  of  the  constitution,  and  the  people 
who  adopted  it,  "must  be  understood  to  have  employed  words  in 
their  natural  sense,  and  to  have  intended  what  they  have  said. "  * 


1  Attorney-General  v.  Detroit  &  Erin 
Plank  Road  Co.,  2  Mich.  138:  People  v. 
Bums,  6  Mich.  114;  District  Township 
V.  Dubuque,  7  Iowa,  262 ;  Manly  v.  State, 
7  Md.  135;  Parkinson  v.  State,  14  Md. 
184 ;  Belleville  Railroad  Co.  v.  Gregory, 
16  111.  20 ;  Ogden  v.  Strong,  2  Paine,  C.  C. 
684;  Ryegate  o.  Wardsboro,  80  Vt.  746; 
Brooks  V,  Mobile  School  Commissioners, 
81  Ala.  227 ;  Den  v.  Dubois,  16  N.  J.  285; 
Den  r.  Schenck,  8  N.  J.  29;  Bigelow  v. 
W.  Wisconsin  R.R.,  27  Wis.  478;  Gas 
Company  v.  Wheeling,  8  W.  Va.  820; 
Parker  n.  Savage,  6  Lea,  406 ;  Crawfords- 
Tille,  &c.  Co.  V.  Fletcher,  104  Ind.  97,  2 
N.  E.  248.  See  Sams  v.  King,  18  Fla. 
657.  I^That  the  title  may  be  considered 
in  order  to  throw  light'  upon  an  other- 
wise obscure  provision,  see  Knowlton  v, 
Moore,  178  U.  S.  41,  20  Sup.  Ct.  Rep. 
747.  See  also  People  v.  McElroy,  72 
Mich.  446,  40  N.  W.  750, 2  L.  R.  A.  609, 
and  note.^ 

«  Wolcott  V,  Wigton,  7  Ind.  44 ;  People 
V,  Purdy,  2  Hill,  81,  per  Bronaon^  J.; 
Qreencastle  Township  r.  Black,  5  Ind. 
657 ;  Green  v.  Weller,  82  Miss.  650. 

*  PeopU  V,  Wright,  6  CoL  92.    It  is  a 


general  rule  in  the  construction  of  writ- 
ings, tliat,  a  general  intent  appearing,  it 
shall  control  the  particular  intent;  but 
this  rule  must  sometimes  give  way,  and 
effect  must  be  given  to  a  particular  in- 
tent plainly  expressed  in  one  part  of  a 
constitution,  though  apparently  opposed 
to  a  general  intent  deduced  from  other 
parts.  Warren  c.  Shuman,  6  Tex.  441. 
In  Quick  v.  Whitewater  Township,  7  Ind. 
570,  it  was  said  that  if  two  prorisions  of 
a  written  constitution  are  irreconcilably 
repugnant,  that  which  is  last  in  order  of 
time  and  in  local  position  is  to  be  pre- 
ferred. In  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Ramholt,  67  Tex.  654,  4  S.  W.  856,  this 
rule  was  recognized  as  a  last  resort,  but 
if  the  last  provision  is  more  comprehen- 
sive and  specific,  it  was  held  that  it 
should  be  given  effect  on  that  ground. 

The  rule  applies  to  constitutions  that 
a  later  amendment  operates  to  repeal  an 
earlier  provision  inconsistent  with  it. 
People  V.  Angle,  109  N.  T.  564, 17  N.  E. 
413. 

«  Gibbons  r.  Ogden,  9  Wheat  1, 188. 
See  Settle  v.  Van  Evrea,  49  N.  T.  281 ; 
Jenkioa  v,  Ewfai,  8  Heisk.  466;  Way  v. 


CH.  IV.]  CONSTRUCTION   OF  STATE   CONSTITUTIONS.  93 

This  is  but  saying  that  no  forced  or  unnatural  construction  is 
to  be  put  upon  their  language ;  and  it  seems  so  obvious  a  truism 
that  one  expects  to  see  it  universally  accepted  without  question; 
but  the  attempt  is  made  so  often  by  interested  subtlety  and 
ingenious  refinement  to  induce  the  courts  to  force  from  these 
instruments  a  meaning  which  their  framers  never  held,  that  it 
frequently  becomes  necessary  to  re-declare  this  fundamental 
maxim. ^  Narrow  and  technical  reasoning  is  misplaced  when' 
it  is  brought  to  bear  upon  an  instrument  framed  by  the  people 
themselves,  for  themselves,  and  designed  as  a  chart  upon  which 
every  man,  learned  and  unlearned,  may  be  able  to  trace  the 
leading  principles  of  government. 

But  it  must  not  be  forgotten,  in  construing  our  constitutions, 
that  in  many  particulars  they  are  but  the  legitimate  successors 
of  the  great  charters  of  English  liberty,  whose  provisions 
declaratory  of  the  rights  of  the  subject  have  acquired  a  well- 
understood  meaning,  which  the  people  must  be  supposed  to  have 
had  in  view  in  adopting  them.     We  cannot  understand  these 

Way,  64  HI.  406;  Stuart  v.  HamiltoD,  66  different  signification  plainly  appears  lo 
111.  253;  Hale  v.  Everett,  53  N.  H.  9;  the  particular  part  of  the  act  alleged  to  be 
State  V.  Brewster,  42  N.  J.  125 ;  Carpenter  an  exception  to  the  general  meaning  indi- 
V,  People,  8  Col.  116,  5  Pac.  828.  cated.  Dwarris,  764  et  seq,  Wiien  words 
^  State  V.  Mace,  5  Md.  837 ;  Manly  v,  are  used  to  which  the  legislature  has 
State,  7  Md.  135 ;  Green  v.  Weller,  32  given  a  plain  and  definite  import  in  the 
Miss.  650 ;  Greencastle  Township  v.  act,  it  would  be  dangerous  to  put  upon 
Black.  5  Ind.  566 ;  People  v.  N.  Y.  Cen-  them  a  construction  which  would  amount 
tral  Railroad  Co.,  34  Barb.  123,  and  24  to  holding  that  the  legislature  did  not 
N.  Y.  485;  Story  on  Const.  §  453.  "The  mean  what  it  has  expressed.  It  follows 
true  sense  in  which  words  are  used  in  a  from  these  principles  that  the  statute 
statute  is  to  be  ascertained  generally  by  itself  furnishes  the  best  means  of  its  own 
taking  them  in  their  ordinary  and  popu-  exposition;  and  if  the  sense  in  which 
lar  signification,  or,  if  they  be  terms  of  words  were  intended  to  be  used  can  be 
art,  in  their  technical  signification.  But  clearly  ascertained  from  all  its  parts  and 
it  is  also  a  cardinal  rule  of  exposition,  provisions,  the  intention  thus  indicated 
that  the  intention  is  to  be  deduced  from  shall  prevail,  without  resorting  to  other 
the  whole  and  every  part  of  the  statute,  means  of  aiding  in  the  construction.  And 
taken  and  compared  together,  from  the  these  familiar  rules  of  construction  apply 
words  of  the  context,  and  such  a  con-  with  at  least  as  much  force  to  the  con- 
struction adopted  as  will  best  effectuate  struction  of  written  constitutions  as  to 
the  intention  of  the  lawgiver.  One  part  statutes ;  the  former  being  presumed  to 
is  referred  to  in  order  to  help  the  con-  be  framed  with  much  greater  care  and 
stmction  of  another,  and  the  intent  of  consideration  than  the  latter."  Green  v. 
the  legislature  is  not  to  be  collected  from  Weller,  32  Miss.  650,  678.  Words  re- 
any  particular  expression,  but  from  a  enacted  after  they  have  acquired  a  set- 
general  view  of  the  whole  act.  Dwarris,  tied  meaning  will  be  understood  in  that 
658,  698,  702,  703.  And  when  it  appears  meaning.  Fulmer  v.  Commonwealth,  97 
tliat  the  framers  have  used  a  word  in  a  Penn.  St.  503.  The  argument  ah  incon- 
particular  sense  generally  in  the  act,  it  venienti  cannot  be  suffered  to  influence 
will  be  presumed  that  it  was  intended  to  the  courts  by  construction  to  prevent 
be  used  in  the  same  sense  throughout  the  evident  intention.  Chance  v,  Marion 
the  act,  unless  an  intention  to  give  it  a  County,  64  111.  66. 
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provisions  unless  we  understand  their  history;  and  when  we 
find  them  expressed  in  technical  words,  and  words  of  art,  we 
must  suppose  these  words  to  he  employed  in  their  technical 
sense.  When  the  Constitution  speaks  of  an  ex  post  facto  law, 
it  means  a  law  technically  known  by  that  designation;  the 
meaning  of  the  phrase  having  become  defined  in  the  history  of 
constitutional  law,  and  being  so  familiar  to  the  people  that  it  is 
not  necessary  to  employ  language  of  a  more  popular  character  to 
designate  it.  The  technical  sense  in  these  cases  is  the  sense 
popularly  understood,  because  .that  is  the  sense  fixed  upon  the 
words  in  legal  and  constitutional  history  where  they  have  been 
employed  for  the  protection  of  popular  rights.^ 

The  Common  Law  to  be  kept  in  View, 

It  is  also  a  very  reasonable  rule  that  a  State  constitution  shall 
be  understood  and  construed  in  the  light  and  by  the  assistance 
of  the  common  law,  and  with  the  fact  in  view  that  its  rules  are 
still  left  in  force.  By  this  we  do  not  mean  that  the  common 
law  is  to  control  the  constitution,  or  that  the  latter  is  to  be 
warped  and  perverted  in  its  meaning  in  order  that  no  inroads, 
or  as  few  as  possible,  may  be  made  in  the  system  of  common- 
law  rules,  but  only  that  for  its  definitions  we  are  to  draw  from 
that  great  fountain,  and  that  in  judging  what  it  means,  we  are 
to  keep  in  mind  that  it  is  not  the  beginning  of  law  for  the  State, 
but  that  it  assumes  the  existence  of  a  well-understood  system 
which  is  still  to  remain  in  force  and  be  administered,  but  under 

^  See  Jenkins  v.  Ewin,  S  Hei8k.'476.  Kent,  of  which  tlie  thirteen  provinces 
It  is  quite  possible,  however,  in  applying  were  a  part  and  parcel ;  for  in  their  char- 
constitutional  maxims,  to  overlook  en-  ters  they  were  to  hold  of  the  mnnor  of 
tirelj  the  reason  upon  which  they  rest,  Greenwich  in  Kent,  of  which  manor  they 
and  "  considering  merely  the  letter,  go  were  by  charter  to  be  parcel  1  The  opin> 
but  skin  deep  into  the  meaning."  On  the  ion,  it  is  said,  "  raised  a  very  loud  laugh/' 
great  debate  on  the  motion  for  withdraw-  but  Sir  James  continued  to  support  it, 
ing  the  confidence  of  Parliament  from  and  concluded  by  declaring  that  he  would 
the  ministers,  after  the  surrender  of  Corn-  give  the  motion  a  hearty  negative.  Thus 
wallis,  —  a  debate  which  called  out  the  would  he  have  settled  a  great  principle  of 
best  abilities  of  Fox  and  Pitt  as  well  as  constitutional  right,  for  which  a  seven 
of  the  ministry,  and  necessarily  led  to  the  years'  bloody  war  had  been  waged,  by 
discussion  of  the  primary  principle  in  putting  it  in  the  form  of  a  meaningless 
free  government,  that  taxation  and  repre-  legal  fiction.  Hansard's  I')ebates,  Vol. 
sentation  shall  go  together,  —  Sir  James  XXII.  p.  1184.  T^rd  Mahon,  following 
Mariott  rose,  and  with  great  gravity  pro-  Lord  Campbell,  refers  the  origin  of  this 
ceeded  to  say,  that  if  taxation  and  repre-  wonderful  argument  to  Mr.  Hardinge,  a 
sentation  were  to  go  hand  in  hand,  then  Welsh  judge,  and  nepliew  of  Lord  Cam- 
Britain  had  an  undoubted  right  to  tax  den ;  7  Mahon's  Hist.  189.  He  was  said 
America,  because  she  was  represented  in  to  have  been  a  good  lawyer,  but  must 
the  British  Parliament.  She  was  repre-  have  read  the  historj  of  his  oountry  lo 
sented  hy  the  members  for  the  county  of  little  purpose. 
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snch  limitations  and  restrictions  as  that  instrument  imposes.^ 
It  is  a  maxim  with  the  courts  that  statutes  in  derogation  of  the 
common  law  shall  be  construed  strictly,^  —  a  maxim  which  we 
fear  is  sometimes  perverted  to  the  overthrow  of  the  legislative 
intent;  but  there  can  seldom  be  either  propriety  or  safety  in 
applying  this  maxim  to  constitutions.  When  these  instruments 
assume  to  make  any  change  in  the  common  law,  the  change 
designed  is  generally  a  radical  one;  but  as  they  do  not  go 
minutely  into  particulars,  as  do  statutes,  it  will  sometimes  be 
easy  to  defeat  a  provision,  if  courts  are  at  liberty  to  say  that 
they  will  presume  against  any  intention  to  alter  the  common 
law  further  than  is  expressly  declared.  A  reasonable  construc- 
tion is  what  such  an  instrument  demands  and  should  receive; 
and  the  real  question  is,  what  the  people  meant,  and  not  how 
meaningless  their  words  can  be  made  by  the  application  of 
arbitrary  rules.  * 

As  a  general  thing,  it  is  to  be  supposed  that  the  same  word 
is  used  in  the  same  sense  wherever  it  occurs  in  a  constitution.^ 

1  State  V.  Noble,  118  Ind.  350, 21  N.  E.  son    tliat,   as   a  remedial   proTJsion,    in 

Rep.  244.  furtherance  of  natural  right  and  justice, 

3  Broom's  Maxims,  33 ;  Sedg.  on  Stat,  it  should  be  liberally  construed,  to  effect 

&   Const.    Law,   318.     See   Harrison   r.  the  beneficial  purpose  had  in  view.   Thus 

Leach,  4  W.  Va.  388.  arbitrary  rules,  of  directly  opposite  ten- 

'  Under  a  clause  of  the  constitution  dency  and  force,  would  be  contending  for 
of  Michigan  which  provided  that  "  the  tlie  mastery  in  the  same  case.  The  sub- 
real  and  personal  estate  of  every  female  sequent  decisions  under  the  same  provi- 
acquired  before  marriage,  and  all  property  sion  do  not  appear  to  have  followed  this 
to  which  she  may  afterwards  become  en-  lead.  See  White  v.  Zane,  10  Mich.  833 ; 
titled,  by  gift,  grant,  inheritance,  or  de-  McKee  i^.  Wilcox,  U  Mich.  858;  Farr  v. 
vise,  shall  be  and  remain  the  estate  and  Sherman,  11  Mich.  33;  Watson  v.  Thur- 
property  of  such  female,  and  siiall  not  be  ber,  11  Mich.  457;  Burdeno  t;.  Amperse, 
liable  for  the  debts,  obligations,  or  en-  14  Mich.  91;  Tongr.  Marvin,  15  Mich.  60; 
gagements  of  her  husband,  and  may  be  Tillman  v.  Sliackleton,  15  Mich.  447; 
devised  or  bequeathed  by  her  as  if  she  Devries  v.  Conklin,  22  Mich.  255;  Rankin 
were  unmarried,"  it  was  held  that  a  mar-  v.  West,  25  Mich.  195.  The  common  law 
ried  woman  could  not  sell  her  personal  is  certainly  to  be  kept  in  view  in  the 
property  without  the  consent  of  her  bus-  interpretation  of  such  a  clause,  since 
band,  inasmuch  as  the  power  to  do  so  was  otherwise  we  do  not  ascertain  the  evil 
not  expressly  conferred,  and  the  clause,  designed  to  be  remedied,  and  perhaps  are 
being  in  derogation  of  the  common  law,  not  able  fully  to  understand  and  explain 
was  not  to  be  extended  by  construction,  the  terms  employed ;  but  it  is  to  be 
Brown  v.  Fifield,  4  Mich.  322.  The  dan-  looked  at  with  a  view  to  the  real  intent, 
ger  of  applying  arbitrary  rules  in  the  rather  than  for  the  purpose  of  arbitrarily 
construction  of  constitutional  principles  restraining  it.  See  Bishop,  Law  of  Mar- 
might  well,  as  it  seems  to  us,  be  illus-  ried  Women,  §§  18-20  and  cases  cited; 
trated  by  this  case.  For  while  on  the  McGinnis  v.  State,  9  Humph.  43;  State 
one  hand  it  might  be  contended  that,  as  a  v.  Lash,  16  N.  J.  380.  32  Am.  Dec.  397; 
provision  in  derogation  of  the  common  Cad  wallader  i*.  Harris,  76  III.  370;  Moyer 
Iflw,  the  one  quoted  should  receive  a  v.  Slate  Co.,  71  Pa.  St.  293. 
strict  construction,  on  the  other  hand  it  *  Brien  v.  Williamson,  8  Miss.  14.  If 
might  be  insisted  with  perhaps  equal  rea-  in  one  place  in  a  statute  the  meaning  of  a 
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Here  again,  however,  great  caution  must  be  observed  in  applying 
an  arbitrary  rule ;  for,  as  Mr.  Justice  Story  has  well  observed: 
"It  does  not  follow,  either  logically  or  grammatically,  that 
because  a  word  is  found  in  one  connection  in  the  Constitution 
with  a  definite  sense,  therefore  the  same  sense  is  to  be  adopted 
in  every  other  connection  in  which  it  occurs.  This  would  be 
to  suppose  that  the  framcrs  weighed  only  the  force  of  single 
words,  as  philologists  or  critics,  and  not  whole  clauses  and 
objects,  as  statesmen  and  practical  reasoners.  And  yet  nothing 
has  been  more  common  than  to  subject  the  Constitution  to  this 
narrow  and  mischievous  criticism.^  Men  of  ingenious  and 
subtle  minds,  who  seek  for  symmetry  and  harmony  in  language, 
having  found  in  the  Constitution  a  word  used  in  some  sense 
which  falls  in  with  their  favorite  theory  of  interpreting  it,  have 
made  that  the  standard  by  which  to  measure  its  use  in  every 
other  part  of  the  instrument.  They  have  thus  stretched  it,  as 
it  were,  on  the  bed  of  Procrustes,  lopping  off  its  meaning  when 
itseemcd  too  large  for  their  purposes,  and  extending  it  when  it 
seemed  too  short.  They  have  thus  distorted  it  to  the  most 
unnatural  shapes,  and  crippled  where  they  have  sought  only  to 
adjust  its  proportions  according  to  their  own  opinions."^  And 
he  gives  many  instances  where,  in  the  national  Constitution,  it 
is  very  manifest  the  same  word  is  employed  in  different  mean- 
ings. So  that,  while  the  rule  may  be  sound  as  one  of  presump- 
tion merely,  its  force  is  but  slight,  and  it  must  readily  give  way 
to  a  different  intent  appearing  in  the  instrument. 

Where  a  constitution  is  revised  or  amended,  (a)  the  new  pro- 
visions come  into  operation  at  the  same  moment  that  those  they 
take  the  place  of  cease  to  be  of  force ;  and  if  the  new  instrument 
re-enacts  in  the  same  words  provisions  which  it  supersedes,  it 
is  a  reasonable  presumption  that  the  purpose  was  not  to  change 

word  or  phrase  is  clear,  it  will  generally  ^  See  remarks  of  Johnaon,  J.,  in  Ogden 

be  taken  in  the  same  sense  throughout  v.  Saunders,  12  Wheat.  213,  290. 

the  act.    Rhodes  v.  Weldj,  46  Ohio  St.  >  Story  on   Const.   §  454.    And  see 

234,  20  N.  £.  Rep.  461.  Cherokee  Nation  v.  Georgia,  5  Pet  1, 19. 

(a)  ^Whether  the  attempt  to  amend  has  sufficiently  complied  with  the  constitu- 
tional requirements  of  formality  in  amending  the  constitution  is  a  question  for  the 
courts,  and  that  the  legislature  has  declared  the  amendment  adopted  is  immaterial. 
State  V.  Powell,  77  Miss.  543,  27  So.  927,  48  L.  R.  A.  652.  Tliat  an  amendment  must 
be  complete  and  not  conditional  and  dependent,  for  its  force,  upon  the  subsequent 
acts  and  discretion  of  certain  officers,  see  Livermore  v.  Waite,  102  Cal.  113,  86  Pac 
424,  25  L.  R.  A.  312,  in  wiiich  an  attempted  amendment  relating  to  the  relocation  of 
the  State  capitol  was  declared  invalid.  All  preliminary  steps  prescribed  for  amend- 
ment of  constitution  must  be  taken  in  full  compliance  with  requirements.  State  o. 
Tookcr,  16  Mont  8,  87  Pac.  840,  26  L.  R.  A.  660;  Stote  v.  Brookhart,  118  Iowa,  260, 
84  N.  W.  1064.] 
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the  law  in  those  particulars,  but  to  continue  it  in  uninterrupted 
operation.  This  is  the  rule  in  the  case  of  statutes,^  and  it  some- 
times becomes  important,  where  rights  had  accrued  before  the 
revision  or  amendment  took  place.  Its  application  to  the  case 
of  an  amended  or  revised  constitution  would  seem  to  be  unques- 
tionable. 

Operation  to  be  Prospective. 

We  shall  venture  also  to  express  the  opinion  that  a  constitution 
should  operate  prospectively  ordy^  unless  the  words  employed  show 
a  clear  intention  that  it  should  have  a  retrospective  effect.  This 
is  the  rule  in  regard  to  statutes,  and  it  is  ^'  one  of  such  obvious 
convenience  and  justice,  that  it  must  always  be  adhered  to  in 
the  construction  of  statutes,  unless  in  cases  where  there  is 
something  on  the  face  of  the  enactment  putting  it  beyond  doubt 
that  the  legislature  meant  it  to  operate  retrospectively. "  ^  Retro- 
spective legislation,  except  when  designed  to  cure  formal  defects, 
or  otherwise  operate  remedially,  is  commonly  objectionable  in 
principle,  and  apt  to  result  in  injustice ;  and  it  is  a  sound  rule 
of  construction  which  refuses  lightly  to  imply  an  intent  to  enact 
it  And  we  arc  aware  of  no  reasons  applicable  to  ordinary 
legislation  which  do  not,  upon  this  point,  apply  equally  well  to 
constitutions.^ 

>  Lande  v.  Chica^.  &c.  R.  Tt.  Co.,  83  decision  was  made  in  State  r.  Barbee,  3 

Wit.  640;  Gilkey  v.  Conk,  eo  Wis.  138,  Ind.  258;  Erans  v.  Philllpi,  117  Pa.  St. 

18  N.  W.639.    Blackwood  v.  Van  Vleit,  228,  11  Atl.  630;  Pecot  v.  Police  Jury, 

30  Mich.  118.  41  La.  Ann.  706,  6  So.  677.     So  as  to 

*  Moon  V,  Darden,  2  Excl).  22.    See  the  effect  of  a  provision  allowing  com- 

Dash  0.  Van  Kleek,  7  Johns.  477 ;  Brown  pensation  for  property  injured,  but  not 

V.  Wilcox,  22  Mins.  127 ;  Price  v.  Mott,  taken,  in  course  of  public  iniproTements. 

62  Pa.  St.  315;   Broom's  Maxims,  28;  Folkenson  r.  Kaston,  116  Pa.  St.  528,  8 

pot<,  p.  529  and  note.  Atl.  869.    See  also  State  v.  Tliompson, 

<  In  AUbyer  v.  State,  10  Ohio  St.  688,  2  Kan.  432;  Slack  v.  Maysville,  Ac.  R.  R. 
a  question  arose  under  the  provision  of  Co.,  1.3  B.  Monr.  1 ;  State  v.  Macon  County 
the  constitution  that  "  all  laws  of  a  gen-  Court,  41  Mo.  453 ;  N.  C.  Coal  Co.  v,  G.  C. 
eral  nature  shall  have  a  uniform  operation  Coal  &  Iron  Co.,  87  Md.  557.  In  Matter 
throughout  the  Sute."  Another  clause  of  Oliver  Lee  &  Co.'s  Bank,  21  N.  Y. 
provided  that  all  laws  then  in  force,  not  9,  12,  Denio^  J.,  says :  "  The  rule  laid 
inconsistent  with  the  constitution,  should  down  in  Dash  v.  Van  Kleek,  7  Johns.  477, 
continue  in  forc«  until  amended  or  re-  and  other  cases  of  that  class,  by  which 
pealed.  Allbyer  was  convicted  and  sen-  the  courts  are  admonished  to  avoid,  if 
tenced  to  imprisonment  under  a  crimes  possible,  such  an  interpretation  as  would 
act  previously  in  force  applicable  to  Ham-  give  a  statute  a  retrospective  operation, 
Uton  County  only,  and  tlie  question  was,  has  but  a  limited  application,  if  any,  to 
whetlier  that  act  was  not  inconsistent  with  the  construction  of  a  constitution.  When, 
the  provision  above  quoted,  and  therefore  therefore,  we  read  in  the  provision  under 
repealed  by  it.  The  court  held  that  the  consideration,  that  the  stockholders  of 
provision  quoted  evidently  had  regard  to  every  Iwnking  corporation  sliall  be  sub- 
future  and  not  to  past  legislation,  and  ject  to  a  certain  liability,  we  are  to  attrib- 
therefore  wu  not  lepealed.    A  similar  ute  to  the  language  iU  natural  meaning, 

7 


98  CONSTITUTIONAL  LIMITATIONS.  [CH.  IV. 

Implieationi. 

The  implications  from  the  provisions  of  a  constitution  are 
sometimes  exceedingly  important,  and  have  large  influence  upon 
its  construction.  In  regard  to  the  Constitution  of  the  United 
States  the  rule  has  been  laid  down,  that  where  a  general  power 
is  conferred  or  duty  enjoined,  every  particular  power  necessary 
for  the  exercise  of  the  one  or  the  performance  of  the  other  is 
also  conferred.^  The  same  rule  has  been  applied  to  the  State 
constitution,  with  an  important  modification,  by  the  Supreme 
Court  of  Illinois.  **That  other  powers  than  those  expressly 
granted  may  be,  and  often  are,  conferred  by  implication,  is  too 
well  settled  to  be  doubted.  Under  every  constitution  the  doc- 
trine of  implication  must  be  resorted  to,  in  order  to  carry  out 
the  general  grants  of  power.  A  constitution  cannot  from  its 
very  nature  enter  into  a  minute  specification  of  all  the  minor 
powers  naturally  and  obviously  included  in  it  and  flowing  from 
the  great  and  important  ones  which  are  expressly  granted.  It 
is  therefore  established  as  a  general  rule,  that  when  a  constitu- 
tion gives  a  general  power,  or  enjoins  a  duty,  it  also  gives,  by 
implication,  every  particular  power  necessary  for  the  exercise 
of  the  one  or  the  performance  of  the  other.  The  implication 
under  this  rule,  however,  must  be  a  necessary,  not  a  conjectural 
or  argumentative  one.  And  it  is  further  modified  by  another 
rule,  that  where  the  means  for  the  exercise  of  a  granted  power 
are  given,  no  other  or  difTerent  means  can  be  implied,  as  being 
more  effectual  or  convenient."^  The  rule  applies  to  the  exer- 
cise of  power  by  all  departments  and  all  officers,  and  will  be 
touched  upon  incidentally  hereafter. 

Akin  to  this  is  the  rule  that  "  where  the  power  is  granted  in 
general  terms,  the  power  is  to  be  construed  as  coextensive  with 
the  terms,  unless  some  clear  restriction  upon  it  is  deducible 
[expressly  or  by  implication]  from  the  context."'  This  rule 
has  been  so  frequently  applied  as  a  restraint  upon  legislative 
encroachment  upon  the  grant  of  power  to  the  judiciary,  that  we 

without  inquiring  whether  private  intei^  Northwestern    Fertilizing  Co.  v.  Hjde 

ests  may  not  be  prejudiced  by  such  a  Park,  70  III.  684. 

sweeping  mandate."     The  remark  was         ^  Field  r.  People,  3  HI.  79,  88.    Se« 

obiter,  as  it  was  found  that  enough  ap-  Fletcher  i;.  Oliver,   25    Ark.  289.      In 

peared  in  the  constitution  to  show  clearly  Nevada  it  has  been  held  that  a  constito- 

that  it  was  intended  to  apply  to  existing,  tional  provision  that  the  counties  shaU 

as  well  as  to  subsequenUy  created,  bank-  provide  for  their  paupers  will  preclude  a 

ing  institutions.  State    asylum   for   the   poor.     State  v. 

1  Story  on  Const.   §  430.     See  also  Hallock,  14  Nev.  202,  83  Am.  Kep.  560. 
United  States  v.  Fisher,  2  Cranch,  358;  >  Story  on  Const.  §§  424-426.  See  Da 

McCttUoch  V.  Maryland,  4  Wheat  316;  Page  County  v,  Jenks,  65  III  275. 
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shall  content  ourselves  in  this  place  with  a  reference  to  the  cases 
collected  upon  his  subject  and  given  in  another  chapter.^ 

Another  rule  of  construction  is,  that  when  the  constitution 
defines  the  circumstances  under  which  a  right  may  be  exercised 
or  a  penalty  imposed,  the  specification  is  an  implied  prohibition 
against  legislative  interference  to  add  to  the  condition,  or  to 
extend  the  penalty  to  other  cases.  On  this  ground  it  has  been 
held  by  the  Supreme  Court  of  Maryland,  that  where  the  consti- 
tution defines  the  qualifications  of  an  ofiicer,  it  is  not  in  the 
power  of  the  legislature  to  change  or  superadd  to  them,  unless 
the  power  to  do  so  is  expressly  or  by  necessary  implication  con- 
ferred by  the  constitution  itself.'  Other  cases  recognizing  the 
same  principle  are  referred  to  in  the  note.^ 

1  Bee  pott,  pp.  124, 102.  Minn.  174,  33  N.  W.  778 ;  nor  add  to  the 

*  Thomas  v.  Owens,  4  Md.  180.  And  constitutional  grounds  for  removing  an 
see  Barker  r.  People,  3  Cow.  686;  Matter  ofiicer:  Ix>we  v.  Commonwealth,  3  Met. 
of  Dorsey,  7  Port.  298.  (Kj.)  237;  Brown  v.  Grover,  6  Bush,  1, 

*  The  legislature  cannot  add  to  the  as  by  enacting  that  intoxication  while 
constitutional  qualifications  of  voters :  Ui-  discharging  his  duties  shall  be  deemed 
son  V.  Farr,  24  Ark.  161 ;  St.  Joseph,  &c.  misfeasance  in  office,  Com.  v.  Williams, 
R.  R.  Co.  o.  Buchanan  County  Court,  89  79  Ky.  42;  but  see  McComas  v.  Krug, 
Mo.  486 ;  State  v.  Williams,  6  Wis.  308 ;  81  Ind.  827 ;  nor  change  the  compensa- 
State  V.  Baker,  88  Wis.  71 ;  Monroe  i;.  Col-  tion  prescribed  by  the  constitution :  King 
lins,  17  Ohio  St.  665;  Stater.  Symonds,  v.  Hunter,  65  N.  C.  608;  see  also,  on 
67  Me.  148;  State  v,  Staten,  6  Cold.  233;  these  questions,  post,  p.  388,  note;  nor 
Davies  v.  McKeeby,  6  Nev.  369 ;  McCnf-  provide  for  the  choice  of  officers  a  dif- 
ferty  v.  Guyer,  69  Pa.  St.  109;  Quinn  ferent  mode  from  that  prescribed  by 
V.  State,  36  Ind.  486 ;  Clayton  v.  Harris,  the  constitution :  People  v,  Raymond,  37 
7  Nev.  64 ;  Randolph  r.  Good,  8  W.  Va.  N.  Y.  428 ;  Devoy  r.  New  York,  85  Barb. 
661 ;  CMorris  v.  Powell.  126  Ind.  281.  26  264;  22  How.  Pr.  226;  People  r.  Blake, 
N.  £.  221,  9  L.  R.  A.  826.  Nor  diminish  49  Barb.  9 ;  People  u.  Albertson,  66  N.  Y. 
them:  Allison  v.  Blake,  67  N.  J.  L.  6,  60;  Opinions  of  Justices,  117  Mass.  603; 
29  Atl.  417.  26  L.  R.  A.  480,  and  note ;  State  v.  Goldstucker,  40  Wis.  124 ;  see 
except  in  the  case  of  school  officers  and  post,  p.  888,  note.  A  legislative  extension 
other  officers  not  provided  for  in  the  of  an  elective  office  is  void  as  applied  to 
Constitution.  Glummer  v.  Yost,  144  III.  incumbents.  People  v,  McKinney,  62 
68,  83  N.  B.  191,  19  L.  R.  A.  110;]  nor  N.  Y.  374.  [But  where  the  constitution 
of  ao  officer :  Feibleman  v.  State,  98  Ind.  contains  no  proliibition,  the  legislature 
616 ;  nor  shorten  the  constitutional  term  may  prescribe  the  qualifications  of  voters 
of  an  office :  Howard  r.  State,  10  Ind.  at  municipal  elections.  Hanna  v.  Young, 
99;  Cotten  v.  Ellis,  7  Jones,  N.  C.  646 ;  84  Md.  179,  36  Atl.  674,  34  L.  R.  A.  56. 
State  V,  Askew,  48  Ark.  82,  2  S.  W.  And  of  officers :  State  v.  McCallister,  88 
349 ;  nor  practically  abolish  the  office  by  W.  Va.  486,  18  S.  E.  770,  24  L.  R.  A. 
repealing  provision  for  salary:  Reid  v,  843.  Where  the  constitution  limits  the 
Smoulter,  128  Pa.  824,  6  L.  R.  A.  617,  term,  appointee  under  statute  providing 
18  Atl.  Rep.  446;  nor  extend  the  consti-  for  holding  during  good  behavior  can- 
tutional  term:  People  v.  Bull,  46  N.  Y.  not  hold  beyond  constitutional  term. 
67;  Goodin  r.  Thoman,  10  Kan.  191;  Neomeyer  r.  Krakel,  —  Ky.  — ,  62  S.  W. 
State  I'.  Brewster,  44  Ohio  St.  689,  6  618  (Apr.  25, 1901).;] 

N.  E.  663 ;  f  Kahn  v,  Sutfo,  1 14  Cal.  816,  It  is  not  unconstitutional  to  allow  the 

46  Pac.  87,  83  L.  R.  A.  620;  see  also  Hill  governor  to  supply  temporary  vacancies 

V.  Slade,  41  Md.  640,  48  Atl.  64  (Nov.  16,  in  offices  which  under  the  constitution 

1900)  ;3   but  see  Jordan  v.  Bailey,  87  are  elective.    Sprague  v.  Brown,  40  Wia. 
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The  Light  which  the  Purpose  to  be  accomplished  may  afford  in 

Construction. 

The  considerations  thus  far  suggested  are  such  as  have  no 
regard  to  extrinsic  circumstances,  but  are  those  by  the  aid  of 
which  we  seek  to  arrive  at  the  meaning  of  the  constitution 
from  an  examination  of  the  words  employed.  It  is  possible, 
however,  that  after  we  shall  have  made  use  of  all  the  lights 
which  the  instrument  itself  affords,  there  may  still  be  doubts 
to  clear  up  and  ambiguities  to  explain.  Then,  and  only  then, 
are  we  warranted  in  seeking  elsewhere  for  aid.  We  are  not  to 
import  difficulties  into  a  constitution,  by  a  consideration  of 
extrinsic  facts,  when  none  appear  upon  its  face.  If,  however, 
a  difficulty  really  exists,  which  an  examination  of  ^ery  part  of 
the  instrument  does  not  enable  us  to  remove,  there  are  certain 
extrinsic  aids  which  may  be  resorted  to,  and  which  are  more  or 
less  satisfactory  in  the  light  they  afford.  Among  these  aids  is 
a  contemplation  of  the  object  to  be  accomplished  or  the  mischief 
designed  to  be  remedied  or  guarded  against  by  the  clause  in  which 
the  ambiguity  is  met  with.^  "When  we  once  know  the  reason 
which  alone  determined  the  will  of  the  lawmakers,  we  ought  to 
interpret  and  apply  the  words  used  in  a  manner  suitable  and 
consonant  to  that  reason,  and  as  will  be  best  calculated  to 
effectuate  the  intent.  Great  caution  should  always  be  observed 
in  the  application  of  this  rule  to  particular  given  cases ;  that  is, 
we  ought  always  to  be  certain  that  we  do  know,  and  have 
actually  ascertained,  the  true  and  only  reason  which  induced 
the  act.  It  is  never  allowable  to  indulge  in  vague  and  uncertain 
conjecture,  or  in  supposed  reasons  and  views  of  the  framers  of 
an  act,  where  there  are  none  known  with  any  degree  of  cer- 
tainty."* The  prior  state  of  the  law  will  sometimes  furnish  the 
clue  to  the  real  meaning  of  the  ambiguous  provision,^  and  it  is 

612.    [|But  such  YAcancy  does  not  arise  bj  A.  618.   Where  the  term  fixed  by  statnte 

mere  failure  to  hold  the  election.    Ijams  is  unconstitutional,  the  tenure  is  at  the 

V.  Purall,  85  Md.  262,  86  Atl.  819,  36  L.  will  of  the  appointing  power.    Lewis  p. 

R.  A.  127.    Enumeration  in  constitution  Lewelling,  63  Kan.  201,  36  Pac.  361,  28 

of  certain  modes  in  which  yacancies  arise  L.  R.  A.  6IO.3 

does  not  present  legislative  certain  of  ^  Alexander  v,  Worthington,   5  Md. 

other  modes.     State  v,  Lansing,  46  Neb.  471 ;  District  Township  v.  Dubuque,  7 

614,  64  N.  W.  1104,  36  L.  R.  A.  124.    Ill-  Iowa,  262.     See  Smith  v.  People,  47  N. 

ness  of  governor  which  disables  him  to  Y.  330 ;  People  v.  Potter,  47  N.  Y.  876 ; 

perform  his  duties  is  such  vacancy  as  Ball  v.  Chadwick,  46  111.  28 ;  Sawyer  v. 

authorizes  the  officer  designated  by  the  Insurance  Co  ,  46  Vt.  697. 

constitution    to  assume  the  powers  and  *  Smith  on  Stat  and  Const.  Constrao- 

discharge  the  duties  of  the  governor  until  tion,  634.    See  also  remarks  of  Bronson, 

the  disability  is  removed.  Barnard  v.  Tag-  J.,  in  People  v.  Purdy,  2  Hill,  86-37. 

gart,  66  N.  H.  862, 29  AU.  1027,  26  L.  K  >  BalUmore  v.   State,   16   Md.    876; 
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especially  important  to  look  into  it  if  the  constitation  is  the 
successor  to  another,  and  in  the  particular  in  question  essential 
changes  have  apparently  been  made.  ^ 


Proceedings  of  the  ConHittUional  Convention. 

When  the  inquiry  is  directed  to  ascertaining  the  mischief 
designed  to  be  remedied,  or  the  purpose  sought  to  be  accom* 
plished  by  a  particular  provision,  it  may  be  proper  to  examine 
the  proceedings  of  the  convention  which  framed  the  instrument.^ 
Where  the  proceedings  clearly  point  out  the  purpose  of  the  pro^ 
vision,  the  aid  will  be  valuable  and  satisfactory ;  but  where  the 
question  is  one  of  abstract  meaning,  it  will  be  difficult  to  derive 
from  this  source  much  reliable  assistance  in  interpretation. 
Every  member  of  such  a  convention  acts  upon  such  motives  and 
reasons  as  influence  him  personally,  and  the  motions  and  debates 
do  not  necessarily  indicate  the  purpose  of  a  majority  of  a  con* 
vention  in  adopting  a  particular  clause.  It  is  quite  possible  for 
a  clause  to  appear  so  clear  and  unambiguous  to  the  members  of 
a  convention  as  to  require  neither  discussion  nor  illustration; 
and  the  few  remarks  made  concerning  it  in  the  convention  might 
have  a  plain  tendency  to  lead  directly  away  from  the  meaning  in , 
the  minds  of  the  majority.  It  is  equally  possible  for  a  part  of 
the  members  to  accept  a  clause  in  one  sense  and  a  part  in 
another.  And  even  if  we  were  certain  we  had  attained  to  the 
meaning  of  the  convention,  it  is  by  no  means  to  be  allowed  a 
controlling  force,  especially  if  that  meaning  appears  not  to  be 
the  one  which  the  words  would  most  naturally  and  obviously 
convey.*  For  as  the  constitution  does  not  derive  its  force  from 
the  convention  which  framed,  but  from  the  people  who  ratified 
it,  the  intent  to  be  arrived  at  is  that  of  the  people,  and  it  is  not 
to  be  supposed  that  they  have  looked  for  any  dark  or  abstruse 
meaning  in  the  words  employed,  but  rather  that  they  have 
'  accepted  them  in  the  sense  most  obvious  to  the  common  under- 
standing, and  ratified  the  instrument  in  the  belief  that  that  was 

Henry  v.  Tilton,  19  Vt  447;  Hamilton  v.  Bon,  J.,  People  v.  Pardy»  2  Hill,  81 ;  Peo- 

8t.    Louis   County    Court,    16   Mo.    8;  plet?.  N.  Y.  Central  Railroad  Co.,  24  N. 

People  V.  Giet,  25  Mich.  83;  Servis  v.  Y.  486.    See  State  t^.  Kennon,  7  Ohio  St. 

Beatty,  82  Miss.  62 ;  Bandel  v.  Isaac,  13  546;  Witconsin  Cent.  R.  R.  Co.  r.  Taylor 

Md.  202;  Story  on  Const.  §  428.  Co.,  52  WU.  37,  8  N.  W.  833;  State  v. 

1  People  t^.  Blodgett,  18  Mich.  127,  Barnes,  24  Fla.  29,  3  So.  483. 
147.  «  Taylor  v.    Taylor,    10    Minn.  107. 

s  Per   Walworth,  Chancellor,  Coutant  And  see  Eakin  t;.  Raub,  12  S.  &  R.  852 ; 

V.  People,  11  Wend.  611,  518,  and  Clark  Aldridge  v.  Williams,  8  How.  1 ;  State  o. 

9.  People,  26  Wend.  699,  602 ;  per  Bron-  Doron,  6  Nev.  390. 
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the  sense  designed  to  be  conveyed.^  These  proceedings  therefore 
are  less  conclusive  of  the  proper  construction  of  the  instrument 
than  are  legislative  proceedings  of  the  proper  construction  of  a 
statute ;  since  in  the  latter  case  it  is  the  intent  of  the  legislature 
we  seek,  while  in  the  former  we  are  endeavoring  to  arrive  at  the 
intent  of  the  people  through  the  discussions  and  deliberations  of 
their  representatives.  The  history  of  the  calling  of  the  conven- 
tion, the  causes  which  led  to  it,  and  the  discussions  and  issues 
before  the  people  at  the  time  of  the  election  of  the  delegates, 
will  sometimes  be  quite  as  instructive  and  satisfactory  as  any* 
thing  to  be  gathered  from  the  proceedings  of  the  convention.^ 

Cantemparaneims  and  Practical  Construction, 

An  important  question  which  now  suggests  itself  is  this:  How 
far  the  contemporaneous  interpretation,  or  the  subsequent  prac- 
tical construction  of  any  particular  provision  of  the  constitution, 
is  to  have  weight  with  the  courts  when  the  time  arrives  at  which 
a  judicial  decision  becomes  necessary.  Contemporaneous  inter- 
pretation may  indicate  merely  the  understanding  with  which  the 
people  received  it  at  the  time,  or  it  may  be  accompanied  by  acts 
done  in  putting  the  instrument  in  operation,  and  which  neces- 
sarily assume  that  it  is  to  be  construed  in  a  particular  way.  In 
the  first  case  it  can  have  very  little  force,  because  the  evidences 
of  the  public  understanding,  when  nothing  has  been  done  under 
the  provision  in  question,  must  always  of  necessity  be  vague  and 
indecisive.  But  where  there  has  been  a  practical  construction, 
which  has  been  acquiesced  in  for  a  considerable  period,  con- 
siderations in  favor  of  adhering  to  this  construction  sometimes 
present  themselves  to  the  courts  with  a  plausibility  and  force 
which  it  is  not  easy  to  resist.  Indeed,  where  a  particular  con- 
struction has  been  generally  accepted  as  correct,  and  especially 
when  this  has  occurred  contemporaneously  with  the  adoption  of 
the  constitution,  and  by  those  who  had  opportunity  to  under- 
stand the  intention  of  the  instrument,  it  is  not  to  be  denied  that 
a  strong  presumption  exists  that  the  construction  rightly  inter- 
prets the  intention.  And  where  this  has  been  given  by  officers 
in  the  discharge  of  their  official  duty,  and  rights  have  accrued 
in  reliance  upon  it,  which  would  be  divested  by  a  decision  that 
the  construction  was  erroneous,  the  argument  ab  inconvenienti 
is  sometimes  allowed  to  have  very  great  weight. 

1  State  }'.  Mace,  6  Md.  837 ;  Manly  v.         >  See  People  v,  Harding,  68  Mich.  481, 
State,  7  Md.  136 ;  Hilla  v.  Chicajfo,  60  III.     19  N.  W.  166. 
86;  fieardstown  v.  Virginia,  76  111.  84. 
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The  Supreme  Court  of  the  United  States  has  had  frequent 
occasion  to  consider  this  question.  In  Stuart  v.  Laird,^  decided 
in  1803,  that  court  sustained  the  authority  of  its  members  to 
sit  as  circuit  judges  on  the  ground  of  a  practical  construction, 
commencing  with  the  organization  of  the  government. 

In  Martin  v.  Hunter's   Lessee,*  Justice  Stort/y  after  holding 
that  the  appellate  power  of  the  United  States  extends  to  cases 
pending  in  the  State  courts,  and  that  the  25th  section  of  the 
Judiciary  Act,   which   authorized   its  exercise,  was  supported 
by  the  letter  and  spirit  of  the   Constitution,  proceeds  to  say: 
'^Strong  as  this  conclusion  stands  upon  the  general  language  of 
the  Constitution,  it  may  still  derive  support  from  other  sources. 
It  is  an  historical  fact,  that  this  exposition  of  the  Constitution, 
extending  its  appellate  power  to  State  courts,  was,  previous  to 
its  adoption,  uniformly  and  publicly  avowed  by  its  friends,  and 
admitted  by  its  enemies,  as  the  basis  of  their  respective  reason- 
ings both  in  and  out  of  the  State  conventions.    It  is  an  historical 
fact,  that  at  the  time  when  the  Judiciary  Act  was  submitted  to 
the  deliberations  of  the  First  Congress,  composed,  as  it  was,  not 
only  of  men  of  great  learning  and  ability,  but  of  men  who  had 
acted  a  principal  part  in  framing,  supporting,  or  opposing  that 
Constitution,  the  same  exposition  was  explicitly  declared  and 
admitted  by  the  friends  and  by  the  opponents  of  that  system. 
It  is  an  historical  fact,  that  the  Supreme  Court  of  the  United 
States  have  from  time  to  time  sustained  this  appellate  jurisdic- 
tion in  a  great  variety  of  cases,  brought  from  the  tribunals  of 
many  of  the  most  important  States  in  the  Union,  and  that  no 
State  tribunal  has  ever  breathed  a  judicial  doubt  on  the  subject, 
or  declined  to  obey  the  mandate  of  the  Supreme  Court,  until  the 
present  occasion.     This  weight  of  contemporaneous  exposition 
by  all  parties,  this  acquiescence  by  enlightened  State  courts,  and 
these  judicial  decisions  of  the  Supreme  Court  through  so  long  a 
period,  do,  as  we  think,  place  the  doctrine  upon  a  foundation 
of  authority  which  cannot  be  shaken  without  delivering  over 
the  subject  to  perpetual  and  irremediable  doubts."     The  same 
doctrine  was  subsequently  supported  by  Chief  Justice  Marshall 
in  a  case  involving  the  same  point,  and  in  which  he  says  that 
"great  weight  has   always    been    attached,    and  very   rightly 
attached,  to  contemporaneous  exposition."' 

In  Bank  of  United  States  v.  Halstead^  the  question  was  made, 
whether  the  laws  of  the  United  States  authorizing  the  courts  of 

1  1  Cranch,  299.  «  Cohens  v,  Virginia,  6  Wheat.  26i, 

s  1   Wheat  804,  361.    See  Story  on    418. 
Const.  If  406-408.  «  10  Wheat  61,  63. 
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the  Union  so  to  alter  the  form  of  process  of  execution  used  in 
the  Supreme  Courts  of  the  States  in  September,  1789,  as  to 
subject  to  execution  lands  and  other  property  not  thus  subject 
by  the  State  laws  in  force  at  that  time,  were  constitutional ;  and 
Mr.  Justice  Thompson^  in  language  similar  to  that  of  Chief 
Justice  Marshall  in  the  preceding  case,  says:  ^^If  any  doubt 
existed  whether  the  act  of  1792  vests  such  power  in  the  courts, 
or  with  respect  to  its  constitutionality,  the  practical  construction 
given  to  it  ought  to  have  great  weight  in  determining  both  ques- 
tions." And  Mr.  Justice  Johnson  assigns  a  reason  for  this  in  a 
subsequent  case:  ^^ Every  candid  mind  will  admit  that  this  is  a 
very  different  thing  from  contending  that  the  frequent  repetition 
of  wrong  will  create  a  right.  It  proceeds  upon  the  presumption 
that  the  contemporaries  of  the  Constitution  have  claims  to  our 
deference  on  the  question  of  right,  because  they  had  the  best 
opportunities  of  informing  themselves  of  the  understanding  of 
the  framers  of  the  Constitution,  and  of  the  sense  put  upon  it  by 
the  people  when  it  was  adopted  by  them. "  ^  Like  views  have 
been  expressed  by  Chief  Justice  Waite  in  a  recent  decision.^ 

Great  deference  has  been  paid  in  all  cases  to  the  action  of  the 
executive  department,  where  its  officers  have  been  called  upon, 
under  the  responsibilities  of  their  official  oaths,  to  inaugurate  a 
new  system,  and  where  it  is  to  be  presumed  they  have  carefully 
and  conscientiously  weighed  all  considerations,  and  endeavored 
to  keep  within  the  letter  and  the  spirit  of  the  Constitution.  If 
the  question  involved  is  really  one  of  doubt,  the  force  of  their 
judgment,  especially  in  view  of  the  injurious  consequences  that 
may  result  from  disregarding  it,  is  fairly  entitled  to  turn  the 
scale  in  the  judicial  mind.^ 


1  Ogden  V.  Saunders,  12  Wheat.  290. 
See  Pike  v.  Meffouti,44  Mo.  491 ;  State  v. 
Parkinson,  5  Nev.  15. 

>  Minor  v.  Happersett,  21  Wall.  162. 
To  like  effect  is  Ex  parte  Reynolds,  12  S. 
W.  Rep.  670  (Ark.).  And  see  Collins  v. 
Henderson,  11  Bush,  74,92. 

*  Union  Insurance  Co.  v.  Hoge,  21 
How.  85,  66;  Edward's  Lessee  v.  Darby, 
12  Wheat.  206 ;  Hughes  v.  Huglies.  4  T.  B. 
Monr.  42 ;  Chambers  v.  Fisk,  22  Tex.  504 ; 
Britton  v.  Ferry,  14  Mich.  53  ;  Bay  City 
V.  State  Treasurer,  28  Mich.  499 ;  West- 
brook  V.  Miller,  56  Mich.  148.  22  N.  W 
256 ;  Plummer  v,  Plummer,  87  Miss.  185 ; 
Burgess  v.  Pue,  2  Gill,  11 ;  State  v.  May- 
hew,  2  Gill,  487 ;  Baltimore  v.  State,  15 
Md.  876;  Coutant  v.  People,  11  Wend. 
511;   People  v,  Dayton,  55  N.  Y.  367; 


Fanners'  and  Mechanics'  Bank  v.  Smith, 
3  S.  &  R.  63;  Norris  v.  Clymer,  2  Pa.  St. 
277;  Moers  r.  City  of  Reading,  21  Pa.  St. 
188;  Washington  v.  Page,  4  Cal.  838; 
Surgett  V,  Lapice,  8  How.  48 ;  Bissell  v. 
Penrose,  8  How.  317;  Troup  v.  Haight, 
Hopk.  239;  United  States  v.  Gilmore,  8 
Wall.  330 ;  Brown  v.  United  Sutes.  113 
U.  S.  568,  5  Sup.  Ct  Rep.  648;  Hedge- 
cock  17.  Davis,  64  N.  C.  650 ;  Lafayette, 
&c.  R.  R.  Co.  V.  Geiger,  34  Ind.  185; 
Bunn  V.  People,  45  111.  397;  Scanlan 
V.  Childs,  33  Wis.  663;  Faribault  v. 
Misener,  20  Minn.  396;  State  v.  Glenn, 
18  Nev.  84,  1  Pac.  186;  State  v.  Kelsey, 
44  N.  J.  L.  1 ;  [^(Tnited  States  v.  Ala.  G. 
Southern  R.  Co.,  142  U.  S.  615,  12  Sup. 
Ct.  Rep.  306 ;  French  v.  State,  141  Ind. 
618, 41 N.  E.  2 ;  29  L.  R.  A.  II8.3    Where 
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Where,  however,  no  ambiguity  or  doubt  appears  in  the  law, 
we  think  the  same  rule  obtains  here  as  in  other  cases,  that  the 
court  should  confine  its  attention  to  the  law,  and  not  allow 
extrinsic  circumstances  to  introduce  a  difficulty  where  the  lan- 
guage is  plain.  To  allow  force  to  a  practical  construction  in 
such  a  case  would  be  to  suffer  manifest  perversions  to  defeat  the 
evident  purpose  of  the  lawmakers.  ^'Contemporary  construc- 
tion .  .  .  can  never  abrogate  the  text ;  it  can  never  fritter  away 
its  obvious  sense ;  it  can  never  narrow  down  its  true  limitations ; 
it  can  never  enlarge  its  natural  boundaries. ''  ^  While  we  con* 
ceive  this  to  be  the  true  and  only  safe  rule,  we  shall  be  obliged 
to  confess  that  some  of  the  cases  appear,  on  first  reading,  not  to 
have  observed  these  limitations.  In  the  case  of  Stuart  v.  Laird,' 
above  referred  to,  the  practical  construction  was  regarded  as 
conclusive.  To  the  objection  that  the  judges  of  the  Supreme 
Court  had  no  right  to  sit  as  circuit  judges,  the  court  say :  '^  It 
is  sufficient  to  observe  that  practice  and  acquiescence  under  it 
for  a  period  of  several  years,  commencing  with  the  organization 
of  the  judicial  system,  affords  an  irresistible  answer,  and  has 
indeed  fixed  the  construction.  It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.  This  practical  exposition  is 
too  strong  and  obstinate  to  be  shaken  or  controlled.  Of  course 
the  question  is  at  rest,  and  ought  not  now  to  be  disturbed.'' 
This  is  certainly  very  strong  language ;  but  language  very  similar 
in  character  was  used  by  the  Supreme  Court  of  Massachusetts 
in  one  case  where  large  and  valuable  estates  depended  upon  a 
particular  construction  of  a  statute,   and  very  great  mischief 

the  constitution  has  been  construed  hy  Fed.  Bep.  98.    QJpon  whether  or  not  an 

the  political  departments  of  the  govern-  executive  officer  may  raise  the  question 

ment  in  its  application  to  a  political  ques-  of  constitutionality  of  an  act  which  casts 

tion,  the  courts  will  not  onlj  give  great  ministerial  duties  upon  him,  as  a  defence 

consideration  to  their  action,  but  will  gen-  to  a  mandamus  proceeding  to  compel  per- 

erallj  follow  the  construction  implicitly,  fomiance  of  such  duties,  see   State  v. 

People  p.  Supervisors  of  La  Salle,  100  Heard,  47  La.  Ann.  1679, 18  So.  746,  47 

III  495.    The  passage  of  an  act  by  the  L.  R.  A.  613,  and  cases  collected  in  note 

first  State  legislature  is  a  contemporary  thereto  in  L.  R.  A.[] 
interpretation  of  a  constitutional  clause         ^  Story    on    Const.  §  407.    And  see 

in  pari  materia  of  mucli  weight.    Cooper  Evans  v.  Myers,  25  Pa.  St.  116 ;  Sadler  v. 

Mfg  Co.  V.  Ferguson,  118  U.  S.  727,  5  Langham,  34  Ala.  311;  Barnes  v.  First 

Sup.  Ct.  Bep.  739;  People  v.  Wright,  6  Parish  in  Falmouth,  6  Mass.  401 ;  Union 

Col.  92.    Where  undercolor  of  autliority  Pacific  R.  R.  Co.  v.  United  States,  10  Ct. 

long  practical  construction  has  sanctioned  of  CI.  Rep.  548 ;  a.  c.  in  error,  91  U.  S. 

certain  appointments  by  the  legislature,  it  72.    |^See  also  St.  Paul,  M.  &  M.  R.  Co.  v. 

will  control.    Hovey  v.  State.  1 18  Ind.  502,  Phelps,  187  U.  S.  628,  11  Sup.  Ct.  Rep. 

21  N.  E.  Rep.  890;  Biggs  v.  McBride,  17  168;  and  Merritt  v,  Cameron,  137  U.  8. 

Oreg.  640,  21  Pac.  Rep.  878.    The  execu-  542, 11  Sup.  Ct.  Rep.  174-3 
tive  construction  of  treaties  is  entitled  to         ^1  Crancb,  299. 
a  similar  respect.  Castro  o.  De  Uriarte,  16 
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would  follow  from  changing  it  The  court  said  that,  "although 
if  it  were  now  re9  Integra^  it  might  be  very  difficult  to  maintain 
such  a  construction,  yet  at  this  day  the  argument  ah  inconvementi 
applies  with  great  weight.  We  cannot  shake  a  principle  which 
in  practice  has  so  long  and  so  extensively  prevailed.  If  the 
practice  originated  in  error,  yet  the  error  is  now  so  common 
that  it  must  have  the  force  of  law.  The  legal  ground  on  which 
this  provision  is  now  supported  is,  that  long  and  continued 
usage  furnishes  a  contemporaneous  construction  which  must 
prevail  over  the  mere  technical  import  of  the  words.  "^  Lan- 
guage nearly  as  strong  was  also  used  by  the  Supreme  Court  of 
Maryland,  where  the  point  involved  was  the  possession  of  a  cer- 
tain power  by  the  legislature,  which  it  had  constantly  exercised 
for  nearly  seventy  years.  ^ 

It  is  believed,  however,  that  in  each  of  these  cases  an  exami- 
nation of  the  Constitution  left  in  the  minds  of  the  judges  suffi- 
cient doubt  upon  the  question  of  its  violation  to  warrant  their 
looking  elsewhere  for  aids  in  interpretation,  and  that  the  cases 
are  not  in  conflict  with  the  general  rule  as  above  laid  down. 
Acquiescence  for  no  length  of  time  can  legalize  a  clear  usurpa- 
tion of  power,  where  the  people  have  plainly  expressed  their  will 
in  the  Constitution,  and  appointed  judicial  tribunals  to  enforce 
it.  A  power  is  frequently  yielded  to  merely  because  it  is  claimed, 
and  it  may  be  exercised  for  a  long  period,  in  violation  of  the 
constitutional  prohibition,  without  the  mischief  which  the  Con- 
stitution was  designed  to  guard  against  appearing,  or  without 
any  one  being  sufficiently  interested  in  the  subject  to  raise  the 
question ;  but  these  circumstances  cannot  be  allowed  to  sanction 
a  clear  infraction  of  the  Constitution.*  We  think  we  allow  to 
contemporary  and  practical  construction  its  full  legitimate  force 

^  Rogers  v.  Goodwin,  2    Mrss.   476.         *  See  farther,  on  this  lubject,  the  case 

See  also  Fall  v.  Hazelrigg,  46  Ind.  676;  of  Sadler  v.  Langham,  84  Ala.  811,  8S4; 

Scanlan  v.  Childs,  33  Wis.  663.  People  v.  Allen,  42  N.  T.  378 ;  Brown  v, 

*  State  V.  May  hew,  2  Gill,  487.    In  State,  6  Col.  626;  Halin  r.  United  States, 

Essex  Co.  V.  Pacific  Mills,  14  Allen,  389,  14  Ct.  of  01.  806;  Swift  v.  United  States, 

the  Supreme  Court  of  Massachusetts  ex-  14  Ct  of  CI.  481.    Practical  acquiescence 

pressed  the  opinion  that  the  constitution-  in  a  supposed  unconstitutional  law  is  en- 

ality  of  the  acts   of  Congress  making  titled  to  much  greater  weight  wlien  the 

treasury  notes  a  legal  tender  ought  not  defect  wliich  is  pointed  out  relates  to 

to  be  treated  by  a  State  court  as  open  to  mere  forms  of  expression  or  enactment 

discussion  after  the  notes  had  practically  than  when  it  concerns  the  substance  of 

constituted  the  currency  of  the  country  legislation ;  and  if  the  objection  is  purely 

for  five  years.    At  a  still  later  day,  how-  technical,  long  acquiescence  will  be  con- 

ever,  the  judges  of  the  Supreme  Court  of  elusive  against  it.    Continental  Imp.  Co. 

the  United  States  held  these  acts  void,  v.  Phelps,  47  Mich.  299, 11  N.  W.  167. 
though  they  afterwards  receded  from  this 
position. 
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when  we  sufiFer  it,  where  it  is  clear  and  uniform,  to  solve  in  its 
own  favor  the  doubts  which  arise  on  reading  the  instrument  to 
be  construed.^ 

^  There  are  cases  which  clearlj  go  acts  of  this  description  fill  a  huge  and 
further  than  any  we  hare  quoted,  and  misshapen  volume,  and  important  and 
which  sustain  legislative  action  which  valuable  rights  are  claimed  under  them, 
they  hold  to  be  usurpation,  on  tlie  sole  The  clause  lias  been  wlioUy  disregarded, 
ground  of  long  acquiescence.  Thus  in  and  it  would  now  produce  far-spread  ruin 
Brigham  r.  Miller,  17  Ohio,  446,  the  ques-  to  declare  such  acts  unconstitutional  and 
tion  was.  Has  the  legislature  power  to  void.  It  is  now  safer  and  more  just  to 
grant  divorces  ?  The  court  say :  **  Our  all  parties  to  declare  that  it  must  be  un- 
legislature  have  assumed  and  exercised  derstood  that,  in  the  opinion  of  the  gen- 
tills  power  for  a  period  of  more  than  forty  eral  assembly  at  the  time  of  passing  the 
years,  althougli  a  clear  and  palpable  as-  special  act,  its  object  could  not  be  attained 
sumption  of  power,  and  an  encroachment  under  the  general  law,  and  this  without 
upon  the  judicial  department,  in  violation  any  recital  by  way  of  preamble,  as  in  the 
of  the  Constitution.  To  deny  this  long-  act  to  incorporate  the  Central  Railroad 
exercised  power,  and  declare  all  the  con-  Company.  That  preamble  was  placed 
sequences  resulting  from  it  void,  is  preg-  there  by  the  writer  of  this  opinion,  and  a 
nant  with  fearful  consequences.  If  it  strict  compliance  with  this  clause  of  the 
afEected  only  the  rights  of  property,  we  Constitution  would  have  rendered  it  neces- 
should  not  hesitate ;  but  second  marriages  sary  in  every  subsequent  act.  But  the 
have  been  contracted  and  children  born,  legislature,  in  their  wisdom,  have  thought 
and  it  would  bastardize  all  these,  although  differently,  and  have  acted  differently, 
born  under  the  sanction  of  an  apparent  until  now  our  special  legiMation  and  its 
wedlock,  authorized  by  an  act  of  the  legis-  mischiefs  are  beyond  recovery  or  rem- 
lature  before  they  were  bom,  and  in  con-  edy."  These  cases  certainly  presented 
sequence  of  which  the  relation  was  formed  very  strong  motives  for  declaring  the  law 
which  gave  them  birth.  On  account  of  to  be  what  it  was  not;  but  it  would  have 
these  children,  and  for  them  only,  we  been  interesting  and  useful  if  either  of 
hesitate.  And  in  view  of  this,  we  are  these  learned  courts  had  enumerated  the 
constrained  to  content  ourselves  with  evils  that  must  be  placed  in  the  opposite 
simply  declaring  that  the  exercise  of  the  scale  when  the  question  is  whether  a  con- 
power  of  granting  divorces,  on  the  part  stitutional  rule  shall  be  disregarded;  not 
of  the  legislature,  is  unwarranted  and  un-  the  least  of  which  is,  the  encouragement 
constitutional,  an  encroachment  upon  the  of  a  disposition  on  the  part  of  legislative 
duties  of  the  judiciary,  and  a  striking  bodies  to  set  aside  constitutional  restric- 
down  of  the  dearest  rights  of  individuals,  tions,  in  the  belief  that,  if  the  unconstitu- 
without  authority  of  law.  We  trust  we  tional  law  can  once  be  put  in  force,  and 
have  said  enough  to  vindicate  the  Consti-  large  interests  enlisted  under  it,  the  courts 
tution,  and  feel  confident  that  no  depart-  will  not  venture  to  declare  it  void,  but 
mentofState  has  any  disposition  to  violate  will  submit  to  the  usurpation,  no  matter 
it,  and  that  the  evil  will  cease."  So  in  how  gross  and  daring.  We  agree  with  the 
Johnson  r.  Joliet  &  Chicago  Railroad  Co.,  Supreme  Court  of  Indiana,  that,  in  con- 
23  111.  202,  207,  the  question  was  whether  struing  constitutions,  courts  have  nothing 
railroad  corporations  could  be  created  by  to  do  with  the  argument  ab  inconvenimti, 
special  law,  without  a  special  declaration  and  should  not "  bend  the  Constitution  to 
by  way  of  preamble  that  the  object  to  be  suit  the  law  of  the  hour : "  Greencastle 
accomplished  could  not  be  attained  by  Township  v.  Black,  6  Ind.  657,  665 ;  and 
general  law.  The  court  say :  "  It  is  now  with  Branson,  Ch.  J.,  in  what  he  says  in 
too  late  to  make  this  objection,  since,  by  Oakley  e.  Aspinwall,  3  N.  Y.  647,  668  : 
the  action  of  the  general  assembly  under  "  It  is  highly  probable  that  inconveniences 
this  clause,  special  acts  have  been  so  long  will  result  from  following  the  Constitution 
the  order  of  the  day  and  the  ruling  pas-  as  it  is  written.  But  that  consideration 
sion  with  every  legislature  which  has  con-  can  have  no  force  with  me.  It  is  not  for 
rened  under  the  Constitution,  until  their  us,  but  for  those  who  made  the  instru* 
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Unju9t  Provisions. 

We  have  elsewhere  expressed  the  opinion  that  a  statute  can- 
not be  declared  void  on  the  ground  solely  that  it  is  repugnant 
to  a  supposed  general  intent  or  spirit  which  it  is  thought  pervades 
or  lies  concealed  in  the  Constitution,  but  wholly  unexpressed, 
or  because,  in  the  opinion  of  the  court,  it  violates  fundamental 
rights  or  principles,  if  it  was  passed  in  the  exercise  of  a  power 
which  the  Constitution  confers.^  Still  less  will  the  injustice  of 
a  constitutional  provision  authorize  the  courts  to  disregard  it, 
or  indirectly  to  annul  it  by  construing  it  away.  It  is  quite 
possible  that  the  people  may,  under  the  influence  of  temporary 
prejudice,  or  a  mistaken  view  of  public  policy,  incorporate  pro- 
visions in  their  charter  of  governmenl^  infringing  upon  the 
proper  rights  of  individual  citizens  or  upon  principles  which 
ought  ever  to  be  regarded  as  sacred  and  fundamental  in  repub- 
lican government;  and  it  is  also  possible  that  obnoxious  classes 
may  be  unjustly  disfranchised.  The  remedy  for  such  injustice 
must  be  found  in  the  action  of  the  people  themselves,  through 
an  amendment  of  their  work  when  better  counsels  prevail.  Such 
provisions,  when  free  from  doubt,  must  receive  the  same  con« 
struction  as  any  other.    We  do  not  say,  however,  that  if  a  clause 

ment,  to  supply  its  defects.    If  the  legis-  ess.    But  if  the  legislature  or  the  courts 

lature  or  the  courts  may  take  that  office  undertake  to  cure  defects  by  forced  and 

upon  themselves,  or  if,  under  color  of  unnatural   constructions,   they   inflict    a 

construction,  or  upon  any  other  specious  wound  upon  the  Constitution  which  noth- 

ground,  they  may  depart  from  that  which  ing  can  heal.    One  step  taken  by  the 

is  plainly  declared,  the  people  may  well  legislature  or  the  Judiciary,  in  enlarging 

despair  of  ever  being  able  to  set  any  the  powers  of  the  government,  opens  the 

boundary  to  the  powers  of  the  govern-  door  for  another  which  wiU  be  sure  to 

ment.    Written  constitutions  will  be  more  follow ;  and  so  the  process  goes  on  until 

than  useless.    Believing  as  I  do  that  the  aU   respect  for  the  fundamental  law  if 

success  of  free  institutions  depends  upon  lost,  and  the  powers  of  the  government 

a  rigid  adherence  to  the  fundamental  law,  are  just  what  those  in  authority  please  to 

I  have  never  yielded  to  considerations  of  call  them."  See  also  Encking  v.  Simmons, 

expediency  in  expounding  it.    There  is  28  Wis.  272.    Whether  there  may  not  be 

always  some  plausible  reason  for  latitndi-  circumstances  under  which  the  State  can 

narian  constructions  which  are  resorted  to  be  held  justly  estopped  from  alleging  the 

for  the  purpose  of  acquiring  power;  some  invalidity  of  its  own  action  in  apportion- 

eril  to  be  avoided  or  some  good  to  be  at-  ing  the  political  divisions  of  the  Sute, 

tained  by  pushing  the  powers  of  the  gov-  and  imposing  burdens  on  citizens,  where 

emment  beyond  their  legitimate  boundary,  such  action  has  been  acquiesced  in  for  a 

It  is  by  yielding  to  such  influences  that  considerable  period,  and  rights  have  been 

constitutions  are  gradually  undermined  acquired  through  bearing   the  burdens 

and  flnally   overthrown.     My  rule  has  under  it,  see  Rumsey  v.  People,  19  N.  T. 

ever  been  to  follow  the  fundamental  law  41 ;  People  v.  Maynard,  16  Mich.  470; 

as  it  is  written,  regardless  of  consequences.  Kneeland  v.  Milwaukee,  16  Wis.  464. 

If  the  law  does  not  work  well,  the  people  >  See  po§t,  p.  240,  and  cases  referred  to 

can  amend  it ;   and  inconveniences  can  in  notes, 
be  borne  long  enough  to  await  that  proo- 
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shonld  bo  found  in  a  constitution  which  should  appear  at  first 
blush  to  demand  a  construction  leading  to  monstrous  and  absurd 
consequences,  it  might  not  be  the  duty  of  the  court  to  question 
and  cross-question  such  clause  closely,  with  a  view  to  discover 
in  it,  if  possible,  some  other  meaning  more  consistent  with  the 
general  purposes  and  aims  of  these  instruments.  When  such  a 
case  arises,  it  will  be  time  to  consider  it  ^ 

Duty  in  Case  of  Doubt 

But  when  all  the  legitimate  lights  for  ascertaining  the  mean- 
ing of  the  constitution  have  been  made  use  of,  it  may  still  happen 
that  the  construction  remains  a  matter  of  doubt.  In  such  a  case 
it  seems  clear  that  every  one  called  upon  to  act  where,  in  his 
opinion,  the  proposed  action  would  be  of  doubtful  constitution- 
ality, is  bound  upon  the  doubt  alone  to  abstain  from  acting. 
Whoever  derives  power  from  the  constitution  to  perform  any 
public  function  is  disloyal  to  that  instrument,  and  grossly  dere- 
lict in  duty,  if  he  does  that  which  he  is  not  reasonably  satisfied 
the  constitution  permits.  Whether  the  power  be  legislative, 
executive,  or  judicial,  there  is  manifest  disregard  of  constitu- 
tional and  moral  obligation  by  one  who,  having  taken  an  oath 
to  observe  that  instrument,  takes  part  in  an  action  which  he 
cannot  say  he  believes  to  be  no  violation  of  its  provisions.  A 
doubt  of  the  constitutionality  of  any  proposed  legislative  enact- 
ment should  in  any  case  be  reason  sufficient  for  refusing  to  adopt 
it;  and,  if  legislators  do  not  act  upon  this  principle,  the  reasons 
upon  which  are  based  the  judicial  decisions  sustaining  legisla* 
tion  in  very  many  cases  will  cease  to  be  of  force. 

Directory  and  Mandatory  Provieions. 

The  important  question  sometimes  presents  itself,  whether  we 
are  authorized  in  any  case,  when  the  meaning  of  a  clause  of  the 
Constitution  is  arrived  at,  to  give  it  such  practical  construction 
as  will  leave  it  optional  with  the  department  or  officer  to  which 
it  is  addressed  to  obey  it  or  not  as  he  shall  see  fit  In  respect 
to  statutes  it  has  long  been  settled  that  particular  provisions 
may  be  regarded  as  directory  merely;  by  which  is  meant  that 
ihey^are  to  be  considered  as  giving  directions  which  ought  to  be 
followed,  but  not  as  so  limiting  the  power  in  respect  to  which 
the  directions  are  given  that  it  cannot  effectually  be  exercised 
without  observing  them.     Tlie  force  of  many  of  the  decisions  on 

1  McMnllenv.  Hodge»6Tex.  84.  8m  Cincinnati,  21  Ohio  St  14;  Bailej  v. 
Clarke  v.  Irwin,  6  Nev.  Ill ;  WaUnr  v.    Commonwealth,  11  Bush,  688. 


110  CONSTITUTIONAL  LIMITATIONS.  [CH.  IV. 

■ 

this  subject  will  be  readily  assented  to  by  all ;  while  others  are 
sometimes  thought  to  go  to  the  extent  of  nullifying  the  intent  of 
the  legislature  in  essential  particulars.  It  is  not  our  purpose  to 
examine  the  several  cases  critically,  or  to  attempt  —  what  we 
deem  impossible  —  to  reconcile  them  all ;  but  we  shall  content 
ourselves  with  quoting  from  a  few,  with  a  view,  if  practicable, 
to  ascertaining  some  line  of  principle  upon  which  they  can  be 
classified. 

There  are  cases  where,  whether  a  statute  was  to  be  regarded  as 
merely  directory  or  not,  was  made  to  depend  upon  the  employing 
or  failing  to  employ  negative  words  plainly  importing  that  the 
act  should  be  done  in  a  particular  manner  or  time,  and  not 
otherwise.^    The  use  of  such  words  is  often  conclusive  of  an 
intent  to  impose  a  limitation;  but  their  absence  is  by  no  means 
equally  conclusive  that  the  statute  was  not  designed  to  be  man- 
datory.^   Lord  Mansfield  would  have  the  question  whether  man- 
datory or  not  depend  upon  whether  that  which  was  directed  to 
be  done  was  or  was  not  of  the  essence  of  the  thing  required.* 
The   Supreme  Court  of  New  York,  in   an  opinion  afterwards 
approved  by  the  Court  of  Appeals,  laid  down  the  rule  as  one 
settled  by  authority,  that  "statutes  directing  the  mode  of  pro- 
ceeding by  public  officers  are  directory,  and  are  not  regarded  as 
essential  to  the  validity  of  the  proceedings  themselves,  unless  it 
be  so  declared  in  the  statute."^    This  rule  strikes  us  as  very 
general,  and  as  likely  to  include  within  its  scope,  in  many  cases, 
things  which  are  of  the  very  essence  of  the  proceeding.     The 
questions  in  that  case  were  questions  of  irregularity  under  elec- 
tion laws,  not  in  any  way  hindering  the  complete  expression  of 
the  will  of  the  electors;  and  the  court  was  doubtless  right  in 
holding  that  the  election  was  not  to  be  avoided  for  a  failure  in 
the  officers  appointed  for  its  conduct  to  comply  in  all  respects 
with  the  directions  of  the  statute  there  in  question.     The  same 
court  in  another  case  say:  "Statutory  requisitions  are  deemed 
directory  only  when   they  relate  to  some  immaterial   matter, 
where  a  compliance  is  a  matter  of  convenience  rather  than  of 
substance. "  ^    The  Supreme  Court  of  Michigan,  in  a  case  involv- 

1  Slayton  v.  HulingB»  7  Ind.  144 ;  King  *  People  v.  Schennerhorn,  19  Barb. 

V.  Inhabitantt  of  St.  Gregory,  2  Ad.  &  £1.  640^  658.    If  a  statute  imposes  a  duty  and 

99 ;  King  v.  Inhabitants  of  Hipswell,  8  gives  the  means  of  performing  that  duty, 

B.  &  C.  466.  it  must  be  held  to  be  mandatory.    Veazie 

^  District    Township  v.  Dubuque,  7  t;.  China,  50  Me.  518.    '*  It  would  not  per- 

lowa,  262,  284.  haps  be  easy  to  lay  down  any  general  rule 

'  Rex  17.  Locksdale,  1  Burr.  447.  as  to  when  the  provisions  of  a  statute  are 

*  People  V,  Cook,  14  Barb.  290;  •.  o.  merely  directory,  and  when  mandatory 

8  N.  Y.  67.  or  imperatiTe.    Where  the  worda  are 
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ing  the  validity  of  proceedings  on  the  sale  of  land  for  taxes,  laid 
down  the  rule  that  "  what  the  law  requires  to  be  done  for  the 
protection  of  the  taxpayer  is  mandatory,  and  cannot  be  regarded 
as  directory  merely."^  A  similar  rule  has  been  recognized  in 
a  case  in  Illinois.  Commissioners  had  been  appointed  to  ascer- 
tain and  assess  the  damage  and  recompense  due  to  the  owners 
of  land  which  might  be  taken,  on  the  real  estate  of  the  persons 
benefited  by  a  certain  local  improvement,  in  proportion  as  nearly 
as  might  be  to  the  benefits  resulting  to  each.  By  the  statute, 
when  the  assessment  was  completed,  the  commissioners  were  to 
sign  and  return  the  same  to  the  city  council  within  forty  days 
of  their  appointment.  This  provision  was  not  complied  with, 
but  return  was  made  afterwards,  and  the  question  was  raised  as 
to  its  validity  when  thus  made.  In  the  opinion  of  the  court, 
this  question  was  to  be  decided  by  ascertaining  whether  any 
advantage  would  be  lost,  or  right  destroyed,  or  benefit  sacrificed, 
either  to  the  public  or  to  any  individual,  by  holding  the  provi- 
sion directory.  After  remarking  that  they  had  held  an  assess- 
ment under  the  general  revenue  law,  returned  after  the  time 
appointed  by  law,  as  void,  because  the  person  assessed  would 
lose  the  benefit  of  an  appeal  from  the  assessment,^  they  say  of 
the  statute  before  the  court:  '^Tbere  are  no  negative  words  used 
declaring  that  the  functions  of  the  commissioners  shall  cease 
after  the  expiration  of  the  forty  days,  or  that  they  shall  not 
make  their  return  after  that  time;  nor  have  we  been  able  to 
discover  the  least  right,  benefit,  or  advantage  which  the  property 
owner  could  derive  from  having  the  return  made  within  that 
time,  and  not  after.  No  time  is  limited  and  made  dependent  on 
that  time,  within  which  the  owner  of  the  property  may  apply  to 

•ffirroatiye»  and  relate  to  the  manner  in  ute  providing  that  a  court  may  appoint 

which  power  or  Jurisdiction  vested  in  a  three  commissioners  to  determine  public 

public  officer  or  body  is  to  be  exercised,  rights,  ''may  **  is  mandatory,  and  parties 

and  not  to  the  limits  of  tlie  power  or  juris-  cannot  agree  that  less  than  three  shall 

diction  itself,  they  may,  and  often  have  act.    Monmouth  v.  Leeds,  76  Me.  28. 

been,  construed  to  be  directory ;  but  neg-  ^  Clark   i\  Crane,  5  Mich.  160,  164. 

ative  words,  which  go  to  the  power  or  See  also  Young  v.  Joslin,  18  R.  I.  676 ; 

jurisdiction  itself,  have  never,  tliat  I  am  Shawnee  County  v.  Carter,  2  Kan.  116; 

aware  of,  been  brought  within  that  catc-  [Marx  v,  Hanthom,  148  U.  S.  172,  13 

gory.    '  A  clause  is  directory,'  says  Taun-  Sup.  Ct  Rep.  608.]]    In  Life  Association 

<M,  J., 'w lien  the  provisions  contain  mere  v.  Board  of  Assessors,  40  Mo.  612,  it  is 

matter  of  discretion  and  no  more;  but  held  that  a  constitutional  provision  that 

not  so  when  they  are  followed  by  wonls  "all  property  subject  to  taxation  ought 

of  positive  prohibition.'    Pearse  v.  Mor-  to  be  taxed  in  proportion  to  its  value  " 

rice,  2  Ad.  &  EI.  OC."    Per  Shnrstrood,  J .,  is  a  prohibition  against  its  being  taxed 

in  Bladen  u.   Philadelphia,   60    Pa.   St.  in  any  other  mode,  and  the  word  ought  is 

464, 466.    And  see  Pittsburg  v.  Coursin,  mandatory. 

74   Pa.    St.    400 ;    Kennedy    v.    Sacra-  >  Wheeler  v.  Chicago,  24  111.  106, 108. 
meoto,  10  Fed.  Rep.  680.    Under  a  8Ut> 
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have  the  assessment  reviewed  or  corrected.  The  next  section 
requires  the  clerk  to  give  ten  days'  notice  that  the  assessment 
has  been  returned,  specifying  the  day  when  objections  may  be 
made  to  the  assessment  before  the  common  council  by  parties 
interested,  which  hearing  may  be  adjourned  from  day  to  day; 
and  the  common  council  is  empowered  in  its  discretion  to  con- 
firm or  annul  the  assessment  altogether,  or  to  refer  it  back  to 
the  same  commissioners,  or  to  others  to  be  by  them  appointed. 
As  the  property  owner  has  the  same  time  and  opportunity  to 
prepare  himself  to  object  to  the  assessment  and  have  it  cor- 
rected, whether  the  return  be  made  before  or  after  the  expira- 
tion of  the  forty  days,  the  case  differs  from  that  of  Marsh  v. 
Chesnut,^  at  the  very  point  on  which  that  case  turned.  Nor 
is  there  any  other  portion  of  the  chapter  which  we  have  discov- 
ered, bringing  it  within  the  principle  of  that  case,  which  is  the 
well-recognized  rule  in  all  the  books.'** 

The  rule  is  nowhere  more  clearly  stated  than  by  Chief  Justice 
Shatv,  in  Torrey  v,  Milbury,'  which  was  also  a  tax  case.  "  In 
considering  the  various  statutes  regulating  the  assessment  of 
taxes,  and  the  measures  preliminary  thereto,  it  is  not  always 
easy  to  distinguish  which  are  conditions  precedent  to  the  legality 
and  validity  of  the  tax,  and  which  are  directory  merely,  and  do 
not  constitute  conditions.  One  rule  is  very  plain  and  well  settled, 
that  all  those  measures  that  are  intended  for  the  security  of  the 
citizen,  for  ensuring  equality  of  taxation,  and  to  enable  every 
one  to  know  with  reasonable  certainty  for  what  polls  and  for 
what  real  and  personal  estate  he  is  taxed,  and  for  what  all  those 
who  are  liable  with  him  are  taxed,  are  conditions  precedent; 
and  if  they  are  not  observed,  he  is  not  legally  taxed ;  and  he  may 
resist  it  in  any  of  the  modes  authorized  by  law  for  contesting 
the  validity  of  the  tax.     But  many  regulations  are  made  by 

1  14  HI.  228.  to  hold  any  requirement  of  a  In  w  nnneoefl- 
>  Wheeler  v.  ChicngOi  24  HI.  105, 108.  sary  to  be  complied  with,  unless  it  be 
*  21  Pick.  64, 67.  We  commend  in  the  manifest  the  legislature  did  not  intend  to 
same  connection  the  views  of  Lewis,  Ch.  impose  the  consequence  which  would  nat- 
J.,  in  Corbett  v.  Bradley,  7  Nev.  108 :  urally  follow  from  a  non-compliance,  or 
"  When  any  requirement  of  a  statute  is  which  would  result  from  holding  the  re- 
held  to  be  directory,  and  therefore  not  quirement  mandatory  or  indispensable, 
material  to  be  followed,  it  is  upon  the  as-  If  it  be  clear  that  no  penalty  was  in- 
sumption  that  the  legislature  itself  so  tended  to  be  imposed  for  a  non-compli- 
considered  it,  and  did  not  make  the  right  ance,  then,  as  a  matter  of  course,  it  is 
conferred  dependent  upon  a  compliance  but  carrying  out  the  will  of  the  legisla- 
with  the  form  prescribed  for  securing  it.  ture  to  declare  the  statute  in  that  respect 
It  is  upon  this  principle  that  the  courts  to  be  simply  directory.  But  if  there  be 
often  hold  the  time  designated  in  a  stat-  anything  to  indicate  the  contrary,  a  full 
ute,  where  a  thing  is  to  be  done,  to  be  di-  compliance  with  it  must  be  enforced." 
rectory.    No  court  certainly  hai  the  right  See  also  Harford  v.  Omaha,  4  Neb.  886. 
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statutes  designed  for  the  information  of  assessors  and  officers, 
and  intended  to  promote  method,  system,  and  uniformity  in  the 
mudes  of  proceeding,  a  compliance  or  non-compliance  with  which 
does  in  no  respect  affect  the  rights  of  taxpaying  citizens.  These 
may  be  considered  directory;  officers  may  be  liable  to  Iega( 
animadversion,  perhaps  to  punishment,  for  not  observing  them ; 
but  yet  their  observance  is  not  a  condition  precedent  to  the 
validity  of  the  tax." 

We  shall  quote  further  only  from  a  single  other  case  upon  this 
point.  The  Supreme  Court  of  Wisconsin,  in  considering  the 
validity  of  a  statute  not  published  within  the  time  required  by 
law,  ^^  understand  the  doctrine  concerning  directory  statutes  to 
be  this:  that  where  there  is  no  substantial  reason  why  the  thing 
to  be  done  might  not  as  well  be  done  after  the  time  prescribed 
as  before,  no  presumption  that  by  allowing  it  to  be  so  done  it 
may  work  an  injury  or  wrong,  nothing  in  the  act  itself,  or  in 
other  acts  relating  to  the  same  subject-matter,  indicating  that 
the  legislature  did  not  intend  that  it  should  rather  be  done  after 
the  time  prescribed  than  not  to  be  done  at  all,  there  the  courts 
assume  that  the  intent  was,  that  if  not  done  within  the  time 
prescribed  it  might  be  done  afterwards.  But  when  any  of  these 
reasons  intervene,  then  the  limit  is  established."^ 

These  cases  perhaps  sufficiently  indicate  the  rules,  so  far  as 
any  of  general  application  can  be  declared,  which  are  to  be 
made  use  of  in  determining  whether  the  provisions  of  a  statute 
are  mandatory  or  directory.  Those  directions  which  are  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are  given  with  a 
view  merely  to  the  proper,  orderly,  and  prompt  conduct  of  the 
business,  and  by  a  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  be  re- 
garded as  mandatory ;  and  if  the  act  U  performed,  but  not  in  the 
time  or  in  the  precise  mode  indicated,  it  may  still  be  sufficient, 
if  that  which  is  done  accomplishes  the  substantial  purpose  of  the 
statute.^    But  this  rule  presupposes  that  no  negative  words  are 

1  SUte  V,  Lean,  9  Wis.  279,  292.    See  Ark.  009 ;  State  Auditor  v.  Jackson  Co., 

farther,  for  the  views  of  this  court  on  the  05  Ala.  142. 

sabje!t  here  discussed,  Wendel  v.  Dur-  >  Tlie  following,  in  addition  to  those 

bin,  26  Wis.  390.    The  general  doctrine  cited,  are  some  of  the  cases  in  this  coun- 

of  the  cases  above  quoted  is  approved  and  try  in  which  statutes  have  Iseen  declared 

followed  in  French  v.  Edwards,  13  Wall,  directorj  only :  Odiomev.  Rand,  59  N.  U. 

606.    In  Low  o.  Dunham,  61  Me.  506,  a  504 ;  Pond  v.  Negus,  3  Mass.  230 ;  Wil- 

statute  is  said  to   be  mandatory  where  liams  v.  School    District,  21  Pick.  75 ; 

public  interests  or  rights  are  concerned,  City  of  Luwell  i\  Uadley,  8  Met.  ISO ; 

and  the  public  or  thurd  persons  have  a  Holland    v.  Osgood,  8  Vt  276 ;   Corliss 

claim  de  jure  tliAt  the  power  shall  be  ex-  v,  Corliss,  8  Vt.  378;    People  r.  Allen, 

erciscd.    And  see  Wiley  t;.  Flouraoy,  80  6  Wend.  486 ;  Marchant  v,  Langworthy, 
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employed  in  the  statute  which  expressly  or  by  necessary  impli- 
cation forbid  the  doing  of  the  act  at  any  other  time  or  in  any 
other  manner  than  as  directed.  Even  as  thus  laid  down  and 
restricted,  the  doctrine  is  one  to  be  applied  with  much  circum- 
spection; for  it  is  not  to  be  denied  that  the  courts  have  some- 
times, in  their  anxiety  to  sustain  the  proceedings  of  careless  or 
incompetent  officers,  gone  very  far  in  substituting  a  judicial  view 
of  what  was  essential  for  that  declared  by  the  legislature.^ 

But  the  courts  tread  upon  very  dangerous  ground  when  they 
venture  to  apply  the  rules  which  distinguish  directory  and 
mandatory  statutes  to  the  provisions  of  a  constitution.  Con- 
stitutions do  not  usually  undertake  to  prescribe  mere  rules  of 
proceeding,  except  when  such  rules  are  looked  upon  as  essential 
to  the  thing  to  be  done ;  and  they  must  then  be  regarded  in  the 
light  of  limitations  upon  the  power  to  be  exercised.  It  is  the 
province  of  an  instrument  of  this  solemn  and  permanent  character 
to  establish  those  fundamental  maxims,  and  fix  those  unvarying 
rules  by  which  all  departments  of  the  government  must  at  all 
times  shape  their  conduct;  and  if  it  descends  to  prescribing 
mere  rules  of  order  in  unessential  matters,  it  is  lowering  the 
proper  dignity  of  such  an  instrument,  and  usurping  the  proper 
province  of  ordinary  legislation.  We  are  not  therefore  to 
expect  to  find  in  a  constitution  provisions  which  the  people,  in 
adopting  it,  have  not  regarded  as  of  high  importance,  and  worthy 
to  be  embraced  in  an  instrument  which,  for  a  time  at  least,  is  to 
control  alike  the  government  and  the  governed,  and  to  form  a 
standard  by  which  is  to  be  measured  the  power  which  can  be 
exercised  as  well  by  the  delegate  as  by  the  sovereign  people 
themselves.     If  directions  are  given   respecting  the  times   or 

6  Hill,  646;  Ex  parte  Heath,  3  Hill,  42  ;  Ala.  620 ;  Sorchan  v.  Brooklyn,  62  K.  T. 
People  V.  Houey,  12  Wend.  481;  Jackson  839;  People  v.  Tompkins,  64  N.  Y.  68; 
V.  Young,  5  Cow.  260;  Strikers.  Keiley,  Limestone  Co.  v.  Bather,  48  Ala.  488; 

7  Hill,  0;  People  v.  Peck,  11  Wend.  604;  Webster  v,  French,  12  111.  802;  McKune 
Matter  of  Mohawk  &  Hudson  Railroad  v.  Weller,  11  Cal.  49;  State  v.  Co.  Corn- 
Co.,  19  Wend.  186;  People  v.  Runkel,  missionen  of  Baltimore,  29  Md.  616; 
0  Johns.  147 ;  Gale  v.  Mead,  2  Denio,  160;  Fry  v.  Booth,  19  Ohio  St.  26 ;  Whalin  v. 
Doughty  V.  Hope,  8  Denio,  219 ;  Elmen-  Macomb,  76  111.  49 ;  Hurford  v.  Omaha, 
dorf  i*.  Mayor,  &c.  of  New  York,  26  Wend.  4  Neb.  886 ;  Lackawana  Iron  Co.  v.  Lit- 
692;  Thames  Manufacturing  Co.  v.  Lar  tie  Wolf,  88  Wis.  162;  H.  R.  Co.  v,  War- 
throp,  7  Conn.  650 ;  Colt  v.  Eves,  12  Conn,  ren  Co.,  10  Bush,  711 ;  Qrant  r.  Spencer, 
243;  People  v.  Doe,  1  Mich.  451 ;  Parks  1  Mont.  136.  The  list  might  easily  be 
o.  Goodwin,  1  Doug.  (Mich.)  66;  Uickey  largely  increased. 

V.  Hinsdale,  8  Mich.  267 ;  People  v.  Hart-  ^  See  upon  this  subject  the  remarks  of 

well,  12  Mich.  508 ;  State  v,  McGinley,  Mr.  Sedgwick  in  his  work  on  Statutory 

4  Ind.  7 ;  Stay  ton  v.  Hulings,  7  Ind.  144 ;  and  Constitutional  Law,  p.  876,  and  those 

New  Orleans  v.  St.  Romes,9La.  Ann.  673;  of  Hubbard^  J.,  in  Briggs  v.  Georgia,  16 

Edwards  r.  James,  18  Tex.  52 ;  State  v,  V t  61.    Also  see  Dryfus  v.  Dridges,  46 

CUck,  2  Ala.  26;  Savage  v.  Walshe,  26  Miss.  247. 
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modes  of  proceeding  in  which  a  power  should  be  exercised,  there 
is  at  least  a  strong  presumption  that  the  people  designed  it 
should  be  exercised  in  that  time  and  mode  only ;  ^  and  we  im- 
pute to  the  people  a  want  of  due  appreciation  of  the  purpose  and 
proper  province  of  such  an  instrument,  when  we  infer  that  such 
directions  are  given  to  any  other  end.  Especially  when,  as  has 
been  already  said,  it  is  but  fair  to  presume  that  the  people  in 
their  constitution  have  expressed  themselves  in  careful  and 
measured  terms,  corresponding  with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view  to  leave  as  little  as 
possible  to  implication.^ 

There  are  some  cases,  however,  where  the  doctrine  of  directory 
statutes  has  been  applied  to  constitutional  provisions ;  but  they 
are  so  plainly  at  variance  with  the  weight  of  authority  upon  the 
precise  points  considered  that  we  feel  warranted  in  saying  that 
the  judicial  decisions  as  they  now  stand  do  not  sanction  the 
application.  In  delivering  the  opinion  of  the  New  York  Court 
of  Appeals  in  one  case,  Mr.  Justice  Willard  had  occasion  to 
consider  the  constitutional  provision,  that  on  the  final  passage 
of  a  bill  the  question  shall  be  taken  by  ayes  and  noes,  which 
shall  be  duly  entered  upon  the  journals;  and  he  expressed  the 
opinion  that  it  was  only  directory  to  the  legislature.^  The 
remark  was  obiter  dictum^  as  the  court  had  already  decided  that 
the  provision  had  been  fully  complied  with ;  and  those  familiar 
with  the  reasons  which  have  induced  the  insertion  of  this  clause 
in  our  constitutions  will  not  readily  concede  that  its  sole  design 
was  to  establish  a  mere  rule  of  order  for  legislative  proceedings 
which  might  be  followed  or  not  at  discretion.  Mr.  Chief  Justice 
Thurmany  of  Ohio,  in  a  case  not  calling  for  a  discussion  of  the 
subject,  has  considered  a  statute  whose  validity  was  assailed  on 
the  ground  that  it  was  not  passed  in  the  mode  prescribed  by  the 
constitution.     ^^By  the  term  mode,^*  he  says,  ^'I  do  not  mean  to 

1  See  State  r.  Johnion,  26  Ark.  281.  People  v,  Liiwrence,  36  Barb.  177 ;  State 

f  Where  the  Constitution  provides  that  v.  Johnson,  26  Ark.  281 ;  State  v.  Glenn, 

the  legislature  shall  apportion  the  State  18  Nev.  84,  1  Pac.  186.    "  The  essential 

into  legislatiye  districts  everj  ten  years,  nature  and  object  of  constitutional  law 

and  that  such  appointment  shall  be  based  being  restrictive  upon  the  powers  of  the 

upon  the  last  preceding  federal  census,  several  departments  of  government,  it  is 

one  exercise  of  tiiis  power  of  apportion-  difficult  to  comprehend  how  its  provisions 

ment  exhausts  it,  and  the  State  cannot  can  be  regarded  as  merely  directory." 

be  reapportioned  until  after  the  next  fed-  Nicholson,  Ch.  J.,  in  Cannon  v,  Mathes, 

eral  census.    People  v.  Hutcliinson,  172  8    Heisk.    504,    517.     Unless    expressly 

hi.  486,  50  N.  £.  690,  40  L.  R.  A.  770.J]  permissive,  constitutional  provisions  are 

*  Woloott  r.  Wigton,  7  Ind.  44;  per  mandatory.    Vamey  v.  Justice,  86  Ky. 

Bnttuon,  J.,  in  People  v.  Purdy,  2  Hill,  506,  6  8.  W.  457. 

81 ;  Greencastle  Township  v.  Black,  5  Ind.         >  People  v.  Superrisors  of  Chenango^ 

666 ;  Opinions  of  Judges,  18  Me.  458.   See  8  N.  T.  817. 
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include  the  authority  in  which  the  lawmaking  power  resides,  or 
the  number  of  votes  a  bill  must  receive  to  become  a  law.  That 
the  power  to  make  law,  is  vested  in  the  assembly  alone,  and  that 
no  act  has  any  force  that  was  not  passed  by  the  number  of  votes 
required  by  the  constitution,  are  nearly,  or  quite,  self-evident 
propositions.  These  essentials  relate  to  the  authority  by  which, 
rather  than  the  mode  in  which,  laws  are  to  be  made.  Now  to 
secure  the  careful  exercise  of  this  power,  and  for  other  good 
reasons,  the  constitution  prescribes  or  recognizes  certain  things 
to  be  done  in  the  enactment  of  laws,  which  things  form  a  course 
or  mode  of  legislative  procedure.  Thus  we  find,  inter  alia^  the 
provision  before  quoted  that  every  bill  shall  be  fully  and  dis- 
tinctly read  on  three  different  days,  unless,  in  case  of  urgency, 
three-fourths  of  the  house  in  which  it  shall  be  pending  shall 
dispense  with  this  rule.  This  is  an  important  provision  without 
doubt,  but,  nevertheless,  there  is  much  reason  for  saying  that 
it  is  merely  directory  in  its  character,  and  that  its  observance  by 
the  assembly  is  secured  by  their  sense  of  duty  and  ofiicial  oaths, 
and  not  by  any  supervisory  power  of  the  courts.  Any  other 
construction,  we  incline  to  think,  would  lead  to  very  absurd  and 
alarming  consequences. .  If  it  is  in  the  power  of  every  court 
(and  if  one  has  the  power,  every  one  has  it)  to  inquire  whether 
a  bill  that  passed  the  assembly  was  ^  fully '  and  'distinctly  '  read 
three  times  in  each  house,  and  to  hold  it  invalid  if,  upon  any 
reading,  a  word  was  accidentally  omitted,  or  the  reading  was 
indistinct,  it  would  obviously  be  impossible  to  know  what  is  the 
statute  law  of  the  State.  Now  the  requisition  that  bills  shall  be 
fully  and  distinctly  read  is  just  as  imperative  as  that  requiring 
them  to  be  read  three  times;  and  as  both  relate  to  the  mode  of 
procedure  merely,  it  would  be  difficult  to  find  any  sufficient 
reason  why  a  violation  of  one  of  them  would  be  less  fatal  to  an 
act  than  a  violation  of  the  other."  * 

A  requirement  that  a  law  shall  be  read  dUtinctly^  whether 
mandatory  or  directory,  is,  from  the  very  nature  of  the  case, 
addressed  to  the  judgment  of  the  legislative  body,  whose  decision 
as  to  what  reading  is  sufficiently  distinct  to  be  a  compliance 
cannot  be  subject  to  review.  But  in  the  absence  of  authority  to 
the  contrary,  we  should  not  have  supposed  that  the  requirement 
of  three  successive  readings  on  different  days  stood  upon  the 
same  footing.^    To  this  extent  a  definite  and  certain  rule  is 

1  Miller  v.  State,  8  Ohio  St.  476,  488.  »  See  People  r.  Campbell,  8  III.  466 ; 

The  provision  for  three  readings  on  sop-  McCulloch  v  State,  11  Ind.424;  Canmm 

arate  days  does  not  Apply  to  amendments  v.  Mathes,  8.   Heislc.   604;    Spnngler  v. 

made  in  the  progress  of  the  bill  through  Jacoby,  14  111.297;  People  r.  Starue,  85 

the  housei.    People  v.  Wallace,  70  HI.  680.  lU.  121 ;  Ryan  v.  Lynch,  68  lU.  100. 
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capable  of  being,  and  has  been,  laid  down,  which  can  be  literally 
obeyed ;  and  the  legislative  body  cannot  suppose  or  adjudge  it  to 
have  been  done  if  the  fact  is  otherwise.  The  requirement  has 
an  important  purpose,  in  making  legislators  proceed  in  their 
action  with  caution  and  deliberation ;  and  there  cannot  often  be 
difficulty  in  ascertaining  from  the  legislative  records  themselves 
if  the  constitution  has  been  violated  in  this  particular.  There 
is,  therefore,  no  inherent  difficulty  in  the  question  being  reached 
and  passed  upon  by  the  courts  in  the  ordinary  mode,  if  it  is 
decided  that  the  constitution  intends  legislation  shall  be  reached 
through  the  three  readings,  and  not  otherwise. 

The  opinion  above  quoted  was  recognized  as  law  by  the 
Supreme  Court  of  Ohio  in  a  case  soon  after  decided.  In  that 
case  the  court  proceed  to  say:  "The  .  .  .  provision  .  .  .  that 
no  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  is  also  made  a  permanent  rule  in 
the  introduction  and  passage  of  bills  through  the  houses.  The 
subject  of  the  bill  is  required  to  be  clearly  expressed  in  the  title 
for  the  purpose  of  advising  members  of  its  subject,  when  voting 
in  cases  in  which  the  reading  has  been  dispensed  with  by  a  two- 
thirds  vote.  The  provision  that  a  bill  shall  contain  but  one 
subject  was  to  prevent  combinations  by  which  various  and  dis- 
tinct matters  of  legislation  should  gain  a  support  which  they 
could  not  if  presented  separately.  As  a  rule  of  proceeding  in 
the  General  Assembly,  it  is  manifestly  an  important  one.  But 
if  it  was  intended  to  effect  any  practical  object  for  the  benefit  of 
the  people  in  the  examination,  construction,  or  operation  of  acts 
passed  and  published,  we  are  unable  to  perceive  it.  The  title 
of  an  act  may  indicate  to  the  reader  its  subject,  and  under  the 
rule  each  act  would  contain  one  subject.  To  suppose  that  for 
such  a  purpose  the  Constitutional  Convention  adopted  the  rule 
under  consideration  would  impute  to  them  a  most  minute  pro- 
vision for  a  very  imperfect  heading  of  the  chapters  of  laws  and 
their  subdivision.  This  provision  being  intended  to  operate 
upon  bills  in  their  progress  through  the  General  Assembly,  it 
must  be  held  to  be  directory  only.  It  relates  to  bills,  and  not 
to  acts.  It  would  be  most  mischievous  in  practice  to  make  the 
validity  of  every  law  depend  upon  the  judgment  of  every  judicial 
tribunal  of  the  State,  as  to  whether  an  act  or  a  bill  contained 
more  than  one  subject,  or  whether  this  one  subject  was  clearly 
expressed  in  the  title  of  the  act  or  bill.  Such  a  question  would 
be  decided  according  to  the  mental  precision  and  mental  disci- 
pline of  each  justice  of  the  peace  and  judge.  No  practical 
benefit  could  arise  from  such  inquiries.     We  are  therefore  of 
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the  opinion  that  in  general  the  only  safeguard  against  the  vio- 
lation of  these  rules  of  the  houses  is  their  regard  for,  and  their 
oath  to  support,  the  constitution  of  the  State.  We  say,  in  gen- 
eral^ the  only  safeguard;  for  whether  a  manifestly  gross  and 
fraudulent  violation  of  these  rules  might  authorize  the  court  to 
pronounce  a  law  unconstitutional,  it  is  unnecessary  to  determine. 
It  is  to  be  presumed  no  such  case  will  ever  occur."  ^ 

If  the  prevailing  doctrine  of  the  courts  were  in  accord  with 
this  decision,  it  might  become  important  to  consider  whether 
the  object  of  the  clause  in  question,  as  here  disclosed,  was  not 
of  such  a  character  as  to  make  the  provision  mandatory  even  in 
a  statute.  But  we  shall  not  enter  upon  that  subject  here,  as 
elsewhere  we  shall  have  occasion  to  refer  to  decisions  made  by 
the  highest  judicial  tribunals  in  nearly  all  the  States,  recogniz- 

^  Pim  V.  Nicholson,  6  Ohio  St.  176,         A  statute  which  is  passed  in  obedience 

179.     Those  provisions   which  relate  to  to  a  constitutional  requirement  must  be 

the  structure  of  a  bill  or  the  forms  to  be  held  mandatory.   State  v.  Pierce,  35  Wis. 

observed  in  its  passage  are  generally  di-  93,  91). 

rectory,  while  those  as  to  the  number  of  A  provision  that  the  legislature  shall 
members  necessary  to  pass  a  bill  and  as  provide  for  determining  contested  eleo- 
to  the  effect  and  operation  of  a  bill  when  tions  is  mandatory  upon  that  depart- 
passed,  are  usually  mandatory.  Ex  parte  ment,  but  if  in  its  enactments  it  fails  to 
Falk,  42  Ohio  St.  688.  But  the  authenti-  carry  out  the  provision,  the  courts  can- 
cation  of  an  act  must  be  by  signature,  and  not  annul  the  acts  on  that  ground, 
one  which,  though  passed,  is  not  signed  Schulherr  v,  Bordeaux,  64  Miss.  69,  8 
nor  enrolled  is  void.  State  v.  Kiesewet-  So.  201.  So  if  tlie  legislature  disregards 
ter,  45  Ohio  St.  254,  12  N.  E.  807.  a  provision  that  before  a  special  law  is 
See  also  in  line  with  Pim  v.  Nicholson,  enacted  there  must  be  evidence  of  pub- 
aupra  ;  Washington  v.  Page,  4  Cal.  388.  lication  of  notice  of  intention  to  introduce 
In  Hill  V.  Boyland,  40  Miss.  618,  a  provi-  it.  Davis  v.  Gaines,  48  Ark.  870,  8  S.  W. 
sion  requiring  of  all  officers  an  oath  to  184. 

support  the  constitution  was  held  not  to  If  a  constitution  provides  "  that  when 
invalidate  the  acts  of  officials  who  had  any  bill  is  presented  for  an  act  of  in- 
neglected  to  take  such  an  oath.  And  in  corporation,  it  shall  be  continued  until 
McPherson  v.  Leonard,  29  Md.  877,  the  another  election  of  members  of  Assembly 
provision  that  the  style  of  all  laws  shall  shall  have  taken  place  and  public  notice 
be,  "  Be  it  enacted  by  the  General  As-  of  the  pendency  thereof  given,  it  does 
sembly  of  Maryland,"  was  held  directory,  not  necessarily  follow  that  the  organ- 
Similar  rulings  were  made  in  Cape  ization  under  the  charter  is  not  as  to 
Girardeau  v,  Riley,  52  Mo.  424 ;  St.  Louis  all  practical  purposes  valid.  The  pro- 
V.  Foster,  52  Mo.  513 ;  Swann  v.  Buck,  vision  is  directory  to  the  Assembly,  and 
40  Miss.  268.  in  the  absence  of  any  clause  forbid- 
Directly  the  opposite  has  been  held  in  ding  the  enactment,  does  not  afiect  the 
Nevada.  State  v.  Rogers,  10  Nev.  250.  corporators  unless  the  State  itself  in- 
So  a  requirement  that  indictments  shall  tervenes.  Whitney  r.  Wyman,  101  U.  S. 
conclude,  "against  the  peace  and  dignity  892,897.  The  State  mny  waive  condi- 
of  the  people  of  West  Virginia,"  was  held  tions,  and  so  long  as  the  State  raises 
in  Lemons  t;.  People,  4  W.  Va.  755,  1  no  objection  it  is  immaterial  to  other 
Green  Or.  R.  666,  to  be  mandatory,  and  parties  whether  it  is  a  corporation  <f< 
an  indictment  which  complied  with  it,  facto  or  de  jure.  Ibid."  McClinch  v, 
except  in  abbreviating  the  name  of  the  Sturgis,  72  Me.  288,  295. 
State,  was  held  bad. 
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ing  similar  provisions  as  mandatory,  and  to  be  enforced  by  the 
courts.  And  we  concur  fully  in  what  was  said  by  Mr.  Justice 
Emmot  in  speaking  of  this  very  provision,  that  "it  will  be  found 
upon  full  consideration  to  be  difficult  to  treat  any  constitutional 
provision  as  merely  directory  and  not  imperative."^  And  with 
what  was  said  by  Mr.  Justice  Lumpkin,  as  to  the  duty  of  the 
courts :  "  It  has  been  suggested  that  the  prohibition  in  the  seven- 
teenth section  of  the  first  article  of  the  Constitution,  ^Nor  shall 
any  law  or  ordinance  pass  containing  any  matter  different  from 
what  is  expressed  in  the  title  thereof,'  is  directory  only  to  the 
legislative  and  executive  or  law-making  departments  of  the 
government.  But  we  do  not  so  understand  it.  On  the  contrary, 
we  consider  it  as  much  a  matter  of  judicial  cognizance  as  any 
other  provision  in  that  instrument.  If  the  courts  would  refuse 
to  execute  a  law  suspending  the  writ  of  habeas  corpus  when  the 
public  safety  did  not  require  it,  a  law  violatory  of  the  freedom 
of  the  press  or  trial  by  jury,  neither  would  they  enforce  a  statute 
which  contained  matter  different  from  what  was  expressed  in  the 
title  thereof. "« 

Self-executing  Provisions. 

But  although  none  of  the  provisions  of  a  constitution  are  to 
be  looked  upon  as  immaterial  or  merely  advisory,  there  are 
some  which,  from  the  nature  of  the  case,  are  as  incapable  of 
compulsory  enforcement  as  are  directory  provisions  in  general.^ 
The  reason  is  that,  while  the  purpose  may  be  to  establish  rights 
or  to  impose  duties,  they  do  not  in  and  of  themselves  constitute 
a  sufficient  rule  by  means  of  which  such  right  may  be  protected 
or  such  duty  enforced.  In  such  cases,  before  the  constitutional 
provision  can  be  made  effectual,  supplemental  legislation  must 
be  had;  and  the  provision  may  be  in  its  nature  mandatory  to 
the  legislature  to  enact  the  needful  legislation,  though  back  of 
it  there  lies  no  authority  to  enforce  the  command.  Sometimes 
the  constitution  in  terms  requires  the  legislature  to  enact  laws 
on  a  particular  subject;  and  here  it  is  obvious  that  the  require- 
ment has  only  a  moral  force :  the  legislature  ought  to  obey  it ; 
but  the  right  intended  to  be  given  is  only  assured  when  the 


1  People  V.  Lawrence,  86  Barb.  177, 
186;  [Mulnix  v.  Mutual  Ben.  L.  Ins.  Co., 
28  Col.  86,  46  Pac.  1114,  83  L.  R.  A. 
827.] 

^  Protho  r.  Orr,  12  Ga.  86.  See  a1«o 
Opinions  of  Judgres,  18  Me.  468;  Indiana 
Central  Railroad  Co.  r.  Potts,  7  Ind.  6H1 ; 
People  V.  Starne.  3-3  Hi.  121  ;  State  v. 
Miller,  46  Mo.  406 ;  Wearer  v,  Lapeley, 


48  Ala.  224 ;  Nougues  v.  Douglass,  7  Cal. 
65 ;  State  v.  McCann,  4  Lea,  1. 

'  There  are  also  many  which  merely 
contemplate  the  exercise  of  powers  con- 
f erred,  when  the  legislature  in  its  discre- 
tion shall  deem  it  wise ;  like  the  provision 
that  "suits  may  be  brought  against  the 
State  in  such  courts  as  may  be  by  law 
provided."    ExparU  State,  62  Ala.  281. 
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legislation  is  voluntarily  enacted.^  Illustrations  maybe  found 
in  constitutional  provisions  requiring  the  legislature  to  provide 
by  law  uniform  and  just  rules  for  the  assessment  and  collection 
of  taxes;  these  must  lie  dormant  until  the  legislation  is  had;^ 
they  do  not  displace  the  law  previously  in  force,  though  the 
purpose  may  be  manifest  to  do  away  with  it  by  the  legislation 
required.*  So,  however  plainly  the  constitution  may  recognize 
the  right  to  appropriate  private  property  for  the  general  benefit, 
the  appropriation  cannot  be  made  until  the  law  has  pointed  out 
the  cases,  and  given  the  means  by  which  compensation  may  be 
assured.^  A  different  illustration  is  afforded  by  the  new  amend- 
ments to  the  federal  Constitution.  The  fifteenth  amendment 
provides  that  ^Hhe  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any 
State,  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude." To  this  extent  it  is  self-executing,  and  of  its  own  force 
it  abolishes  all  distinctions  in  suffrage  based  on  the  particulars 
enumerated.  But  when  it  further  provides  that  ''Congress  shall 
have  power  to  enforce  this  article  by  appropriate  legislation,"  it 
indicates  the  possibility  that  the  rule  may  not  be  found  suflS- 
ciently  comprehensive  or  particular  to  protect  fully  this  right  to 
equal  suffrage,  and  that  legislation  may  be  found  necessary  for 
that  purpose.^    Other  provisions  are  completely  self-executing, 


1  School  Board  v.  Patten,  62  Mo.  444. 
See  SchuUierr  v.  Bordeaux,  64  Misi.  50, 
8  So.  201 ;  estate  v,  Spokane,  24  Wash. 
68,68  Pftc.  1116.] 

*  Williams  v,  Detroit,  2  Mich.  660; 
People  V.  Lake  Co.,  83  Cal.  487 :  Bowie 
17.  Lott,  24  La.  Ann.  214;  MissiiBippi 
Mills  t;.  Cook,  56  Miss.  40;  Coatesville 
Gas  Co.  V.  Chester  Co.»  97  Pa.  St.  476. 

•  Moore,  J.,  in  Supervisors  of  Dod- 
dridge V.  Stout,  9  W.  Va.  703, 705 ;  Calioon 
V.  Commonwealth,  20  Qratt.  733 ;  Lehigh 
Iron  Co.  V.  Lower  Macungie,  81  Pa.  St. 
482;  Erie  Co.  v.  Erie,  113  Pa.  St.  860, 
6  Atl.  136. 

«  Lamb  v.  Lane,  4  Ohio  St.  167.  See 
School  Board  v.  Patten,  62  Mo.  444; 
Myers  V.  English,  9  Cal.  841 ;  Gillinwater 
V.  Mississippi,  &c.  R.  K.  Co.,  13  111.  1 ; 
Cairo,  &c.  R.  R.  Co.  v.  Trout,  82  Ark.  17. 
A  provision  that  all  printing  shall  be 
done  by  the  lowest  bidder  under  regula- 
tions supplied  by  law  is  not  self-execut- 
ing. Brown  v.  Seay,  86  Ala.  122,  5  So. 
216. 

«  United  Stotes  v.  Reese,  92  U.  S. 
214.    Any  constitutional  provision  is  telf- 


executing  to  this  extent,  that  everything 
done  in  violation  of  it  is  void.  Brien  v. 
Williamson,  8  Miss.  14 ;  [Russell  v.  Ayer, 
120  N.  C.  180.  27  S.  E.  133,  87  L.  R.  A. 
246.^  A  provision  that  "  the  legislature 
shall  have  no  power  to  authorize  lotteries 
for  any  purpose,  and  shall  pass  laws  to 
prohibit  the  sale  of  lottery  tickets  in  this 
State,"  was  held  to  be  of  itself  a  prohibi- 
tion of  lotteries.  Bass  r.  Nashvile,  Meiga, 
421 ;  Terger  v.  Rains,  4  Humph.  259.  In 
State  V.  Woodward,  89  Ind.  110,  it  was 
held  that  a  like  provision  took  away  any 
pre-existing  authority  to  carry  them  on, 
but  that  it  needed  legislation  to  make 
them  criminal.  All  negative  or  pro- 
hibitive provisions  in  a  constitution  are 
self -executing.  Law  v.  People,  87  111.  385. 
[Where  the  constitution  requires  that 
all  public  institutions  shall  be  located  at 
the  seat  of  government,  the  courts  have 
power  to  determine  whether  a  proposed 
insane  asylum  is  a  public  institution,  and, 
if  it  is  found  so  to  be,  to  enjoin  its  loca- 
tion elsewhere.  State  v,  Metschan,  82 
Oreg.  372,  46  Pac.  791,  41  L.  R.  A.  692. 
68  Pac.  1071.    Prohibition  of  donations 
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and  manifestly  contemplate  no  legislation  whatever  to  give  them 
full  force  and  operation.^' 

A  constitutional  provision  may  be  said  to  be  self-executing  if 
it  supplies  a  sufficient  rule  by  means  of  which  the  right  given 
may  be  enjoyed  and  protected,  or  the  duty  imposed  may  be 
enforced;^  and  it  is  not  self-executing  when  it  merely  indicates 
principles,  without  laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  force  of  law.  Thus,  a  constitution 
may  very  clearly  require  county  and  town  government;  but  if  it 
fails  to  indicate  its  range,  and  to  provide  proper  machinery,  it 
is  not  in  this  particular  self-executing,  and  legislation  is  essen- 
tial.^ Rights  in  such  a  case  may  lie  dormant  until  statutes  shall 
provide  for  them,  though  in  so  far  as  any  distinct  provision  is 
made  which  by  itself  is  capable  of  enforcement,  it  is  law,  (a)  and 
all  supplementary  legislation  must  be  in  harmony  with  it 


bj  manicipalities  to  private  corporations 
JB  self -executing.  VfTaflhingtoniaD  Home 
V.  Chicago,  157  HI.  414,  41  27.  £.  898, 
29  L.  H.  A.  798.3 

1  See  People  v,  Bradley,  00  111.  890 ; 
People  r.  McRoberU,  62  111.  88 ;  Mitchell 
V.  Illinois,  &c.  Coal  Co.,  68  111.  286; 
Beeclier  v.  Bald}*,  7  Mich.  488 ;  People 
V.  Rumsey.  64  111.  41 ;  State  v.  HoUadaj, 
64  Mo.  526 ;  Miller  v.  Max,  55  Ala.  822; 
Hills  V.  Chicago,  60  111.  86 ;  Kine  v.  Def- 
enbaiigh,  64  111.  291 ;  People  o.  Hoge,  55 
Cal  012 ;  Rowan  v.  Runnels,  5  How.  184; 
Friedman  o.  Mathes,  8  Heisk.  488 ;  John- 
son V.  Parkersburgh,  16  W.  Va.  402,  37 
Am  Rep.  779;  De  Turk  v.  Com.,  129 
Pa.  St.  151, 18  Atl.  Rep.  757. 

>  Friedman  t;.  Mathes.  8  Heisk.  488 ; 
State  r.  Weston,  4  Neb.  216;  People  v. 
Hoge,  55  Cal.  612 ;  Swing  v.  Orville  M. 
Co.,  56  Cal.  649 ;  Hills  v.  Chicago,  64  111. 
86.  A  provision  imposing  a  duty  upon 
an  officer  is  self-executing.  State  v.  Bab- 
cock,  19  Neb.  280.  27  N.  W.  98.  So,  one 
providing  for  jury  trial  in  all  of  a  certain 
clfl»s  of  cases.  Woodward  Iron  Co.  v. 
Cabaniss,  87  Ala.  828.  6  So.  800.  So 
one  providing  that  compensation  shall 
be  given  for  property  '*  damaged  "  in  the 
course  of  a  public  improvement  House- 
holder v.  Kansas  City,  83  Mo.  488.    QSo 


one  providing  that  "  knowledge,  by  any 
employee  iivjured,  of  the  defective  or 
unsafe  character  or  conditions  of  any 
machinery,  ways  or  appliances,  shall 
be  no  defence  to  an  action  for  injury 
caused  thereby."  Illinois  C.  R.  Co.  r. 
Ihlenberg,  75  Fed.  Rep.  878,  84  L.  R.  A. 
898.  That  justices  of  peace  in  cities 
above  5,000  shall  be  paid  by  salaries  in- 
stead of  fees.  Anderson  v.  Whatcom 
County,  15  Wash.  47,  45  Pac.  666,  38 
L.  U.  A.  187.  That  civil  service  appoint- 
ments '*  shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far  as 
practicHble,  by  examinations  which  so 
far  as  practicable  shall  be  competitive." 
People  V.  Roberts,  148  N.  T.  860, 42  N.  E. 
1082,  81  L.  R.  A.  899.  That  no  person 
shall  hold  a  State  and  a  federal  office  at 
the  same  time.  De  Turk  v.  Com.,  129  Pa. 
151,  18  Atl.  757,  5  L.  R.  A.  858,  15  Am. 
St.  705.  Authorization  of  tax  by  an  elec^ 
tion.  Logan  o.  Ouachita  Parish,  105  La. 
499,  29  So.  975.J 

»  Wall,  Ex  parte,  48  Cal.  279;  Attor- 
ney-General V.  Common  Council  of 
Detroit,  29  Mich.  108.  For  exemption 
provisions,  not  self-executing^  see  Green 
V.  Aker,  11  Ind.228;  Speidel  v.  Schlosser, 
18  W.  Va.  686. 


(a)  [The  Constitution  of  the  State  of  Kansas  of  1859,  art.  12,  §  2.  provides  ns 
follows :  "  Dues  from  corpcratums  shall  be  secured  fry  individual  liabdity  of  the  stock* 
holders  to  an  additional  amount  equal  to  the  atock  owned  hy  each  stockholder ;  and  such 
other  means  as  shall  be  provided  by  law ;  .  .  ."  The  portion  italicized  is  self-ex- 
ecuting, and  enters  as  a  part  of  the  contractoal  liability  of  every  person  who  volun- 
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The  provisions  exempting  homesteads  from  forced  sale  for  the 
satisfaction  of  debts  famish  many  illu^rations  of  self-executing 
provisions,  and  also  of  those  which  are  not  self-executing. 
Where,  as  in  California,  the  constitution  declares  that  'Hhe 
legislature  shall  protect  by  law  from  forced  sale  a  certain 
portion  of  the  homestead  and  other  property  of  all  heads  of 
families,"  the  dependence  of  the  provision  on  subsequent  legis- 
lative action  is  manifest.  But  where,  as  in  some  other  States, 
the  constitution  defines  the  extent,  in  acres  or  amount,  that  shall 
be  deemed  to  constitute  a  homestead,  and  expressly  exempts 
from  any  forced  sale  what  is  thus  defined,  a  rule  is  prescribed 
which  is  capable  of  enforcement  Perhaps  even  in  such  cases, 
legislation  may  be  desirable,  by  way  of  providing  convenient 
remedies  for  the  protection  of  the  right  secured,  or  of  regulating 
the  claim  of  the  right  so  that  its  exact  limits  may  be  known  and 
understood ;  but  all  such  legislation  must  be  subordinate  to  the 
constitutional  provision,  and  in  furtherance  of  its  purpose,  and 
must  not  in  any  particular  attempt  to  narrow  or  embarrass  it. 
The  provision  of  a  constitution  which  defines  a  homestead  and 
exempts  it  from  forced  sale  is  self-executing,  at  least  to  this 
extent,  that,  though  it  may  admit  of  supplementary  legislation 
in  particulars  where  in  itself  it  is  not  as  complete  as  may  be 
desirable,  it  will  override  and  nullify  whatever  legislation, 
either  prior  or  subsequent,  would  defeat  or  limit  the  homestead 
which  is  thus  defined  and  secured. 

We  have  thus  indicated  some  of  the  rules  which  we  think  are 
to  be  observed  in  the  construction  of  constitutions.  It  will  be 
perceived  that  we  have  not  thought  it  important  to  quote  and  to 

tarily  becomes  a  stockholder  in  any  corporation  (except  railroad,  charitable,  and 
religious  corporations,  expressly  excepted  in  later  part  of  above  section )  created 
tinder  the  laws  of  Kansas.  Whitman  v.  National  Bank  of  Oxford,  176  U.  S.  569,  20 
Sup.  Cu  Rep.  477,  afif.  76  Fed.  Rep.  697,  and  51  U.  S.  App.  536, 88  Fed.  Kep.  288,  28 
C.  C.  A.  404.  But  see  Woodworth  p.  Bowles,  61  Kan.  569,  60  Pac.  831,  in  which  it 
is  said  that  the  use  of  the  future  tense  "  shall  be  secured  "  indicates  that  the  constitu- 
tional clause  above  given  is  not  self-executing.  The  "  double  liability  clause  "  of  the 
Minnesota  Constitution,  which  provides  that  "  each  stockholder  in  any  corporation 
(excepting  those  organized  for  the  purpose  of  carrying  on  any  kind  of  manufactur- 
ing or  mechanical  business)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him  "  is  held  to  create  ex  propria  vigore  an  individual  liability  on  the  part  of  each  stock- 
holder. Willis  V.  Mabon,  48  Minn.  140,  tu6  nom,  Willis  v.  St.  Paul  Sanitation  Co., 
50  N.  W.  1110,  16  L.  R.  A.  281, 81  Am.  St.  626.  So  too  no  supplementary  legislation 
is  needed  to  make  effective  the  provision  of  the  Nebraska  Constitution  declaring  that 
"every  stockholder  in  a  banking  corporation  or  institution  shall  be  individually  re- 
sponsible and  liable  to  its  creditors,  over  and  above  the  amount  of  stock  by  him  held, 
to  an  amount  equal  to  his  respective  stock  or  shares  so  held,  for  all  its  "  liabilities  ac- 
cruing while  he  remains  such  stockholder."  Farmers'  Loan  and  T.  Co.  v.  Funk,  49 
Neb.  858.  68  N.  W.  520.  In  this  connection,  see  note  appended  to  44  L.  ed  U  S.  589, 
and  another  on  self-executing  constitutional  provisions  in  16  L.  R.  A.  281.]] 
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dwell  upon  those  arbitrary  rules  to  which  so  much  attention  is 
sometimes  given,  and  which  savor  rather  of  the  closet  than  of 
practical  life.  Our  observation  would  lead  us  to  the  conclusion 
that  they  are  more  often  resorted  to  as  aids  in  ingenious  attempts 
to  make  the  constitution  seem  to  say  what  it  does  not,  than  with 
a  view  to  make  that  instrument  express  its  real  intent.  All 
external  aids,  and  especially  all  arbitrary  rules,  applied  to 
instruments  of  this  popular  character,  are  of  very  uncertain 
value ;  and  we  do  not  regard  it  as  out  of  place  to  repeat  here 
what  we  have  had  occasion  already  to  say  in  the  course  of  this 
chapter,  that  they  are  to  be  made  use  of  with  hesitation,  and 
only  with  much  circumspection.^ 

^  See  People  v.  Cowles,  18  N.  T.  850,  such  sense  must  be  attributed.  We  are 
per  Johnson,  J. ;  Temple  v.  Mead,  4  Vt.  685,  to  suppose  that  those  who  were  delegated 
540,  per  Williams^  J. ;  People  v.  Fancher,  to  the  great  business  of  distributing  the 
60  N.  T.  201.  "  In  construing  so  impor-  powers  which  emanated  from  the  sot- 
tant  an  instrument  as  a  constitution,  espe-  ereignty  of  the  people,  and  to  the  estab- 
ciallj  those  parts  which  affect  the  vital  lishment  of  the  rules  for  the  perpetual 
principle  of  a  republican  govemment,  the  security  of  the  rights  of  person  and  prop- 
elective  franchise,  or  the  manner  of  exer-  erty,  had  the  wisdom  to  adapt  their 
cising  it,  we  are  not,  on  the  one  hand,  to  language  to  future  as  well  as  existing 
indulge  ingenious  speculations  which  may  emergencies,  so  that  words  competent  to 
lead  us  wide  from  the  true  sense  and  the  then  existing  state  of  the  community, 
spirit  of  the  instrument,  nor,  on  the  other,  and  at  the  same  time  capable  of  being 
to  apply  to  it  such  narrow  and  constrained  expanded  to  embrace  more  extensive  re- 
views as  may  exclude  the  real  object  and  lations,  should  not  be  restrained  to  their 
intent  of  those  who  framed  it  We  are  more  obvious  and  immediate  sense,  if, 
to  suppose  that  the  authors  of  such  an  consistently  with  the  general  object  of 
instrument  had  a  thorough  knowledge  of  the  authors  and  the  true  principles  of  the 
the  force  and  extent  of  the  words  they  compact,  they  can  be  extended  to  other 
employ;  that  they  had  a  beneficial  end  relations  and  circumstances  which  an 
and  purpose  in  view ;  and  that,  more  es-  improved  state  of  society  may  produce, 
pecially  in  any  apparent  restriction  upon  Qui  htcret  in  litera  kotret  in  cortice  is  a 
the  mode  of  exercising  the  right  of  suf-  familiar  maxim  of  the  law.  The  letter 
frage,  there  was  some  existing  or  antici-  killeth,  but  the  spirit  maketh  alive,  is  the 
pated  evil  which  it  was  their  purpose  to  more  forcible  expression  of  Scripture." 
avoid.  If  an  enlarged  sense  of  any  par-  Parker,  Ch.  J.,  in  Henshaw  v,  Foster,  9 
ticular  form  ofexpression  should  be  neces-  Pick.  812,  810.  There  are  some  very 
sary  to  accomplish  so  great  an  object  as  pertinent  and  forcible  remarks  by  Mr. 
a  convenient  exercise  of  the  fundamental  Justice  Miller  on  this  general  subject  in 
privilege  or  right,  —  that  of  election,  —  Woodson  v,  Murdock,  22  Wall.  361, 881. 
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CHAPTER  V. 

OF  THE  POWERS  WHICH  THE  LEGISLATIVE  DEPARTMENT  MAT 

EXERCISE. 

In  considering  the  powers  which  may  be  exercised  by  the 
legislative  department  of  one  of  the  American  States,  it  is 
natural  that  we  should  recur  to  those  possessed  by  the  Parlia- 
ment of  Great  Britain,  after  which,  in  a  measure,  the  American 
legislatures  have  been  modelled,  and  from  which  we  derive  our 
legislative  usages  and  customs,  or  parliamentary  common  law, 
as  well  as  the  precedents  by  which  the  exercise  of  legislative 
power  in  this  country  has  been  governed.  It  is  natural,  also, 
that  we  should  incline  to  measure  the  power  of  the  legislative 
department  in  America  by  the  power  of  the  like  department  in 
Britain;  and  to  concede  without  reflection  that  whatever  the 
legislature  of  the  country  from  which  we  derive  our  laws  can 
do,  may  also  be  done  by  the  department  created  for  the  exercise 
of  legislative  authority  in  this  country.  But  to  guard  against 
being  misled  by  a  comparison  between  the  two,  we  must  bear  in 
mind  the  important  distinction  already  pointed  out,  that  with 
the  Parliament  rests  practically  the  sovereignty  of  the  country, 
so  that  it  may  exercise  all  the  powers  of  the  government  if  it 
wills  so  to  do;  while  on  the  other  hand  the  legislatures  of  the 
American  States  are  not  the  sovereign  authority,  and,  though 
vested  with  the  exercise  of  one  branch  of  the  sovereignty,  they 
are  nevertheless,  in  wielding  it,  hedged  in  on  all  sides  by  im- 
portant limitations,  some  of  which  are  imposed  in  express  terms, 
and  others  by  implications  which  are  equally  imperative. 

"  The  power  and  jurisdiction  of  Parliament,  says  Sir  Edward 
Coke^^  is  so  transcendent  and  absolute,  that  it  cannot  be  con- 
fined, either  for  persons  or  causes,  within  any  bounds.  And  of 
this  high  court  it  may  truly  be  said:  ^Si  antiquitatem  spectes, 
est  vetustissima ;  si  dignitatem,  est  honoratissima ;  si  jurisdic- 
tionem,  est  capacissima. '  It  hath  sovereign  and  uncontrolled 
authority  in  the  making,  confirming,  enlarging,  restraining, 
abrogating,  repealing,  reviving,  and  expounding  of  laws,  con- 
cerning matters  of  all  possible  denominations,  ecclesiastical  or 

1  4  Init  86. 
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temporal,  civil,  military,  maritime,  or  criminal ;  this  being  the 
place  where  that  absolute  despotic  power,  which  must  in  all 
governments  reside  somewhere,  is  intrusted  by  the  constitution 
of  these  kingdoms.  All  mischiefs  and  grievances,  operations 
and  remedies,  that  transcend  the  ordinary  course  of  the  laws, 
are  within  the  reach  of  this  extraordinary  tribunal.  It  can 
regulate  or  new-model  the  succession  to  the  Crown,  as  was  done 
in  the  reign  of  Henry  VIII.  and  William  III.  It  can  alter  the 
established  religion  of  the  land,  as  was  done  in  a  variety  of 
instances,  in  the  reigns  of  King  Henry  VIII.  and  his  three 
children.  It  can  change  and  create  afresh  even  the  constitution 
of  the  kingdom  and  of  Parliaments  themselves,  as  was  done  by 
the  Act  of  Union,  and  the  several  statutes  for  triennial  and 
septennial  elections.  It  can,  in  short,  do  everything  that  is  not 
naturally  impossible;  and  therefore  some  have  not  scrupled  to 
call  its  power,  by  a  figure  rather  too  bold,  the  omnipotence  of 
Parliament.  True  it  is,  that  what  the  Parliament  doth,  no 
authority  upon  earth  can  undo;  so  that  it  is  a  matter  most 
essential  to  the  liberties  of  this  kingdom  that  such  members  be 
delegated  to  this  important  trust  as  are  most  eminent  for  their 
probity,  their  fortitude,  and  their  knowledge ;  for  it  was  a  known 
apothegm  of  the  great  Lord  Treasurer,  Burleigh,  ^  that  England 
could  never  be  ruined  but  by  a  Parliament; '  and  as  Sir  Matthew 
Hale  observes :  ^  This  being  the  highest  and  greatest  court,  over 
which  none  other  can  have  jurisdiction  in  the  kingdom,  if 
by  any  means  a  misgovernment  should  anyway  fall  upon  it, 
the  subjects  of  this  kingdom  are  left  without  all  manner  of 
remedy. ' "  ^ 

The  strong  language  in  which  the  complete  jurisdiction  of 
Parliament  is  here  described  is  certainly  inapplicable  to  any 
authority  in  the  American  States,  unless  it  be  to  the  people  of 
the  States  when  met  in  their  primary  capacity  for  the  formation 

1  Bl.  Com.  160 ;  Austin  on  Jurispru-  subordinate  to  it.    It  may  participate  in 

dence,  Lee  0;  Fischel  on  English  Con-  making  changes  as  the  constitution  it- 

stitution,  b.  7,  ch.  7.    The  British  legisla-  self  may  provide,  but  not  otherwise,  and 

ture  is  aboFe  the  constitution,  and  moulds  constitutional  principles  which  the  Brit- 

and  modifies  it  at  discretion  as  public  ex-  ish  Parliament  will  deal  with  as  shall 

igencies  and  the  needs  of  the  time  may  seem    needful    are    inflexible    laws    in 

require.  But  in  the  American  system  such  America  until  the  people,  under  the  forms 

a  thing  as  unlimited  power  is  unknown,  provided  for  constitutional  amendments. 

Loan  Association  v.  Topeka,  20  Wall,  see  fit  to  change  them.     Such  radical 

655,  663;  Campbell's  Case,  2  Bland  Ch.  changes,  for  example,  as  recently  have 

200,  20  Am.  Dec.  860;  [Missouri  Pac.  been  made  in  the  Irish  land  laws,  and 

11.    Co.    V,  Nebraska,   Bd.   of  Transp.,  such  forced    modification    in  contracts, 
164  U.   S.  403,  17  Sup.  Ct.  Rep.  130.]|  .  would  be  impossible  in  the  United  States 

Every  American  legislature  is  the  crea-  without  a  change  in  both  Federal  and 

ture   of    the  constitution,   and   strictly  State  constitutions. 
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of  their  fundamental  law ;  and  even  then  there  rest  upon  them 
the  restraints  of  the  Constitution  of  the  United  States,  which 
bind  them  as  absolutely  as  they  do  the  governments  which  they 
create.  It  becomes  important^  therefore,  to  ascertain  in  what 
respect  the  State  legislatures  resemble  the  Parliament  in  the 
powers  they  exercise,  and  how  far  we  may  extend  the  compari- 
son without  losing  sight  of  the  fundamental  ideas  and  principles 
of  the  American  system. 

The  first  and  most  notable  difference  is  that  to  which  we  have 
already  alluded,  and  which  springs  from  the  different  theory  on 
which  the  British  Constitution  rests.  So  long  as  the  Parliament 
is  recognized  as  rightfully  exercising  the  sovereign  authority  of 
the  country,  it  is  evident  that  the  resemblance  between  it  and 
American  legislatures  in  regard  to  their  ultimate  powers  cannot 
be  traced  very  far.  The  American  legislatures  only  exercise  a 
certain  portion  of  the  sovereign  power.  The  sovereignty  is  in 
the  people;^  and  the  legislatures  which  they  have  created  are 
only  to  discharge  a  trust  of  which  they  have  been  made  a  de- 
positary, but  which  has  been  placed  in  their  hands  with  well- 
defined  restrictions. 

Upon  this  difference  it  is  to  be  observed,  that  while  Parliament, 
to  any  extent  it  may  choose,  may  exercise  judicial  authority, 
one  of  the  most  noticeable  features  in  American  constitutional 
law  is  the  care  which  has  been  taken  to  separate  legislative, 
executive,  and  judicial  functions.  It  has  evidently  been  the 
intention  of  the  people  in  every  State  that  the  exercise  of  each 
should  rest  with  a  separate  department  The  different  classes 
of  power  have  been  apportioned  to  different  departments;  and 
as  all  derive  their  authority  from  the  same  instrument,  there  is 
an  implied  exclusion  of  each  department  from  exercising  the 
functions  conferred  upon  the  others. 

There  are  two  fundamental  rules  by  which  we  may  measure 
the  extent  of  the  legislative  authority  in  the  States:  — 

1.  In  creating  a  legislative  department  and  conferring  upon 
it  the  legislative  power,  the  people  must  be  understood  to  have 
conferred  the  full  and  complete  power  as  it  rests  in,  and  may  be 
exercised  by,  the  sovereign  power  of  any  country,  subject  only 
to  such  restrictions  as  they  may  have  seen  fit  to  impose,  and  to 
the  limitations  which  are  contained  in  the  Constitution  of  the 
United  States.  The  legislative  department  is  not  made  a  special 
agency  for  the  exercise  of  specifically  defined  legislative  powers, 
but  is  intrusted  with  the  general  authority  to  make  laws  at 
discretion. 

1  AnU,  p.  114. 
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2.  But  the  apportionment  to  this  department  of  legislative 
power  does  not  sanction  the  exercise  of  executive  or  judicial 
functions,  except  in  those  cases,  warranted  by  parliamentary 
usage,  where  tiiey  are  incidental,  necessary,  or  proper  to  the 
exercise  of  legislative  authority,  or  where  the  constitution 
itself,  in  specified  cases,  may  expressly  permit  it.^  Executive 
power  is  so  intimately  connected  with  legislative,  that  it  is  not 
easy  to  draw  a  line  of  separation ;  but  the  grant  of  the  judicial 
power  to  the  department  created  for  the  purpose  of  exercising 
it  must  be  regarded  as  an  exclusive  grant,  covering  the  whole 
power,  subject  only  to  the  limitations  which  the  constitutions 
impose,  and  to  the  incidental  exceptions  before  referred  to.' 
While,  therefore,  the  American  legislatures  may  exercise  the 
legislative  powers  which  the  Parliament  of  Great  Britain  wields, 
except  as  restrictions  are  imposed,  they  are  at  the  same  time 
excluded  from  other  functions  which  may  be,  and  sometimes 
habitually  are,  exercised  by  the  Parliament. 

^The  people  in  framing  the  constitution,"  says  Denioy  Gh.  J., 
^committed  to  the  legislature  the  whole  lawmaking  power  of 
the  State,  which  they  did  not  expressly  or  impliedly  withhold. 
Plenary  power  in  the  legislature,  for  all  purposes  of  civil  gov- 
ernment, is  the  rule.  A  prohibition  to  exercise  a  particular 
power  is  an  exception.  In  inquiring,  therefore,  whether  a  given 
statute  is  constitutional,  it  is  for  those  who  question  its  validity 
to  show  that  it  is  forbidden.  I  do  not  mean  that  the  power 
must  be  expressly  inhibited,  for  there  are  but  few  positive  re- 
straints upon  the  legislative  power  contained  in  the  instrument 
The  first  article  lays  down  the  ancient  limitations  which  have 
always  been  considered  essential  in  a  constitutional  government, 
whether  monarchial  or  popular ;  and  there  are  scattered  through 
the  instrument  a  few  other  provisions  in  restraint  of  legislative 
authority.  But  the  affirmative  prescriptions  and  the  general 
arrangements  of  the  constitution  are  far  more  fruitful  of  re- 
straints upon  the  legislature.  Every  positive  direction  contains 
an  implication  against  anything  contrary  to  it,  or  which  would 
frustrate  or  disappoint  the  purpose  of  that  provision.    The  frame 


1  See  pati,  pp.  134-162,  531,  632. 
[^And  ereu  where  the  power  is  legiila- 
tiTe,  if  the  Constitution  has  limited  its 
ezerdse  to  oertsin  tiroes,  the  attempt  to 
exercise  it  at  other  times  is  necessarily 
Toid.  Harmison  t.  Ballot  Com'rs  of  Jef- 
ferson Co.,  45  W.  Va.  179,  81  S.  E.  394, 
42  L.  R.  A.  591 ;  Denney  v.  State,  144 
Ind.  508,  42  N.  £.  929,  31  L.  B.  A.  726. 


A  statute  attempting  to  confer  upon  a 
State  board  aatboritj  to  adjudge  priori- 
ties of  claimants  to  the  use  of  public 
waters  is  held  not  to  be  unconstitutional 
as  conferring  judicial  power  in  Farm 
Investment  Co.  v.  Carpenter,  9  Wjo. 
110,  61  Pac.  258.  87  Am.  St.  918.J 
*  See  po§t,  p.  129,  note. 
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of  the  government,  the  grant  of  legislative  power  itself,  the 
organization  of  the  executive  authority,  the  erection  of  the  prin- 
cipal courts  of  justice,  create  implied  limitations  upon  the  law- 
making authority  as  strong  as  though  a  negative  was  expressed 
in  each  instance ;  hut  independently  of  these  restraints,  express 
or  implied,  every  subject  within  the  scope  of  civil  government 
is  liable  to  be  dealt  with  by  the  legislature."^ 

^^It  has  never  been  questioned,  so  far  as  I  know,"  says  Med- 
fieldj  Ch.  J.,  ^Hhat  the  American  legislatures  have  the  same 
unlimited  power  in  regard  to  legislation  which  resides  in  the 
British  Parliament,  except  where  they  are  restrained  by  written 
constitutions.  That  must  be  conceded,  I  think,  to  b^  a  funda- 
mental principle  in  the  political  organizations  of  the  American 
States.  We  cannot  well  comprehend  how,  upon  principle,  it 
should  be  otherwise.  The  people  must,  of  course,  possess  all 
legislative  power  originally.  They  have  committed  this  in  the 
most  general  and  unlimited  manner  to  the  several  State  legis- 
latures, saving  only  such  restrictions  as  are  imposed  by  the 
Constitution  of  the  United  States,  or  of  the  particular  State  in 
question. "  ^ 

"I  entertain  no  doubt,"  says  Comstock^  J.,  "that,  aside  from 
the  special  limitations  of  the  constitution,  the  legislature  cannot 
exercise  powers  which  are  in  their  nature  essentially  judicial  or 
executive.  These  are,  by  the  constitution,  distributed  to  other 
departments  of  the  government.  It  is  only  the  *  legislative 
power '  which  is  vested  in  the  senate  and  assembly.  But  where 
the  constitution  is  silent,  and  there  is  no  clear  usurpation  of 
the  powers  distributed  to  other  departments,  I  think  there  would 
be  great  difficulty  and  great  danger  in  attempting  to  define  the 
limits  of  this  power.  Chief  Justice  Marshall  said:  ^  How  far 
the  power  of  giving  the  law  may  involve  every  other  power,  in 
cases  where  the  constitution  is  silent,  never  has  been,  and  per- 
haps never  can  be,  definitely  stated. ' '    That  very  eminent  judge 


A  People  V  Draper,  15  N  T.  632,  643. 

3  Thorpe  v  Rutland  &  Burlington  Rail- 
road Co.,  27  Vt  140,  142.  See  alao 
Adams  v.  Howe,  14  Mass.  840,  14  Am. 
Dec.  216 ;  People  r.  Rncker,  5  Col.  455 ; 
People  ».  Osborne,  7  Col.  606,  4  Pac. 
1074;  Leggett  v.  Hunter,  19  N.  Y.  446; 
Cochran  v.  Van  Surlay.  20  Wend.  366 ; 
People  V.  Morrell,  21  Wend.  668;  Sears 
r.  Cottrell,  5  Mich.  251 ;  Beauchamp  v. 
State.  6  Blackf.  299 ;  Mason  v.  Wait,  6 
lU  127 ;  People  v.  Supervisors  of  Orange, 
27  Barb.  675 ;  Taylor  v.  Porter,  4  Hill, 


140,  per  Bronson,  J. ;  State  v.  Reid,  1  Ala. 
612,  36  Am.  Dec.  44 ;  Andrews  v.  State, 
3  Heisk.  165 ;  KnoxviUe,  &c.  R.  R.  Co.  v. 
Hicks,  9  Bax.  442 ;  Lewis's  Appeal,  67 
Pa.  St.  153;  Walker  o.  Cincinnati,  21 
Oliio  St.  14;  People  v.  Wright,  70  HI. 
388.  That  the  rale  as  to  the  extent  of 
legislative  power  is  substantially  the 
same  in  Canada,  see  Valin  v.  Langlois, 
3  Can.  Sup.  Ct  1;  Major,  &&  r.  The 
Queen,  8  Can.  Sup.  Ct.  605. 

•  Fletcher  v.  Peck,  6  Crancb,  87, 186. 
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felt  the  difficulty ;  but  the  danger  was  less  apparent  then  than  it 
is  now,  when  theories,  alleged  to  be  founded  in  natural  reason 
or  inalienable  rights,  but  subversive  of  the  just  and  necessary- 
powers  of  government,  attract  the  belief  of  considerable  classes 
of  men,  and  when  too  much  reverence  for  government  and  law- 
is  certainly  among  the  least  of  the  perils  to  which  our  institu- 
tions are  exposed.  I  am  reluctant  to  enter  upon  this  field  of 
inquiry,  satisfied,  as  I  am,  that  no  rule  can  be  laid  down  in 
terms  which  may  not  contain  the  germ  of  great  mischief  to 
society,  by  giving  to  private  opinion  and  speculation  a  license 
to  oppose  themselves  to  the  just  and  legitimate  powers  of 
government."  ^ 

Other  judicial  opinions  in  great  number  might  be  cited  in 
support  of  the  same  general  doctrine ;  but  as  there  will  be  occa- 
sion to  refer  to  them  elsewhere  when  the  circumstances  under 
which  a  statute  may  be  declared  unconstitutional  are  considered, 
we  refrain  from  further  references  in  this  place.^  Nor  shall 
we  enter  upon  a  discussion  of  the  question  suggested  by  Chief 
Justice  Marshall^  as  above  quoted ;  ^  since,  however  interesting  it 

1  Wynehamer  r.  People,  18  N.  Y.  378,  only,  except  ia  certain  epecifled  cases, 

881.  the  legislature  cannot  enlarge  the  origi- 

^  See  post,  p.  237,  and  cases  dted  in  nal  jarisdiction  of  the  court.    Klein  v. 

notes.  Valerius.  87  Wia  64,  67  N.  W.  1112,  22 

*  The  power  to  distribute  the  judicial  L.  R.  A.  009.  Nor  can  the  legislature 
power,  except  so  far  as  that  has  been  done  redistribute  the  Judicial  power.  Brown 
hy  the  Constitution,  rests  with  the  legis-  v.  Circuit  Judge,  76  Mich.  274,  42  N.  VV. 
lature:  Commonwealth  v.  Hippie,  69  Pa.  827,  6  L.  R.  A.  226,  18  Am.  St.  438; 
St.  9 ;  Sute  i;.  New  Brunswick,  42  N.  J.  Watson  v.  Blackstone,  98  Va.  618, 38  S.  E. 
61;  State  V.  Brown,  71  Mo.  464 ;  Jackson  939.  Cannot  confer  the  power  of  the 
V,  Nimmo,  3  Lea,  608;  see  Burke  v.  St.  court  upon  a  single  judge  thereof.  State 
Paul,  M.  &c.  Jij,  Co.,  36  Minn.  172,  28  v.  Woodson,  161  Mo.  444,  61  S.  W.  262. 
N.  W.  190;  St.  Paul  v.  Umstetter,  87  Congress  may  provide  that  the  determi- 
Minn.  16,  33  N.  W.  116;  but  when  tlie  nation  by  the  treasury  department  of 
Constitution  has  conferred  it  upon  cer-  whether  an  alien  is  entitled  to  land  shall 
tain  specified  courts,  this  must  be  un-  be  final.  Nishimura  Ekiu  t;.  U.  S.,  142 
derstood  to  embrace  the  whole  judicial  U.  S.  661,  12  Sup.  Ct.  Rep.  336.3  '^^^ 
power,  and  the  legislature  cannot  vest  legislature  cannot  select  persons  to  assist 
any  portion  of  it  elsewhere.  Greenough  courts  in  the  performance  of  their  duties 
V.  Greenough,  11  Pa.  St.  489;  State  v.  and  act  as  a  commission  of  appeal.  State 
Maynard,  14  111.  420;  Gibson  v.  £mer-  v.  Noble,  118  Ind.  360,  21  N.  E.  244; 
son,  7  Ark.  172;  Chandler  v.  Nash,  6  In  re  Conrta  of  Appeals,  9  Col.  623,  21 
Mich.  409;  Succession  of  Tanner,  22  La.  Pac.  471.  Courts  established  by  the  leg- 
Ann.  90;  Gough  r.  Dorsey,  27  Wis.  119;  islature  cannot  exercise  jurisdiction  to 
Van  Slyke  v.  Ins.  Co.,  89  Wis.  390,  20  tlie  exclusion  of  that  conferred  by  the 
Am.  Kep.  60;  Alexander  v.  Bennett,  60  Constitution  on  other  courts.  Montross 
N.  Y.  204 ;  People  v.  Toung,  72  111.  411 ;  v.  State,  61  Miss.  429.  See  State  v.  Butt, 
In  re  Cleveland,  61  N.  J.  L.  311,  17  Atl.  26  Fla.  268, 6  So.  697.  But  a  general  pro- 
772 ;  Kisser  v.  Hoyt,  63  Mich.  186,  18  vision  in  the  Constitution  for  the  dtstri- 
N.  W.  611;  Shoultz  v.  McPheetera,  79  bution  of  the  judicial  power,  not  referring 
hid.  378.  (^And  when  the  Constitution  to  courts-martial,  would  not  be  held  to 
gives   the  court    appellate   jurisdiction  forbid  such  courts  by  implication.  People 
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may  be  as  an  abstract  question,  it  is  made  practically  imimpor- 
tant  by  the  careful  separation  of  powers  and  duties  between  the 

V.  Daniell,  60  N.  Y.  274.    Nor  would  it  be  tion  of  crime,  and  in  case  conTiction  be 

lieltl  to  embrace  administratiye  functions  found  wrongful  to  allow  damages  for  the 

of  a  quasi  judicial  nature,  such  as  the  as-  imprisonment  consequent  thereupon.    Al- 

sessment  of  property  for  taxation.    State  len  v.  Board  of  State  Auditors,  122  Mich. 

V.  Commissioners  of  Ormsby  County,  7  324,  81  N.  W.  113,  47  L.  R.  A.  117, 80  Am. 

Nev.  892,  and  cases  cited.    See  Auditor  St.  673.J]    The  power  to  appoint  election 

of  State  V.  Atcliison,  &u.  R.  R.  Co.,  6  Kan.  commissioners  not  having  been  expressly 

600.  7  Am.  Rep.  676.    But  a  court  may  conferred  on  any  department,  the  Icgisla- 

determine  whether  a  proposed  local  im-  ture  may  impose  the  duty  of  appointment 

provement  shall  be  undertaken.    Bryant  on  the  county  court.    People  v.  Hoffman, 

V.  Robbins,  70  Wis.  268,  36  N.  W.  646.  116  111.  687,  6  N.  E.  606,  8  N.  E.  788. 

[^A  judge  of  a  superior  court  cannot  be  Such  appointments  are  upheld  in  In  re 

required  or  empowered  to  pass  upon  and  Citizens  of  Cincinnati,  2  Flipp.  228;  Rus- 

inodify  or  approve  a  plan  for  the  location  sell  v.  Cooley,  69  Ga.  216.    But  m  Super- 

of  a  street  railway.    Norwalk  Street  R.  visors  of  Election,  114  Mass.  247, 19  Am. 

Co  's  Appeal,  69  Conn.  676,  37  Atl.  1080,  Rep.  341,  a  contrary  doctrine    is    laid 

39  L.  li.  A.  794 ;  nor  a  court  to  direct  down.    A  chief  justice  cannot  be  empow- 

how  a  telegraph  or  telephone  company  ered  to  determine  which  claimant  of  an 

may  use  the  streets  of  a  city.    Zanesville  office  sliall    hold  it  pending  a  contest. 

V.  Zanesville  T.  &  Tel.  Ca,  63  Ohio,  442,  Such  power,  if  executive,  cannot  be  given 

69  N.  £.  109  (Oct.  16, 1900);  New  York  a  judge;  if  judicial,  belongs  to  a  court. 

&  N.  J.   Tel.   Co.  V.  Mayor  of  Bound  In  re  Cleveland,  61  N.  J.  L.  311,  17  Atl. 

Brook,  66  N.  J.  L.   168,  48  Atl.   1022.  772.    The  legislature  cannot  require  a 

County  board  cannot  determine  which  court   to  give  its  opinions  in   writing: 

rooms  in  court  house  shall  be  occupied  Vaughn  v.  Harp,  49  Ark.  160,  4  S.  W. 

by  certain  judges.     Dahnke  v.  People,  761;  nor  to  write  syllabi  to  its  decisions. 

168  III.  102,  48  N.  E.  137,  89  L.  R.  A.  In  re  Griffiths,  118  Ind.  83,  20  N.  E.  618. 

197.    Court  during  its  session  has  full  [It  is  held  in  Illinois  that  the  legisla- 

coiitrol  over  that  portion  of  court  house  ture  cannot  interfere  with  the  power  of 

necessary  to  the  convenient  transaction  the  courts  to  regulate  the  licensing  of 

of  its  business.    Vigo  County  v.  Stout,  attorneys.    Be  Day,  181  III.  73,  64  N.  E. 

136  Ind.  63,  86  N.  £.  683,  22  L.  R.  A.  898,  646,  60  L.  R.  A.  619.    See  also  Re  Leach, 

and  note;  and  may  order  repairs  to  court  184  Ind.  666,  34  N.  E.  641,  21  L.  R.  A. 

house,  although  it  cannot  order  the  erec-  701.    The  legislature  cannot  define  what 

tion  of  additions  thereto  or  the  rebuilding  shall  be  considered  a  contempt  of  court, 

thereof.    White  County  v.  Gwin,  136  Ind.  Bradley  v.  State,  111  Ga.  168,  36  S.  £. 

662,  86  N.  E.  237,  22  L.  R.  A.  402.;]    It  is  630, 60  L.  R.  A.  691,  78  Am.  St.  167 ;  Hale 

not  competent  to  confer  upon  the  courts  r.  State,  66  Ohio  St.  210,  46  N.  E.  199, 36 

the  power  to  tax :  Monday  v.  Rahway,  43  L.  R.  A.  264,  and  note,  60  Am.  St.  691. 

N.  J.  838 ;  nor  to  impose  on  them  admin-  On  the  other  hand,  a  court  bas  no  power 

islrative  duties.    Houseman  v.  Kent  Circ.  to  enjoin  a  legislative  body.     State  r. 

Judge,  68  Mich.  864,  26  N.  W.  869.    But  Superior  Court  of  Milwaukee  Co.,  106 

after  thirty-five  years  of  exercise  of  such  Wis.  661,  81  N.  W.  1046,  48  L.  R.  A.  819. 

power  under  a  statute,  it  is  too  late  to  But  see  Roberts  v.  Louisville,  92  Ky. 

object.    Locke  v.  Speed,  62  Mich.  408,  96,  17  S.  W.  216,  13  L.  R.  A.  844,  and 

28  N.  W.  917.    QThe  legislature  cannot  note.    Nor  has  a  court  power  to  deter- 

create  a  **  court  of  visitation  "  for  the  con-  mine  whether  or  not  a  senator  of  the 

trol  of  corporations  and  endow  it  with  State  legislature  whose   term    has  not 

executive,  legislative,  and  judicial  powers,  yet  expired,  has  disqualified  himself  from 

State  V.  Johnson,  61  Kan.  803,  60  Pac.  further  acting  as  senator.    Covington  r. 

1068,  49  L.  R.  A.  662.    Nor  can  it  const!-  Buflett.  90  Md.  669,  46  AtL  204,  47  L.  R. 

tute  a  board  of  State  auditors,  which  is  a  A.  622.    Not  to  establish  rules  and  regu- 

purely  executive  board,  a  court  of  review  lations  for   the   extension  of  telephone 

to  pass  upon  the  rightfulness  of  a  convio-  lines.    Michigan  Tel.  Co.  v,  St.  Joseph, 
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several  departments  of  the  government  which  has  been  made  by 
each  of  the  State  constitutions.  Had  no  such  separation  been 
made,  the  disposal  of  executive  and  judicial  duties  must  have 
devolved  upon  the  department  vested  with  the  general  authority 
to  make  lavvs;^  but  assuming  them  to  be  apportioned  already, 
we  are  only  at  liberty  to  liken  the  power  of  the  State  legislature 
to  that  of  the  Parliament,  when  it  confines  its  action  to  an  exer- 
cise of  legislative  functions ;  and  such  authority  as  is  in  its  nature 
either  executive  or  judicial  is  beyond  its  constitutional  powers, 
with  the  few  exceptions  to  which  we  have  already  referred. 

It  will  be  important  therefore  to  consider  those  cases  where 
legislation  has  been  questioned  as  encroaching  upon  judicial 
authority;  and  to  this  end  it  may  be  useful,  at  the  outset,  to 
endeavor  to  define  legislative  and  judicial  power  respectively, 
that  we  may  the  better  be  enabled  to  point  out  the  proper  line 
of  distinction  when  questions  arise  in  their  practical  application 
to  actual  cases. 

The  legislative  power  we  understand  to  be  the  authority, 
tinder  the  Constitution,  to  make  laws,  and  to  alter  and  repeal 
them.  Laws,  in  the  sense  in  which  the  word  is  here  employed, 
are  rules  of  civil  conduct,  or  statutes,  which  the  legislative  will 
has  prescribed.  "The  laws  of  a  State,"  observes  Mr.  Justice 
Story^  "are  more  usually  understood  to  mean  the  rules  and 
enactments  promulgated  by  the  legislative  authority  thereof,  or 
long-established  local  customs  having  the  force  of  laws."  ^  "  The 
difference  between  the  departments  undoubtedly  is,  that  the 
legislature   makes,  the   executive    executes,  and    the   judiciary 

121  Mich.  602,  80  N.  W.  883,  47  L.  R.  A.  of  a  system  of  sewerage  without  prescrib- 

87, 80  Am.  St.  620.     Upon  distinction  be-  ing  any  further  direction  for  sucli  appor- 

tween  legislative  and  judicial  powers,  see  tionment  than  that  it  shall  be  jost  and 

Be  Janvrin,  174  Mass.  614,  66  N.  £.  881,  equitable.    Re  Kingman,  168  Mass.  666, 

47  L.  B.  A.  819.    The  legislature  has  no  27  N.  £.  778,  12  L.  R.  A.  417.    The  legis- 

power  to  make  a  conclusiye  finding  of  lature  cannot  validate  warrants   issued 

facts,  and  thereupon  direct  a  municipal-  under   an   unconstitutional   law.     Felix 

ity  to  pay  a  specified  claim.     Board  of  v.  Wallace  Co.  Com'rs,  62  Kan.  882,  62 

Edn.  V.  State,  61  Ohio  St.  681,  88  N.  £.  Pac.  667,  84  Am.  St.  424.    Congress  may 

614,  26  L.  R.  A.  770,  46  Am.  St.  688.  provide  that  inspectors  of  customs  may 

Where  the  legislature  is  authorized  to  finally  determine  whether  immigrants  are 

regulate    the    method  of  procedure   in  entitled   to   land.     Kishimura    Ekiu    ». 

"Courts  below  the  Supreme  Court"  it  United  States,  142  U.  S.  661.  12  Sup.  Ct. 

has  no  power  over  procedure  in  the  Su-  Rep.  886.^ 

•  preme  Court.     Hemdon  v.  Imperial  Fire  ^  Calder  v.  Bull,  2  Root,  860,  and  3 

Ins.  Co.,  Ill  N.  C.  884,  16  S.  E.  466,  18  Ball.  886;  Ross  v.  Whitman,  6  Cal.  361 ; 

L.  R.  A.  647.     The  legislature  can  direct  Smith  v.  Judge,  17  Cal.  647;  per  Patter- 

a  court  to  appoint  certain  commissioners  son,  J.,  in  Cooper  v.  Telfair,  4  Dall.  19 ; 

and  confer  upon   the  commissioners  so  Martin  v.  Hunter's  Lessee,  1  Wheat.  304. 

to  be  appointed  the  power  to  apportion  ^  Swift  v,  Tyson,  16  Pet.  18. 
among  several  cities  and  towns  the  cost 
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construes,  the  law.**^  And  it  is  said  that  that  which  distin- 
guishes a  judicial  from  a  legislative  act  is,  that  the  one  is  a 
determination  of  what  the  existing  law  is  in  relation  to  some 
existing  thing  already  done  or  happened,  while  the  other  is  a 
predetermination  of  what  the  law  shall  be  for  the  regulation  of 
all  future  cases  falling  under  its  provisions.'  And  in  another 
case  it  is  said :  ^^  The  legislative  power  extends  only  to  the  mak- 
ing of  laws,  and  in  its  exercise  it  is  limited  and  restrained  by 
the  paramount  authority  of  the  federal  and  State  constitutions* 
It  cannot  directly  reach  the  property  or  vested  rights  of  the 
citizen  by  providing  for  their  forfeiture  or  transfer  to  another, 
without  trial  and  judgment  in  the  courts ;  for  to  do  so  would  be 
the  exercise  of  a  power  which  belongs  to  another  branch  of  the 
government,  and  is  forbidden  to  the  legislative."*  "That  is 
not  legislation  which  adjudicates  in  a  particular  case,  prescribes 
the  rule  contrary  to  the  general  law,  and  orders  it  to  be  enforced. 
Such  power  assimilates  itself  more  closely  to  despotic  rule  than 
any  other  attribute  of  government. "  * 

On  the  other  hand,  to  adjudicate  upon,  and  protect  the  rights 
and  interests  of  individual  citizens,  and  to  that  end  to  construe 
and  apply  the  laws,  is  the  peculiar  province  of  the  judicial  de- 
partment^   "No  particular  definition  of  judicial  power,"  says 


^  Per  Marshall,  Ch.  J.,  in  Wayman  v. 
Southard,  10  Wheat.  46 ;  per  Gibson,  Ch. 
J.,  in  Greenough  v,  Greenough,  11  Pa. 
St  494.  See  Governor  v.  Porter,  7 
Humph.  166;  State  v.  Gleason,  12  Fla. 
100;  Hawkins  v.  Governor,  I  Ark.  670; 
Westinghausen  v.  People,  44  Mich.  206, 
6  N.  W.  641. 

s  Batea  v  Kimball,  2  Chip.  77.  A 
prospective  determination  by  a  court  of 
the  validity  of  school  rules,  compiled  un- 
der legislative  authority,  is  not  an  exer- 
cise of  judicial  power.  In  re  School  Law 
Manual,  08  N.  H.  674, 4  Atl.  878.  Power 
to  supersede  an  ordinance  upon  petition 
of  taxpayers  as  contrary  to  law  cannot 
be  conferred  upon  a  court :  Shephard  o. 
Wheeling,  80  W.  Va.  479,  4  S.  E.  636; 
nor  to  fix  the  salary  of  a  reporter  in  ad- 
vance: Smith  V.  Strother,  68  Cal.  194,8 
Pac.  852 ;  nor  to  make  upon  its  own  whim 
a  party  a  competent  witness  who  other- 
wise would  not  be.  Tillman  r.  Cocke,  9 
Bax.  429. 

•  Newland  t;.  Marsh,  19  111.  383. 

<  Ervine's  Appeal,  16  Pa.  St.  266,  266. 
See  also  Greeuougli  v.  Greenough,  11 
Pa.  St.  489;  Dechastellux  v.  Fairchild, 


16  Pa.  St.  18;  Trustees,  &c.  v.  Bailey,  10 
Fla.  238. 

^  Cincinnati,  &c.  Railroad  Co.  v.  Com- 
missioners of  Clinton  Co.,  1  Ohio  St.  77. 
See  also  King  v.  Dedham  Bank,  16  Mass. 
447 ;  Gordon  v.  Ingraham,  1  Grant's  Cases, 
162;  People  v.  Supervisors  of  New  York, 
16  N.  T.  424 ;  Beebe  v.  State.  6  Ind.  601 ; 
Greenough  v.  Greenough,  11  Pa.  St  489 ; 
Taylor  v.  Place,  4  R.  L  824.  Qlt  is  also  a 
part  of  the  function  of  the  judiciary  to 
determine  whether  a  proposed  constitu- 
tional amendment  has  been  in  fact  adopted 
under  the  forms  prescribed  for  such  case 
by  the  constitution,  and  the  legislative 
declaration  that  it  has  been  so  adopted  is 
null.  State  v.  Powell,  77  Miss.  643,  27 
So.  927, 48  L.  R.  A.  652.  But  see  Worman 
V.  Hagan.  78  Md.  162,  27  Atl.  616,  21  L. 
R.  A.  716,  to  effect  that  governor'^  procla- 
mation of  adoption  is  conclusive.  It  is 
also  a  proper  function  of  a  court  to  re-  * 
quire  proper  authorities  to  prescribe  rules 
and  regulations  for  extension  of  telephone 
lines,  and  to  pass  upon  the  validity  of  such 
rules  when  properly  brought  in  quosttion. 
Mich.  Tel.  Co.  v.  St.  Joseph,  121  Mich. 
602,  80  N.  W.  883,  47  L.  R.  A.  87, 80  Am. 
St  620.] 
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Woodbury,  J.,  "is  given  in  the  constitution  [of  New  Hampshire], 
and,  considering  the  general  nature  of  the  instrument,  none  was 
to  be  expected.  Critical  statements  of  the  meanings  in  which 
all  important  words  were  employed  would  have  swollen  into 
volumes ;  and  when  those  words  possessed  a  customary  significa- 
tion, a  definition  of  them  would  have  been  useless.  But  ^powers 
judicial,'  '  judiciary  powers,'  and  *  judicatories'  are  all  phrases 
used  in  the  constitution;  and  though  not  particularly  defined, 
are  still  so  used  to  designate  with  clearness  that  department  of 
government  which  it  was  intended  should  interpret  and  admin- 
ister the  laws.  On  general  principles,  therefore,  those  inquiries, 
deliberations,  orders,  and  decrees,  which  are  peculiar  to  such  a 
department,  must  in  their  nature  be  judicial  acts.  Nor  can  they 
be  both  judicial  and  legislative;  because  a  marked  difference 
exists  between  the  employments  of  judicial  and  legislative 
tribunals.  The  former  decide  upon  the  legality  of  claims  and 
conduct,  and  the  latter  make  rules  upon  which,  in  connection 
with  the  constitution,  those  decisions  should  be  founded.  It  is 
the  province  of  judges  to  determine  what  is  the  law  upon  exist- 
ing cases.  In  fine,  the  law  is  applied  by  the  one,  and  made  by 
the  other.  To  do  the  first,  therefore,  —  to  compare  the  claims 
of  parties  with  the  law  of  the  land  before  established,  —  is  in  its 
nature  a  judicial  act.  But  to  do  the  last  —  to  pass  new  rules 
for  the  regulation  of  new  controversies  —  is  in  its  nature  a 
legislative  act;  and  if  these  rules  interfere  with  the  past,  or  the 
present,  and  do  not  look  wholly  to  the  future,  they  violate  the 
definition  of  a  law  as  ^a  rule  of  civil  conduct; '  ^  because  no  rule 

1  1  Bl.  Com.  44.    The  distinction  be-  rested  in  ttie  courts.    People  v.  Stuart, 

tween  legislatiTe  and  judicial  power  lies  74  Micli.  411,  41  N.  W.  1091.    See  Brown 

between  a  rule  and  a  sentence.    Shrader,  v.  Duffus,  66  Iowa,  193,  23  N.  W.  396. 

Ex  parte,  33  Cal.  279.    See  Shumwaj  v.  It  is  not  an  infringement  of  judicial  power 

Bennett,  29  Mich.  451 ;  SuperWsors  of  to  enact  that  a  jurj  shall  assess  the  pun- 

Klection,  114  Mass  247.    The  legislature  ishment  in  a  murder  case.   State  v.  Hock- 

cannot  empower  election  boards  to  decide  ett,  70  Iowa,  442,  30  N.  W.  742 ;  nor  that 

wliether  one  by  duelling  has  forfeited  his  persons  sentenced  to  jail  may  be  employed 

right  to  rote  or  hold  office.    Common*  on  roads  by  county  commissioners,  under 

wealth  r.  Jones,  10  Bush,  726 ;  Burkett  regulations  to  be  made  by  them.   Holland 

V.  McCurty,  10  Bush,  768.    But  a  board  i;.  State,  23  Fla.  123, 1  So.  621. 
may  be  empowered  to  recount  votes  and        But  it  is  an  invasion  of  judicial  power 

make  a  statement  of  results.    If  they  to  provide  that  in  case  of  doubt  a  statute 

have  no  power  to  investigate  frauds,  they  shall  be  construed  so  as  to  save  a  lien 

4o  not  exercise  judicial  power.    Andrews  given  by  it.    Meyer  v,  Berlandl,  39  Minn, 

r.  Carney,  74  Mich.  278,  41  N.  W.  928.  438,  40  N.  W.  613.    Power  to  declare 

Under  a  constitutional  provision  allowing  what  acts  shall  be  a  misdemeanor  cannot 

the  legislature  to  provide  for  removal  of  be  conferred  on  commissioners  of  vine 

flti  election  officer  for  such  cause  as  it  culture.    Ex  parte  Cox,  68  Cal.  21.    A 

ileeins  proper,  the  power  to  determine  county  clerk  cannot  fix  the  amount  of 

whether  the  cause  exists  need  not  be  bail.    Gregory    v.   State,   94   Ind.   384. 
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of  conduct  can  with  consistency  operate  upon  what  occurred 
before  the  rule  itself  was  promulgated. 

^'It  is  the  province  of  judicial  power,  also,  to  decide  private 
disputes  between  or  concerning  persons;  but  of  legislative  power 
to  regulate  public  concerns,  and  to  make  laws  for  the  benefit  and 
welfare  of  the  State.  Nor  does  the  passage  of  private  statutes 
conflict  with  these  principles ;  because  such  statutes,  when  law- 
ful, are  enacted  on  petition,  or  by  the  consent  of  all  concerned; 
or  else  they  forbear  to  interfere  with  past  transactions  and  vested 
rights. "  ^ 

With  these  definitions  and  explanations,  we  shall  now  proceed 
to  consider  some  of  the  cases  in  which  the  courts  have  attempted 
to  draw  the  line  of  distinction  between  the  proper  functions  of 
the  legislative  and  judicial  departments,  in  cases  where  it  has 
been  claimed  that  the  legislature  have  exceeded  their  power  by 
invading  the  domain  of  judicial  authority. 

Declaratory  Statutes. 

Legislation  is  either  introductory  of  new  rules,  or  it  is  declar- 
atory of  existing  rules.  ^^  A  declaratory  statute  is  one  which  is 
passed  in  order  to  put  an  end  to  a  doubt  as  to  what  is  the  com- 

[Failure  of  a  railroad  commiMioner  to  176  Mass.  71,  65  N.  £.  812,  61  L.  R.  A. 

require  a  railway  company  to  station  a  488. 

flati^inan  at  a  given  crossing  cannot  be         The  courts  have  jurisdiction  to  pass 

made  conclusive  proof  that  the  omission  upon  the  claims  of  rival  bodies  to  be  the 

to  station  such  flagman  is  not  negligence.  State  senate,  and  to  determine  which,  if 

Grand  Trunk  R.  Co.  v,  Ives,  144  (J.  S.  either,  is  the  constitutional  senate.    At- 

408, 12  Sup.  Ct  Rep.  679.    An  adminis-  tomey-General  v.  Rogers,  66  N.  J.  L.  480, 

trative  board  may  be  empowered  to  ad-  28  Atl.  726.29  Atl.  178,28  L.  R.  A.  864.;] 
judicate  upon  priorities  of  water-rights         ^  Merrill  v.  Sherburne,  1  N.  H.  199, 

and  to  make  independent  investigations  208.    See  Jones  v.  "Perry,  10  Yerg.  69; 

in  regard  thereto  and  to  declare  its  find-  Taylor  v.  Porter,  4  Hill,  140 ;  Ogden  v. 

ings,  provided  parties  interested  in  such  Blackledge,  2  Cranch,  272;  Dash  r.  Vao 

adjudications  are  allowed  by  the  statute  Kleek,  7  Johns.  477 ;  Wilkinson  v.  Leiand, 

a  reasonable  opportunity  to  appeal  there-  2  Pet.  627 ;  Leiand  v,  Wilkinson,  10  Pet 

from   to  the  regular  courts.    Farm   In-  294;  State  v.  Hopper,  71  Mo.  426.    QA 

vestment  Company  v.  Carpenter,  9  Wyo.  statute  creating  a  commission  to  review 

1  iO,  01  Pac.  268,  60  L.  R.  A.  747.     A  a  tax  assessment  to  be  appointed  by  the 

ministerial  officer  may  be  empowered  to  circuit  judge  of  the  county  is  not  invalid 

investigate  land   titles,  and  his  findings  as  vesting  judicial  power  in  the  commis- 

niay  be  made  prima  facie  evidence.    Peo-  sion  in  the  sense  in  which  that  term  is 

pie  V.  Simon,  176  111.  166,  62  N.  E.  910,  used  in  the  constitution  of  Wisconsin. 

44  L.  R.  A.  801,  68  Am    St.  176;  for  The  term  as  there  used  has  reference 

other  caser  on  Torrens  Land  Registra-  alone  to  judicial  power  as  exercised  in 

tion  Acts,  see  People  v.  Chase,  166  111.  the  administration  of  the  law  in  actions 

627,  46  N.  E.  464,  86  L.  R.  A.  106,  and  and  proceedings  in  conrto  of  law  and 

State  V.  Guilbert,  66  Ohio  St.  676,  47  equity.    Sute  ex  rr/.  Ellis  r.  Thome.  1 12 

N.  E.  661,  88  L.  R.  A.  619.  60  Am.  Sl  Wis.  81,  87  N.  W.  797,  66  L.  R.  A.  966.] 
766 ,  also  Tyler  v.  Court  of  Registration, 
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mon  law,  or  the  meaning  of  another  statute,  and  which  declares 
what  it  is  and  ever  has  been."^  Such  a  statute,  therefore,  is 
always  in  a  certain  sense  retrospective;  because  it  assumes  to 
determine  what  the  law  was  before  it  was  passed;  and  as  a 
declaratory  statute  is  important  only  in  those  cases  where  doubts 
have  already  arisen,  the  statute,  when  passed,  may  be  found  to 
declare  the  law  to  be  different  from  what  it  has  already  been 
adjudged  to  be  by  the  courts.  Thus  Mr.  Fox's  Libel  Act  declared 
that,  by  the  law  of  England,  juries  were  judges  of  the  law  in 
prosecutions  for  libel;  it  did  not  purport  to  introduce  a  new 
rule,  but  to  declare  a  rule  already  and  always  in  force.  Yet 
previous  to  the  passage  of  this  act  the  courts  had  repeatedly  held 
that  the  jury  in  these  cases  were  only  to  pass  upon  the  fact  of 
publication  and  the  truth  of  the  innuendoes;  and  whether  the 
publication  was  libellous  or  not  was  a  question  of  law  which 
addressed  itself  exclusively  to  the  court.  It  would  appear, 
therefore,  that  the  legislature  declared  the  law  to  be  what  the 
courts  had  declared  it  was  not.  So  in  the  State  of  New  York, 
after  the  courts  had  held  that  insurance  companies  were  taxable 
to  a  certain  extent  under  an  existing  statute,  the  legislature 
passed  another  act,  declaring  that  such  companies  were  only 
taxable  at  a  certain  other  rate;  and  it  was  thereby  declared  that 
such  was  the  intention  and  true  construction  of  the  original 
statute.'  In  these  cases  it  will  be  perceived  that  the  courts,  in 
the  due  exercise  of  their  authority  as  interpreters  of  the  laws, 
have  declared  what  the  rule  established  by  the  common  law  or 
by  statute  is,  and  that  the  legislature  has  then  interposed,  put 
its  own  construction  upon  the  existing  law,  and  in  effect  declared 
the  judicial  interpretation  to  be  unfounded  and  unwarrantable. 
The  courts  in  these  cases  have  clearly  kept  within  the  proper 
limits  of  their  jurisdiction,  and  if  they  have  erred,  the  error  has 
been  one  of  judgment  only,  and  has  not  extended  to  usurpation 
of  power.  Was  the  legislature  also  within  the  limits  of  its 
authority  when  it  passed  the  declaratory  statute? 

The  decision  of  this  question  must  depend  perhaps  upon  the 
purpose  which  was  in  the  mind  of  the  legislature  in  passing  the 
declaratory  statute;  whether  the  design  was  to  give  to  the  rule 
now  declared  a  retrospective  operation,  or,  on  the  other  hand, 
merelv  to  establish  a  construction  of  the  doubtful  law  for  the 
determination  of  cases  that  may  arise  in  the  future.  It  is  always 
competent  to  change  an  existing  law  by  a  declaratory  statute ; 
and  where  the  statute  is  only  to  operate  upon  future  cases,  it  is 

1  Rout.  Law  Diet.  "  Statute ; "  Austin  '  People  v.  SuperTisors  of  New  York, 
OD  Jurisprudence,  Lect.  87.  16  N.  T.  424. 
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no  objection  to  its  Talidity  that  it  assumes  the  law  to  have  been 
in  the  past  what  it  is  now  declared  that  it  shall  be  in  the  future.^ 
But  the  legislative  action  cannot  be  made  to  retroact  upon  past 
controversies,  and  to  reverse  decisions  which  the  courts,  in  the 
exercise  of  their  undoubted  authority,  have  made;  for  this  would 
not  only  be  the  exercise  of  judicial  power,  but  it  would  be  its 
exercise  in  the  most  objectionable  and  offensive  form,  since 
the  legislature  would  in  effect  sit  as  a  court  of  review  to  which 
parties  might  appeal  when  dissatisfied  with  the  rulings  of  the 
courts/^ 

^  Union  Iron  Co.  r.  Pierce,  4  Biss.  327.  dependent  upon  him,  could  not  be  re- 
^  In  several  different  cases  the  courts  garded  tlie  head  of  a  family,  though 
of  Pennsylvania  had  decided  that  a  keeping  house  with  senrants.  After- 
testator's  mark  to  his  name,  at  the  foot  wards,  tlie  legislature  passed  an  act,  de- 
ofa  testamentary  paper,  but  without  proof  daring  that  any  single  person  living 
that  tlie  name  was  written  by  his  express  habitually  as  housekeeper  to  himself 
direction,  was  not  the  signature  required  should  be  regarded  as  the  head  of  a  fam- 
by  the  statute,  and  the  legislature,  to  use  ily.  Held  void  as  an  exercise  of  judicial 
the  language  of  Chief  Justice  Gibson,  power.  Calhoun  v.  McLendon,  42  Ga. 
"declared,  in  order  to  overrule  it,  that  406.  The  fact  that  the  courts  had  pre- 
every  last  will  and  testament  heretofore  yiously  given  a  construction  to  tlie  law 
made,  or  hereafter  to  be  made,  except  may  show  more  clearly  a  purpose  in  the 
such  as  may  have  been  fully  abjudicated  legislature  to  exercise  judicial  authority, 
prior  to  the  passage  of  this  act,  to  which  but  it  would  not  be  essential  to  that  end. 
the  testator's  name  is  subscribed  by  his  As  is  well  said  in  Haley  v.  Philadelphia, 
direction,  or  to  which  the  testator  has  68  Pa.  St.  46,  47:  *'It  would  be  mon- 
made  his  mark  or  cross,  shall  be  deemed  strous  to  maintain  that  where  the  words 
and  taken  to  be  valid.  How  this  man-  and  intention  of  an  act  were  so  plain  that 
date  to  the  courts  to  establish  a  particular  no  court  had  ever  been  appealed  to  for 
interpretation  of  a  particular  statute  can  the  purpose  of  declaring  their  meaning, 
be  taken  for  any  tiling  else  than  an  exer-  it  was  therefore  in  the  power  of  the  legis- 
cise  of  judicial  power  in  settling  a  ques-  lature,  by  a  retrospective  law,  to  put  a 
tion  of  interpretation,  I  know  not.  The  construction  upon  them  contrary  to  the 
judiciary  had  certainly  recognized  a  legis-  obvious  letter  and  spirit.  Reiser  v.  Wil- 
lative  interpretation  of  a  statute  before  liam  Tell  Fund  Association,  39  Pa.  St. 
it  had  itself  acted,  and  consequently  be-  187,  is  an  authority  in  point  against  such 
fore  a  purchaser  could  be  misled  by  its  a  doctrine.  An  expository  act  of  as- 
judgment;  but  he  might  have  paid  for  a  sembly  is  destitute  of  retroactive  force, 
title  on  the  unmistakable  meaning  of  because  it  is  an  act  of  judicial  power,  and 
plain  words ;  and  for  the  legislature  sub-  is  in  contravention  of  the  ninth  section 
sequently  to  distort  or  pervert  it,  and  to  of  the  ninth  article  of  the  Constitution, 
enact  that  white  meant  black,  or  that  which  declares  that  no  man  can  be  de- 
Mack  meant  white,  would  in  the  same  de-  prived  of  his  property  unless  'by  the 
gree  be  an  exercise  of  arbitrary  and  un-  judgment  of  his  peers  or  the  law  of  the 
constitutional  power."  Greenough  r.  land."*  See  8  Am.  Rep.  166,  166.  And 
Greenough,  11  Pa.  St.  489,  494.  The  on  the  force  and  effect  of  declaratory 
act  in  this  case  was  held  void  so  far  as  its  laws  in  general,  see  Salters  v.  Tobias,  8 
operation  was  retrospective,  but  yalid  as  Paige,  338 ;  Postmaster-General  v.  Early, 
to  future  cases.  And  see  James  v.  Row-  12  Wheat.  136 ;  Union  Iron  Co.  r.  Pierce, 
land,  42  Md.  462;  Reiser  v.  Tell  Associa-  4  Biss.  827;  Planters'  Bank  v.  Black,  19 
tion,  39  Pa.  St  137.  The  constitution  Miss.  48;  Gough  v.  Pratt,  9  Md.  626; 
of  Georgia  entitled  the  head  of  a  family  to  McNichol  r.  U.  S.,  &c.  Agency.  74  Mo. 
enter  a  homestead,  and  the  courts  decided  467 ;  Titus ville  Iron  Works  v.  Keystone 
that  a  single  person,  having  no  others  Oil  Co.,  122  Pa.  St  627, 16  AtL  917 ;  Steb- 
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Ar  the  legislature  cannot  set  aside  the  construction  of  the  law 
already  applied  by  the  courts  to  actual  cases,  neither  can  it 
compel  the  courts  for  the  future  to  adopt  a  particular  construc- 
tion of  a  law  which  the  legislature  permits  to  remain  in  force. 
'^To  declare  what  the  law  m,  or  Aa«  been  is.  a  judicial  power; 
to  declare  what  the  law  shall  be^  is  legislative.  One  of  the 
fundamental  principles  of  all  our  governments  is,  that  the  legis- 
lative power  shall  be  separate  from  the  judicial."  ^  If  the  legis- 
lature would  prescribe  a  different  rule  for  the  future  from  that 
which  the  courts  enforce,  it  must  be  done  by  statute,  and  cannot 
be  done  by  a  mandate  to  the  courts,  which  leaves  the  law 
unchanged,  but  seeks  to  compel  the  courts  to  construe  and 
apply  it,  not  according  to  the  judicial,  but  according  to  the 
legislative  judgment.^  But  in  any  case  the  substance  of  the 
legislative  action  should  be  regarded  rather  than  the  form;  and 
if  it  appears  to  be  the  intention  to  establish  by  declaratory  stat- 
ute a  rule  of  conduct  for  the  future,  the  courts  should  accept 
and  act  upon  it,  without  too  nicely  inquiring  whether  the  mode 
by  which  the  new  rule  is  established  is  or  is  not  the  best,  most 
decorous,  and  suitable  that  could  have  been  adopted. 

If  the  legislature  cannot  thus  indirectly  control  the  action 
of  the  courts,  by  requiring  of  them  a  construction  of  the 
law  according  to  its  own  views,  it  is  very  plain  it  cannot 
do  so  directly,  by  setting  aside  their  judgments,  compelling 
them  to  grant  new  trials,^  ordering  the  discharge  of  offend- 

bins  V.  Com'n  Pueblo  Co.,  2  McCrarj,  tion  of  mere  errors  in  taxation  by  legis- 

10(5.     The    words    "  former  jeopardy "  lation  of  a  retrospective  character.    See 

had  a  settled  meaning  when  the  Constitn-  pott^  p.  680. 

tion  was  adopted  which  by  a  declaratory  *  Gorernor  v.  Porter,  6  Humph.  166 ; 

statute  the   legislature   cannot  change.  People  v.  Supervisors,  &c.,  16  N.  T.  424 ; 

Powell  V.  Stote,  17  Tex.  App.  845.  Beiser  v.  Tell  Association,  89  Pa.  St. 

1  Dash  17.  Van  Kleek,  7  Johns.  477, 408,  187 ;  O'Conner  v.  Warner,  4  W.  ft  S.  228 ; 

per  Thompson,  J. ;  Ogden  v.  Blackledge,  Lambertson  v.  Hogan,  2  Pa.  St.  22.    An 

2  Cranch,  272;  Lambertson  v.  Hogan,  2  act  directing  that  a  certain  deposition 

Pa.  St.  22;  Seibert  v.  Linton,  6  W.  Va.  which  had  previously  been  taken  should 

67 ;  Arnold  v,  Kelley,  6  W.  Va.  446 ;  Mc-  be  read  in  evidence  on  the  trial  of  a  cer* 

Daniel  v.  Correll,  19  III.  226.    The  legis-  tain  cause,  notwithstanding  informalities, 

lature  cannot  dictate  what  instructions  is  voi4.    Dupy  v.  Wickwire,  1  D.  Chip, 

shall  be  given  by  the  court  to  a  jury,  ex-  237,  6  Am.  Dec.  729. 

cept  by  general  law.    Sute  v.  Hopper,  *  Lewis  v.  Webb,  8  Me.  826 ;  Durham 

71  Mo.  426.    A  legislative  act  directing  v.  Lewiston,  4  Me.  140;  Atkinson  v.  Dun- 

the  levy  and  collection  of  a  tax  which  has  lap,  60  Me.  Ill ;  Bates  v.  Kimball,  2  Chip. 

already,  been    declared   illegal    by    the  77 ;  Suniford  v.  Barry,  1  Aik.  814 ;  Mer- 

jndiciary,  is  void,  as  an  attempted  rever-  rill  v.  Sherburne,  1  N.  H.  109;  Opinion  of 

sal  of  judicial  action.  Mayor,  &c.  v.  Horn,  Judges  in  Matter  of  Dorr,  8  R.  I.  299 ; 

26  Md.   101;  Butler  v.  Supervisors   of  Taylor  v.  Place,  4  R.  L  824 ;  De  Chastel- 

Saginaw,  26  Mich.   22.    See  Forster  o.  lux  v.  Fairchild,  16  Pa.  St.  18;  Toung 

Forster.  129  Mass.  669.    This  doctrine,  v.  State  Bank,  4  Ind.  801 ;  Beebe  v.  State, 

however,  would  not  prevent  the  correc*  6  Ind.  601 ;  Lanier  v.  Gallatas,  18  La.  Ann. 
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ers,^  or  directing  what  particular  steps  shall  be  taken  in  the 

progress  of  a  judicial  inquiry.^  And  as  a  court  must  act  as  an 

176;  Mayor,  ftc.  v.  Horn,  26  Md.  194;  And  it  has  been  held  that  a  statute  allow- 
Weaver  i;.  Lapsley.  43  Ala.  224;  San-  ing  an  appeal  in  a  particular  case  was 
ders  V,  Cabaniss,  43  Ala.  178;  Moser  v.  valid.  Prout  o.  Berry,  2  Gill,  147;  State 
Wiiite,  29  Mich.  60;  Sydnor  o.  Palmer,  v.  Northern  Central  R.  R.  Co.,  18  Md.  198. 
32  Wis.  406 ;  People  v.  Frisbie,  26  Cal.  A  retroactive  statute,  giving  the  right  of 
186 ;  Lawson  v.  Jeffries,  47  Miss.  686,  appeal  in  cases  in  which  it  had  previously 
12  Am.  Rep.  342;  Ratclifle  v.  Anderson,  been  lost  by  lapse  of  time,  was  sustained 
81  Gratt.  106, 81  Am.  Rep.  716.  And  see  in  Page  v.  Mathews's  Adm'r,  40  Ala.  647. 
pogtf  pp.  667-661,  and  notes.  It  is  not  But  in  Carleton  v.  Goodwin's  Ex'r,  41  Ala. 
competent  by  legislation  to  authorize  the  168,  an  act  the  effect  of  wiiich  would  have 
court  of  final  resort  to  reopen  and  re-  been  to  revive  discontinued  appeals,  was 
liear  cases  previously  decided.  Dorsey  held  void  as  an  exercise  of  judicial  au- 
V.  Dorsey,  87  Md.  64,  1 1  Am.  Rep.  628.  thority.  See  cases  cited  in  next  note. 
The  legislature  may  control  remedies,  ^  Opinions  of  Judges  on  the  Dorr  Case, 
&c.,  but,  when  the  matter  has  piroceeded  8  R.  I.  299;  State  u.  Hopper.  71  Mo.  426. 
to  judgment,  it  has  passed  beyond  legis-  In  the  case  of  Picquet,  Appellant,  6  Pick, 
lative  control.  Oliver  v.  McClure,  28  64,  the  judge  of  probate  had  ordered  let- 
Ark.  666 ;  Griffin's  Executor  v.  Cunning-  ters  of  administration  to  issue  to  an  sppli- 
liam,  20  Gratt.  81 ;  Teel  t;.  Yancey,  23  cant  therefor,  on  his  giving  bond  in  the 
Gratt.  600 ;  Hooker  v.  Hooker,  18  Miss,  penal  sum  of  $50,000,  witli  sureties  within 
699.  After  an  appeal  bond  was  signed  the  Commonwealth,  for  the  faithful  per^ 
by  the  attorney,  the  court  held  bonds  formance  of  his  duties.  He  was  unable 
so  signed  bad.  A  statute  validating  all  to  give  the  bond,  and  applied  to  the  legis- 
prior  bonds  so  signed  is  void.  Andrews  lature  for  relief.  Thereupon  a  resolve  was 
v.  Beane,  16  R.  I.  461,  8  Atl.  640.  passed  "empowering"  the  Judge  of  pro- 
1  In  State  o.  Fleming,  7  Humph.  162,  bate  to  grant  the  letters  of  administration, 
a  legislative  resolve  that  "no  fine,  forfeit-  provided  the  petitioner  should  give  bond 
ure,  or  imprisonment  should  be  imposed  with  his  brother,  a  resident  of  Paris, 
or  recovered  under  the  act  of  1887  [then  France,  as  surety,  and  "  that  such  bond 
in  force],  and  that  all  causes  pending  in  should  be  in  lieu  of  any  and  all  l>ond  or 
any  of  the  courts  for  such  offence  should  bonds  by  any  law  or  statute  in  this  Com* 
be  dismissed,"  was  held  void  as  an  in-  monwealth  now  in  force  required,"  ftc. 
vasion  of  judicial  authority.  The  legis-  The  judge  of  probate  refused  to  grant  the 
lature  cannot  declare  a  fbrfeiture  of  a  right  letters  on  the  terms  specified  in  this  re- 
to  act  as  curators  of  a  college.  State  v.  solve,  and  the  Supreme  Court,  while  hold- 
Adams,  44  Mo.  670.  Nor  can  it  authorize  ing  that  it  was  not  compulsory  upon  him, 
the  governor  or  any  other  State  officer  also  declared  their  opinion  that,  if  it  were 
to  pass  upon  the  validity  of  State  grants  so,  it  would  be  inoperative  and  void.  In 
and  correct  errors  therein ;  this  being  ju-  Bradford  v.  Brooks,  2  Aik.  284,  it  was  de- 
dicial.  Hilliard  o.  Connelly,  7  Ga.  172.  cided  that  the  legislature  hsd  no  power 
Nor,  where  a  corporate  charter  provides  to  revive  a  commission  for  proving  claims 
that  it  shall  not  be  repealed  "unless  it  shall  against  an  estate  after  it  had  once  expired, 
be  made  to  appear  to  the  legislature  that  See  also  Bagg's  Appeal,  43  Pa.  St  612 ; 
there  has  been  a  violation  by  the  com-  Trustees  v.  Bsiley,  10  Fla.  288.  In  Hill 
pany  of  some  of  its  provisions,"  can  there  v.  Sunderland,  8  Vt  607,  and  Burch  v. 
be  a  repeal  before  a  judicial  inquiry  into  Newberry,  10  N.  T.  874,  it  was  held  that 
the  violation.  Flint,  &c.  Plank  Road  Co.  the  legislature  had  no  power  to  grant  to 
17.  Woodhull,  26  Mich.  99.  A  legislative  parties  a  right  to  appeal  after  it  was  gone 
act  cannot  turn  divorces  ni'st  into  absolute  under  the  general  law.  In  Burt  v.  Wil- 
divorces,  of  its  own  force.  Sparhawk  v.  liams.  24  Ark.  91,  it  was  held  that  the 
Sparhawk,  116  Mass.  316.  But  to  take  grantingof  continuances  of  pending  cases 
away  by  statute  a  statutory  right  of  ap-  was  the  exercise  of  judicial  nnthority,  and 
peal  is  not  an  exercise  of  judicial  author-  a  legislative  act  atisuming  to  do  this  was 
ity.     Ex  parte  McCardle,  7  Wall.  606l  void.    And  where,  by  the  general  law, 
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organized  body  of  judges,  and,  where  differences  of  opinion 
arise,  they  can  only  decide  by  majorities,  it  has  been  held  that 
it  would  not  be  in  the  power  of  the  legislature  to  provide  that, 
in  certain  contingencies,  the  opinion  of  the  minority  of  a  court, 
vested  with  power  by  the  Constitution,  should  prevail,  so  that 
the  decision  of  the  court  in  such  cases  should  be  rendered  against 
the  judgment  of  its  members.^ 

Nor  is  it  in  the  power  of  the  legislature  to  bind  individuals  by 
a  recital  of  facts  in  a  statute,  to  be  used  as  evidence  against  the 
parties  interested.  A  recital  of  facts  in  the  preamble  of  a 
statute  may  perhaps  be  evidence,  where  it  relates  to  matters  of 
a  public  nature,  as  that  riots  or  disorders  exist  in  a  certain  part 
of  the  country;'  but  where  the  facts  concern  the  rights  of  indi- 
viduals, the  legislature  cannot  adjudicate  upon  them.  As  pri-  * 
vate  statutes  are  generally  obtained  on  the  application  of  some 
party  interested,  and  are  put  in  form  to  suit  his  wishes,  perhaps 
their  exclusion  from  being  made  evidence  against  any  other 
party  would  result  from  other  general  principles ;  but  it  is  clear 
that  the  recital  could  have  no  force,  except  as  a  judicial  finding 
of  facts;  and  that  such  finding  is  not  within  the  legislative 
province.* 

We  come  now  to  a  class  of  cases  in  regard  to  which  there  has 
been  serious  contrariety  of  opinion;  springing  from  the  fact, 
perhaps,  that  the  purpose  sought  to  be  accomplished  by  the 
statutes  is  generally  effected  by  judicial  proceedings,  so  that  if 
the  statutes  are  not  a  direct  invasion  of  judicial  authority,  they 

the  courts  have  no  ftuthority  to  gnmt  a  restriction  ti  this  character,  the  ruling  of 
divorce  for  a  given  cause,  the  legislature  this  case  is  that  the  legislature  cannot 
cannot  confer  the  authoritj  in  a  particu-  impose  it.  The  court  was  nearly  equally 
lar  case.  SImmonds  v.  Simmonds,  103  divided,  standing  seven  to  six.  But  the 
Mass.  672, 4  Am.  Rep.  676.  And  see  postt  decision  of  a  majority  of  a  court  is  bind- 
pp.  163,  note,  669,  and  note.  ing  as  though  unanimous.  Feige  v.  Mich. 
1  In  Clapp  V.  Ely,  27  N.  J.  622,  it  was  Cent.  It  R.  Co.,  62  Mich.  1,  28  N.  W. 
held  that  a  statute  which  provided  that  686.  A  statute  authorizing  an  unofficial 
no  judgment  of  the  Supreme  Court  should  person  to  sit  in  the  place  of  a  judge  who 
be  reversed  by  the  Court  of  Errors  and  is  disqualified  was  held  void  in  Van 
Appeals,  unless  a  majority  of  those  mem-  Slyke  v.  Insurance  Co.,  89  Wis.  890,  20 
bers  of  the  court  who  were  competent  to  Am.  Rep.  60.  That  judicial  power  can- 
sit  on  the  hearing  and  decision  should  not  be  delegated,  see  Cohen  v.  Hoff,  3 
concur  in  the  reversal,  was  unconstitu-  Brev.  600.  Therefore  a  commission  of 
tional.  Its  effect  would  be,  if  the  court  appeals  created  by  statute  cannot  decide 
were  not  full,  to  make  the  opinion  of  the  causes  in  place  of  the  constitutional 
minority  in  favor  of  affirmance  control  Supreme  Court.  State  v.  Noble,  1 18  Ind. 
that  of  the  majority  in  favor  of  reversal,  860,  21  N.  E.  244. 
unless  the  latter  were  a  migority  of  the  >  Rex  v.  Sutton,  4  M.  ft  S.  632. 
whole  court  Such  a  provision  in  the  '  Elmendorf  v.  Carniichael,  3  Litt 
constitution  might  be  proper  and  unex-  476,  14  Am.  Dec.  86 ;  Parmelee  t*. 
ceptifinable;  but  If  the  constitution  has  Thompson,  7  Hill,  77;  Lothrop  v.  Stead- 
created  a  court  of  appeals,  without  any  man,  42  Conn.  683,  6^. 
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at  least  cover  ground  which  the  courts  usually  occupy  under 
general  laws  conferring  the  jurisdiction  upon  them.     We  refer  to 

Statutes  empowering  Gf-uardiana  and  other  Truatees  to 

sell  Lands. 

Whenever  it  becomes  necessary  or  proper  to  sell  the  estate  of 
a  decedent  for  the  payment  of  debts,  or  of  a  lunatic  or  other 
incompetent  person  for  the  same  purpose,  or  for  future  support, 
or  of  a  minor  to  provide  the  means  for  his  education  and  nur- 
ture, or  for  the  most  profitable  investment  of  the  proceeds,  or  of 
tenants  in  common  to  effectuate  a  partition  between  them,  it 
will  probably  be  found  in  every  State  that  some  court  is  vested 
with  jurisdiction  to  make  the  necessary  order,  if  the  facts  after 
a  hearing  of  the  parties  in  interest  seem  to  render  it  important. 
The  case  is  eminently  one  for  judicial  investigation.  There  are 
facts  to  be  inquired  into,  in  regard  to  which  it  is  always  possible 
that  disputes  may  arise;  the  party  in  interest  is  often  incom- 
petent to  act  on  his  own  behalf,  and  his  interest  is  carefully  to 
be  inquired  into  and  guarded;  and  as  the  proceeding  will  usually 
be  ex  parte^  there  is  more  than  the  ordinary  opportunity  for 
fraud  upon  the  party  interested,  as  well  as  upon  the  authority 
which  grants  permission.  It  is  highly  and  peculiarly  proper, 
therefore,  that  by  general  laws  judicial  inquiry  should  be  pro- 
vided for  these  cases,  and  that  such  laws  should  require  notice 
to  all  proper  parties,  and  afford  an  opportunity  for  the  presenta- 
tion of  any  facts  which  might  bear  upon  the  propriety  of  granting 
the  applications. 

But  it  will  sometimes  be  found  that  the  general  laws  provided 
for  these  cases  are  not  applicable  to  some  which  arise;  or,  if 
applicable,  that  they  do  not  accomplish  fully  all  that  in  some 
cases  seems  desirable ;  and  in  these  cases,  and  perhaps  also  in 
some  others  without  similar  excuse,  it  has  not  been  unusual  for 
legislative  authority  to  intervene,  and  by  special  statute  to  grant 
the  permission  which,  under  the  general  law,  would  be  granted 
by  the  courts.  The  power  to  pass  such  statutes  has  often  been 
disputed,  and  it  may  be  well  to  see  upon  what  basis  of  authority, 
as  well  as  of  reason,  it  rests. 

If  in  fact  the  inquiry  which  precedes  the  grant  of  authority  is 
in  its  nature  judicial,  it  would  seem  clear  that  such  statutes 
must  be  ineffectual  and  void.  But  if  judicial  inquiry  is  not 
essential,  and  the  legislature  may  confer  the  power  of  sale  in 
such  a  case  upon  an  ex  parte  presentation  of  evidence,  or  upon 
the  representations  of  the  parties  without  any  proof  whatever, 
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then  TTe  must  consider  the  general  laws  to  be  passed,  not  because 
the  cases  fall  necessarily  within  the  province  of  judicial  action, 
but  because  the  courts  can  more  conveniently  consider,  and  more 
properly,  safely,  and  inexpensively  pass  upon  such  cases,  than 
the  legislative  body  to  which  the  power  primarily  belongs.^ 

The  rule  upon  this  subject  which  appears  to  be  deducible  from 
the  authorities,  is  this:  If  the  party  standing  in  position  of 
trustee  applies  for  permission  to  convert  by  a  sale  the  real  prop- 
erty into  personal,  in  order  to  effectuate  the  purposes  of  the 
trust,  and  to  accomplish  objects  in  the  interest  of  the  cestui  que 
trust  not  otherwise  attainable,  there  is  nothing  in  the  granting 
of  permission  which  is  in  its  nature  judicial.  To  grant  permis- 
sion is  merely  to  enlarge  the  sphere  of  the  fiduciary  authority, 
the  better  to  accomplish  the  purpose  for  which  the  trusteeship 
exists;  and  while  it  would  be  entirely  proper  to  make  the  ques- 
tions which  might  arise  assume  a  judicial  form,  by  referring 
them  to  some  proper  court  for  consideration  and  decision,  there 
is  no  usurpation  of  power  if  the  legislature  shall,  by  direct 
action,  grant  the  permission. 

In  the  case  of  Rice  v.  Parkman,^  certain  minors  having  become 
entitled  to  real  estate  by  descent  from  their  mother,  the  legisla- 
ture passed  a  special  statute  empowering  their  father  as  guardian 
for  them,  and,  after  giving  bond  to  the  judge  of  probate,  to  sell 
and  convey  the  lands,  and  put  the  proceeds  at  interest  on  good 
security  for  the  benefit  of  the  minor  owners.  A  sale  was  made 
accordingly;  but  the  children,  after  coming  of  age,  brought  suit 
against  the  party  claiming  under  the  sale,  insisting  that  the 
special  statute  was  void.  There  was  in  force  at  the  time  this 
special  statute  was  passed,  a  general  statute,  under  which  license 
might  have  been  granted  by  the  courts ;  but  it  was  held  that  this 
general  law  did  not  deprive  the  legislature  of  that  full  and  com- 
plete control  over  such  cases  which  it  would  have  possessed  had 
no  such  statute  existed.  "If,"  say  the  court,  "the  power  by 
which  the  resolve  authorizing  the  sale  in  this  case  was  passed 
were  of  a  judicial  nature,  it  would  be  very  clear  that  it  could 


1  There  are  conBtUutional  provisions 
In  Kentucky,  Virginia,  Missouri,  Oregon, 
Nerada,  Indiana,  Maryland,  New  Jersey, 
Arkansas,  Florida,  Illinois,  Wisconsin, 
Texas,  West  Virginia,  Michigan,  and  Col- 
orado, forbidding  special  laws  licensing 
the  SMle  of  the  lands  of  minors  and  other 
persons  under  legal  disability.  Perhaps 
the  general  provision  in  some  other  con- 
stitutions, forbidding  special  laws  in  esses 
wliere  a  general  law  conld  be  made  ap- 


plicable, might  also  be  held  to  exclude 
such  special  authorization. 

*  16  Mass.  826.  See  the  criticism  of 
this  case  in  Jones  v.  Perry,  10  Yerg.  69, 
80  Am.  Dec.  430.  That  case  is  out  of 
harmony  with  the  current  of  authority 
on  the  subject  here  considered.  In  Cali- 
fornia it  has  been  held  that  where  a  minor 
has  a  guardian,  it  is  not  competent  for  the 
legislature  to  empower  another  to  pe'l  In's 
lands.  Lincoln  v.  Alexander,  62  CaL  482, 
28  Am.  Rep.  680. 
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not  have  been  exercised  by  the  legislature  without  violating  an 
express  provision  of  the  constitution.  But  it  does  not  seem  to 
us  to  be  of  this  description  of  power;  for  it  was  not  a  case  of 
controversy  between  party  and  party,  nor  is  there  any  decree  or 
judgment  affecting  the  title  to  property.  Th6  only  object  of  the 
authority  granted  by  the  legislature  was  to  transmute  real  into 
personal  estate,  for  purposes  beneficial  to  all  who  were  interested 
therein.  This  is  a  power  frequently  exercised  by  the  legislature 
of  this  State,  since  the  adoption  of  the  constitution,  and  by  the 
legislatures  of  the  province  and  of  the  colony,  while  under  the 
sovereignty  of  Great  Britain,  analogous  to  the  power  exercised 
by  the  British  Parliament  on  similar  subjects  time  out  of  mind. 
Indeed  it  seems  absolutely  necessary  for  the  interest  of  those 
who,  by  the  general  rules  of  law,  are  incapacitated  from  dispos- 
ing of  their  property,  that  a  power  should  exist  somewhere  of 
converting  lands  into  money.  For  otherwise  many  minors 
might  suffer,  although  having  property ;  it  not  being  in  a  con- 
dition to  yield  an  income.  This  power  must  rest  in  the  legisla-, 
ture  in  this  Commonwealth ;  that  body  being  alone  competent  to 
act  as  the  general  guardian  and  protector  of  those  who  are  dis- 
abled to  act  for  themselves. 

^^  It  was  undoubtedly  wise  to  delegate  this  authority  to  other 
bodies,  whose  sessions  are  regular  and  constant,  and  whose 
structure  may  enable  them  more  easily  to  understand  the  merits 
of  the  particular  application  brought  before  them.  But  it  does 
not  follow  that,  because  the  power  has  been  delegated  by  the 
legislature  to  courts  of  law,  it  is  judicial  in  its  character.  For 
aught  we  see,  the  same  authority  might  have  been  given  to  the 
selectmen  of  each  town,  or  to  the  clerks  or  registers  of  the 
counties,  it  being  a  mere  ministerial  act,  certainly  requiring 
discretion,  and  sometimes  knowledge  of  law,  for  its  due  exercise, 
but  still  partaking  in  no  degree  of  the  characteristics  of  judicial 
power.  It  is  doubtless  included  in  the  general  authority  granted 
by  the  people  to  the  legislature  by  the  constitution.  For  full 
power  and  authority  is  given  from  time  to  time  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and  reasonable  orders, 
laws,  statutes,  and  ordinances,  directions,  and  instructions  (so 
as  the  same  be  not  repugnant  or  contrary  to  the  constitution),  as 
they  shall  judge  to  be  for  the  good  and  welfare  of  the  Common- 
wealth, and  of  the  subjects  thereof.  No  one  imagines  that, 
under  this  general  authority,  the  legislature  could  deprive  a 
citizen  of  his  estate,  or  impair  any  valuable  contract  in  which 
he  might  be  interested.  But  there  seems  to  be  no  reason  to 
doubt  that,  upon  his  application,  or  the  application  of  those 
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who  properly  represent  him,  if  disabled  from  acting  himself, 
a  beneficial  change  of  his  estate,  or  a  sale  of  it  for  purposes 
necessary  and  convenient  for  the  lawful  owner,  is  a  just  and 
proper  subject  for  the  exercise  of  that  authority.  It  is,  in  fact, 
protecting  him  in  his  property,  which  the  legislature  is  bound 
to  do,  and  enabling  him  to  derive  subsistence,  comfort,  and 
education  from  property  which  might  otherwise  be  wholly  use- 
less during  that  period  of  life  when  it  might  be  most  beneficially 
employed. 

^'If  this  be  not  true,  then  the  general  laws  under  which  so 
many  estates  of  minors,  persons  nan  compos  mentis^  and  others, 
have  been  sold  and  converted  into  money,  are  unauthorized  by 
the  constitution,  and  void.  For  the  courts  derive  their  authority 
from  the  legislature,  and,  it  not  being  of  a  judicial  nature,  if 
the  legislature  had  it  not,  they  could  not  communicate  it  to  any 
other  body.  Thus,  if  there  were  no  power  to  relieve  those  from 
actual  distress  who  had  unproductive  property,  and  were  disabled 
from  conveying  it  themselves,  it  would  seem  that  one  of  the 
most  essential  objects  of  government  —  that  of  providing  for 
the  welfare  of  the  citizens  —  would  be  lost  But  the  argument 
which  has  most  weight  on  the  part  of  the  defendants  is,  that  the 
legislature  has  exercised  its  power  over  this  subject  in  the  only 
constitutional  way,  by  establishing  a  general  provision;  and 
that,  having  done  this,  their  authority  has  ceased,  they  having 
no  right  to  interfere  in  particular  cases.  And  if  tlie  question 
were  one  of  expediency  only,  we  should  perhaps  be  convinced  by 
the  argument,  that  it  would  be  better  for  all  such  applications 
to  be  made  to  the  courts  empowered  to  sustain  them.  But  as  a 
question  of  right,  we  think  the  argument  fails.  The  constituent, 
when  he  has  delegated  an  authority  without  an  interest,  may  do 
the  act  himself  which  he  has  authorized  another  to  do;  and 
especially  when  that  constituent  is  the  legislature,  and  is  not 
prohibited  by  the  constitution  from  exercising  the  authority. 
Indeed,  the  whole  authority  might  be  revoked,  and  the  legisla- 
ture resume  the  burden  of  the  business  to  itself,  if  in  its  wisdom 
it  should  determine  that  the  common  welfare  required  it.  It  is 
not  legislation  which  must  be  by  general  acts  and  rules,  but  the 
use  of  a  parental  or  tutorial  power,  for  purposes  of  kindness, 
without  interfering  with  or  prejudice  to  the  rights  of  any  but 
those  who  apply  for  specific  relief.  The  title  of  strangers  is  not 
in  any  degree  affected  by  such  an  interposition."^ 

^  In  Shumway  v.  Bennett,  29  Mich,  it  is  held  that  the  question  of  incorporat- 
451,  the  distinction  between  judicial  and  ing  territory  as  a  village  cannot  be  made 
administrative  power  is  pointed  out,  and    a  judicial  question.    A   like  decision  is 
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A  similar  statute  was  sustained  by  the  Court  for  tLo  Correction 
of  Errors  in  New  York.  "It  is  clearly/'  says  the  Chancellor, 
"within  the  powers  of  the  legislature,  as  parens patrice^  to  pre- 
scribe such  rules  and  regulations  as  it  may  deem  proper  for  the 
superintendence,  disposition,  and  management  of  the  property 
and  effects  of  infants,  lunatics,  and  other  persons  who  are 
incapable  of  managing  their  own  affairs.  But  even  that  power 
cannot  constitutionally  be  so  far  extended  as  to  transfer  the 
beneficial  use  of  the  property  to  another  person,  except  in  those 
cases  where  it  can  legally  be  presumed  the  owner  of  the  prop* 
erty  would  himself  have  given  the  use  of  his  property  to  the 
other,  if  he  had  been  in  a  situation  to  act  for  himself,  as  in  the 
case  of  a  provision  out  of  the  estate  of  an  infant  or  lunatic  for 
the  support  of  an  indigent  parent  or  other  near  relative.^ 

made  in  State  v.  Simons,  82  Minn.  640,  ^  Cocliran  v.  Van  Surla>%20  Wend.805, 
21  N.  W.  750,  and  by  Chancellor  Cooper,  878.  See  ttie  same  case  in  the  Supreme 
in  Ex  parte  Bnrnp,  1  Tenn.  Ch.  R.  83,  Court,  8*tb  nom.  Clarke  v.  Van  Surlay,  16 
though  it  is  said  in  that  case  that  the  V7end.  436.  See  also  Suydam  v.  William- 
organization  of  corporations  wiiich  are  son,  24  How.  427;  Williamson  v.  Suydam, 
created  by  legislative  authority  may  be  6  Wall.  723;  Heirs  of  Holman  v.  Bank  of 
referred  to  the  courts.  See,  on  the  same  Norfolk,  12  Ala.  369 ;  Florentine  v.  Bar- 
suligect,  State  v.  Armstrong,  8  Soeed,  ton,  2  Wall.  210.  In  Hoyt  v.  Sprague,  108 
634;  Galesburg  v.  Hawkinson,  75  HI.  U.  S.  613,  it  was  held  competent,  by 
162.  Compare  Burlington  v.  Leebrick,  special  statute,  to  provide  for  the  invest- 
48  Iowa,  262,  and  Wahoo  v.  Dickinson,  roent  of  the  estate  of  minors  in  a  nianu- 
23  Neb.  426,  36  N.  W.  818,  where  it  facturing  corporation,  and  that,  after  the 
is  held  the  question  of  extending,  after  investment  was  accordingly  made,  no  ac- 
hearing,  the  limits  of  a  municipality  may  count  could  be  demanded  on  their  behalf, 
be  decided  by  a  court.  That  the  courts  except  ofthestock  and  its  dividends.  But 
cannot  be -clothed  with  legislative  author-  the  legislature  cannot  empower  the  guar- 
ity,  see  State  o.  Toung,  29  Minn.  474,  dian  of  infknts  to  mortgage  their  lands  to 
0  N.  W.  737.  Compare  Ex  parte  Mato,  pay  demands  which  are  not  obligations 
19  Tex.  App.  112.  For  tlie  distinction  against  them  or  their  estate.  Burke  v, 
between  political  and  judicial  power,  see  Mechanics'  Savings  Bank,  12  R.  I.  613. 
further,  Dickey  v.  Reed,  78  111.  261 ;  In  Brevoort  r.  Grace,  58  N.  Y.  246,  the 
Commonwealth  v.  Jones,  10  Bush,  726.  power  of  the  legislature  to  authorize  the 
And  see  post,  pp.  149,  160,  and  notes.  In  sale  of  lands  of  infants  by  special  statute 
Hegarty's  Appeal,  75  Pa.  St.  603,  the  was  held  to  extend  to  the  future  contin- 
power  of  a  legislature  to  authorize  a  tr us-  gent  interests  of  those  not  in  being,  but 
tee  to  sell  the  lands  of  parties  who  were  not  to  the  interesU  of  non-consenting 
sui  juri»f  and  might  act  on  their  own  be-  adults,  competent  to  act  on  their  own  be- 
half, was  denied,  and  the  case  was  dis-  half.  In  Opinions  of  the  Judges,  4  N  H. 
tinguished  from  Norris  v.  Clymer,  2  Pa.  666,  672,  the  validity  of  such  a  sftecial 
St.  277,  and  others  which  had  followed  it.  statute,  under  the  constitution  of  New 
The  foreclosure  of  a  mortgage  on  private  Hampshire,  was  denied.  Tlie  Judges  say : 
property  cannot  be  accomplished  by  legis-  "  The  objection  to  the  exercise  of  such  a 
lative  enactment.  Ashuelot  R.  R.  Co.  v,  power  by  the  legislature  is,  that  it  is  in  ita 
Elliott,  68  N.  H.  451.  nature  both  legislative  and  judicial.  It 
Power  to  try  city  officers  by  impeach-  is  the  province  of  the  legislature  to  pre- 
roent  may  rest  in  a  city  council,  the  jbdg-  scribe  the  rule  of  law,  but  to  apply  it  to 
ment  extending  only  to  removal  and  di»*  particular  cases  is  the  business  of  the 
qualification  to  hold  any  corporate  office,  courts  of  law.  And  the  thirty-eighth  ar- 
Srate  r.  Judges,  86  La.  Ann.  1076.  tide  in  the  Bill  of  Rights  declares  tiiat 
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The  same  ruling  has  often  been  made  in  analogous  cases.  In 
Ohio,  a  special  act  of  the  legislature  authorizing  commissioners 
to  make  sale  of  lands  held  in  fee  tail,  by  devisees  under  a  will, 
in  order  to  cut  off  the  entailment  and  effect  a  partition  between 
them, — the  statute  being  applied  for  by  the  mother  of  the 
devisees  and  the  executor  of  the  will,  and  on  behalf  of  the 
devisees,  —  was  held  not  obnoxious  to  constitutional  objection, 
and  to  be  sustainable  on  immemorial  legislative  usage,  and  on 
the  same  ground  which  would  support  general  laws  for  the  same 
purpose.^    In  a  case  in  the  Supreme  Court  of  the  United  States, 

'  in  the  goTemment  of  Uiis  State  the  three  ner  as  to  bind  himself.  And  no  guardian 
essential  powers  titereof,  to  wit,  the  legis-  is  permitted  by  the  same  law  to  deter- 
lative,  executive,  and  judicial,  ought  to  mine  when  the  estate  of  his  ward  ought 
be  kept  as  separate  from,  and  independ-  and  when  it  ought  not  to  be  sold.  In  the 
ent  of,  each  other  as  the  nature  of  a  free  contemplation  of  the  law,  the  one  has 
government  will  admit,  or  as  is  consistent  not  sufficient  discretion  to  Judge  of  the 
with  that  chain  of  connection  that  binds  propriety  and  expediency  of  a  sale  of  hit 
the  whole  fabric  of  the  constitution  in  one  estate,  and  the  other  is  not  to  be  intrusted 
indissoluble  bond  of  union  and  amity.'  with  the  power  of  judging.  Such  being 
The  exercise  of  such  a  power  by  the  legis-  the  general  law  of  the  land,  it  is  presumed 
lature  can  never  be  necessary.  By  the  that  the  legislature  would  be  unwilling  to 
existing  laws,  judges  of  probate  have  very  rest  the  justification  of  an  act  authorizing 
extensive  jurisdiction  to  license  the  sale  of  the  sale  of  a  minor's  estate  upon  any  assent 
the  real  estate  of  minors  by  their  g^ar-  which  the  guardian  or  the  minor  could 
dians.  If  the  jurisdiction  of  the  judges  of  give  in  the  proceeding.  The  question  then 
probate  be  not  sufficiently  extensire  to  is,  at  it  seems  to  us :  Can  a  ward  be  de- 
reach  all  proper  cases,  it  may  be  a  good  prived  of  his  inheritance  without  his  con- 
reason  why  that  jarisdiction  should  be  sent  by  an  act  of  the  legislature  which  is 
extended,  but  can  hardly  be  deemed  a  intended  to  apply  to  no  other  individual? 
sufficient  reason  for  the  particular  inter-  The  fifteenth  article  in  the  Bill  of  Rights 
position  of  the  legislature  in  an  individual  declares  that  no  subject  shall  be  deprived 
case.  If  there  be  a  defect  in  the  laws,  of  his  property  but  by  the  judgment  of  his 
they  should  be  amended.  Under  our  in-  peers  or  the  law  of  the  land.  Can  an  act 
stitutibns  all  men  are  viewed  as  equal,  en-  of  the  legislature,  intended  to  authorize 
titled  to  enjoy  equal  privileges,  and  to  be  one  man  to  sell  the  land  of  another  with.- 
govemed  by  equal  laws.  If  it  be  fit  and  out  his  consent  be  *  the  law  of  the  land ' 
proper  that  license  should  be  given  to  one  within  the  meaning  of  the  constitution  ? 
guardian,  under  particular  circumstances,  Can  it  be  the  law  of  the  land  in  a  free 
to  sell  the  estate  of  his  ward,  it  is  fit  and  country  1  If  the  question  proposed  to  ut 
proper  that  all  other  guardians  should,  can  be  resolved  into  these  questions,  as  it 
under  similar  circumstances,  have  the  appears  to  us  it  may,  we  feel  entirely 
tame  license.  This  is  the  very  genius  confident  that  the  representatives  of  the 
and  spirit  of  our  institutions.  And  we  people  of  this  State  will  agree  with  us  in 
are  of  opinion  that  an  act  of  the  legisla-  the  opinion  we  feel  ourselves  bound  to  ex- 
ture  to  authorise  the  sale  of  the  land  of  a  press  on  the  question  submitted  to  us,  that 
particular  minor  by  his  guardian  cannot  the  legislature  cannot  authorize  a  guar- 
be  easily  reconciled  with  the  spirit  of  the  dian  of  minors,  by  a  special  act  or  resolve, 
article  in  the  Bill  of  Rights  which  we  hare  to  make  a  valid  conreyance  of  the  real 
just  cited.  It  is  true  that  the  grant  of  estate  of  his  wards."  See  also  Jones  r. 
such  a  license  by  the  legislature  to  the  Perry,  10  Terg.  50,  80  Am.  De<*..  430 ; 
guardian  is  intended  as  a  privilege  and  a  Lincoln  t;.  Alexander,  63  Cal.  482,  28  Am. 
benefit  to  the  ward.    But  by  the  law  of  Rep.  639. 

the  land  no  minor  is  capable  of  assenting  ^  Carroll   v.  I^essee    of   Olmsted,  16 

to  a  sale  of  his  real  estate  in  such  a  man-  Ohio,  261. 
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where  an  executrix  who  had  proved  a  will  in  New  Hampshire 
made  sale  of  lands  without  authority  in  Rhode  Island,  for  the 
purpose  of  satisfying  debts  against  the  estate,  a  subsequent  act 
of  the  Rhode  Island  legislature,  confirming  the  sale,  w£^s  held 
not  an  encroachment  upon  the  judicial  power.  The  land,  it  was 
said,  descended  to  the  heirs  subject  to  a  lien  for  the  payment  of 
debts,  and  there  is  nothing  in  the  nature  of  the  act  of  authoriz- 
ing a  sale  to  satisfy  the  lien,  which  requires  that  it  should  be 
performed  by  a  judicial  tribunal,  or  that  it  should  be  performed 
by  a  delegate  rather  than  by  the  legislature  itself.  It  is  reme- 
dial in  its  nature,  to  give  effect  to  existing  rights.^  The  case 
showed  the  actual  existence  of  debts,  and  indeed  a  judicial 
license  for  the  sale  of  lands  to  satisfy  them  had  been  granted 
in  New  Hampshire  before  the  sale  was  made.  The  decision 
was  afterwards  followed  in  a  carefully  considered  case  in  the 
same  court. ^  In  each  of  these  cases  it  is  assumed  that  the 
legislature  does  not  by  the  special  statute  determine  the  exist- 
ence or  amount  of  the  debts,  and  disputes  concerning  them  would 
be  determinable  in  the  usual  modes.  Many  other  decisions  have 
been  made  to  the  same  effect.^ 

This  species  of  legislation  may  perhaps  be  properly  called 
prerogative  remedial  legislation.  It  hears  and  determines  no 
rights ;  it  deprives  no  one  of  his  property.  It  simply  authorizes 
one*8  real  estate  to  be  turned  into  personal,  on  the  application 


^  WiUcinion  v.  Leland.2  Pet.  627,  600. 
Compare  Brevoort  v.  Grace,  63  N.  Y.  245. 

^  Watkins  v.  Holman'i  Lessee,  16  Pet. 
26,  60.  See  also  Florentine  v.  Barton,  2 
Wall.  210;  Doe  v,  Douglass,  8  Blackf.  10. 

*  Thurston  v.  Thurston,  6  R.  I.  296, 
S02;  Williamson  v.  Williamson,  11  Miss. 
716;  McCorob  t;.  Gilkej,  29  Miss.  146; 
Boon  V.  Bowers,  30  Miss.  246;  Stewart 
V.  Griffith,  as  Mo.  13;  Estep  v.  Hutchnian, 
14  S.  &  R.  486;  Snowhill  v.  Snowhill,  17 
N.  J.  Eq.  80 ;  Dorsey  i'.  Gilbert,  11  G.  &  J. 
87;  Norris  v.  Clymer,  2  Pa.  St  277; 
Sergeant  v.  Kuhn,  2  Pa.  St  393 ;  Kerr  v. 
Kitchen,  17  Pa.  St  483;  Coleman  v. 
Carr,  1  Miss.  268 ;  Davison  v.  Johonnot,  7 
Met.  388 ;  Towle  v.  Forney,  14  N.  Y.  428 ; 
Leggett  t;.  Hunter,  19  N.  Y.  446;  Bre- 
Yoort  V.  Grace,  63  N.  Y.  246;  Gannett  v. 
Leonard^  47  Mo.  206;  Kibby  v.  Chet- 
wood's  Adm'rs,  4  T.  B.  Monr.  01 ;  She- 
ban's  Heirs  v.  Barnett's  Heirs,  6  T.  B. 
Monr.  694;  Davis  v.  State  Bank,  7  Ind. 
316 ;  Richardson  v,  Monson,  23  Conn.  04 ; 
Ward  17.  New  England,  &c.  Co.,  1  Cliff. 


666 ;  Sohier  v.  Massachusetts,  &c.  Hospi- 
tal, 3  Cush.  488 ;  Lobrano  p.  Nelligan,  9 
Wall.  296.  Contra,  Brenham  v.  Story,  89 
Cal.  179.  In  Moore  i;.  Maxwell,  18  Ark. 
469,  a  special  statute  authorising  the  ad- 
ministrator of  one  who  held  the  mere 
naked  legal  title  to  convey  to  the  owner 
of  the  equitable  title  was  held  valid.  To 
the  same  effect  is  Reformed  P.  D.  Church 
V.  Mott,  7  Paige.  77,  32  Am.  Dec.  613. 
A  special  act  allowing  the  widow  to  sell 
lands  of  the  deceased  husband,  pubject 
to  the  approval  of  the  probate  judge,  is 
valid.  Bruce  v.  Bradshaw,  69  Ala.  360. 
In  Stanley  v.  Colt,  6  Wall.  110,  an  act 
permitting  the  sale  of  real  estate  whicli 
had  been  devised  to  charitable  uses  was 
sustained, —  no  diversion  of  the  gift  being 
made.  A  more  doubtful  case  is  that  of 
Linsley  v.  Hubbard,  44  Conn.  109,26  Am. 
Rep.  481,  in  which  it  was  held  competent, 
on  petition  of  tenant  for  life,  to  order  a 
sale  of  lands  for  the  benefit  of  all  con- 
cerned, though  Against  remonstrance  of 
owners  of  the  reversion. 
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of  the  person  representing  his  interest,  and  under  such  circum- 
stances that  the  consent  of  the  owner,  if  capable  of  giving  it, 
would  be  presumed.  It  is  in  the  nature  of  the  grant  of  a  privi- 
lege to  one  person,  which  at  the  same  time  affects  injuriously 
the  rights  of  no  other.  ^ 

But  a  different  case  is  presented  when  the  legislature  assumes 
to  authorize  ^  person  who  does  not  occupy  a  fiduciary  relation 
to  the  owner,  to  make'  sale  of  real  estate,  to  satisfy  demands 
which  he  asserts,  but  which  are  not  judicially  determined,  or 
for  any  other  purpose  not  connected  with  the  convenience  or 
necessity  of  the  owner  himself.  An  act  of  the  legislature  of 
Illinois  undertook  to  empower  a  party  who  had  applied  for  it 
to  make  sale  of  the  lands  pertaining  to  the  estate  of  a  deceased 
person,  in  order  to  raise  a  certain  specified  sum  of  money  which 
the  legislature  assumed  to  be  due  to  him  and  another  person, 
for  moneys  by  them  advanced  and  liabilities  incurred  on  behalf 
of  the  estate,  and  to  apply  the  same  to  the  extinguishment  of 
their  claims.  Now  it  is  evident  that  this  act  was  in  the  nature 
of  a  judicial  decree,  passed  on  the  application  of  parties  adverse 
in  interest  to  the  estate,  and  in  effect  adjudging  a  certain  amount 
to  be  due  them,  and  ordering  lands  to  be  sold  for  its  satisfaction. 
As  was  well  said  by  the  Supreme  Court  of  Illinois,  in  adjudging 
the  act  void :  "  If  this  is  not  the  exercise  of  a  power  of  inquiry 
into,  and  a  determination  of,  facts  between  debtor  and  creditor, 
and  that,  too,  ex  parte  and  summary  in  its  character,  we  are  at 
a  loss  to  understand  the  meaning  of  terms ;  nay,  that  it  is  ad- 
judging and  directing  the  application  of  one  person's  property 
to  another,  on  a  claim  of  indebtedness,  without  notice  to,  or 
hearing  of,  the  parties  whose  estate  is  divested  by  the  act. 
That  the  exercise  of  such  power  is  in  its  nature  clearly  judi- 
cial, we  think  too  apparent  to  need  argument  to  illustrate  its 
truth.  It  is  so  self-evident  from  the  facts  disclosed  that  it 
proves  itself."* 


1  Tt  would  be  equaUy  competent  for 
the  legislature  to  authorize  a  person  under 
legal  disabilitj  —  «.  ^.  an  infant  —  to  con- 
Tey  his  estate,  as  to  authorize  it  to  be 
conreyed  by  guardian.  McComb  v.  Oil- 
key,  29  Miss.  146.  QSee  in  this  connec- 
tion, LouisTille,  N.  O.  &  T.  R.  Co.  v. 
BIytho,  69  Miss.  989,  11  So.  Ill,  16 
L.  R.  A.  251,  and  note  on  constitution- 
ality of  private  statutes  to  authorize  dis- 
posal of  property  .J 

*  I^ne  o.  Dorman,  4  III.  238,  242,  36 
Am.  Dec.  543.    In  Dubois  v.  McLean,  4 


McLean,  486,  Judge  Pope  assumes  that 
the  case  of  Lane  v.  Dorman  decides  that 
a  special  act,  authorizing  an  executor  to 
sell  lands  of  the  testator  to  pay  debts 
against  his  estate,  would  be  unconstitu- 
tional. We  do  not  so  understand  that 
decision.  On  the  contrary,  another  case 
in  the  same  rolume,  Edwards  v.  Pope, 
p.  466,  fully  sustains  the  cases  before  de- 
cided, distinguishing  them  fh>m  Lane  v, 
Dorman.  But  that  indeed  is  also  done  in 
the  principal  case,  where  the  court,  after 
referring  to  similar  cases  in  Kentucky, 
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A  case  in  harmony  with  the  one  last  referred  to  was  decided 
by  the  Supreme  Court  of  Michigan.  Under  the  act  of  Congress 
^'  for  the  relief  of  citizens  of  towns  upon  the  lands  of  the  United 
States,  under  certain  circumstances,''  approved  May  23,  1844, 
and  which  provided  that  the  trust  under  said  act  should  be  con- 
ducted ''under  such  rules  and  regulations  as  may  be  prescribed 
by  the  legislative  authority  of  the  State,"  &c.,  the  legislature 
passed  an  act  authorizing  the  trustee  to  give  deeds  to  a  person 
named  therein,  and  those  claiming  under  him;  thus  undertak- 
ing to  dispose  of  the  whole  trust  to  the  person  thus  named  and 
his  grantees,  and  authorizing  no  one  else  to  be  considered  or  to 
receive  any  relief.  This  was  very  plainly  an  attempted  adjudi- 
cation upon  the  rights  of  the  parties  concerned;  it  did  not 
establish  regulations  for  the  administration  of  the  trust,  but  it 
adjudged  the  trust  property  to  certain  claimants  exclusively,  in 
disregard  of  any  rights  which  might  exist  in  others;  and  it  was 
therefore  declared  to  be  void.^    And  it  has  also  been  held  that, 

•aj :  "  These  cases  are  clearly  distin-  than  any  of  the  others  before  cited.  It 
giiished  from  the  case  at  bar.  The  acts  was  the  case  of  a  special  statate,  author- 
were  for  the  benefit  of  all  the  creditors  izing  the  guardian  of  infant  heirs  to  con- 
of  the  estates,  without  distinction ;  and  vey  their  lands  in  satisfaction  of  a  con- 
in  one  case,  in  addition,  for  the  purpose  tract  made  by  their  ancestor;  and  tlie 
cif  perfecting  titles  contracted  to  be  made  statute  was  sustained.  Compare  this 
by  the  intestate.  The  claims  of  the  cred-  witli  Jones  v.  Perry,  10  Yerg.  69,  where 
itors  of  the  intestate  were  to  be  estab-  an  act  authorizing  a  guardian  to  sell 
lidlied  by  judicial  or  other  satisfactory  lands  to  pay  the  ancestor's  debts  was 
legal  proceedings,  and,  in  truth,  in  the  held  Toid. 

last  case  cited,  the  commissioners  were  ^  Cash,  Appellant,  6  Mich.  198.  The 
nothing  more  than  special  administrators,  case  of  Powers  v.  Bergen,  6  N.  Y.  858,  is 
The  legislative  department,  in  passing  perhaps  to  be  referred  to  another  princi- 
tiiese  acts,  investigated  nothing,  nor  did  pie  than  that  of  encroachment  upon  judi- 
an  act  which  could  be  deemed  a  judicial  cial  authority.  That  was  a  case  where 
inquiry.  It  neither  examined  proof,  nor  the  legislature,  by  special  act,  had  under- 
determined  the  nature  or  extent  of  claims;  taken  to  authorize  the  sale  of  property, 
it  merely  authorised  the  application  of  not  for  the  purpose  of  satisfying  liens 
the  real  estate  to  the  payment  of  debts  upon  it,  or  of  meeting  or  in  any  way  pro- 
generally,  discriminating  in  favor  of  no  Tiding  for  the  necessities  or  wants  of  the 
one  creditor,  and  giving  no  one  a  prefer-  owners,  but  solely,  after  paying  expenses, 
once  over  another.  Not  so  in  the  case  for  the  investment  of  the  proceeds.  It 
before  us;  the  amount  is  investigated  appears  from  that  case  that  the  executors 
niul  ascertained,  and  the  sale  is  directed  under  the  will  of  the  former  owner  held 
for  the  benefit  of  two  persons  exclusively,  the  lands  in  trust  for  a  daughter  of  the 
Tiie  proceeds  are  to  be  applied  to  the  testator  during  her  natural  life,  with  a 
payment  of  such  claims  and  none  other,  vested  remainder  in  fee  in  her  two  cliil- 
for  liabilities  said  to  lie  incurred,  but  not  dren.  The  special  act  assumed  to  em- 
liquidated  or  satisfied;  and  those,  too,  power  them  to  sell  and  convey  the 
created  after  the  death  of  the  intestate."  complete  fee,  and  apply  the  proi-eeds. 
See  also  Mason  r.  Wait.  5  III.  127,  1>S4 ;  Jirstt  to  the  payment  of  their  commis- 
Davenport  v.  Young,  16  111.  648;  Rozier  sions,  costs,  and  expenses;  second,  to  the 
V.  Fagan,  46  III.  404.  The  case  of  Estep  discharge  of  assessments,  liens,  charges, 
V,  Hutchman,  14  S.  &  R.  436,  would  seem  and  incumbrances  on  the  land,  of  which, 
to  be  more  open  to  question  on  this  point  however,  none  were  shown  to  exist ;  and 
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whether  a  corporation  has  been  guilty  of  abuse  of  authority 
under  its  charter,  so  as  justly  to  subject  it  to  forfeiture,^  and 
whether  a  widow  is  entitled  to  dower  in  a  specified  parcel  of 
land,^  are  judicial  questions  which  cannot  be  decided  by  the 
legislature.  In  these  cases  there  are  necessarily  adverse  par- 
ties ;  the  questions  that  would  arise  are  essentially  judicial,  and 
over  them  the  courts  possess  jurisdiction  at  the  common  law ; 
and  it  is  presumable  that  legislative  acts  of  this  character  must 
have  been  adopted  carelessly,  and  without  a  due  consideration 
of  the  proper  boundaries  which  mark  the  separation  of  legislative 

third,  to  inrest  the  proceeds  and  pay  over  Regents  of  UniTersity  v.  Williams,  0  G. 
the  income,  after  deducting  taxes  and  &  J.  865.    In  Miners*  Bank  of  Dubuqae 
charges,  to  the  daughter  during  her  life,  v.  United  States,  1  Morris,  482,  a  clause 
and  after  her  decease  to  convey,  assign,  in  a  charter  authorizing  the  legislature  to 
or  pay  over  the  same  to  the  persons  who  repeal  it  for  any  abuse  or  misuser  of  cor- 
would  be  entitled  under  the  will.    The  porate  privileges  was  held  to  refer  the 
eourt  regarded  this  as  an  unauthorized  question  of  abuse  to  the  legislative  judg- 
interference  with  private  property  upon  ment.    In  Erie  &  North  £ast  R.  R.  Co. 
no  necessity,  and  altogether  void,  as  de-  v.  Casey,  26  Pa.  St.  287,  on  the  other 
priving  the  owners  of  their  property  con-  hand,  it  was    held  that  the  legislature 
trary  to  the  '*  law  of  the  land."    At  the  could  not  conclude  the  corporation  by  its 
same  time  the  authority  of  those  cases,  repealing  act,  but  that  the  question  of 
where  it  has  been  held  that  the  legisla-  abuse  of  corporate  authority  would  he 
turc,  actin^r  as  the  guardian  and  protector  one  of  fact  to  be  passed  upon,  if  denied, 
of   those  who  are  disabled  to  act  for  by  a  jury,  so  that  the  act  would  be  valid 
themselves  by  reason  of  infancy,  lunacy,  or  void  as  the  jury  should  find.    Coni- 
or  oilier  like  cause,  may  constitutionally  pare  Flint  &  Fentonville  P.  R.  Co.   v. 
pass  either  general  or  private  laws,  under  Woodhull,  25  Mich.  09 ;   12  Am.  Rep. 
which  an  effectual  disposition  of  their  233,  in  which  it  was  held  that  the  reser- 
property  might  be  made,  was  not  ques-  vation  of  a  power  to  repeal  a  charter  for 
tioneil.    The  court  cite,  with  apparent  violation    of  its    provisions   necessarily 
approval,  the  cases,  among   others,    of  presented  a  judicial  question,  and  the  re- 
Rice  r.  Parkman,  16  Mass.  826 ;  Cochran  peal  must  be  preceded  by  a  proper  Judi- 
th. Van  Surlay,  20  Wend.  865;  and  Wil-  cial  finding.    In  Carey  o,  Giles,  9  Ga.  258, 
kinson  r.  Inland,  2  Pet.  627.    The  case  of  the  appointment  by  the  legislature  of  a 
£rvine*s  Appeal,  16   Pa.  St.  256,  was  receiver  for  an  insolvent  bank  was  sut- 
similar,  in  the   principles   involved,  to  tained;  andin  Hindman  v.  Piper,  50  Mo. 
Powers  n.  Bergen,  and  was  decided  in  the  292,  a  legislative  appointnoent  of  a  trustee 
same  way.    See  also  Kneass's  Appeal,  81  was  also  sustained  in  a  peculiar  case.    In 
Pa.  St.  87 ;  Maxwell  v.  Goetschius,  40  N.  Lothrop  v,  Steadman,  42  Conn.  588,  the 
J.  883,  29  Am.  Rep.  242,  and  compare  power  of  the  legislature  as  an  adminis- 
with  Ker  r.  Kitchen,  17   Pa.  St.  488;  trative  measure  to  appoint  a  trustee  to 
Martin's  Appeal,  28  Pa.  St.  488;   Heg-  take  charge  of  and  manage  the  affairs  of 
arty's  Appeal,  75  Pa.  St.  508 ;  Tharp  v.  a  corporation  whose  charter  had  been 
Fleming,  1  Houston,  580.    There  is  no  repealed,  was   affirmed.    For  a  similar 
cimHtitutional  objection  to  a  statute  which  principle  see   Albertson  v.    Landon,  42 
transfers  the  mere  legal  title  of  a  trustee  Conn.  209.    And  see  post,  p.  520.    QAnd 
to    the    beneficiary.    Reformed    P.    1).  Congress  has  power  to  declare  the  forfeit- 
Church  V.  Mott,  7  Paige,   77,    32  Am.  ure  of  a  land  grant  for  breach  of  condi- 
l)ec.  618.  tiim  subsequent    Atl.  &  Pac.  R.  Co.  v. 
A  State  V.  Noyes,  47  Me.  189;  Camp-  Mingus,  165  U.  S.  413,  17  Sup.  Ct.  Rep. 
bell  V,  Union  Bank,  6  How.  (Miss.)  661 ;  348.J 
Canal  Co.  v.  Railroad  Co.,  46.  &  J.  1, 22;  *  Edwards  v.  Pope,  4  HI.  465. 
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from  judicial  duties.^  As  well  might  the  legislature  proceed  to 
declare  that  one  man  is  indebted  to  another  in  a  sum  specified, 
and  establish  by  enactment  a  conclusive  demand  against  him.' 

We  have  elsewhere  referred  to  a  number  of  cases  where 
statutes  have  been  held  unobjectionable  which  validated  legal 
proceedings,  notwithstanding  irregularities  apparent  in  them.* 
These  statutes  may  as  properly  be  made  applicable  to  judicial  as 
to  ministerial  proceedings;  and  although,  when  they  refer  to 
such  proceedings,  they  may  at  first  seem  like  an  interference 
with  judicial  authority,  yet  if  they  are  only  in  aid  of  judicial 
proceedings,  and  tend  to  their  support  by  precluding  parties 
from  taking  advantage  of  errors  which  do  not  affect  their  sub- 
stantial rights,  they  cannot  be  obnoxious  to  the  charge  of  usurp- 
ing judicial  power.  The  legislature  does,  or  may,  prescribe  the 
rules  under  which  the  judicial  power  is  exercised  by  the  courts; 
and  in  doing  so  it  may  dispense  with  any  of  those  formalities 
which  are  not  essential  to  the  jurisdiction  of  the  court;  and 
whatever  it  may  dispense  with  by  statute  anterior  to  the  pro- 
ceedings, we  believe  it  may  also  dispense  with  by  statute  after 
the  proceedings  have  been  taken,  if  the  court  has  failed  to  ob- 
serve any  of  those  formalities.  But  it  would  not  be  competent 
for  the  legislature  to  authorize  a  court  to  proceed  and  adjudicate 
upon  the  rights  of  parties,  without  giving  them  an  opportunity 

1  The  unjust  and  dangerous  character  to  stand  against  the  antagonism  of  the 

of  lep^islation  of  tliis  description  is  weU  legislature  and  the  bar/  one  independent 

stated  by  the  Supreme  Court  of  Pennsjl-  co-ordinate  branch  of    the    government 

yania :  *'  When,  in  the  exercise  of  proper  will  become  the  subservient  Iiandmaid  of 

legislative  powers,  general  laws  are  en-  another,  and  a  quiet,  insidious  revolution 

acted  which  bear,  or  maj  bear,  on  the  be  effected  in  the  administration  of  the 

whole  communitv,  if  they  are  unjust  and  government,  whilst  its    form   on  paper 

against  the  spirit  of  the  Constitution,  the  remains  the  same."    Ervine's  Appeal,  16 

whole  community  will  be  interested  to  Pa.  St.  266,  268. 

procure  their  repeal  by  a  voice  potential.  *  A  statute  is  void  which  undertakes 

And  that  is  the  great  security  for  just  to  make  railroad  companies  liable  for  the 

and  fair  legislation.    But  when  Individ-  expense  of  coroners*  inquests,  and  of  the 

uals  are  selected  from  the  mass,  and  laws  burial  of  persons  dying  on  the  cars,  or 

are    enacted    affecting    their    property,  killed  by  collision  or  other  accident  oc- 

without  summons  or  notice,  at  the  insti-  curring  to  the  cars,  irrespective  of  any 

gation  of  an  interested  party,  who  is  to  question  of  negligence.    Ohio  &  M.  R.  R. 

stand  up  for  them,  thus  isolated  from  the  Co.  v.  Jockey,  78   111.  55,  20  Am.  Rep. 

mass,  in  injury  and  injustice,  or  where  259.     [|But  a  railroad  may  be  made  abso- 

are  they  to  seek  relief  from  such  acts  of  lutely  liable  for  loss  from  fires  caused  by 

despotic  power?    They  have  no  refuge  sparks  from  its  locomotives,  regardless 

but  in  the  courts,  the  only  secure  place  of  the  question  of  negligence.    Matthews 

for  determining  conflicting  rights  by  due  v.  St.  Louis  &  S.  F.  R.  Co..  121  Mo.  298, 

course  of  law.    But  if  the  judiciary  give  24  S.  W.  591,  25  L.  R.  A.  161,  and  note, 

way,  and  in  the  language  of  the  Chief  Sec  this  case  affirmed  in  105  U.  S.  1, 17 

Justice  in  Greenough  v.  Greenough,  in  Sup.  Ct.  Rep.  243.^ 
11  Pa.  St.  489/ confesses  itself  too  weak         *  See  post,  pp.  580-546. 
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to  be  heard  before  it;  and,  for  tbo  same  reason,  it  would  be 
incompetent  for  it,  by  retrospective  legislation,  to  make  valid 
any  proceedings  which  had  been  had  in  the  courts,  but  which 
were  void  for  want  of  jurisdiction  over  the  parties.  Such  a 
legislative  enactment  would  be  doubly  objectionable :  firsts  as  an 
exercise  of  judicial  power,  since,  the  proceedings  in  court  being 
void,  it  would  be  the  statute  alone  which  would  constitute  an 
adjudication  upon  the  rights  of  the  parties;  and  second^  because, 
in  all  judicial  proceedings,  notice  to  parties  and  an  opportunity 
to  defend  are  essential,  —  both  of  which  they  would  be  deprived 
of  in  such  a  case.^  And  for  like  reasons  a  statute  validating 
proceedings  had  before  an  intruder  into  a  judicial  office,  before 
whom  no  one  is  authorized  or  required  to  appear,  and  who  could 
have  jurisdiction  neither  of  the  parties  nor  of  the  subject-matter, 
would  also  be  void.* 

^  In  McDaniel  v,  Correll,  19  ni.  226,  it  resolt  has  been  bronght  aboat  by  the  leg- 
appeared  that  a  statute  had  been  pasted  islative  act  alone.  The  effect  of  the  act 
to  make  ralid  certain  legal  proceedings  upon  them  is  precisely  the  ennie  as  if  it 
by  which  an  alleged  will  was  adjadged  had  declared  in  direct  terms  that  the 
Toid,  and  which  were  had  against  non-  legacies  bequeathed  by  this  will  to  these 
resident  defendants,  over  whom  the  courts  defendants  should  not  go  to  them,  but 
had  obtained  no  jurisdiction.  The  court  should  descend  to  the  heirs-nt-law  of  the 
■ay  :  **  If  it  was  competent  for  the  legis-  testator,  according  to  our  law  of  descents, 
lature  to  make  a  void  proceeding  yalid,  This  it  will  not  be  pretended  that  they 
then  it  has  been  done  in  this  case.  Upon  could  do  directly,  and  they  had  no  more 
this  question  we  cannot  for  a  moment  authority  to  do  it  indirectly,  by  msfking 
doubt  or  hesitate.  Tliey  can  no  more  proceedings  binding  upon  them  which 
impart  a  binding  efficacy  to  a  void  pro-  were  void  in  law."  See,  to  the  same 
ceeding,  than  they  can  take  one  man's  effect,  Richards  o.  Rote,  68  Pa.  St.  248; 
property  from  him  and  give  it  to  another.  Pryor  v.  Downey,  60  Cal.  388,  19  Am. 
Indeed,  to  do  the  one  is  to  accomplish  the  Rep.  656 ;  Lane  v.  Nelson,  79  Pa.  St. 
other.  By  tlie  decree  in  this  case  the  wiU  407 ;  Shonk  v.  Brown,  61  Pa.  St.  320 ; 
in  question  was  declared  void,  and,  con-  Spragg  r.  Shriver,  25  Pa.  St.  282 ;  Israel 
sequentiy ,  if  effect  be  giren  to  the  decree,  v.  Arthur,  7  Col.  5. 
the  legacies  gi?en  to  those  absent  defend-  *  In  Denny  v.  Mattoon,  2  Allen,  861, 
ants  by  the  will  are  taken  from  them  and  a  judge  in  insolvency  had  made  certain 
given  to  others,  according  to  our  statute  orders  in  a  case  pending  in  another  juris- 
of  descents.  Until  the  passage  of  the  act  diction,  and  which  the  courts  subsequently 
in  question,  they  were  not  bound  by  the  declared  to  be  void.  The  legislature  then 
verdict  of  the  jury  in  this  case,  and  it  passed  an  act  declaring  that  they  "are 
could  not  form  tlie  basis  of  a  valid  de.  hereby  confirmed,  and  the  same  shall  be 
cree.  Had  the  decree  been  rendered  taken  and  deemed  good  and  valid  in  law, 
before  the  passage  of  the  act,  it  would  to  all  intents  and  purposes  whatsoever." 
hare  been  as  competent,  to  make  that  On  the  question  of  the  validity  of  this  act 
valid  as  it  was  to  validate  the  antecedent  the  court  says :  *'  The  precise  question  is, 
proceedings  vpon  which  alone  the  decree  whether  it  can  be  held  to  operate  so  as  to 
oould  rest.  The  want  of  jurisdiction  over  confer  a  jurisdiction  over  parties  and  pro- 
the  defendants  was  a«  fatal  to  the  one  aa  ceedinsrs  which  it  has  been  judicially  de- 
it  could  be  to  the  other.  If  we  assume  termined  did  not  exist,  and  gite  validity 
the  act  to  be  valid,  then  the  legacies  to  acts  and  processes  whicli  hsve  been 
whici)  before  belonged  to  the  legatees  adjudged  void.  The  statement  of  this 
have  now  ceased  to  be  theirs,  and  this  question  seems  to  us  to  suggest  the  ob- 
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Legulative  Divorces. 

There  is  another  class  of  cases  in  which  it  would  seem  that 
action  ought  to  be  referred  exclusively  to  the  judicial  tribunals, 


yions  and  decisire  objection  to  any  con- 
struction of  the  statute  which  would  lead 
to  9uch  a  conclusion.    It  would  be  a  di- 
rect exercise  by  the  legislature  of  a  power 
in  its  nature  clearly  judicial,  from  the 
use  of  which  it  is  expressly  prohibited  by 
tlie  thirtieth  article  of  the  I>eclaration  of 
Rights.    The  line  which  marks  and  sepa- 
rates judicial  from  legislatiTe  duties  and 
fimctions  is  often  indistinct  and  uncertain, 
and  it  is  sometimes  difficult  to  decide 
within  which  of  the  two  classes  a  par- 
ticular subject  falls.    All  statutes  of  a 
declaratory  nature,  which  are  designed  to 
interpret  or  gire  a  meaning  to  previous 
enactments,  or  to  confirm  the  rights  of 
parties  either  under  their  own  contracts  or 
growing  out  of  the  proceedings  of  courts 
or  public  bodies,  which  lack  legal  Talid- 
ity,  involve  in  a  certain  sense  tlie  exercise 
of  a  judicial  power.    They  operate  upon 
subjects    which    might    pn>perly    come 
within  the  cognizance  of  the  courts  and 
form  the  basis  of  judicial  consideration 
and  judgment.    But  they  may,  neverthe- 
less, he  supported  as  being  within  the 
legitimate  spliere  of  legislative  action,  on 
the  ground  that  they  do  not  declare  or 
determine,  but  only  confirm  rights ;  that 
they  give  effect  to  the  acts  of  parties  ac- 
cording to  their  intent ;  that  they  furnish 
new  and  more  efficacious  remedies,  or 
create  a  more  beneficial  interest  or  tenure, 
or,  by  supplying  defects  and  curing  infor- 
malities in  the  proceedings  of  courts,  or 
of  public  officers  acting  within  the  scope 
of  their  authority,  they  give  effect  to  acts 
to  which  there  was  the  express  or  implied 
assent  of  the  parties  interested.    Statutes 
which  are  intended  to  accomplish  such 
purposes  do  not  necessarily  invade  the 
province,  or  directly  interfere  with  tlie 
action  of  judicial  tribunals.     But  if  we 
adopt  the  broadest  and  most  comprehen- 
sive view  of  the  power  of  the  legislature, 
we  must  place  some  limit  beyond  which 
the  authority  of  the  legislature  cannot  go 
without  trenching  on  the  clear  and  well- 
defined  boundaries  of  judicial  power." 
"  Although  it  may  be  difficult,  if  not  im- 
possible, to  lay  down  any  general  rule 


which  may  serve  to  determine,  in  all 
cases,  whether  the  limits  of  constitutional 
restraint  are  overstepped  by  the  exercise 
by  one  branch  of  the  government  of  pow- 
ers exclusively  delegated  to  another,  it 
certainly  is  practicable  to  apply  to  each 
case  as  it  arises  some  test  by  wliich  to 
ascertain  whether  this  fundamental  prin- 
ciple is  violated.     If,  for  example,  the 
practical  operation  of  a  statute  is  to  de- 
termine adversary  suits  pending  between 
party  and  party,  by  substituting  in  place 
of  the  well-settled  rules  of  law  the  arbi- 
trary will  of  the  legislature,  and  thereby 
controlling  the  action  of  the  tribunal  be- 
fore which  the  suits  are  pending,  no  one 
can  doubt  that  it  would  be  an  unauthor- 
ized act  of  legislation,  because  it  diret^tly 
infringes  on  the  peculiar  and  appropriate 
functions  of  the  judiciary.    It  is  the  ex- 
clusive province  of  courts  of  justice  to 
apply    established    principles    to    cases 
within  their  jurisdiction,  and  to  enforce 
their  decisions  by  rendering  judgments 
and  executing  them  by  suitable  process. 
The  legislature  have  no  power  to  inter- 
fere with  this  jurisdiction  in  such  manner 
as  to  change  the  decision  of  cases  pend- 
ing before  courts,  or  to  impair  or  set  aside 
their  judgments,  or  to  take  cases  out  of 
the  settled  course  of  judicial  proceeding. 
It  is  on  tliis  principle  that  it  has  been 
held  that  the  legislature  have  no  power  to 
grant  a  new  trial  or  direct  a  rehearing  of 
a  cause  which  has  been  once  judicially 
settled.    The  right  to  a  review,  or  to  try 
anew  facts  which  have  been  determinrd 
by  a  verdict  or  decree,  depends  on  fixed 
and  well-settled  principles,  which  it  is  the 
duty  of  the  court  to  apply  in  the  exer- 
cise of  a  sound  judgment  and  discretion. 
These  cannot  be  regulated  or  governed 
by  legislative  action.    Taylor  t;.  Place, 
4  R.  I.  824,  as? :  Uwis  v.  Webb,  8  Me. 
326;  De  Chastellux  v.  Fairchild,  15  Fft. 
St.  18.    A  fortiori,  an  act  of  the  legisl*- 
tnre  cannot  set  aside  or  amend  final  judg- 
ments or  decrees."     The  court  further 
consider  the  general  subject  at  length* 
and    adjudge   the  particular  enactment 
under  consideration   void,  both   as    an 
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but  in  respect  to  which  the  prevailing  doctrine  seems  to  he  that 
the  legislature  has  complete  control  unless  specially  restrained 
by  the  State  constitution.  The  granting  of  divorces  from  the 
bonds  of  matrimony  was  not  confided  to  the  courts  in  England, 
and  from  the  earliest  days  the  Colonial  and  State  legislatures 
in  this  country  have  assumed  to  possess  the  same  power  over 
the  subject  which  was  possessed  by  the  Parliament,  and  from 
time  to  time  they  have  passed  special  laws  declaring  a  dissolu- 
tion of  the  bonds  of  matrimony  in  special  cases.  Now  it  is  clear 
that  "  the  question  of  divorce  involves  investigations  which  are 
properly  of  a  judicial  nature,  and  the  jurisdiction  over  divorces 
ought  to  be  confined  exclusively  to  the  judicial  tribunals,  under 
the  limitations  to  be  prescribed  by  law ; "  ^  and  so  strong  is  the 
general  conviction  of  this  fact,  that  the  people  in  framing  their 
constitutions,  in  a  majority  of  the  States,  have  positively  for- 
bidden any  such  special  laws.' 

exercise  of  judicial  authority,  and  also  Minnesota^    Nevada,    Nebraska,    Oregon, 

because,  in  declaring  valid  the  roid  pro-  New  Jersey,  Texas,  and  Wisconsin.    FIoT' 

ceedings  in  insolyencj  against  the  debtor,  ida :    Diyorces  from  the  bonds  of  matri- 

under    which    assignees   had   been    ap-  mony  shall  not  be  allowed  but  by  the 

pointed,  it  took  away  from  the  debtor  judgment  ofa  court,  as  shall  be  prescribed 

his  property,  "  not  by  due  process  of  law  by  law.     Georgia :  The   Superior  Court 

or  tlie  law  of  the  land,  but  by  an  arbi-  shall  hare  exclusiye  jurisdiction  in  all 

trary  exercise  of  legislative  will."    See,  cases  of  divorce,  both  total  and  partial, 

further,  Griffin's  Executor  v.  Cunning-  ///mot's;  The  General  Assembly  shall  not 

hnm,  20  Orat.  109;  State  r.  Doherty,  (K)  pass  .  .  .  special  laws  ...  for  granting 

Me.  604.    In  proceedings  by  tenants  for  divorces.    Kansas:  And  power  to  grant 

life,  the  estate  in  remainder  was  ordered  divorces  is  vested  in  the  District  Courts 

to  be  sold ;  tiiere  was  at  the  time  no  au-  subject  to  regulations  by  law.    Kentucky : 

thority  for  ordering  such  a  sale.    It  was  The  General   Assembly   siiall    have  no 

held  to  be  void,  and  incapable  of  confir-  power  to  grant  divorces,  .  .  .  but  by  gen- 

mation.    Maxwell  v,  Goetsuhius,  40  N.  J.  eral  laws  shall  confer  such  powers  on  the 

888,  29  Am.  Rep.  242.  courts  of  justice.    Louisiana:  The  Gen- 

^  2  Kent,  106.    See  Levins  o.  Sleator,  eral  Assembly  shall  not  pass  any  local 

2  Greene  (Iowa),  607.  or  special  law  on  the  following  specified 

3  The  following  are  constitutional  pro-  objects:  .  .  .  Granting  divorces.  Massa* 
visions: — Alabama:  Divorces  from  the  ehusetts:  All  cause  of  marriage,  divorce, 
bonds  of  matrimony  shall  not  be  granted  and  alimony  .  .  .  shall  be  heard  and  de- 
but in  the  cases  by  law  provided  for,  and  termined  by  the  Governor  and  Council, 
by  suit  in  chancery ;  but  decrees  in  chan-  until  the  legislature  shall  by  law  make 
eery  for  divorce  shall  be  final,  unless  ap-  other  provision.  Mississippi:  Divorces 
pealed  from  in  the  manner  prescribed  by  from  the  bonds  of  matrimony  shall  not 
law,  within  three  months  from  the  date  of  be  granted  but  in  cases  provided  for  by 
the  enrolment  thereof.  Arkansas:  The  law,  and  by  suit  in  chancery.  Missouri: 
General  Assembly  sliall  not  have  power  The  General  Assembly  shall  not  pass  any 
to  pass  any  bill  of  divorce,  but  may  pre-  local  or  special  law  .  .  .  granting  divorces, 
scribe  by  law  the  manner  in  which  such  In  Colorado  the  provision  is  the  same, 
cases  may  be  investigated  in  the  courts  of  New  Hampshire :  All  causes  of  marriage, 
jnst ice,  and  divorces  granted.  California:  divorce,  and  alimony  .  .  .  shall  be  heard 
No  divorce  shall  be  granted  by  the  legis-  and  tried  by  the  Superior  Court,  until  the 
lature.  The  provision  is  the  same  or  sim-  legislature  shall  by  law  make  other  pro- 
Hbtiji  Iowa, Indiana, Maryiand,  Michigan,  vision.     New  York:  .  .  .  nor  shall  any 
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Of  the  judicial  decisions  on  the  subject  of  legislative  power 
over  divorces  there  seem  to  be  three  classes  of  cases.  The  doc- 
trine of  the  first  class  seems  to  be  this :  The  granting  of  a  divorce 
may  be  either  a  legislative  or  a  judicial  act,  according  as  the 
legislature  shall  refer  its  consideration  to  the  courts,  or  reserve 
it  to  itself.  The  legislature  has  the  same  full  control  over  the 
8tattt8  of  husband  and  wife  which  it  possesses  over  the  other 
domestic  relations,  and  may  permit  or  prohibit  it,  according  to 
its  own  views  of  what  is  for  the  interest  of  the  parties  or  the 
good  of  the  public.  In  dissolving  the  relation,  it  proceeds  upon 
such  reasons  as  to  it  seem  sufficient;  and  if  inquiry  is  made  into 
the  facts  of  the  past,  it  is  no  more  than  is  needful  when  any 
change  of  the  law  is  contemplated,  with  a  view  to  the  establish- 
ment of  more  salutary  rules  for  the  future.  The  inquiry,  there- 
fore, is  not  judicial  in  its  nature,  and  it  is  not  essential  that 
there  be  any  particular  finding  of  misconduct  or  unfitness  in  the 
parties.     As  in  other  cases  of  legislative  action,  the  reasons  or 

divorce  be  granted  otherwise  than  bj  due  cause  which  was  not  a  legal  cause  for 
judicial  proceedings.  North  Carolina:  The  divorce  under  the  general  laws.  Teft  v. 
General  Assembly  shall  have  power  to  Teft,  8  Mich.  67.  See  also  Clark  v.  Clark, 
pass  general  laws  regulating  divorce  and  10  N.  H.  880;  Simonds  r.  Simonds,  103 
alimony,  but  shall  not  have  power  to  grant  Mass.  572,  4  Am.  Rep.  676.  The  case  of 
a  divorce  or  secure  alimony  in  any  par-  White  v.  White.  106  Mass.  826,  was  pe- 
ticulHr  case.  Ohio:  The  General  Assem-  culiar.  A  woman  procured  a  divorce  from 
bly  shall  grant  no  divorce  nor  exercise  her  husband,  and  by  the  law  then  in 
any  judicial  power,  not  herein  expressly  force  he  was  prohibited  from  marrying 
conferred.  Pennsylvania :  The  legislature  again  except  upon  leave  procured  from 
shall  not  have  power  to  enact  laws  annul-  the  court.  He  did  marry  again,  however, 
ling  the  contract  of  marriage  in  any  case  and  the  legislature  passed  a  special  act  to 
where  by  law  tiie  courts  of  this  Common-  affirm  this  marriage.  In  pursuance  of  a 
wealth  are,  or  hereafter  may  be,  em-  requirement  of  the  constitution,  Jurisdic- 
powered  to  decree  a  divorce.  Tennessee:  tion  of  all  cases  of  marriage  and  divorce 
The  legislature  dlrnll  have  no  power  to  had  previously  been  vested  by  law  in  the 
grant  divorces,  but  may  authorize  the  courts.  Held,  that  this  took  from  the 
courts  of  Justice  to  grant  them  for  such  legislature  all  power  to  act  upon  the  sub- 
causes  as  may  be  specified  by  law ;  but  ject  in  special  cases,  and  the  attempt  to 
such  laws  shall  be  general  and  uniform  validate  the  marriage  was  consequently 
in  their  operation  throughout  the  State,  ineffectual.  That  the  legislature  possessea 
Virginia:  The  legislature  shall  confer  on  authority  to  validate  marriages  and  to 
the  courts  the  power  to  grant  divorces,  give  legitimacy  to  the  children  of  invalid 
.  .  .  but  shall  not  by  special  legislation  marriages,  where  the  constitution  has  not 
grant  relief  in  such  cases.  West  Virtfinia :  taken  it  away,  see  Andrews  v.  Page,  8 
The  Circuit  Courts  shall  have  power,  Heisk.  668;  pos^  pp.  688,  684.  [Constitu- 
under  such  general  regulations  as  may  be  tional  prohibition  of  legislative  divorces 
prescribed  by  law,  to  grant  divorces,  .  .  .  does  not  make  invalid  a  statute  providing 
but  relief  shall  not  be  granted  by  special  that  a  sentence  to  life  imprisonment  shall 
legislation  in  such  cases.  Under  the  Con-  operate  as  absolute  divon'e.  State  r. 
stitution  of  Michigan,  it  was  held  that,  as  Duket,  90  Wis.  272, 68  N.  W.  88, 81  L.  H. 
the  legislature  was  prohibited  from  grant-  A.  616,  48  Am.  St.  928  ;  and  see  note 
ing  divorces,  they  could  pass  no  special  hereto  in  L.  R.  A.  upon  effect  of  sentenrn) 
act  authorising  the  courts  to  divorce  for  a  upon  marriage  relation.^ 
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the  motives  of  the  legislature  cannot  be  inquired  into;  the 
relation  which  the  law  permitted  before  is  now  forbidden,  and 
the  parties  are  absolved  from  the  obligations  growing  out  of  that 
relation  whicli  continued  so  long  as  the  relation  existed,  but 
which  necessarily  cease  with  its  termination.  Marriage  is  not 
a  contract,  but  a  atatits;  the  parties  cannot  have  vested  rights  of 
property  in  a  domestic  relation;  therefore  the  legislative  act 
does  not  come  under  condemnation  as  depriving  parties  of  rights 
contrary  to  the  law  of  the  land,  but,  as  in  other  cases  within  the 
scope  of  the  legislative  authority,  the  legislative  will  must  be 
regarded  as  sufficient  reason  for  the  rule  which  it  promulgates.^' 

1  The  leading  case  on  this  aubject  it  in  the  same  condition,  except  so  &r  as 
Starr  v.  Pease,  8  Conn.  641.  On  the  limitations  were  provided.  There  is  now 
question  whether  a  divorce  is  necessarily  and  has  been  a  law  in  force  on  the  sub- 
a  judicial  act,  tlie  court  say :  "  A  further  ject  of  divorces.  The  law  was  passed  one 
ol)jection  is  urged  against  this  act ;  viz.,  hundred  and  thirty  years  ago.  It  pro- 
that  by  the  new  constitution  of  1818,  vides  for  divorces  a  vinculo  matrimonii  in 
there  is  an  entire  separation  of  the  legis-  four  cases ;  viz.,  adultery,  fraudulent  con- 
lative  and  judicial  departments,  and  that  tract,  wilful  desertion,  and  seven  years' 
the  legislature  can  now  pass  no  act  or  absence  unheard  of.  The  law  hns  re- 
resolution  not  clearly  warranted  by  that  mained  in  substance  the  same  as  it  was 
constitution;  that  the  constitution  is  a  when  enacted  in  1667.  During  all  this 
grant  of  power,  and  not  a  limitation  of  period  the  legislature  has  interfered  like 
powers  already  possessed ;  and,  in  short,  the  Parliament  of  Great  Britain,  and 
that  there  is  no  reserved  power  in  the  passed  special  acts  of  divorce  a  vinculo 
legislature  since  the  adoption  of  this  con-  matrimonii;  and  at  almost  every  session 
stitution.  Precisely  the  opposite  of  this  since  the  Constitution  of  the  United 
is  true.  From  the  settlement  of  the  State  States  went  into  operation,  now  forty-two 
there  have  been  certain  fundamental  rules  years,  and  for  the  thirteen  years  of  the 
by  which  power  has  been  exercised,  existence  of  the  Constitution  of  Connec- 
These  rules  were  embodied  in  an  instra-  ticut,  such  acts  have  been,  in  multiplied 
ment  called  by  some  a  constitution,  by  cases,  passed  and  sanctioned  by  the  con- 
others  a  charter.  All  agree  that  it  was  stituted  authorities  of  our  State.  We  are 
the  first  constitution  ever  made  in  Con-  not  at  liberty  to  inquire  into  the  wisdom 
necticut,  and  made,  too,  by  the  people  of  our  existing  law  on  this  subject ;  nor 
themselves.  It  gave  very  extensive  pow-  into  the  expediency  of  such  frequent  in- 
ers  to  the  legislature,  and  left  too  much  terference  by  the  legislature.  We  can 
(for  it  left  everything  almost)  to  their  only  inquire  into  the  constitutionality  of 
will.  The  constitution  of  1818  proposed  the  act  under  consideration.  The  power 
to,  and  in  fact  did,  limit  that  will.  It  is  not  prohibited  either  by  the  Constitu- 
adopted  certain  general  principles  by  a  tion  of  the  United  States  or  by  that  of 
preamble  called  a  Declaration  of  Rights ;  this  State.  In  view  of  the  appalling  con- 
provided  for  the  election  and  appoint-  sequences  of  declaring  the  general  law  of 
ment  of  certain  organs  of  the  government,  the  State  or  the  repeated  acts  of  our  legis- 
such  as  the  legislative,  executive,  and  lature  unconstitutional  and  void,  conse- 
judicial  departments ;  and  imposed  upon  quences  easily  conceived,  but  not  easily 
them  certain  restraints.  It  found  the  State  expressed,  —  such  as  bastardizing  the  is- 
sovereign  and  independent,  with  a  legisla-  sue  and  subjecting  the  parties  to  punish* 
tive  power  capable  of  making  all  laws  ment  for  adultery,  —  the  court  should 
necessary  for  the  good  of  the  people,  not  come  to  the  result  only  on  a  solemn  con- 
forbidden  by  the  Constitution  of  the  viction  that  their  oaths  of  office  and  these 
United  States,  nor  opposed  to  the  sound  constitutions  imperiously  demand  it.  Feel- 
maxims  of  legislatioQ ;  and  it  left  them  log  myself  no  such  conviction,  I  cannot 
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The  second  class  of  cases  to  which  we  hare  alluded  hold  that 
divorce  is  a  judicial  act  in  those  cases  upon  which  the  general 
laws  confer  on  the  courts  power  to  adjudicate ;  and  that  conse- 
quently in  those  cases  the  legislature  cannot  pass  special  laws, 
but  its  full  control  over  the  relation  of  marriage  will  leave  it  at 
liberty  to  grant  divorces  in  other  cases,  for  such  causes  as  shall 
appear  to  its  wisdom  to  justify  them.^ 

A  third  class  of  cases  deny  altogether  the  authority  of  these 
special  legislative  enactments,  and  declare  the  act  of  divorce  to 
be  in  its  nature  judicial,  and  not  properly  within  the  province 
of  the  legislative  power.^  The  most  of  these  decisions,  however, 
lay  more  or  less  stress  upon  clauses  in  the  constitutions  other 
than  those  which  in  general  terms  separate  the  legislative  and 
judicial  functions,  and  some  of  them  would  perhaps  have  been 
differently  decided  but  for  those  other  clauses.  But  it  is  safe  to 
say  that  the  general  sentiment  in  the  legal  profession  is  against 
the  rightfulness  of  special  legislative  divorces;  and  it  is  believed 
that,  if  the  question  could  originally  have  been  considered  by 
the  courts,  unembarrassed  by  any  considerations  of  long  acquies- 
cence, and  of  the  serious  consequences  which  must  result  from 
affirming  their  unlawfulness,  after  so  many  had  been  granted 
y^  and  new  relations  formed,  it  is  highly  probable  that  these  enact- 
ments would  have  been  held  to  be  usurpations  of  judicial  author- 
pronounce  the  act  void."  Per  Daggett,  while  suit  for  diTorce  was  pending  in  a 
J. ;  Hosmevt  Ch.  J.,  and  BUsell,  J.»  con-  court  of  competent  jurisdiction  would 
curring.  Pefert,  J.,  dissented.  Upon  the  not  affect  the  rights  to  property  of  the 
same  subject  see  Crane  v,  Meginnis,  1  G.  other,  growing  out  of  the  relation.  Gaines 
&  J.  408 ;  Wright  v.  Wright,  2  Md.  429 ;  v.  Gaines,  9  B.  Monr.  296.  A  statute  per- 
Gaines  v.  Gaines,  9  B.  Monr.  296;  CabeU  mitting  divorces  for  offences  committed 
V.  Cabell,  1  Met.  (Ky.)  319;  Dickson  v,  before  its  passage  is  not  an  ex  past  facto 
Dickson,  1  Yerg.  110;  Melixet's  Appeal,  law  in  the  constitutional  sense.  Jones  v. 
17  Pa.  St.  449;  Cronise  v.  Cronise,  64  Jones,  2  Overton,  2,  6  Am.  Dec.  646. 
Pa.  St  266;  Adams  v.  Palmer,  61  Me.  >  Brigham  v.  Miller,  17  Ohio,  446; 
480 ;  Townsend  o.  Griffin,  4  Uarr.  440 ;  Clark  i*.  Clark,  10  N.  H.  880 :  Ponder  v, 
Noel  V.  Ewing,  9  Ind.  87 ;  and  the  ex-  Graham,  4  Fla.  28 ;  State  v.  Fry,  4  Mo. 
amination  of  the  whole  subject  ^y  Mr.  120;  Bryson  v.  Campbell,  12  Mo.  498; 
Bishop,  in  his  work  on  Marriage  and  Bryson  v,  Bryson,  17  Mo.  690;  Same 
Divorce.  A  territorial  legislature  having  v.  Same,  44  Mo.  232.  See  also  Jones 
power  covering  all  rightful  subjects  of  v.  Jones,  12  Pa.  St.  850,  364.  Under 
legislation  conld  grant  a  divorce.  May-  the  Constitution  of  Massachusetts,  the 
nard  v.  Hill,  126  U.  8.  190,  8  Sup.  Ct.  power  of  the  legislature  to  grant  di- 
Bep.  728.  Torces  is  denied.    Sparhawkr.  Sparhawk, 

^  Levins  v.  Sieator,  2  Greene  (Iowa),  116  Mass.  816.  See  clause  in  constitu- 
604;  Opinions  of  Judges.  10  Me.  479;  tion,  ante,  p.  168,  note  2.  Where  a  court 
Adams  v.  Palmer,  61  Me.  480.  See  also  is  given  appellate  jurisdic^tinn  in  all  cases, 
Townsend  v.  Griffin,  4  Harr.  440.  In  a  it  is  not  competent  by  {itntute  to  forbid 
well-reasoned  case  in  Kentucky,  it  was  its  reversing  a  decree  nf  divorce.  Tier- 
held  that  a  legislative  divorce  obtained  oey  v.  Tierney,  1  Wash.  Ter.  568.  See 
on  the  application  of  one  of  the  parties    Nichols  v.  Griffin,  1  Wash.  Ter  874. 
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ity,  and  we  should  have  been  spared  the  necessity  for  the  special 
constitutional  provisions  which  have  since  been  introduced. 
Fortunately  these  provisions  render  the  question  now  discussed 
of  little  practical  importance;  at  the  same  time  that  they  refer 
the  decision  upon  applications  for  divorce  to  those  tribunals 
which  must  proceed  upon  inquiry,  and  cannot  condemn  without 
a  hearing.^ 

The  force  of  a  legislative  divorce  must  in  any  case  be  confined 
to  a  dissolution  of  the  relation ;  it  can  only  be  justified  on  the 
ground  that  it  merely  lays  down  a  rule  of  conduct  for  the  parties 
to  observe  towards  each  other  for  the  future.  It  cannot  inquire 
into  the  past,  with  a  view  to  punish  the  parties  for  their  offences 
against  the  marriage  relation,  except  so  far  as  the  divorce  itself 
can  be  regarded  as  a  punishment.  It  cannot  order  the  payment 
of  alimony,  for  that  would  be  a  judgment;^  it  cannot  adjudge 
upon  conflicting  claims  to  property  between  the  parties,  but  it 
must  leave  all  questions  of  this  character  to  the  courts.  Those 
rights  of  property  which  depend  upon  the  continued  existence  of 
the  relation  will  be  terminated  by  the  dissolution,  but  only  as 
in  any  other  case  rights  in  the  future  may  be  incidentally 
affected  by  a  change  in  the  law.* 

LegUhUive  Uncroachmenta  upon  Executive  Power. 

If  it  is  difficult  to  point  out  the  precise  boundary  which  sepa- 
rates legislative  from  judicial  duties,  it  is  still  more  difficult 
to  discriminate,  in  particular  cases,  between  what  is  properly 
legislative  and  what  is  properly  executive  duty.  The  authority 
that  makes  the  laws  has  large  discretion  in  determining  the 
means  through  which  they  shall  be  executed ;  and  the  perform- 

1  If  roarriage  it  a  matter  of  right,  theo  ful  powers  of  legislation  "  which  our  ood- 

it  would  seem  that  any  particular  mar-  stitutions    confer    upon    the    legislative 

riage  that  parties  might  lawfully  form  department,  a  relation  essential  to  organ- 

tliey  must  ha?e  a  lawful  right  to  continue  ized  ciril  society  might   be    abrogated 

ill,  unless  by  misbehavior  they   subject  entirely.    Single  leg^slatiye  divorces  are 

themselves  to  a  forfeiture  of  the  right,  but  single  steps  towards  this  barbarism 

And  if  the  legislature  can  annul  the  rela-  which  the  application  of  the  same  prin- 

tion  in  one  case,  without  any  finding  that  ciple  to  every  individual  case,  by  a  gen- 

a  breach  of  the  marriage  contract  has  eral  law,  would  necessarily  bring  upon  us. 

'  lieen  committed,  then  it  would  seem  that  See  what  is  said  by  the  Supreme  Court 

they  might  annul  it  In  every  case,  and  of  Missouri  in  Bryson  v.  Bryson,  17  Mo. 

even  prohibit  all  parties  from  entering  590,  594. 

into  the  same  relation  in  the  future.    The         *  Crane  v.  Meginnis,  1  G.  &  J.  463 ; 

recognition  of  a  full  and  complete  control  Potter's  Dwarris  on  Statutes,  486 ;  /kmC, 

()f  the  relation  in  the  legislature,  to  be  p.  584,  note, 
exercised  st  its  will,  leads  inevitably  to         *  Starr  r.  Pease,  8  Conn.  541. 
this  conclusion ;  so  that,  under  the  "  right- 
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ance  of  many  duties  which  they  may  provide  for  by  law  they 
may  refer  either  to  the  chief  executive  of  the  State,  or,  at  their 
option,  to  any  other  executive  or  ministerial  oflScer,  or  even  to 
a  person  specially  named  for  the  duty.^  What  can  be  definitely 
said  on  this  subject  is  this:  That  such  powers  as  are  specially 
conferred  by  the  constitution  upon  the  governor,  or  upon  any 
other  specified  officer,  the  legislature  cannot  require  or  authorize 
to  be  performed  by  any  other  officer  or  authority;  and  from 
those  duties  which  the  constitution  requires  of  him  he  cannot 
be  excused  bylaw.^    But  other  powers  or  duties  the  executive 

^  This  is  affirmed  in  the  caae  of  Bridges  Ohio  St.  102.     ^Appointment  of  police 

r.  Shallcross,  6  W.  Va.  662.    Tlie  consti-  officers  cannot  be  intrusted  to  a  bipartisan 

tution  of  that  State  provides  that  the  board,  elected  half  by  one  partj  in  city 

gOTemor  shall  nominate,  and  by  and  with  comicil  and  half  by  another.    Kathbone 

the  advice  and  consent  of  the  Senate  u.  Wirth,  160  N.  Y.  469,  46  N.  £.  16,  34 

appoint,  all  officers  whose  offices  are  es-  L.  R.  A.  408.    But  a  provision  that  not 

tablished  by  the  constitution  or  shall  be  more  than  two  of  the  three  members  of  a 

created  by  law,  and  whose  appointment  civil  service  commission  shall  be  of  the 

or  election  is  not  otherwise  provided  for,  same  political  party  is  valid.     Rogers  v. 

and  that  no  such  officer  shall  be  appointed  Buffalo,  128  N.  Y.  173,  26  N.  £.  274,  9 

or  elected  by  the  legislature.    The  court  L.  R.  A.  679.^ 

decided  tliat  this  did  not  preclude  the  ^  Attorney-General  v.  Brown,  1  Wis. 
legislature  from  creating  a  board  of  613.  **  Whatever  power  or  duty  is  ex- 
public  works  of  which  the  State  officers  pressly  given  to,  or  imposed  upon,  the 
should  be  ex  officio  the  members.  The  executive  department,  is  altogether  free 
legislature  may  regulate  appointment  to  from  the  interference  of  the  other 
statutory  offices :  People  v.  Osborne,  7  CoL  branches  of  the  government  Especially 
606 ;  may  provide  a  board  of  civil  service  is  this  the  case  where  the  subject  is  com- 
commissioners  to  prescribe  qualifications  mitted  to  the  ditcretion  of  the  chief  exec- 
of  all  officers  not  provided  for  by  the  utive  officer,  either  by  the  constitution 
constitution  :  Opinion  of  Justices,  138  or  by  the  laws.  So  long  as  the  power  is 
Mass.  601.  [|For  other  cases  upon  merit  vested  in  him,  it  is  to  be  by  him  exercised, 
system  in  civil  service,  see  People  o.  Kip-  and  no  other  branch  of  the  government 
ley,  171  HI.  44,  49  N.  E.  229,  41  L.  R.  A.  can  control  its  exercise."  Under  the  Con- 
776 ;  Chittenden  v.  Wurster,  162  N.  Y.  stitution  of  Ohio,  which  forbids  the  exer- 
846,  46  N.  £.  867,  87  L.  R.  A.  809 ;  Re  else  of  any  appointing  power  by  the  legis- 
Keymer,  148  N.  Y.  219,  42  N.  E.  667,  lature,  except  as  therein  authorized,  it 
36  L.  R.  A.  447 ;  Opinion  of  Justices,  was  held  that  the  legislature  could  not, 
166  Mass.  689,  44  N.  E.  626,  84  L.  R.  A.  by  law,  constitute  certain  designated  per- 
68 ;  Newcomb  v.  Indianapolis,  141  Ind.  sons  a  State  board,  with  power  to  appoint 
451,  40  N.  E.  919,  28  L.  R.  A.  732 ;  commissioners  of  the  State  House,  and 
Rogers  v.  Buffalo,  128  N.  Y.  173,  26  directors  of  the  penitentiary,  and  to  re- 
K.  E.  274,  9  L.  R.  A.  679 ;  Neumeyer  v,  move  such  directors  for  cause.  State  v. 
Krakel,  —  Ky.  — ,  62  S.  W.  618  (April  Kennon,  7  Ohio  St.  646.  By  the  Indiana 
26,  1901) ;  People  v.  Mosher,  168  N.  Y.  Constitution  all  officers  whose  appoint- 
82,  67  N.  E.  88,  79  Am.  St.  662 ;  Peo-  ment  is  not  otherwise  provided  for,  shall 
pie  V.  Roberts,  148  N.  Y.  860,  42  N.  E.  be  chosen  in  such  manner  as  shall  be  pre- 
1082,  81  L.  R.  A.  399.^  May  appoint  a  scribed  by  law.  The  power  to  ordain  the 
State  board,  if  constitution  does  not  ex-  "  manner  "  does  not  give  the  legislature 
pressly  empower  the  governor  to  do  so.  power  to  appoint.  State  t;.  Denny,  118 
People  V.  Freeman,  80  Cal.  288.  22  Pac.  Ind.  882,  21  N.  E.  262,  274,  4  L.  R.  A. 
178.  See  Hovey  t;.  State,  119  Ind.  386,  79;  Evansville  v.  State,  118  Ind.  426,  21 
21  N.  E.  890;  Biggs  v.  McBride,  17  Oreg.  N.  E.  267,  4  L.  R.  A.  93.  And  see  Davis 
640,  21  Pac.  878 ;  State  v,  Covington,  29  v.  State,  7  Md.  161 ;  also  cases  referred 
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cannot  exercise  or  assume  except  by  legislative  authority,  and 

to  in  preceding  note.  [[O'Connor  v.  Fond  0  L.  R.  A.  579 ;  Neumeyer  v,  Krakel, 
du  Lmc,  109  Wis.  258,  85  N.  W.  327.  —  Ky.  — ,  62  S.  W.  618;  People  u. 
The  power  of  appointment  to  a  particular  Mother,  168  N.  Y.  32,  57  N.  K.  88,  79  Am. 
office  may  be  Tested  in  the  State  geolo-  St.  562.  The  mayor  of  a  city  may  be  em- 
gist.  State  v.  Hyde,  129  Ind.  296, 28  N.  E.  powered  to  appoint  the  principal  exec- 
186, 13  L.  R.  A.  79.  The  governor's  power  utive  officers  thereof.  Datz  v,  Clereland, 
of  appointment  cannot  be  indirectly  taken  52  M.  J.  L.  188,  19  Atl.  17,  7  L.  li.  A.  481. 
away ;  as  by  abolishing  the  office  or  For  other  cases  on  appointing  power,  see 
offices  and  creating  another  and  attaching  State  i;.  Boucher,  8  N.  D.  889,  56  N.  W. 
to  it  the  duties  of  the  office  or  offices  abol-  142,  21  L.  K.  A.  589.  J 
ished.  Johnson  v.  State,  59  N.  J.  L.  585,  Where  the  governor  has  power  to  re- 
87  Atl.  949,  88  L.  R.  A.  878,  89  Atl.  646.^  move  an  officer  for  neglect  of  duty,  he  is 
As  to  what  are  public  officers,  see  State  the  sole  judge  whether  the  duty  has  been 
V.  Stanley,  06  N.  C.  59,  8  Am.  Rep.  488.  neglected.  State  v.  Doherty,  25  La.  Ann. 
An  appointment  to  office  was  said,  in  Tay-  119, 18  Am.  Rep.  181 ;  QState  v.  Johnson, 
lur  V.  Commonwealth,  8  J.  J.  Marsh.  401,  80  Fla.  488,  11  So.  845,  18  L.  R.  A.  410; 
to  be  intrinsically  an  executive  act  In  and  see  Trainor  v.  Wayne  Co.  Auditors, 
a  certain  sense  this  is  doubtless  so,  but  it  89  Mich.  162,  50  N.  W.  809,  15  L.  R.  A. 
would  not  follow  that  the  legislature  could  95,  and  note  on  power  of  summary  re- 
exercise  no  appointing  power,  or  could  moval.]]  The  courts  cannot  review  his 
confer  none  on  others  than  the  chief  exec-  action  if  it  is  taken  after  a  hearing :  State 
utive  of  the  State.  Where  the  constitu-  v.  Hawkins,  44  Ohio  St  98,  5  N.  E.  228; 
tion  contains  no  negative  words  to  limit  but  he  must  afford  an  opportunity  for 
the  legislative  authority  in  this  regard,  the  defence.  DuUam  v.  Willson,  58  Mich, 
legislature  in  enacting  a  law  must  decide  892,  19  N.  W.  112;  [|State  v.  Johnson,  80 
for  itself  what  are  the  suiuble,  conven-  Fla.  488,  11  So.  845,  18  L.  R.  A.  410; 
lent,  or  necessary  agencies  for  its  execu-  State  v.  Smith,  85  Neb.  18,  52  N.  W.  700, 
tion,  and  the  authority  of  the  executive  16  L.  R.  A.  791 ;  Biggs  u.  McBride,  17 
must  be  limited  to  taking  care  that  the  Oreg.  640,  21  Fac.  878,  5  L.  R.  A.  11 5. J 
law  is  executed  by  such  agencies.  See  Contra,  unless  the  right  is  expressly 
Baltimore  v.  State,  15  Md.  876 ;  QState  v.  secured  to  the  officer.  Donahue  v.  Will 
Henderson,  4  Wyo.  585,  85  Pac.  517,  22  Co.,  100  111.  94,  and  cases  cited.  [Jot 
L.  R.  A.  751 ;  Fox  r.  McDonald.  101  Ala.  a  pase  of  removal  for  gross  carelessness 
51,  18  So.  416,  21  L.  R.  A.  529,  46  Am.  in  declaring  the  result  of  a  vote  upon  a 
St  98 ;  State  v.  George,  22  Oreg.  142, 29  constitutional  amendment,  see  Attorney- 
Pac.  856,  16  L.  R.  A.  787,  29  Am.  St.  586.  General  v.  Jochim,  99  Mich.  868, 58  N.  W. 
That  power  to  appoint  CityCommissioners  611,  28  L.  R.  A.  699,  41  Am.  St.  606.  Pro- 
may  be  given  to  circuit  judges.  SeeTerre  vision  for  impeachment  or  removal  does 
Haute  i;.  Evansville  and  T.  H.  Ry.  Co.,  not  prevent  virtual  removal  by  legislature 
149  Ind.  174,  46  N.  E.  77,  87  L.  R.  A.  189;  through  statute  abolishing  the  office  and 
and  see  note  16  L.  R.  A.  787,  on  the  con-  creating  another  with  same  duties  and 
Btitutional  power  of  courts  or  judges  to  powers.  State  v.  Hyde,  129  Ind.  296, 28  N. 
appoint  offifiers.  With  regard  to  require-  £.  186, 18  L.  R.  A.  79.  Power  of  removal 
ments  of  merit  in  appointees  and  compet-  cannot  be  conferred  on  court.  Gordon  v. 
itive  examinations  for  the  ascertainment  Moores,  61  Neb.  345,  85  N.  W.  298.^ 
tliereof,  see  People  v.  Kipley,  171  111.  44,  If  the  governor  has  power  to  appoint 
49  N.  E.  229,  41  L.  K.  A.  775;  Chittenden  with  the  consent  of  Senate,  and  to  re- 
V.  Wurster,  152  N.  Y.  845,  46  N.  E.  867,  move,  he  may  remove  without  such  con- 
87  L.  R.  A.  809;  i?«  Keymer,  148  N.  T.  sent  Lane  v.  Com.,  103  Pa.  St  481; 
219,  42  N.  E.  667,  85  L.  R.  A.  447 ;  Opin-  Harman  v.  Harwood,  68  Md.  1.  See,  hs 
ion  of  JttsUces,  166  Mass.  589,  44  N.  E.  to  discretionary  powers,  ante,  pp.  73-75, 
025,  84  L.  R.  A.  58;  People  v.  Roberts,  notes. 

148  N.  Y.  860,  42  N.  £.  1082,  81  L.  R.  A.  The  executive,  it  has  been  decided,  hns 

899;  Newcomb  v.  Indianspoiis,  141  Ind.  power  to  pardon  for  contempt  of  court 

451.  40  N.  £.  919,  28  L.  R.  A.  782;  Rogers  State  v.  Sauvinet,  24  La.  Ann.  119, 18  Am. 

V.  Buffiklo,  123  N.  Y.  178,  25  N.£.  274,  Rep.  115;  [jSharp  v.  State,  102  Tenn. 
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the  power  which  in  its  discretion  it  confers  it  may  also  in  its 

discretion  withhold,  or  confide  to  other  hands.  ^     Whether  in 

'  ft 

those  cases  where  power  is  given  by  the  constitution  to  the  gov- 
ernor, the  legislature  have  the  same  authority  to  make  rules  for 
the  exercise  of  the  power  that  they  have  to  make  rules  to  govern 
the  proceedings  in  the  courts,  may  perhaps  be  a  question.^    It 

9,  49  S.  W.  752,  43  L.  R.  A.  788,  73  authorizing  sentence  of  prisoner  for  an 

Am.  St.  861. |]    A  general  power  to  par-  indefinite  tenn  not  less  than  the  minimum 

don  majr  be   exercised   before  as   well  prescribed  by  law  nor  greater  than  the 

as  after  conviction.    Lapeyre  v.  United  maximum  with  authority  to  the  board  of 

States,  17  Wall.  191;  Doniinick  r.  Bow-  prison  control  to  release  on  parol  after 

doin,  44  Ga.  357 ;  Grubh  v.  Bullock,  44  Ga.  expiration  of  minimum  period   mid   to 

370 ;  [[Terr.  v.  liichardson,  9  Okla.  579,  recommit  upon  Tiolation  of  parol  is  Toid 

dO  Pac.  244,  49  L.   R.  A.  440. j]     The  as  inft-inging  upon  goremor^s  pardoning 

President's  power  to  pardon  does  not  ex-  power.    People  v.  Cummings,  88  Mich, 

tend  to  the  restoration  of  property  which  249,  60  N.  W.  310,  14  L.  R.  A.  286,  and 

has  been  judicially  forfeited.    Knote  v,  note.    Sentence  may  be  suspended  after 

United  States,  10  Ct.  of  CI.  397,  and  96  conTiction,  and  such  suspension  may  bo 

U.  S.  149;  Osl)om  v.  United  States,  91  withdrawn  at  any  time.      It  does  not 

U.  S.  474.    The  pardrm  may  be  granted  encroach  upon  governor's  power  to  grant 

by    general    proclamation.      Carlisle    v.  pardons  and  reprieves.    People  v,  Mon- 

United   States,  16  Wall.  147 ;  Lapeyre  roe  Co.  Ct.,  141  N.  Y.  288,  86  N.  E.  886, 

V.  United  States,  17  Wall.  191.    The  de-  28  L.  R.  A.  856.3 

livery  of  a  pardon  to  the  prison  warden,  ^  "  In  deciding  this  question  [as  to  the 

makes  it  operative.    Ex  parte  Powell,  78  authority  of  the  governor],  recurrence 

Ala.  517.    One  receiving  a  full  pardon  must  be  had  to  the  constitution.    That 

from  tl)e  President  cannot  afterwards  be  furnishes  the  only  rule  by  which   the 

required  by  law  to  establish  loyalty  as  a  court  can  be  governed.   That  is  the  char- 

condition  to  the  assertion  of  legal  rights,  ter  of  the  governor's  authority.    AH  the 

Carlisle  v.  United  States,  16  Wall.  147.  powers  delegated  to  him  b^  or  in  accord- 

Nor  be  prosecuted  in  a  civil  action  for  ance  with  that  instrument,  he  is  entitled 

the  same  acts  for  which  he  it  pardoned,  to  exercise,  and  no  others.    The  constitu- 

United    States  v.  McKee,  4  Dill.   128.  tion  is  a  limitation  upon  the  powers  of 

Pardon  removes  all  disabilities  resulting  the  legislative  department  of  the  govern- 

from  conviction,  and    may  be   granted  ment,  but  it  is  to  be  regarded  as  a  grant 

after  sentence  executed.    State  v.  Foley,  of  powers    to    the    other    departments. 

16  Nev.  64,  37  Am.  Rep.  468;  Edwards  Neither  the  executive  nor  the  judiciary, 

V.  Com.,  78  Va.  89;  State  v.  Dodson,  16  therefore,  can  exercise  any  authority  or 

S.   C.  458 ;  [[State  v,  Martin,  69  Ohio,  power  except  such  as  is  clearly  granted 

212,  52  N.  E.  188, 43  L.  R.  A.  94,  69  Am.  by  the  constitution."    Field  v.  People,  3 

St.  762.^    But  a  mere  executive  order  111.  79,  80. 

to  discharge  from  custody  is  not  such  a  *  Whether  the  legislature  can  const!- 

pardon.    State  v.  Kirschner,  28  Mo.  App.  tutionally  remit  a  fine,  when  the  pardon- 

849.    It  does  not  release  from  the  obliga-  ing  power  is  vested  in  the  governor  by 

tion  to  pay  costs  of  the  prosecution.    In  the  constitution,  has  been  made  a  ques- 

re  Boyd,  34  Kan.  570,  9  Pac.  240;  Smith  tion ;  and  the  cases  of  Haley  v.  Clarke,  26 

V.  State,  6  I^a,  637.    [[Upon  invalidity  Ala.  489,  and  People  v.  Bircham,  12  Cal. 

of   legislative   pardon,  see    Singleton  r.  50,  are  opposed  to  each  other  upon  the 

State.  88  Fla.  207.  21  So.  21,  34  L.  R.  A.  point.    If  the  fine  is  payable  to  the  State, 

251,  56  Am.  St.  177,  and  note  thereto  in  perhaps  the  legislature  should  be  consid- 

L.  R.  A.    Where  board  of  pardons  has  ered  as  having  the  same  right  to  dis- 

only  advisory  power,  the  governor's  par^  charge  it  that  they  would  have  to  release 

doning  fxtwer    Is    in  nowise    infringed,  any  other  debtor  to  the  State  from  his 

Rich  V.  Chamberlain,  104  Mich.  436,  62  obligation.      In    Indiana    the    Supreme 

N.  W.  584,  27  L.  R.  A.  673.    Statute  Court  cannot  be  Invested  with  power  to 
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would  seem  that  this  must  depend  generally  upon  the  nature  of 
the  power,  and  upon  the  question  whether  the  constitution,  in 
conferring  it,  has  furnished  a  sufficient  rule  for  its  exercise. 
Where  complete  power  to  pardon  is  conferred  upon  the  execu- 
tive, it  may  be  doubted  if  the  legislature  can  impose  restrictions 
under  the  name  of  rules  or  regulations;  but  where  the  governor 
is  made  commander-in-chief  of  the  military  forces  of  the  State, 
it  is  obvious  that  his  authority  must  be  exercised  under  such 
proper  rules  as  the  legislature  may  prescribe,  because  the  mili- 
tary forces  are  themselves  under  the  control  of  the  legislature, 
and  military  law  is  prescribed  by  that  department.  There 
would  be  this  clear  limitation  upon  the  power  of  the  legislature 

grant  reprieves.  Sutler  v.  State.  07  Ind.  county  officers  as  to  the  propriety  of  the 
873.  The  Secretary  of  the  Treasury  remission,  was  sustained  as  an  act  witiiin 
may  remit  penalties  for  breach  of  reve-  the  power  conferred  by  the  constitution 
nne  laws.  The  Laura,  114  U.  S.  411,  upon  the  legislature  to  prescribe  regula- 
6  Sup.  Ct.  Rep.  881.  In  Michigan  a  judge  tions  in  these  cases.  And  see  Branham 
cannot  by  suspending  sentence  indefl-  v.  Lange,  10  Ind.  497.  The  power  to  re- 
nttely  practically  pardon  a  prisoner,  prieve  is  not  included  in  the  power  to 
People  r.  Brown,  64  Mich.  15,  19  N.  W.  pardon.  Ex  parte  Howard,  17  N.  H.  645. 
571.  An  act  allowing  a  prisoner  to  go  on  Contra,  Ex  parte  Fleming,  60  Miss.  910. 
parol,  but  in  legal  control  of  prison  man-  It  has  been  decided  that  to  give  parties 
agere  and  subject  to  recall,  is  ynlid.  who  have  been  convicted  and  fined  the 
8Ute  V.  Peters,  43  Ohio  St.  620.  4  N.  E.  benefit  of  the  insolvent  laws  is  not  an 
81.  In  Morgan  v.  Bufflngton,  21  Mo.  649,  exercise  of  the  pardoning  power.  Ex 
it  was  held  that  the  State  auditor  was  parte  Scott,  19  Ohio  St.  681.  And  where 
not  obliged  to  accept  as  conclusive  the  the  constitution  provided  that  "In  all 
certificate  from  the  Speaker  of  the  House  criminal  and  penal  cases,  except  those 
as  to  the  sum  due  a  member  of  the  House  of  treason  and  impeachment,  [the  gover- 
for  attendance  upon  it,  but  that  he  might  nor]  shall  have  power  to  grant  pardons 
lawfully  inquire  whether  the  amount  had  after  conviction,  and  remit  fines  and  for- 
been  actually  earned  by  attendance  or  feitures,"  &c.,  it  was  held  that  this  did 
not  The  legislative  rule,  therefore,  can-  not  preclude  the  legislature  from  passing 
not  go  to  the  extent  of  compelling  an  ex-  an  act  of  pardon  and  amnesty  for  parties 
ecutive  officer  to  do  something  else  than  liable  to  prosecution,  but  not  yet  com- 
his  duty,  under  any  pretence  of  regula-  victed.  State  r.  Nichols,  26  Ark.  74, 
tion.  The  power  to  pardon  ofil^nders  ia  7  Am.  Rep.  600.  An  act  approved  by 
vested  by  the  several  State  constitutions  the  governor  vacating  a  conviction  op  t- 
in  the  governor.  It  is  not,  however,  a  ates  as  a  pardon.  People  v.  Stewart, 
power  which  necessarily  inheres  in  the  1  Idaho,  646.  Pardons  may  be  made  con- 
executive.  State  V.  Dunning,  9  Ind.  20.  ditional,  and  forfeited  if  the  condition  is 
And  several  of  the  State  constitutions  not  observed.  State  v.  Smith,  1  Bailey, 
have  provided  that  it  shall  be  exercised  283;  Lee  v.  Murphy,  22  Gratt.  789;  Re 
under  such  regulations  as  shall  be  pre-  Ruhl,  6  Sawyer,  186;  Kennedy's  Case, 
scribed  by  law.  There  are  provisions  135  Mass.  48;  Ex  parte  Marks,  64  Cal. 
more  or  less  broad  to  this  purport  in  those  20,  28  Pac.  109.  But  a  pardon  obtained 
of  Kansas,  Florida,  Alabama,  Arkansas,  by  fraud  is  held  conclusive,  though  after- 
Texas,  Mississippi,  Oregon,  Indiana,Iowa,  ward  declared  null  by  the  governor, 
and  Virginia.  In  State  ».  Dunning,  9  Ind.  Knapp  v.  Thomas,  89  Ohio  St.  877.  [A 
20,  an  act  of  the  legislature  requiring  the  pardon  does  not  relieve  from  forfeiture 
applicant  for  the  remission  of  a  fine  or  for-  of  bail  bond.  Dale  r.  Common  wealth,  101 
feiture  to  forward  to  the  governor,  with  Ky.  612,  42  S.  W.  98,  88  L.  R.  A.  808.^ 
hia  application,  the  opinion  of  certain 

11 
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to  prescribe  rules  for  the  executive  department ;  that  they  must 
not  be  such  as,  under  pretence  of  regulation,  divest  the  executive 
of,  or  preclude  his  exercising,  any  of  his  constitutional  preroga- 
tives or  powers.  Those  matters  which  the  constitution  specifi- 
cally confides  to  him  the  legislature  cannot  directly  or  indirectly 
take  from  his  control.  And  on  the  other  hand  the  legislature 
cannot  confer  upon  him  judicial  authority ;  such  as  the  authority 
to  set  aside  the  registration  of  voters  in  a  municipality;^  or 
clothe  him  with  any  authority,  not  executive  in  its  nature,  which 
the  legislature  itself,  under  the  constitution,  is  restricted  from 
exercising.^ 

It  may  be  proper  to  say  here,  that  the  executive,  in  the  proper 
discharge  of  his  duties  under  the  constitution,  is  as  independent 
of  the  courts  as  he  is  of  the  legislature.* 

1  State  V.  Staten,  6  Cold.  233.  N.  Y.  136,  50  N.  E.  791,  66  Am.  St.  647. 
^  Smith  V.  Norment,  6  Yerg  27 L  This  last  was  a  case  where  it  was  at- 
'  It  has  been  a  disputed  qaestion  tempted  to  compel  action  of  governor  as 
whether  the  writ  of  mmtdamus  will  lie  member  of  board  of  trustees  ex  officio. 
to  compel  the  performance  of  executive  See  also  State  ex  rel.  v.  Nash,  66  Ohio, 
duties.  In  the  following  cases  the  power  612,  64  N.  E.  558.3  Nor  can  he  be  en- 
has  either  been  expressly  affirmed,  or  it  joined  from  acting.  Smith  v.  Myen, 
has  been  exercis<ed  without  being  ques-  109  Ind.  1;  Bates  v,  Ta3lor,  87  Tenn. 
tinned.  State  v.  Moffitt,  5  Ohio,  358;  319.  See  Lacy  v.  Martin,  89  Kan.  703, 
State  V.  Governor,  5  Ohio  St.  529 ;  Coltin  18  Pac.  957 ;  Kilpatrick  v.  Smith,  77  Va. 
v.  Ellis,  7  Junes  (N.C.),  545;  Chamberlain  847.  In  Hartranft's  Appeal,  85  Pa.  St. 
V.  Sibley,  4  Minn.  309;  Magruder  v.  Gov.  433,  27  Am.  Rep.  607,  it  was  decided  that 
ernor,  25  Md.  173  ;  Groome  v.  Gwinn,  43  the  governor  was  not  subject  to  the  sub- 
Md.  572 ;  Tennessee,  &c.  R.  R.  Co.  v.  poena  of  the  grand  jury;  In  Minnesota 
Moore,  36  Ala.  371;  Middleton  v.  Lowe,  it  seems  that  officers  of  the  executive 
30  Cal.  596;  Harpending  u,  Haight,  39  department  are  exempt  from  judicial 
Cal.  189,  2  Am.  Rep.  433;  Chumasero  process  even  in  the  case  of  ministerial 
V.  Potts,  2  Mont.  244;  Martin  t7.  Ingham,  duties.  Rice  v.  Austin.  19  Minn.  103; 
38  Kan.  641,17  Pac.  162.  See  Hatch  v.  County  Treasurer  v.  Dike,  20  Minn. 
Stoneman,  66  Cal.  632,  6  Pac.  734.  In  363;  Western  R.  R.  Co.  v.  De  Graff,  27 
the  following  cases  the  power  has  been  Minn.  1,6  N.  W.  841 ;  Statev.  Whitcomb, 
denied  :  Hawkins  v.  Governor,  1  Ark.  28  Minn.  50.  QSee  also  State  v.  Stone, 
570;  Low  v.  Towns,  8  Ga.  360;  State  u.  120  Mo.  428,  26  S.  W.  876,  28  L.  R.  A. 
Kirk  wood,  14  Iowa,  162;  Dennett,  Peti-  194,41  Am.  St.  705,  and  Frost  u.  Thomas, 
tioner,  82  Me.  510;  People  v.  Bissell,  19  26  Col.  222,  50  Pac.  899,  77  Am.  St.  259. 
111.  229;  People  v.  Yates,  40  111.  126;  That  court  will  not  interfere  with  the 
People  17.  Cullom,  100  111.  472;  State  v.  exercise  of  discretion  on  the  part  of  a 
Governor,  25  N.  J.  331 ;  Mauran  v.  Smith,  railroad  commission  where  such  discre- 
8  U.  1.  102;  State  v,  Warmoth,  22  La.  tion  is  authorized  by  law,  see  Louisville 
Ann.  1,  2  Am.  Rep.  712 ;  Same  v.  Same,  &  N.  R.  Co.  v.  Commonwealth,  104  Ky. 
24  La.  Ann.  351,  18  Am.  Rep.  126 ;  Peo-  226,  46  S.  W.  707,  47  S.  W.  598,  48  S.  W. 
pie  V.  Governor,  29  Mich.  320, 18  Am.  Rep.  416,  43  L.  R.  A.  541,  549,  550.  For  efiect 
89;  State  v.  Governor,  39  Mo.  388;  Vicks-  of  clause  denying  governor  power  to  re- 
burg  &  M.  R.  R.  Co.  V,  Lowry,  61  Miss,  move  officers  for  partisan  reasons,  see 
102;  [[Territorial  Ins.  Asylum  v.  Walfley,  People  v.  Martin,  19  Col  565,  86  Pac.  643, 
—Ariz— .22  Pac.  383  (8  July,  1889),  8  L.  24L.R.A.201.  In  Maryland,  the  procla- 
R.  A.  188;  Bates  ».  Taylor,  3  Pick.  (Tenn.)  mation  of  the  governor  that  a  proposed 
319, 11  S.  W.  266;  People  v.  Morton,  156  amendment  to  the  Constitution  has  been 
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Delegating  Legislative  Powers. 

One  of  the  settled  maxims  in  constitutional  law  is,  that  the 
power  conferred  upon  the  legislature  to  make  laws  cannot  be 
delegated  by  that  department  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  State  has  located  the  authority, 
there  it  must  remain;  and  by  the  constitutional  agency  alone  the 
laws  must  be  made  until  the  constitution  itself  is  changed.  The 
power  to  whose  judgment,  wisdom,  and  patriotism  this  high 
prerogative  has  been  intrusted  cannot  relieve  itself  of  the 
responsibility  by  choosing  other  agencies  upon  which  the  power 
shall  be  devolved,  nor  can  it  substitute  the  judgment,  wisdom, 
and  patriotism  of  any  other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sovereign  trust. ^ 

duly  adopted  is  not  subject  to  review  by  Stout,  28  Barb.  849;  Rice  v.  Foster,  4 

any  other  officer  or  department.  Wormnn  Harr.  470;  Santo  t7.  State,  2  Iowa,  165; 

9.  Hagan,  78  Md.  152,  27  Atl.  616,  21  Geebrick  v.  State,  6  Iowa,  491 ;  State 

L.  U.  A.  716.J  V.  Beneke,  9  Iowa,  203;  State  v.  Weir, 

1  "These  are  the  bounds  which  the  83  Iowa,  184,  11  Am.  Rep.  115;  People 
trust  that  is  put  in  them  by  the  society,  v.  Collins,  8  Mich.  848;  Railroad  Com- 
and  the  law  of  God  and  nature,  have  pany  v.  Commissioners  of  Clinton  County, 
set  to  the  legislative  power  of  every  1  Ohio  St.  77 ;  Parker  v,  Common- 
Commonwealth,  in  all  forms  of  govern-  wealth,  6  Pa.  St.  507 ;  Commonwealth 
ment: —  ».  Mc Williams,  11  Pa.  St.  61;  Maize  w. 

"  First.    They  are  to  govern  by  pro-  State,  4  Ind.  842;  Meshmeier  t^.  State,  11 

mnlgated    established    laws,   not  to    be  Ind.  482 ;  State  v.  Parker,  26  Vt  357 ; 

varied  in  particular  cases,  but  to  have  State  v.  Swisher,  17  Tex.  441 ;  State  v. 

one  rule  for  rich  and  poor,  for  the  fa-  Copeland,  8  R.  I.  88 ;  State  v.  Wilcox,  45 

Yoritc  at  court  and  the  countryman  at  Mo.  458 ;   Commonwealth  v.  Locke,  72 

plough.  Pa.   St.  491 ;    Ex  parte  Wall,  48  Cal. 

"Secondly,    These  laws  also  ought  to  279;  Willis  v.  Owen,  43  Tex.  41 ;  Fams- 

be  designed  for  no  other  end  ultimately  worth  Co.  v.  Lisbon,  62  Me.  451 ;  Brewer 

bat  the  good  of  the  people.  Brick  Co.  v.  Brewer,  62  Me.  62 ;  State  v. 

"  Thirdlif.    They  must  not  raise  taxes  Hudson  Co.  Com'rs,  87  N.  J.  12;  Auditor 

on  the  property  of  the  people  without  the  v.  Holland,  14  Bush,  147 ;  State  v.  Simons, 

consent  of  the  people,  given  by  them-  82  Minn.  540,  21  N.  W.  750.    [Statutory 

selTes  or  their  deputies.    And  this  prop*  delegation  of  power  to  incorporated  medi- 

erly  concerns    only   such   governments  cal  societies  to  appoint  medical  exam- 

where  the  legislative  is  always  in  being,  iners  to  examine  and  pass  upon  the  fitness 

or  at  least  where  the  people  have  not  of  applicants  for  license  to  practise  medi- 

reserved  any  part  of  the  legislative  to  cine  is  not  invalid.    Scholle  r.  State,  90 

deputies,  to  be  from  time  to  time  chosen .  Md.  729,  46  Atl.  826,  50  L.  R.  A.  411. 

by  themselves.  Power  of  classification  of  towns  and  cities 

"  Fourthljf.  The  legislative  neither  cannot  be  delegated.  Jernigan  9.  Madi- 
mnst  nor  can  transfer  the  power  of  sonville.  102  Ky.  813,  43  S.  W.  448,  89 
making  laws  to  anybody  else,  or  place  L.  R.  A.  214.  Nor  power  of  taxation 
it  anywhere  but  where  the  people  have."  except  as  constitution  expressly  author- 
Locke  on  Civil  Government,  §  142.  izes.    State  v.  Des  Moines,  103  Iowa,  76, 

That  legislative  power  cannot  be  del-  72  N.  W.  689,  89  L.  R.  A.  285.    But  a 

egated,  see  Thome  v.  Cramer,  15  Barb,  court  may  be  authorized  to  direct  in  what 

112;   Bradley  v.  Baxter,  15  Barb.  122;  manner  its  writs  shall  be  served  and  what 

Baito  V.  Himrod,  8  N.  T.  488;  People  v.  notice  shall  be  given.    State  v.  Adams 
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But  it  is  not  always  essential  that  a  legislative  act  should  be 

a  completed  statute  which  must  in  any  event  take  effect  as  law, 

Express  Co.,  66  Minn.  271, 68  N.  W.  1085,  lands  through  which  railroad  runs.    Bir- 

r>8  L.  U.  A.  225.    Board  of  liealth  cannot  mingham  M.  K.  Co.  v.  Parsons,  100  Ala. 

1)6  authorized  to  make  general  rules  con-  662,  13  So.  002,  27  L.  R.  A.  263,  46  Am. 

cerning  compulsory  vaccination.     State  St.    92.     Elective    franchise   cannot   be 

r.  Burdge,  96  Wis.  390,  70  N.  W.  347,  conferred    upon  women  upon  condition 

37  L.  R.  A.  157,  60  Am.  St.  123.  The  that  the  statute  be  approve<i  at  a  subse- 
legislature  cannot  delegate  to  an  official  quent  election.  Re  Municipal  Suffrage 
tiie  final  authority  to  determine  what  to  Women,  160  Mass.  686,  36  N.  E.  488, 
shall  be  done  to  make  factories  and  23  L.  R.  A.  113,  and  note  hereto  on  power 
workshops  sanitary.  Schaezlein  v.  Cab-  to  make  a  statute  contingent  on  popular 
nniss,  136  Cal.  466,  67  Pac.  765,  87  Am.  approval.  Law  authorizing  release  from 
St.  122;  or  the  extent  of  a  taking  for  imprisonment  for  drunkenness  upon  entry 
waterworks.  Stearns  v.  Barre,  73  Vt.  of  recognizance  that  convict  will  take  the 
281,50  Atl.  1086,87  Am.  St.  721.  Stat-  "Jag  Cure,"  and  final  discharge  upon 
ute  imposing  a  penalty  upon  any  carrier  exhibition  of  certificate  of  attendance  and 
charging  more  than  a  reasonable  rate  compliance  with  rules  of  the  institution  is 
without  prescribing  any  means  of  deter-  void.  Senate  of  Happy  Home  Club  r. 
mining  what  is  such  rate  is  void.  Louis-  Alpena  Co.,  09  Mich.  117,  57  N.  W.  1101, 
ville  &  N.  R.  Co.  9.  Commonwealth,  99  28  L.  R.  A.  144.  Where  the  legislature  is 
Ky.  132,  36  S.  W.  129,  33  L.  R.  A.  209,  directed  to  regulate  the  salaries  of  county 
59  Am.  St.  457 .j]  clerks  in  proportion  to  duties  performed, 

[Court  cannot  be  empowered  to  pass  and  a  statute  fixes  tlieir   salaries,  the 

upon  propriety  of  incorporation  of  lands  legislature     cannot     authorize     county 

i!ito  a  village.    Re  Application  of  North  boards   to   allow    the    clerks    deputies. 

Milwaukee,  93  Wis.  616,  67  N.  W.  1033,  Dougherty  v.  Austin,  94  Cal.  601,  28 

38  L.  R.  A.  638.  Insurance  commissioner  Pac.  884,  29  Pac.  1092,  10  L.  R.  A.  161, 
cannot  be  empowered  to  determine  the  and  note  on  delegation  of  legislative 
form  of  standard  insurance  contract  for  powers.  Municipality  cannot  be  author- 
the  State.  Dowling  v.  Lancashire  Ins.  ized  to  modify  the  jurisdiction  of  courts. 
Co.,  92  Wis.  63,  65  N.  W.  788,  31  L.  Vesta  Mills  v,  Charieston,  60  S.  C.  1,  88 
R.  A.  112;  Anderson  v.  Manchester  S.  E.  226.  Right  of  initiative  and  refer- 
Fire  As.  Co.,  69  Minn.  182,  68  N.  W.  endum  cannot  be  conferred  on  people  of 
241,  28  L.  li.  A.  609;  O'Neil  i;.  Amer-  a  municipality  in  respect  even  of  munic- 
ican  Fire  Ins.  Co.,  166  Pa.  72,  SO  Atl.  ipal  affairs.  Elliott  v.  Detroit,  121  Mich. 
945,  26  L.  R.  A.  716,  46  Am.  St.  650.    A  611,  84  N.  W.  820.] 

statute  authorizing  a  particular  officer  to  [For  other  caaes  denying  right  to  del- 
pass  upon  the  question  of  character,  to  egate  legislative  power,  see  Bradshaw 
determine  the  granting  of  license  is  not  a  r.  Lankford,  73  Md.  428,  21  Atl.  66,  11 
delegation  of  legislative  power.  Delega-  L.  R.  A.  682,  26  Am.  St.  602;  Owensboro 
tion  of  power  to  determine  who  are  within  &  N.  R.  Co.  ».  Todd,  91  Ky.  176, 16  S.  W. 
the  operation  of  the  law  is  not  a  delega-  56,  11  L.  R.  A.  285;  Arms  ».  Ayer,  192 
tion  of  legislative  power.  State  v.  Thomp-  111.  601,  61  N.  E.  861,  86  Am.  St.  357, 
son,  160  Mo.  883,  60  S.  W.  1077,  83  Am.  where  it  is  said,  quoting  from  Dowling  p. 
St.  468,  54  L.  R.  A.  950.  So  permitting  Lancashire  Ins.  Co.,  92  Wis.  63,  66  N.  W. 
city  councils  upon  petition  of  specified  788 :  "  A  law  must  l>e  complete  in  all  its 
portion  of  voters  of  respective  cities  to  terms  and  provisions  when  it  leaves  the 
suspend  certain  penalties  of  a  prohibitory  legislative  branch  of  tlie  government,  and 
liquor  law  is  not  a  delegation  of  legisla-  nothing  must  be  left  to  the  judgment  of 
tive  powers,  nor  is  it  an  infringement  of  the  electors  or  other  appointee  or  delegate 
the  pardoning  power  of  the  executive,  of  the  legislature,  so  that  in  form  and 
State  17.  Forkner,  94  Iowa,  1,  62  N.  W.  substance  it  is  a  law  in  all  its  details  in 
772, 28L.R.  A.206.  Statute  may  require  prenenti,  but  which  may  be  left  to  take 
railroad  to  construct  cattle-guards  when  effect  in  futuro,  if  necessary,  upon  the 
demand  therefor  is  made  by  owners  of  ascertainment  of  any  prescribed  flict  or 
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at  the  time  it  leaves  the  hands  of  the  legislative  department,  A 
statute  may  be  conditional^  and  its  taking  effect  may  be  made  to 
depend  upon  some  subsequent  event.  ^  Affirmative  legislation 
may  in  some  cases  be  adopted,  of  which  the  parties  interested 
are  at  liberty  to  avail  themselves  or  not  at  their  option.  A 
private  act  of  incorporation  cannot  be  forced  upon  the  corpora- 
tors; they  may  refuse  the  franchise  if  they  so  choose.^  In  these 
cases  the  legislative  act  is  regarded  as  complete  when  it  has 
passed  through  the  constitutional  formalities  necessary  to  per- 
fected legislation,  notwithstanding  its  actually  going  into  opera- 
tion as  law  may  depend  upon  its  subsequent  acceptance.  We 
have  elsewhere  spoken  of  municipal  corporations,  and  of  the 
powers  of  legislation  which  may  be  and  commonly  are  bestowed 
upon  them,  and  the  bestowal  of  which  is  not  to  be  considered  as 
trenching  upon  the  maxim  that  legislative  power  must  not  be 
delegated,  since  that  maxim  is  to  be  understood  in  the  light  of 
the  immemorial  practice  of  this  country  and  of  England,  which 
has  always  recognized  the  propriety  and  policy  of  vesting  in  the 
municipal  organizations  certain  powers  of  local  regulation,  in 
respect  to  which  the  parties  immediately  interested  may  fairly 
be  supposed  more  competent  to  judge  of  their  needs  than  any 
central  authority.  As  municipal  organizations  are  mere  auxil- 
iaries of  the  State  government  in  the   important  business  of 

erent."    The  legislature  cannot  delegate  tion  upon  petition  of  a  majority  of  the 

the  power  to  fix  penalties  to  a  Board  of  inhabitants  of  the  territory  to  be  incor- 

Harbor  Commissioners.    Board  of  Har-  porated.    Terr.  v.  Stewart,  1  Wash.  98, 

bor  Commissioners  v.  Excelsior  Redwood  23  Pac.  405,  8  L.  R.  A.  IO6.3    It  is  com- 

Co.,  88  Cal.  491,  26  Pac.  876  J  petent  to  make  an  act  take  effect  on  con- 

^  Brig  Aurora   v.    United    States,   7  dition  that  those  applying  for  it  shall 

Cranch,  882 ;  Bull  v.  Read,  18  Gratt.  78;  erect  a  station  at  a  place  named.    State 

State  r.  Parker,  26  Vt.  357 ;  l*eck  v.  Wed-  v.  New  Haven,  &c.  Co.,  43  Conn.  351. 

dell,  17  Ohio  St.  271 ;  State  v.  Kirk  ley,  29  Railroad  Commissioners  may  be  empow- 

Md.  85;  Walton  d.  Greenwood,  60  Me.  ered  to  fix  rates.    Georgia  R.  R.,  &c.  Co. 

856;  Baltimore  v.  Clunet,  23  Md.  449.  v.   Smith,  70  Ga.  094.     A  commission 

It  is  not  a  delegation  of  legislative  power  may  be  empowered  to  select  a  site  for 

to  make  the  repeal  of  a  charter  depend  a  public  building.    People  v.  Donn,  80 

upon  the  failure  of  the  corporation  to  Cal.  211,  22  Pac.  140;  Terr.  v.  Scott,  8 

make  up  a    deficiency  wliich  is  to  be  Dak.  857,  20  N.  W.  401.    An  act  taxing 

ascertained  and  determined  by  a  tribunal  corporations  of  another  State  doing  busi- 

provided  by  the  repealing  act.    Lothrop  ness  within  the  State  as  its  corporations 

V.  Stedman,  42  Conn.  583.    See  Crease  are  taxed  in  such  other  State  is  not  an 

V.  Babcock,  28  Pick.  834,  344.    Nor  to  abandonment    of    legislative    functions, 

refer  the  question  of  extending  munio-  The  law  is  complete ;  its  operation,  con- 

ipal  boundaries  to  a  court  where  issues  tingcnt.    Home  Ins.  Co.  v.  Swigert,  104 

may  be  formed  and  disputed  facts  tried.  111.  653 ;  Phoenix  Ins.  Co.   t;.  Welch,  29 

Burlington   v.  Leebrick,  43  Iowa,  252;  Kan.  672.     Contra^  Clark  v.  Mobile,  67 

Wahoo  17.   Dickinson,   23  Neb.   426,  86  Ala.  217. 

N.  W.  813.    [But  a  court  cannot  be  au-  >  Angell  and  Ames  on  Corp.  §  81. 
thorized  to  create  a  municipal  corpora- 
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municipal  rule,  the  legislature  may  create  them  at  will  from  its 
own  views  of  propriety  or  necessity,  and  without  consulting  the 
parties  interested;  and  it  also  possesses  the  like  power  to  abolish 
them,  without  stopping  to  inquire  what  may  be  the  desire  of  the 
corporators  on  that  subject.^ 

Nevertheless,  as  the  corporators  have  a  special  and  peculiar 
interest  in  the  terms  and  conditions  of  the  charter,  in  the  powers 
conferred  and  liabilities  imposed,  as  well  as  in  the  general 
question  whether  they  shall  originally  be  or  afterwards  remain 
incorporated  at  all  or  not,  and  as  the  burdens  of  municipal 
government  must  rest  upon  their  shoulders,  and  especially  as 
by  becoming  incorporated  they  are  held,  in  law,  to  undertake  to 
discharge  the  duties  the  charter  imposes,  it  seems  eminently 
proper  that  their  voice  should  be  heard  on  the  question  of  their 
incorporation,  and  that  their  decisions  should  be  conclusive, 
unless,  for  strong  reasons  of  State  policy  or  local  necessity,  it 
should  seem  important  for  the  State  to  overrule  the  opinion  of 
the  local  majority.  The  right  tq  refer  any  legislation  of  this 
character  to  the  people  peculiarly  interested  does  not  seem  to  be 
questioned,  and  the  reference  is  by  no  means  unusual.^ 

1  City  of  Paterson  v.  Society,  &c.,  24  monwealth  v.  Painter,  10  Pa.  St.  214; 
N.  J.  385 ;  Cheany  v.  Hooser,  9  B.  Monr.  Call  v,  Chadbourne,  46  Me.  206  ;  State  v. 
330;  Berlin  v.  Gorham.  34  N.  H.  266;  Scott,  17  Mo.  621;  State  r.  Wilcox,  46 
State  V.  Holden,  19  Neb.  249.  27  N,  W.  Mo.  468 ;  Hobart  v.  Supervigora,  &c.,  17 
120;  Attorney-General  v.  Weimer,  69  Cal.  28;  Bank  of  Clienango  t;.  Brown,  26 
Mich.  580,  26  N.  W.  773.  The  question  N.  Y.  467 ;  Steward  i;.  Jefferson,  8  Harr. 
of  a  levee  tax  may  lawfully  be  referred  336;  Burgess  v.  Pue,  2  Gill,  11;  Lafay- 
to  the  voters  of  the  district  of  territory  ette,  &c.  R.  R.  Co.  v.  Geiger,  34  Ind.  185 ; 
over  which  it  is  proposed  to  spread  the  Clarke  v.  Rogers,  81  Ky.  43.  As  the 
tax,  regardless  of  municipal  divisions,  question  need  not  be  submitted  at  all, 
Alcorn  v.  Hamer,  38  Miss.  662.  Power  the  legislature  may  submit  it  to  the  free- 
to  grant  an  exclusive  franchise  in  aid  of  holders  alone.  People  v.  Butte,  4  Mont, 
navigation  may  be  delegated  to  a  vil-  174,  I  Pac.  414.  The  right  to  refer  to 
lage:  Farnum  v.  Johnson,  62  Wis.  620,  the  people  of  several  municipalities  the 
22  N.  W.  761 ;  power  to  determine  the  question  of  their  consolidation  was  dis- 
penalty  to  be  imposed  for  infraction  of  a  puted  in  Smith  v.  McCarthy,  66  Pa.  St 
State  law  may  not :  Montross  v.  State,  61  869,  but  sustained  by  the  court.  And  see 
Miss.  429 ;  nor  power  to  increase  its  rep*  Smyth  v.  Titcomb,  81  Me.  272 ;  Erlinger 
resentation  on  a  county  board,  when  the  v.  Boneau,  61  III.  94 ;  Lammert  v.  Lid- 
constitution  ordains  that  the  legislature  well,  62  Mo.  188 ;  State  v.  Wilcox,  46  Mo. 
shall  determine  such  representation.  Peo-  468 ;  Brunswick  t;.  Finney,  64  Ga.  817  ; 
pie  V.  Riordan,  73  Mich.  608,  41  N.  W.  Response  to  House  Resolution,  66  Mo. 
482.  And  see,  in  general,  Angell  and  295 ;  People  v.  Fleming,  10  Col.  663,  16 
Ames  on  Corp.  §  81  and  note ;  also  post,  Pac.  298;  Graham  v.  Greenville,  67  Tex. 
pp,  264-266.  62,  2  S.   W.   742.    [[Such  reference  is 

*  Bull  V.  Read,  13  Gratt.  78;  Coming  now  permitted  in   Minnesota.    Hopkins 

».  Greene,  23  Barb.  33;  Morford'v.Unger,  t;.  Duluth,  81  Minn.  189,  83  N.  W.  636. 

8  Iowa,  82;  City  of  Paterson  v.  Society,  For  a  consideration  of  various  questions 

&c.,  24  N.  J.  386;  Gorham  v.  Springfield,  arising  in  regard  to  such  a  reference,  see 

21  Mu.  68;  Commonwealth  v.  Judges  of  State  u.  Denny,  4  Wash.  136,  29  Pac. 

Quarter  Sessions,   8  Pa.  St.  391 ;   Cora-  901,  16  L.  R.  A.  214.] 
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For  the  like  reasons  the  question  whether  a  county  or  town- 
ship shall  be  divided  and  a  new  one  formed,^  or  two  townships 
or  school  districts  formerly  one  be  reunited,^  or  a  city  charter 
be  revised,*  or  a  county  seat  located  at  a  particular  place,  or  after 
its  location  removed  elsewhere,*  or  the  municipality  contract 
particular  debts,   or  engage   in  a  particular  improvement,^  is 

1  State  r.  Reynolds,  10  HI  1.  See  Eq.  823 ;  Louisville,  &c.  Railroad  Co.  v. 
State  0.  McNiell,  24  Wis.  149.  Response  Davidson,  1  Sneed,  637  ;  Nichol  v.  Mayor 
to  House  Resolution,  66  Mo.  206.  For  of  Nashville,  9  Humph.  262 ;  Railroad 
other  cases  on  the  same  general  subject,  Co.  v.  Commissioners  of.  Clinton  Co.,  1 
see  People  v.  Naily,  49  Cal.  478 ;  Pike  Ohio  St.  77  :  Trustees  of  Paris  i\  Cherry, 
County  V.  Barnes,  61  Miss.  806;  Bruns-  8  Ohio  St  664  ;  Cass  v.  Dillon,  2  Ohio  SL 
wick  V.  Finney,  64  Ga.  817.  The  ques*  607 ;  State  v.  Commissioners  of  Clinton 
tion  whether  a  general  school  law  shall  Co.,  6  Ohio  St.  280 ;  State  r.  Van  Home, 
be  accepted  in  a  particular  municipality  7  Ohio  St.  327 ;  State  v.  Trustees  of  Union, 
may  be  referred  to  its  voters.  State  v,  8  Ohio  St  394 ;  Trustees,  &c.  v.  Shoe- 
Wilcoz,  46  Mo.  468.  The  operation  of  maker,  12  Ohio  St.  624;  State  v.  Com- 
an  act  creating  a  municipal  court  may  be  missioners  of  Hancock,  12  Oliio  St.  696 ; 
made  dependent  on  the  approval  of  the  Powers  v.  Dougherty  Co.,  23  Ga.  66;  San 
municipal  voters.  Ruiter  v.  Sullivan,  26  Antonio  v,  Jones,  28  Tex.  19;  Common- 
W.  Va.  427.  A  city  may  be  empowered  wealth  u,  McWillianis,  11  l*a.  St  61 ; 
to  decide  by  vote  whether  it  will  take  Sharpless  u.  Mayor,  &c.,  21  Pa.  St.  147 ; 
control  of  the  public  schools  in  it.  Wer-  Moers  v.  Reading,  21  Pa.  St.  188;  Talbot 
ner  v,  Galveston,  72  Tex.  22,  7  S.  W.  v.  Dent,  9  B.  Monr.  626;  Slack  v.  Rail- 
726.  road  Co.,  18  B.  Monr.  1 ;  City  of  St.  Louis 

2  Commonwealth  v.  Judges,  &c.,  8  Pa.  v.  Alexander,  23  Mo.  483 ;  City  of  Aurora 
St.  391;  Call  0.  Chadboume,46  Me.  206;  r.  West,  9  Ind.  74;  Cotton  v.  Commis- 
People  V.  Nally,  49Cal.  478;  Eriinger  v.  sioners  of  Leon,  6  Fla.  610;  Copes  v. 
Boneau,  61  III.  94.  Charleston,  10  Rich.  491 ;  Commissioners 

*  Brunswick  v.  Finney,  64  Ga.  817.  of  Knox  County  v.  Aspinwall,  21  How. 
«  Commonwealth  v.  Painter,  10  Pa.  St.  639,  and  24  How.  826;  Same  t;.  Wallace, 

214;  Clarke  v.  Jack,  60  Ala.  271.    See  21  How.  647;  Zabriskie  r.  Railroad  Co., 

People  V.  Salomon,  61  111  87;  Slinger  u.  23  How.  381;  Amey  v.  Mayor,  &c.,  24 

Henneman,  38  Wis.  604  ;  Hall  v.  Marshall,  How.  864 ;  Gelpcke  v.  Dubuque,  1  Wall. 

SOKy.  662;  pott,  pp.  172-174.  176;  Thomson  v.  Lee  County,  3  Wall. 

*  There  are  many  cases  in  winch  mu-  327 ;  Rogers  v.  Burlington.  3  Wall.  664; 
nicipal  subscriptions  to  works  of  internal  Gibbons  v.  Mobile  &  Great  Northern  Rail- 
improvement,  under  statutes  empower-  road  Co.,  86  Ala.  410;  St.  Joseph,  &c., 
ing  them  to  be  made,  have  been  sus-  Railroad  Co.  r.  Buchanan  Co.  Court,  89 
tatned  ;  among  others,  Goddin  v.  Crump,  Mo.  486 ;  State  ?;.  Linn  Co.  Court,  44  Mo. 
8  Leigh,  120;  Bridgeport  v.  Housatonic  604;  Stewart  v.  Supervisors  of  Polk  Co., 
Railroad  Co.,  16  Conn.  476 ;  Starin  v.  80  Iowa,  9 ;  John  r.  C.  R.  &  F.  W.  K.  R. 
Genoa.  29  Barb.  442,  and  23  N.  Y.  489;  Co.,  35  Ind.  639;  Leavenworth  County  r. 
Bank  of  Rome  v.  Village  of  Rome,  18  Miller,  7  Kan.  479 ;  Walker  v.  Cincinnati, 
N.  Y.  38 :  Prettyman  v.  Supervisors,  &c.,  21  Ohio  St.  14  ;  Ex  parte  Selma,  &c.  K.  R. 
19  111.  406;  Robertson  v.  Rockford,  21  111.  Co.,  45  Ala.  696;  S.  &  V.  R.  R.  Co.  v. 
461 ;  Johnson  v.  Stack,  24  111.  76 ;  Bush-  Stockton,  41  Cal.  149.  In  several  of  them 
Dell  V.  Beloit,  10  Wis.  196 ;  Clark  r.  Janes-  the  power  to  authorize  the  municipalities 
▼ille,  10  Wis.  136;  Stein  v.  Mobile,  24  to  decide  upon  such  subscriptions  has 
Ala.  591 ;  Mayor  of  Wetumpka  v.  Win-  been  contested  as  a  delegation  of  legisla- 
ter,  29  Ala.  661 ;  Pattison  v.  Yuba,  13  tive  authority,  but  the  courts  —  even 
Cal.  176;  Blanding  v.  Burr,  18  Cal.  .343;  those  which  hold  the  subscriptions  void 
Hobart  v.  Supervisors,  &c.,  17  Cal.  23;  on  other  grounds  —  do  not  look  upon 
Taylor  p.  Newbeme,  2  Jones  Eq.  141;  these  cases  as  being  obnoxious  to  thn 
Caldwell  v.  Jukticei  of  Burke,  4  Jones  constitutional  principle  referred  to  in  tie 
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always  a  question  which  may  with  propriety  be  referred  to  the 
voters  of  the  municipality  for  decision.^ 

The  question  then  arises,  whether  that  which  may  be  done  in 
reference  to  any  municipal  organization  within  the  State  may 
not  also  be  done  in  reference  to  the  State  at  large.  May  not  any 
law  framed  for  the  State  at  large  be  made  conditional  on  an 
acceptance  by  the  people  at  large,  declared  through  the  ballot- 
box?  If  it  is  not  unconstitutional  to  delegate  to  a  single  locality 
the  power  to  decide  whether  it  will  be  governed  by  a  particular 
charter,  must  it  not  quite  as  clearly  be  within  the  power  of  the 
legislature  to  refer  to  the  people  at  large,  from  whom  all  power 
is  derived,  the  decision  upon  any  proposed  statute  affecting  the 
whole  State?  And  can  that  be  called  a  delegation  of  power 
which  consists  only  in  the  agent  or  trustee  referring  back  to  the 
principal  the  final  decision  in  a  case  where  the  principal  is  the 
party  concerned,  and  where  perhaps  there  are  questions  of  policy 
and  propriety  involved  which  no  authority  can  decide  so  satis- 
factorily and  so  conclusively  as  the  principal  to  whom  they  are 
referred? 

If  the  decision  of  these  questions  is  to  depend  upon  the  weight 
of  judicial  authority  up  to  the  present  time,  it  must  be  held  that 
there  is  no  power  to  refer  the  adoption  or  rejection  of  a  general 
law  to  the  people  of  the  State,  any  more  than  there  is  to  refer  it 
to  any  other  authority.  The  prevailing  doctrine  in  the  courts 
appears  to  be,  that,  except  in  those  cases  where,  by  the  consti- 
tution, the  people  have  expressly  reserved  to  themselves  a  power 
of  decision,  the  function  of  legislation  cannot  be  exercised  by 
them,  even  to  the  extent  of  accepting  or  rejecting  a  law  which 
has  been  framed  for  their  consideration.  "The  exercise  of  this 
power  by  the  people  in  other  cases  is  not  expressly  and  in  terms 
prohibited  by  the  constitution,  but  it  is  forbidden  by  necessary 


text.  [^In  any  event  the  power  must  be 
exercised  strictly  in  accordance  with  tlie 
conditions  attaclied  to  the  legislative  per- 
mission. Barnum  v.  Okolona,  148  U.  S. 
398,  13  Slip.  Ct.  Rep.  638.] 

^  Wliatever  powers  the  legislature 
may  delegate  to  any  public  agency  for 
exercise,  it  may  itself  resume  and  exer- 
cise. Dyer  v.  Tuscaloosa  Bridge  Co., 
2  Port.  296,  27  Am.  Dec.  655 ;  Attorney- 
General  V.  Marr,  65  Mich.  446,  21  N.  W. 
883 ;  Chicago  &  N.  W.  Ry .  Co.  v.  Lan- 
glade Co.,  66  Wis.  614,  14  N.  W.  844; 
QBrand  v.  Multnomah  Co.,  38  Oreg.  79, 
60  Pac.  390,  60  L.  R.  A.  389,  84  Am.  St. 
772.3    But  this  must  be  understood  with 


the  exception  of  those  cases  in  which 
the  constitution  of  the  State  requires 
local  matters  to  be  regulated  by.  local 
authority.  [[County  commissioners  may 
be  authorized  to  provide  additional  jus- 
tices of  the  peace  for  any  precinct 
above  20,000  iniiabitants  if  "the  needs 
of  the  precinct  .  .  .  require."  Pueblo 
Co.  Com'rs  v.  Smith,  22  Col.  584,  45 
Pac.  367,  33  L.  R.  A.  465.  Where  local 
matters  are  required  to  be  submitted  to 
popular  vote,  if  two  or  more  proposi- 
tions are  submitted  at  one  election,  the/ 
must  be  so  submitted  that  they  may  be 
voted  on  separately.  Denver  v.  Hayes, 
28  Col.  110,  63  Pac.  311.3 
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and  unavoidable  implication.  The  Senate  and  Assembly  are  the 
only  bodies  of  men  clothed  with  the  power  of  general  legislation. 
They  possess  the  entire  power,  with  the  exception  above  stated. 
The  people  reserved  no  part  of  it  to  themselves  [with  that  excep- 
tion], and  can  therefore  exercise  it  in  no  other  case."  It  is 
therefore  held  that  the  legislature  have  no  power  to  submit  a 
proposed  law  to  the  people,  nor  have  the  people  power  to  bind 
each  other  by  acting  upon  it.  They  voluntarily  surrendered 
that  power  when  they  adopted  the  constitution.  The  government 
of  the  State  is  democratic,  but  it  is  a  representative  democracy, 
and  in  passing  general  laws  the  people  act  only  through  their 
representatives  in  the  legislature.^ 

Nor,  it  seems,  can  such  legislation  be  sustained  as  legislation 
of  a  conditional  character,  whose  force  is  to  depend  upon  the 
happening  of  some  future  event,  or  upon  some  future  change  of 
circumstances.  ^'The  event  or  change  of  circumstances  on 
which  a  law  may  be  made  to  take  effect  must  be  such  as,  in  the 
judgment  of  the  legislature,  affects  the  question  of  the  expedi- 
ency of  the  law;  an  event  on  which  the  expediency  of  the  law 
in  the  opinion  of  the  law-makers  depends.  On  this  question  of 
expediency  the  legislature  must  exercise  its  own  judgment  defi- 
nitely and  finally.  When  a  law  is  made  to  take  effect  upon  the 
happening  of  such  an  event,  the  legislature  in  effect  declare  the 
law  inexpedient  if  the  event  should  not  happen,  but  expedient  if 
it  should  happen.  They  appeal  to  no  other  man  or  men  to  judge 
for  them  in  relation  to  its  present  or  future  expediency.  They 
exercise  that  power  themselves,  and  then  perform  the  duty  which 
the  Constitution  imposes  upon  them."  But  it  was  held  that  in 
the  case  of  the  submission  of  a  proposed  free-school  law  to  the 


1  Per  Rugglfs,  Ch.  J.,  in  Barto  v.  Him- 
rod,  8  N.  Y.  483.  It  is  worthy  of  consid- 
eration,  however,  whether  there  is  any- 
thing in  the  reference  of  a  statute  to  the 
people  for  acceptance  or  rejection  which 
is  inconsistent  with  the  representative 
system  of  government.  To  refer  it  to  the 
people  to  frame  and  agree  upon  a  statute 
for  themselves  would  be  equally  imprac- 
ticable and  inconsistent  with  the  repre- 
sentative system ;  but  to  take  the  opinion 
of  the  people  upon  a  bill  already  framed 
by  representatives  and  submitted  to  them, 
is  not  only  practicable,  bdt  is  in  precise 
accordance  with  the  mode  in  which  the 
constitution  of  the  State  is  adopted,  and 
with  the  action  which  is  taken  in  many 
other  cases.    The  representative  in  these 


cases  has  fulfilled  precisely  those  functions 
which  the  people  as  a  democracy  could 
not  fulfil ;  and  where  the  case  has  reached 
a  stage  when  the  body  of  the  people  can 
act  without  confusion,  the  representative 
has  stepped  aside  to  allow  their  opinion  to 
be  expressed.  The  legislature  is  not  at- 
tempting in  such  a  case  to  delegate  its 
authority  to  a  new  agency,  but  the  trus- 
tee, vested  with  a  large  discretionary 
authority,  is  taking  the  opinion  of  the 
principal  upon  the  necessity,  policy,  or 
propriety  of  an  act  which  is  to  govern  the 
principal  himself.  See  Smith  r.  Janes- 
ville,  26  Wis.  291 ;  Fell  v.  State,  42  Md.  71, 
20  Am.  Hep.  83 ;  King  v.  Reed,  48  N.  J. 
186. 
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people,  no  such  event  or  change  of  circumstances  affecting  the 
expediency  of  the  law  was  expected  to  happen.  The  wisdom  or 
expediency  of  the  School  Act,  abstractly  considered,  did  not 
depend  on  the  vote  of  the  people.  If  it  was  unwise  or  inexpe- 
dient before  that  vote  was  taken,  it  was  equally  so  afterwards. 
The  event  on  which  the  act  was  to  take  effect  was  nothing  else 
than  the  vote  of  the  people  on  the  identical  question  which  the 
constitution  makes  it  the  duty  of  the  legislature  itself  to  decide. 
The  legislature  has  no  power  to  make  a  statute  dependent  on 
such  a  contingency,  because  it  would  be  confiding  to  others  that 
legislative  discretion  which  they  are  bound  to  exercise  them- 
selves, and  which  they  cannot  delegate  or  commit  to  any  other 
man  or  men  to  be  exercised.^ 

1  Per  RuggleSf  Ch.  J.,  io  Barto  v.  Him*  such  a  law  lies  the  other  and  more  im- 
rod,  8  N.  Y.  483.  And  see  State  v.  Hayes,  portant  inquiry,  Are  the  people  prepared 
61  N.  H.  '264 ;  Sauto  v.  State,  2  Iowa,  165 ;  for  such  a  law  ?  Can  it  be  successfully 
State  V.  Bencke,  9  Iowa,  203 ;  State  v,  enforced  ?  These  questions  being  an- 
Svvisher,  17  Tex.  441  ;  State  v.  Field,  17  swered  in  the  affirmative,  he  must  be  a 
Mo.  529;  Bank  of  Chenango  t*.  Brown,  bold  man  who  would  even  vote  against 
26  N.  Y.  467;  People  v.  Stout,  23  Barb*  the  law;  and  something  more  must  he  be 
349 ;  State  v.  Wilcox,  45  Mo.  458 ;  Ex  who  would,  after  it  had  been  passed  with 
parte  Wall,  48  Cal.  279,  318;  Brown  v.  that  assurance,  be  willing  to  embarrass  its 
Fleischner,  4  Oreg.  132.  The  power  to  tax  operation  or  rejoice  at  its  defeat, 
cannot  be  delegated  except  as  by  the  Con-  "  After  a  full  examination  of  the  ar> 
stitution  is  permitted.  Where  the  Con-  guments  by  which  it  is  attempted  to  be 
stitution  provided  that  the  General  As-  sustained  that  statutes  made  dependent 
sombly  shall  have  power  to  authorize  the  upon  such  contingencies  are  not  valid 
several  counties  and  incorporated  towns  laws,  and  a  good  deal  of  study  and  reflec- 
to  impose  taxes  for  county  and  corpora-  tion,  I  must  declare  that  I  am  fully  con- 
tion  purposes  respectively,  it  was  held  vinced  —  although  at  first,  without  much 
not  competent  to  delegate  the  power  to  examination,  somewhat  inclined  to  the 
a  school  board.  Waterhouse  v.  Public  same  opinion  —  that  the  opinion  is  the  re- 
Schools,  9  Bax.  898.  But  upon  this  point  suit  of  false  analogies,  and  so  founded 
there  is  great  force  in  what  is  said  by  upon  a  latent  fallacy.  It  seems  to  nie 
Redjidd,  Ch.  J.,  in  State  v.  Parker,  26  Vt.  that  the  distinction  attempted  between 
857 :  **  If  the  operation  of  a  law  may  the  contingency  of  a  popular  vote  and 
fairly  be  made  to  depend  upon  a  future  other  future  contingencies  is  without  all 
contingency,  then,  in  my  apprehension,  just  foundation  in  sound  policy  or  sound 
it  makes  no  essential  difference  what  is  reasoning,  and  that  it  has  too  often  been 
the  nature  of  the  contingency,  so  it  be  an  made  more  from  necessity  than  choice,  — 
equal  and  fair  one,  a  moral  and  legal  one,  rather  to  escape  from  an  overwhelming 
not  opposed  to  sound  policy,  and  so  far  analogy  than  from  any  obvious  difference 
connected  with  the  object  and  purpose  of  in  principle  in  the  two  classes  of  cases ; 
the  statute  as  not  to  be  a  mere  idle  and  for  .  .  .  one  may  find  any  number  of 
arbitrary  one.  And  to  us  the  contingency,  cases  in  the  legislation  of  Congress,  where 
upon  wliich  the  present  statute  was  to  be  statutes  have  been  made  dependent  upon 
suspended  until  another  legislature  should  the  shifting  character  of  the  revenue  laws, 
meet  and  have  opportunity  of  reconsider-  or  the  navigation  laws,  or  commercial 
ing  it,  was  not  only  proper  and  legal,  and  rules,  edicts,  or  restrictions  of  other  conn- 
just  and  moral,  but  highly  commendable  tries.  In  some,  perhaps,  these  laws  are 
and  creditable  to  the  legislature  who  made  by  representative  bodies,  or,  it  may 
passed  the  statute ;  for  at  the  very  thresh-  be,  by  the  people  of  these  States,  and  in 
old  of  inquiry  into  the  expediency  of  others  by  the  lords  of  the  treasury,  or  the 
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The  same  reasons  which  preclude  the  original  enactment  of  a 
law  from  being  referred  to  the  people  would  render  it  equally 
incompetent  to  refer  to  their  decision  the  question  whether  an 
existing  law  should  be  repealed.  If  the  one  is  "a  plain  sur- 
render to  the  people  of  the  law-making  power,"  so  also  is  the 
other. ^  It  would  seem,  however,  that  if  a  legislative  act  is,  by 
its  terms,  to  take  effect  in  any  contingency,  it  is  not  unconsti- 
tutional to  make  the  time  when  it  shall  take  effect  depend  upon 

boards  of  trade,  or  by  the  proclamation  several  others  are  referred  to  in  the  case 
of  the  sovereign;  and  in  all  these  cases  In  re  Richard  Oliver,  17  V/is.  681.  It 
no  question  cnn  be  made  of  the  perfect  being  conceded  tliat  the  legislature  pos- 
legality  of  our  acts  of  Congress  being  made  sesses  this  general  power,  the  only  ques- 
dependent  npon  such  contingencies.  It  tion  here  would  seem  to  be,  whether  a 
is,  in  fact,  the  only  possible  mode  of  meet*  vote  of  the  people  in  favor  of  a  law  is  to 
ing  them,  unless  Congress  is  kept  con-  be  excluded  from  the  number  of  those 
stantly  in  session.  The  same  is  true  of  acts  future  contingent  events  upon  which  it 
of  Congress  by  which  power  is  vested  in  the  may  be  provided  that  it  shall  take  effect. 
President  to  levy  troops  or  draw  money  A  similar  question  was  before  this  court 
from  the  public  treasury,  upon  the  con-  in  a  Ute  case  (State  ex  reL  Attorney-Gen- 
ttngency  of  a  declaration  or  an  act  of  war  eral  v.  O'Neill,  Mayor,  &c.,  24  Wis.  149), 
committed  by  some  foreign  state,  empire,  and  was  very  elaborately  discussed.  We 
kingdom,  prince,  or  potentate.  If  these  came  unanimously  to  the  conclusion  in 
illustrations  are  not  sufficient  to  show  the  tliat  case  that  a  provision  for  a  vote  of 
fallacy  of  the  argument,  more  would  not  the  electors  of  the  city  of  Milwaukee  in 
avail."  See  also  State  v.  Noyes,  10  Fost.  favor  of  an  act  of  tlie  legislature,  before 
270;  Bull  V.  Head,  13  Gratt.  78;  Johnson  it  should  take  effect,  was  a  lawful  contin- 
V.  Rich,  9  Barb.  680 ;  State  v.  Reynolds,  gency,  and  tliat  the  act  was  valid.  That 
10  111.  1 ;  Robinson  v.  Bid  well,  22  Cal.  was  a  law  affecting  the  people  of  Mil- 
879.  In  the  case  of  Smith  v.  Janesville,  waukee  particularly,  while  this  was  one 
26  Wis.  291,  Chief  Justice  Z>ixon  discusses  affecting  the  people  of  the  whole  State, 
this  subject  in  the  following  language:  There  the  law  was  submitted  to  the 
"  But  it  is  said  that  the  act  is  void,  or  at  voters  of  that  city,  and  here  it  was  sub- 
least  so  much  of  it  as  pertains  to  the  tax-  mitted  to  those  of  the  State  at  large, 
ation  of  shares  in  national  banks,  because  What  is  the  difference  between  tlie  two 
it  was  submitted  to  a  vote  of  the  people,  cases  I  It  is  manifest,  on  principle,  that 
or  provided  that  it  should  take  effect  only  there  cannot  be  any.  The  whole  reason- 
after  approval  by  a  majority  of  the  elec-  ing  of  that  case  goes  to  show  that  this  act 
tors  voting  on  the  subject  at  the  next  must  be  valid,  and  so  it  has  been  held  in 
general  electitm.  This  was  no  more  than  the  best-considered  cases,  as  will  be  seen 
providing  that  the  act  should  take  ef-  by  reference  to  that  opinion.  We  are 
feet  on  the  happening  of  a  certain  future  constrained  to  hold,  therefore,  that  this 
contingency,  that  contingency  being  a  act  is  and  was  in  all  respects  valid  from 
popular  vote  in  its  favor.  No  one  doubts  the  time  it  took  effect,  in  November, 
the  general  power  of  the  legislature  to  1866;  and  consequently  that  there  was 
make  such  regulations  and  conditions  as  no  want  of  authority  for  the  levy  and 
it  pleases  with  regard  to  the  taking  effect  collection  of  the  taxes  in  question."  This 
or  operation  of  laws.  They  may  be  ab-  decision,  though  opposed  to  many  others, 
solute,  or  conditional  and  contingent;  and  appears  to  us  entirely  sound  and  reason- 
if  the  latter,  they  may  take  effect  on  the  able. 

happening  of  any  event  wliich  is  future  ^  Geebrick  i;.  State,  6  Iowa,  491 ;  Rice 
and  uncertain.  Instances  of  this  kind  of  v,  Foster,  4  Harr.  479 ;  Parker  v.  Corn- 
legislation  are  not  unfreqnent.  The  law  nionwealth,  6  Pa.  St.  607  The  case  in 
of  Congress  suspending  the  writ  of  habeas  5  Iowa  was  followed  in  State  v.  Weir,  33 
corpus  during  the  late  rebellion  is  one,  and  Iowa,  134, 11  Am.  Rep.  116. 
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the  event  of  a  popular  vote  being  for  or  against  it,  — the  time  of 
its  going  into  operation  being  postponed  to  a  later  day  in  the 
latter  contingency.^  It  would  also  seem  that  if  the  question  of 
the  acceptance  or  rejection  of  a  municipal  charter  can  be  referred 
to  the  voters  of  the  locality  specially  interested,  it  would  be 
equally  competent  to  refer  to  them  the  question  whether  a  State 
law  establishing  a  particular  police  regulation  should  be  of  force 
in  such  locality  or  not.  Municipal  charters  refer  most  questions 
of  local  government,  including  police  regulations,  to  the  local 
authorities;  on  the  supposition  that  they  are  better  able  to 
decide  for  themselves  upon  the  needs,  as  well  as  the  sentiments, 
of  their  constituents,  than  the  legislature  possibly  can  be,  and 
are  therefore  more  competent  to  judge  what  local  regulations 
are  important,  and  also  how  far  the  local  sentiment  will  assist 
in  their  enforcement.  The  same  reasons  would  apply  in  favor 
of  permitting  the  people  of  the  locality  to  accept  or  reject  for 
themselves  a  particular  police  regulation,  since  this  is  only 
allowing  them  less  extensive  powers  of  local  government  than 
a  municipal  charter  would  confer;  and  the  fact  that  the  rule  of 
law  on  that  subject  might  be  different  in  different  localities, 
according  as  the  people  accepted  or  rejected  the  regulation, 
would  not  seem  to  affect  the  principle,  when  the  same  result  is 
brought  about  by  the  different  regulations  which  municipal 
corporations  establish  for  themselves  in  the  exercise  of  an 
undisputed  authority.'    It  is  not  to  be  denied,  however,  that 

1  Slate  V.   Parker,  20  Vt.  357.    The  it  should  be  adopted  in  town  meeting, 

act  under  consideration  in  that  case  was,  In  State  v.  Noyes,  10  Fost.  279,  tliis  act 

by  its  terms,  to  take  effect  on  the  second  was  held  to  be  constitutional.    "  Assum- 

Tuesday  of  March  after  its  passage,  un-  ing,"  say  the  court,  "  that  the  legislature 

less  the  people  to  whose  votes  it  was  sub-  has  the  right  to  confer  the  power  of  local 

mitted  should  declare  against  it,  in  which  regulation  upon  cities  and  towns,  that  is, 

case  it  should  take  effect  in  the  following  the  power  to  pass  ordinances  and  by-laws, 

December.    The  case  was  distinguished  in  such  terms  and  with  such  provisions, 

from  Barto  v,  Himrod,  8  N.  Y.  483,  and  in  the  classes  of  cases  to  which  the  power 

the  act  sustained.     At  the  same  time  the  extends,  as   they   may  think  proper,  it 

court  express  their  dissent  from  the  rea-  seems  to  us  hardly  possible  seriously  to 

Boning  upon  which  the  New  York  case  contend    that  the    legislature    may  not 

rests.    In  People  v.  Collins,  3  Mich.  343,  confer  the    power  to  adopt  within  such 

the  court  was  equally  divided  in  a  case  municipality  a  law  drawn  up  and  framed 

similar  to  that  in  Vermont,  except  that  by  themselves.    If  they  may  pass  a  law 

in  the  Michigan  case  the  law  which  was  authorizing  towns  to  make  ordinances  to 

passed  and  submitted  to  the  people  in  punish    the    keeping    of   billiard-rooms, 

1853  was  not  to  go  into  effect  until  1870,  bowling-alleys,  and  other  places  of  gam- 

if  the  vote  of  the  people  was  against  it.  bling,  they  may  surely  pass  laws  to  punish 

^  In  New    Hampshire    an    act    was  the  same  acts,  subject  to  be  adopted  by 

passed  declaring  bowling*alleys,  situate  the  town    before  they  can  be  of  force 

within  twenty-five  rods  of  a  dwelling-  in  it."    And  it  seems  to  us  difficult  to 

house,  nuisances,  but  the  statute  was  to  answer  this  reasoning,  if  it  be  confined 

be  in  force  only  in  those  towns  in  which  to  such  laws  as  fall  within  the  proper 
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there  is  considerable  authority  against  the  right*  of  legislative 
delegation  in  these  cases. 

The  legislature  of  Delaware,  in  1847,  passed  an  act  to  author- 
ize the  citizens  of  the  several  counties  of  the  State  to  decide  by 
ballot  whether  the  license  to  retail  intoxicating  liquors  should 
be  permitted.  By  this  act  a  general  election  was  to  be  held; 
and  if  a  majority  of  votes  in  any  county  should  be  cast  against 
license,  it  should  not  thereafter  be  lawful  for  any  person  to  retail 
intoxicating  liquors  within  such  county;  but  if  the  majority 
Bhould  be  cast  in  favor  of  license,  then  licenses  might  be  granted 
in  the  county  so  voting,  in  the  manner  and  under  the  regulations 
in  said  act  prescribed.  The  Court  of  Errors  and  Appeals  of  that 
State  held  this  act  void,  as  an  attempted  delegation  of  the  trust 
to  make  laws,  and  upon  the  same  reasons  which  support  the  cases 
before  cited,  where  acts  have  been  held  void  which  referred  to 
the  people  of  the  State  for  approval  a  law  of  general  application.^ 
A  like  decision  was  made  near  the  same  time  by  the  Supreme 
Court  of  Pennsylvania,^  followed  afterwards  by  others  in  Iowa,' 
Indiana,^  and  California.^  But  the  decision  in  Pennsylvania 
was  afterwards  overruled  on  full  discussion  and  consideration,^ 
and  that  in  Indiana  must,  as  we  think,  be  deemed  overruled 
also.^  In  other  States  a  like  delegation  of  authority  to  the  local 
electors  has  generally  been  sustained.     Such  laws  are  known,  in 

proyince  of  local  government,  and  which  of  officers.    Johnson  v,  Martin,  76  Tex. 

are    therefore   usually    referred  to    the  33,  12  S.  W.  821.    See,  farther,  People 

judgment  of  the  municipal   authorities  v.  Salomon,  51  111.  37 ;  Burgess  v,  Pue, 

or  their  constituency.    A  similar  question  2  Gill,  11;  Hammond  v.  Haines,  25  Md. 

arose  in  Smith  v.  Village  of  Adrian,  1  541. 

Mich.    495,    but  was  not   decided.    In         ^  Rice  v,  Foster,  4  Harr.  470. 

Bank  of  Chenango  v.  Brown,  26  N.  Y.         >  Parker  v.  Common wealtli,  6  Pa.  St. 

467.  it  was  held  competent  to  authorize  607.    See  Commonwealth  v.  Mc Williams, 

the  electors  of  an  incorporated  village  to  11  Pa.  St.  61. 

determine  for  themselves  what  sections         '  Geebrick  v.  State,  5  Iowa.  491.    See 

of  the  general  act  for  the  incorporation  of  State  v.  Weir,  83  Iowa,  184,  11   Am. 

villages  should  apply  to   their   village.  Rep.  115. 

An  act  empowering  a  city,  where  the         *  Maize  v.  State,  4  Ind.  342;  Mesh- 

le^iil  voters  authorize  it,  to  allow  Sunday  meier  v.  State,  1 1  Ind.  482.    See  also  State 

sales  of  refreshments,  is  valid.    State  v.  v.  Field,  17  Mo.  520 ;  Lammert  v,  Lidwell, 

Francis,  95  Mo.  44, 8  S.  W.  1.    The  oper-  62  Mo.  188;  State  v.  Copeland,  8  R.  1. 33. 

ation  of  a  park  act  may  be  left  to  the  vote         ^  Ex  parte  Wall,  48  Cal.  279,  17  Am. 

of  a  city.    State  v.  District  Court,  83  Rep.  425. 

Minn.  285,  22  N.  W.  625.    So,  of  a  law         •  Locke's  Appeal,  72  Pa.  St.  491,  13 

vesting  control  of  streets  in  aldermen  Am.  Rep.  716. 

instead  of  street  commissioners.    State         ^  Groesch  v.  State,  42  Ind.  547.    [A 

V.  Hoagland,  61  N.  J.  L.  62,   16   Atl.  minority  of  voters  in  a  ward  or  township 

106.    So,  of  a  law  creating  a  new  county,  may  be  allowed  by  formal  remonstrance 

People  p.  McFadden,  81  Cal.  489,  22  Pac.  to  prevent  the  issuance  of  license  to  a 

861.    Whether  an  election  to  determine  particular  applicant  for  the  sale  of  liquors 

upon  putting  a  law  in  operation  shall  therein.    State  v.Gerhardt,  146  Ind.  439, 

be  called,  may  be  left  to  the  discretion  44  N.  E.  469,  38  L.  R.  A.  813.3 


174  CONSTITUTIONAL  LIMITATIONS.  [CH.  V. 

common  parlance,  as  Local  Option  Laws.  They  relate  to  sub- 
jects which,  like  the  retailing  of  intoxicating  drinks,  or  the 
running  at  large  of  cattle  in  the  highways,  may  be  differently 
regarded  in  different  localities,  and  they  are  sustained  on  what 
seems  to  us  the  impregnable  ground,  that  the  subject,  though 
not  embraced  within  the  ordinary  power  of  the  municipalitios  to 
make  by-laws  and  ordinances,  is  nevertheless  within  the  class 
of  police  regulations,  in  respect  to  which  it  is  proper  that  the 
local  judgment  should  control.^ 

Irrepealable  Laws. 

Similar  reasons  to  those  which  forbid  the  legislative  depart- 
ment of  the  State  from  delegating  its  authority  will  also  forbid 
its  passing  any  irrepealable  law.  The  constitution,  in  confer- 
ring the  legislative  authority,  has  prescribed  to  its  exercise  any 
limitations  which  the  people  saw  fit  to  impose;  and  no  other 
power  than  the  people  can  superadd  other  limitations.  To  say 
that  the  legislature  may  pass  irrepealable  laws,  is  to  say  that  it 
may  alter  the  very  constitution  from  which  it  derives  its  author- 
ity; since,  in  so  far  as  one  legislature  could  bind  a  subsequent 
one  by  its  enactments,  it  could  in  the  same  degree  reduce  the 
legislative  power  of  its  successors;  and  the  process  might  be 
repeated,  until,  one  by  one,  the  subjects  of  legislation  would  be 
excluded  altogether  from  their  control,  and  the  constitutional 
provision  that  the  legislative  power  shall  be  vested  in  two  houses 
would  be  to  a  greater  or  less  degree  rendered  ineffectual.* 

1  Commonwealth  v.  Bennett,  108  Mass.  dale,  82  Mich.  393,  47  N.  W.  87, 10  L.  R. 
27 ;  Commonwealth  t;.  Dean,  110  Mass.  A.  69. j]  Local  option,  as  applied  to  the 
367 ;  Commonwealth  v.  Fredericks,  119  sale  of  liquors,  has  also  been  sustained 
Mass.  199;  Bancroft  v.  Dumas,  21  Vt.  in  Canada.  Maydr,  &c.  v.  The  Queen, 
450 ;  Slinger  t;.  Henneman.  88  Wis.  604 ;  3  Can.  Sup.  Ct.  606.  But  the  matter 
Eriinger  v.  Boneau,  61  III.  94 ;  Gunnars-  cannot  be  left  to  an  election  precinct.  It 
sohn  V.  Sterling,  92  111.  669;  State  v.  must  be  submitted  to  a  municipal  corpora- 
Morris  County,  86  N.  J.  72,  13  Am.  Rep.  tion.  Thornton  v.  Territory,  8  Wash. 
422;  State  v.  Circuit  Court,  16  Atl.  274  Ter.  482.  17  Pac.  896. 
(N.  J.) ;  State  v.  Wilcox,  42  Conn.  864,  »  <*  Unlike  the  decision  of  a  court,  a 
19  Am.  Rep.  636;  Fell  i;.  State,  42  Md.  legislative  act  does  not  bind  a  subsequent 
71,  20  Am.  Rep.  88;  State  v.  Cooke,  legislature.  Each  body  possesses  the  same 
24  Minn.  247,  81  Am.  Rep.  344  ;  Cain  v.  power,  and  has  the  right  to  exercise  the 
Commissioners,  86  N.  C.  8;  Boyd  v.  Bry-  same  discretion.  Measures,  though  often 
ant,  86  Ark.  69,  37  Am.  Rep.  6 ;  Savage  rejected,  may  receive  legislative  sanction, 
t'.  Com.,  84  Va.  619.  5  S.  E.  666;  Cald-  There  is  no  mode  by  which  a  legislative 
well  V.  Barrett,  73  Ga.  604 ;  Ex  parte  act  can  l>e  made  irrepealable,  except  it 
Kennedy,  23  Tex.  App.  77,  3  S.  W.  114;  assume  the  form  and  substance  of  a  con- 
Schulherr  v.  Bordeaux.  64  Miss.  69,  8  tract.  If  in  any  line  of  legislation  a  per- 
So.  201 :  State  v.  Pond,  03  Mo.  606.  6  manent  character  could  be  given  to  acts, 
S.  W.  469;  Terr.  v.  O'Connor,  6  Dak.  the  most  injurious  consequences  would 
807,  41  N.  W.  746;  [Feek  ».  Blooming-  result  to  the  country.    Its  policy  would 
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"Acts  of  Parliament,"  says  Blackstone,  "derogatory  from  the 
power  of  subsequent  Parliaments,  bind  not;  so  the  statute  11 
Henry  VII.  c.  1,  which  directs  that  no  person  for  assisting  a 
king  de  facto  shall  be  attainted  of  treason  by  act  of  Parliament 
or  otherwise,  is  held  to  be  good  only  as  to  common  prosecution 
for  high  treason,  but  it  will  not  restrain  nor  clog  any  parlia- 
mentary attainder.  Because  the  legislature,  being  in  truth  the 
sovereign  power,  is  always  of  equal,  always  of  absolute  authority ; 
it  acknowledges  no  superior  upon  earth,  which  the  prior  legis- 
lature must  have  been  if  its  ordinances  could  bind  a  subsequent 
Parliament  And  upon  the  same  principle,  Cicero,  in  his  letters 
to  Atticus,  treats  with  a  proper  contempt  these  restraining 
clauses  which  endeavor  to  tie  up  the  hands  of  succeeding  legis- 
latures. *  When  you  repeal  the  law  itself,'  says  he,  'you  at  the 
same  time  repeal  the  prohibitory  clause  which  guards  against 
such  repeal. '  "  ^ 

Although  this  reasoning  does  not  in  all  its  particulars  apply 
to  the  American  legislatures,  the  principle  applicable  in  each 
case  is  the  same.  There  is  a  modification  of  the  principle, 
however,  by  an  important  provision  of  the  Constitution  of  the 
United  States,  forbidding  the  States  passing  any  laws  impairing 
the  obligation  of  contracts.  Legislative  acts  are  sometimes  in 
substance  contracts  between  the  State  and  the  party  who  is  to 
derive  some  right  under  them,  and  they  are  not  the  less  under 
the  protection  of  the  clause  quoted  because  of  having  assumed 
this  form.  Charters  of  incorporation,  except  those  of  a  munic- 
ipal character,  —  and  which,  as  we  have  already  seen,  create 
mere  agencies  of  government, —  are  held  to  be  contracts  between 
the  State  and  the  corporators,  and  not  subject  to  modification  or 
change  by  the  act  of  the  State  alone,  except  as  may  be  authorized 
by  the  terms  of  the  charters  themselves.^  And  it  now  seems  to 
be  settled,  by  the  decisions  of  the  Supreme  Court  of  the  United 
States,  that  a  State,  by  contract  to  that  eifect,  based  upon  a 
consideration,  may  exempt  the  property  of  an  individual  or 
corporation  from  taxation   for  any  specified  period,    or  even 


become  fixed  and  unchangeable  on  fr^eat 
national  interests,  which  might  retard,  if 
not  destroy,  tlie  pub! ic  prosperity.  Bvery 
legiB^ittiTe  body,  unless  restricted  by  the 
constitution,  may  modify  or  abolish  the 
acts  of  its  predecessors ;  whetlier  it  would 
be  wise  to  do  so  is  n  matter  for  legislative 
discretion  "  Bloomer  p.  Stolley,  6  Mc- 
Lean, 158.  See  this  subject  considered 
Id  Wall  9.  State,  23  Ind.  160,  and  SUte  v. 


Oskins,  28  Ind.  364 ;  Oleson  v.  Green  Bay, 
&c.  R.  R.  Co.,  36  Wis.  383.  In  Kellogg 
V.  Oshkosh,  14  Wis.  623,  it  was  held  that 
one  legislature  could  not  bind  a  future 
one  to  a  particular  mode  of  appeal. 

1  1  Bl.  Com.  90. 

«  Dartmouth  College  v.  Woodward,  4 
Wheat.  618 ;  Planters'  Bank  v.  Sharp,  6 
How.  301. 
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permanently.  And  it  is  also  settled  by  the  same  decisions,  that 
where  a  charter,  containing  an  exemption  from  taxes,  or  an 
agreement  that  the  taxes  shall  be  to  a  specified  amount  only,  is 
accepted  by  the  corporators,  the  exemption  is  presumed  to  be 
upon  sufficient  consideration,  and  consequently  binding  upon  the 
State.  1 

Territorial  Limitation  to  State  Legislative  Attthority. 

The  legislative  authority  of  every  State  must  spend  its  force 
within  the  territorial  limits  of  the  State.  The  legislature  of  one 
State  cannot  make  laws  by  which  people  outside  the  State  must 
govern  their  actions,  except  as  they  may  have  occasion  to  resort 
to  the  remedies  which  the  State  provides,  or  to  deal  with  property 
situated  within  the  State.  It  can  have  no  authority  upon  the 
high  seas  beyond  State  lines,  because  there  is  the  point  of  con- 

^  Gordon  v.  Appeal  Tax  Court,  3  How.  purpose,  when  such  use  becomes  or  is 
lo3;  New  Jersey  u,  Wilson,  7  Cranch,  likely  to  become  a  nuisance.  In  Stone 
iG4 ;  Piqua  Branch  Bank  v.  Knoop,  16  v,  Mississippi,  101  U.  S.  814,  820,  Cliief 
How.  369 ;  Ohio  Life  Ins.  and  Trust  Co.  Justice  Waite  says :  "  Tlie  power  of  gov- 
V.  Debolt,  16  How.  416,  432 ;  Dodge  v.  eming  is  a  trust  committed  by  the  people 
Woolsey,  18  How.  831 ;  Mechanics'  and  to  the  government,  no  part  of  whicli 
Traders'  Bank  v.  Debolt,  18  How.  881 ;  can  be  granted  away.  The  people,  in 
Jefferson  Branch  Bank  r.  Skelly,  1  Black,  their  sovereign  capacity,  have  established 
436 ;  Erie  R.  R.  Co.  v.  Pennsylvania,  21  their  agencies  for  the  preservation  of 
Wall.  4P2.  See  also  Hunsaker  v.  Wright,  tl'e  public  health  and  the  public  morals, 
30  HI.  14G ;  Morgnn  v.  Cree,  46  Vt.  773 ;  and  the  protection  of  public  and  private 
Spooner  v.  McConneU,  1  McLean,  347 ;  rights.  Tliese  several  agencies  can  gov- 
pottf  p.  395.  The  right  of  a  State  logisla-  em  according  to  their  discretion,  if  within 
tunc  to  grant  away  the  right  of  taxation,  the  scope  of  their  general  authority, 
which  is  one  of  the  essential  attributes  of  while  in  power;  but  they  cannot  give 
sovereignty,  has  been  strenuously  denied,  away  nor  sell  the  discretion  of  those  that 
See  Debolt  v»  Ohio  Life  Ins.  and  Trust  are  to  come  after  them,  in  respect  to  mat- 
Co.,  1  Ohio  St.  663 ;  Mechanics'  and  ters  the  government  of  which,  from  the 
Traders'  Bank  r;.  Debolt,  1  Ohio  St.  601 ;  very  nature  of  things,  must  vary  with 
Brewster  r.  Hough,  10  N.  H.  138;  Mott  varying  circumstances."  See  also,  on 
V.  Pennsylvania  Railroad  Co.,  80  Pa.  St.  9.  the  same  subject,  Morgan  v.  Smith,  4 
And  see  Thorpe  v,  Rutland  and  B.  Rail-  Minn.  104;  Kincaid's  Appeal,  66  Pa.  St. 
road  Co.,  27  Vt.  140;  post,  p.  896  and  411;  6  Am.  Rep.  377;  Hamriok  c.  Rouse, 
note.  In  Brick  Presbyterian  Church  v.  17  Ga.  66,  where  it  was  held  that  the 
Mayor,  &c.  of  New  York,  6  Cow.  638,  legislature  could  not  bind  its  successors 
it  was  held  that  a  municipal  corporation  not  to  remove  a  county  seat.  Bass  r. 
had  no  power,  as  a  party,  to  make  a  con-  Fontleroy,  11  Tex.  698 ;  Shaw  v,  Macon, 
tract  which  should  control  or  embarrass  21  Ga.  280;  Regents  of  University  v,  Wil- 
its  discharge  of  legislative  duties.  And  Hams,  9  G.  &  J.  366 ;  Mott  v  Pennsj'lva- 
see  pott,  p.  296.  In  Coats  r.  Mayor,  &c.  nia  Railroad  Co.,  80  Pa.  St.  9.  In  Bank 
of  New  York,  7  Cow.  686,  it  was  decided  of  Republic  v.  Hamilton,  21  111.  63,  it  was 
that  though  a  municipal  corporation  grant  held  that,  in  construing  a  statute,  it  will 
lands  for  cemetery  purposes,  and  cove-  not  be  intended  that  the  legislature  dc- 
nant  for  tlieir  quiet  enjoyment,  it  will  not  signed  to  abandon  its  right  as  to  taxation, 
thereby  be  estopped  afterwards  to  forbid  Tliis  subject  is  considered  farther,  post, 
by  by-law  the  use  of  the  land  for  that  pp.  806-401. 
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tact  with  other  nations,  and  all  international  questions  belong 
to  the  national  government.^  It  cannot  provide  for  the  punish- 
ment as  crimes  of  acts  committed  beyond  the  State  boundary, 
because  such  acts,  if  offences  at  all,  must  be  offences  against  the 
sovereignty  within  whoso  limits  they  have  been  done.*  But  if 
the  consequences  of  an  unlawful  act  committed  outside  the  State 
have  reached  their  ultimate  and  injurious  result  within  it,  it 
seems  that  the  perpetrator  may  be  punished  as  an  offender  against 
such  State. ^ 

1  1  Bish.  Cr.  Law,  §  120.  v.  Kelly,  76  Me.  331;  and  residenU 
^  State  V.  Knight,  2  Hayw.  109;  Peo-  within  such  territory  are  not  citizens  of 
pie  r.  Merrill,  2  Park.  Cr.  R.  690;  Adams  the  State.  Common  wealth  v.  Clary,  8 
V.  People,  1  N.  Y.  178 ;  Tyler  v.  People,  Mass.  72 ;  Sinks  v.  Roese,  19  Ohio  St 
8  Mich.  820;  Morrissey  v.  People,  11  306.  As  to  jurisdiction  over  military 
Mich.  327 ;  Bromley  v.  People,  7  Mich,  camps  within  a  State,  for  military  pur- 
472;  State  r.  Mnin,  16  Wis.  398;  Wat-  poses,  see  United  States  t;.  Tierney.  1 
8on*s  Case,  36  Miss.  593;  In  re  Carr,  28  Bond,  671;  and  as  to  crimes  on  Indian 
Kan.  1.  See  In  re  Rosdeitscher,  33  Fed.  reservations.  United  States  v.  Kngama, 
Rep.  657.  [The  territorial  jurisdiction  of  118  U.  S.  876,  6  Sup.  Ct  Rep.  1109  ;  Kx 
a  State  bordering  upon  the  high  seas  ex-  parte  Cross,  20  Neb.  417,  80  N.  W.  428; 
tends  one  marine  league  from  shore  and  Marion  v.  State,  id.  233,  20  N.  VV.  Oil. 
18  subject  over  that  space  only  to  the  '  Tyler  v.  People,  8  Mich.  820.  Mur- 
federal  power  over  navigation.  State  der  is  committed  in  the  District  of  Co- 
has  full  control  of  the  fisheries  therein,  lumbia  if  the  fatal  blow  is  struck  there, 
Manchester  v.  Massachusetts,  139  U.  S.  though  the  death  occurs  elsewhere. 
210, 11  Sup.  Ct.  Rep.  559.]  The  Consti-  United  States  v.  Guiteau,  1  Mackey, 
luiion  of  the  United  States  empowers  498.  See  Hatfield  v.  Com.,  12  S.  W.  809 
Congress  to  exercise  exclusive  jurisdic-  (Ky.).  That  where  a  larceny  is  committed 
tion  over  places  purchased  by  consent  of  in  one  State  and  the  property  carried  by 
the  legislature  of  the  State  in  which  the  the  thief  into  another,  this  may  be  treated 
same  shall  be,  for  the  erection  of  forts,  as  a  continuous  larceny  wherever  the 
magazines,  arsenals,  dockyards,  and  other  property  is  taken,  see  Commonwealth  v. 
needful  buildings.  When  the  United  CuUins,  1  Mass.  116;  Commonwealth  v. 
States  acquire  lands  without  such  con-  Andrews,  2  Mass.  14,  3  Am.  Dec.  17; 
sent,  the  State  jurisdiction  is  as  complete  Commonwealth  i;.  Holder,  9  Gray,  7 ; 
as  if  the  lands  were  owned  by  private  Commonwealth  v.  White,  123  Mass.  430; 
citizens.  But  the  State,  in  giving  con-  State  v.  Ellis,  3  Conn.  185,  8  Am.  Dec. 
sent,  may  reserve  the  right  to  serve  State  175;  State  v.  Cummings,  33  Conn.  260; 
process  within  the  territory:  State  v.  State  v.  Bartlett,  11  Vt.  650;  State  v, 
Dlmick,  12  N.  H.  194;  Commonwealth  Bennett,  14  Iowa,  479;  People  r.  Wil- 
9.  Clary,  8  Mass.  72;  United  States  v.  liams,  24  Mich.  156;  State  v.  Main,  16 
Cornell,  2  Mass.  60 ;  Opinion  of  Judges,  Wis.  398;  Hamilton  v.  State,  11  Ohio, 
1  Met.  580;  or  to  Ux  railroads  in  it :  Fort  435;  State  v.  Seay,  3  Stew.  128,  20  Am. 
Leavenwortli  R.  R.  Co.  v,  Lowe,  114  U.  S.  Dec.  66 ;  State  t*.  Johnson,  2  Oreg.  115; 
625,  5  Sup.  Ct.  Rep.  995;  and  its  railroad  Myers  v.  People,  26  III.  178;  Watson 
fencing  statutes  remain  in  force.  Chica-  v.  State,  36  Miss.  598;  State  v.  Under- 
go, R.  I.,  &c.  Co.  V.  McGlinn,  114  U.  S.  wood,  49  Me.  181;  Ferrell  v,  Common- 
542,  5  Sup.  Ct.  Rep.  1005.  Offences  wealth,  1  Duv.  153;  Regina  v.  Ilennessy, 
within  the  purchased  territory  can  only  85  Up.  Can.  R.  603.  Contra,  State  v. 
bo  punished  by  the  United  States:  United  Brown,  1  Hayw.  100,  1  Am.  Dec.  548; 
States  V.  Ames,  1  Wood.  &  M.  76  ;  Mitch-  People  v.  Gardner,  2  Johns.  477 ;  Sim- 
ell  r.  Tibbetts,  17  Pick.  298 ;  even  tiioiigh  mons  V.  Commonwealth,  5  Binn.  617; 
death  ensues  out  of  the  territory  :  Kelly  Simpson  v.  State,  4  Humph.  456;  Beat  v. 
p.  United  Sutes,  27  Fed.  Rep.  616;  State  State,  15  Ind.  378;  State  v.  LeBlanch,  81 

12 
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Upon  the  principle  of  comity,  however,  which  is  a  part  of  the 
law  of  nations,  recognized  as  such  by  every  civilized  people, 
effect  is  given  in  one  State  or  country  to  the  laws  of  another  in 
a  great  variety  of  ways,  especially  upon  questions  of  contract 
rights  to  property,  and  rights  of  action  connected  with  and 
dependent  upon  such  foreign  laws;  without  which  commercial 
and  business  intercourse  between  the  people  of  different  States 
and  countries  could  scarcely  exist. ^  In  the  making  of  contracts, 
the  local  law  enters  into  and  forms  a  part  of  the  obligation;  and 
if  the  Cvmtract  is  valid  in  the  State  where  it  is  made,  (a)  any 
other  State  will  give  remedies  for  its  enforcement,  unless, 
according  to  the  standard  of  such  latter  State,  it  is  bad  for 
immorality,  or  is  opposed  in  its  provisions  to  some  accepted 
principle  of  public  policy,  or  unless  its  enforcement  would  be 
prejudicial  to  the  State  or  its  people.^  So,  though  a  corporation 
created  by  or  under  the  laws  of  one  State  has,  in  strictness,  no 
extra-territorial  life  or  authority,  and  cannot  of  right  insist  upon 
extending  its  operations  within  the  limits  of  another,  yet  this 

N.  J-  82;  and  where  the  larceny  took  ond  bj  an  agreement  for  an  incestuous 

place  in  a  foreign  country :  Stanley  v.  marriage.   Another  illustration  under  the 

State,  24  Oliio  St.  160,  15  Am.  Rep.  604;  first  head  is,  where  enforcing  the  foreign 

Commonwealth    v.   Uprichard,  8    Gray,  contract  would  deprive  a  home  creditor 

434.  of  a  lien.    Ingraliam  v.  Geyer,  13  Mass. 

1  Thompson  v.  Waters,  26  Mich.  214,  146.      Compare  Oliver    v,   Steightz,  27 

225;  Bank  of  Augusta  v.  Earle,  13  Pet.  Ohio  St.  355,  22  Am.  Rep.  312;  Arayo 

619.  c.  Currell,  1  La.  528,  20  Am.  Dec.  2S6. 

^  Runyon  v.  Coster's  Lessee,  14  Pet.  If  a  sale  of  goods  is  valid  where  made 
122;  Merrick  r.  Van  Santvoord,  34  N.  Y.  though  it  would  not  be  wliere  the  buyer 
208 ;  Saul  v.  His  Creditors,  6  Mart.  v.  8.  lives  and  where  it  is  sought  to  be  en- 
5U0,  16  Am.  Dec.  212;  Greenwood  v.  forced,  it  will  be  upheld  in  the  latter 
Curtis,  6  Mass.  258,  4  Am.  Dec.  145.  State,  unless  the  seller  participAtes  in  the 
In  this  last  case.  Parsons^  Ch.  J.,  says  reselling  there:  Feineman  r.  Sachs,  33 
the  rule  that  foreign  contracts  will  l>e  Kan.  621 ;  Parsons  Oil  Co.  v,  Boyeit,  44 
enforced  in  our  own  courts  is  subject  Ark.  230;  not  if  the  order  was  unlaw- 
to  two  exceptions.  One  is  when  the  fully  solicited  in  the  buyer's  State.  Jones 
Commonwealth  or  its  citizens  may  be  in-  v.  Surprise,  64  N.  H.  248.  Gambling  con- 
jured by  giving  legal  effect  to  the  con-  tracts  as  to  stocks  valid  in  New  York  will 
tract  by  a  judgment  in  our  courts;  and  not  he  enforced  in  New  Jersey.  Flaggir. 
the  other  is,  when  the  giving  of  legal  ef-  Baldwin,  38  N.  J.  Eq.  219.  But  a  con- 
feet  to  the  contract  would  exhibit  to  the  tract  limiting  a  carrier's  liability,  valid  in 
citizens  of  the  State  an  example  perni-  New  York  where  made,  will  be  enforced 
cions  and  detestable.  The  first  he  illus-  in  Pennsylvania,  though  invalid  if  made 
trates  by  a  contract  for  an  importation  there.  Forepaugh  v.  Del.  L.  &  W.  R.  B. 
forbidden  by  the  local  law,  and  the  sec-  Co.,  128  Pa.  St.  217, 18  Atl.  503. 

{o)  [The  contract  is  made  in  the  State  in  which  the  offer  is  accepted.  Holder  r. 
Aultman,  Miller  &  Co.,  169  U.  S.  81,  18  Sup.  Ct.  Rep.  269.  aff.  68,  Fed.  Rep.  467. 
Upon  validity  of  contracts  made  by  foreign  corporations  which  have  not  complied 
with  statutory  conditions  prescribed  as  precedent  to  their  riglit  to  do  business  in  the 
State,  see  Edison  Gen.  Electric  Co.  v.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370,  36  Pac. 
260,  24  L.  R.  A.  315  and  note,  40  Am.  St.  910.;] 
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will  be  Buffered  without  objection  where  no  local  policy  for- 
bids ;  (a)  and  the  corporation  may  make  contracts,  and  acquire, 

(a)  [A  State  may  prescribe  conditions  upon  which  a  foreign  corporation  may  do 
business  within  its  borders,  and  for  breach  of  such  conditions  may  exclude  the  cor- 
poration, except  where  it  is  doing  business  of  a  federal  nature.  Waters-Pierce  Oil 
Co.  17.  Texas.  177  U.  S.  28,  20  Sup.  Ct  Rep.  618,  afif.  19  Tex.  Civ.  App.  1,  44  S.  W. 
93G.  Upon  admission  or  exclusion  of  foreign  corporations,  see  Cone  Export  and 
Commission  Co.  v.  Poole.  41  S.  C.  70,  19  S.  E.  203,  24  L.  R.  A.  289  and  note ;  exclu- 
sion of  foreign  corporation  as  regulation  of  interstate  commerce,  note  to  24  L.  R.  A. 
311;  exclusion,  regulation,  and  taxation  of  foreign  corporations,  note  to  24  C.  C.  A. 
13;  regulation  of  business  of  a  foreign  corporation  by  State,  Boulware  v.  Davis, 
90  AIa.  207,  8  So.  84,  9  L.  R.  A.  601  and  note;  and  that  foreign  corporations  are 
amenable  to  local  law,  see  Talbot  v.  Fidelity,  &c.  Co.,  74  Md.  686,  22  Atl.  396,  18  L. 
R.  A.  684.  A  foreign  life  insurance  company  which  enters  a  State  and  does  business 
therein  is  bound  to  observe  the  laws  of  that  State,  and  its  contracts  thus  made  will 
be  interpreted  according  to  the  laws  of  that  State  even  though  the  parties  expressly 
stipulate  that  the  contract  shall  be  interpreted  according  to  the  laws  of  another 
State.  N.  Y.  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  Rep.  962,  aff.  148 
Mo.  683,  60  S.  W.  619,  71  Am.  St.  628.  A  State  has  power  to  prescribe  the  conditions 
under  which  a  foreign  insurance  corporation  may  do  business  within  its  borders,  and 
to  provide  and  enforce  penalties  for  breach  of  those  conditions.  Noble  v.  Mitchell, 
164  U.  S.  367, 17  Sup.  Ct.  liep.  110.  And  the  State  may  penalize  any  act  done  within 
it4  borders  looking  toward  the  formation  of  contract  relations  with  a  foreign  corpo- 
ration which  it  has  forbidden  to  do  business  within  its  borders.  Hooper  v.  California, 
166  U.  S.  648,  16  Sup.  Ct.  Rep.  207 ;  but  it  cannot  prevent  the  doing  within  its  bor- 
ders by  its  citizens  of  acts  otherwise  lawful  which  are  reasonably  necessary  to  the 
enjoyment  of  contracts  which  such  citizens  have  made  without  its  borders,  even 
though  they  be  made  with  foreign  corporations  which  the  State  has  forbidden  to  do 
business  within  its  borders.  Aligeyer  v.  Louisiana,  166  U.  S.  678,  17  Sup.  Ct.  Rep. 
427.  And  a  requirement  that  before  doing  business  within  the  State  the  foreign  cor- 
poration shall  surrender  a  right  which  it  derives  from  the  Constitution  and  laws  of 
the  United  States  is  void.  Southern  Pac  Co.  v.  Denton,  146  U.  S.  202,  18  Sup.  Ct. 
Rep.  44.  If  State  taxes  its  own  corporations  upon  their  entire  capital,  the  foreign 
corporation  doing  business  in  the  State  cannot  object  to  being  taxed  upon  its  entire 
capital,  even  though  it  uses  only  a  very  small  fraction  of  its  capital  within  the  State. 
Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  306,  12  Sup.  Ct  Rep.  403,  aff.  106 
N.  Y.  76,  UN.  E.  166.  A  foreign  corporation  does  business  in  a  particular  State  not 
by  right  but  by  comity,  and  its  license  to  do  so  may  be  revoked  at  pleasure.  State 
V.  Standard  Oil  Co.,  61  Neb.  28, 84  N.  W.  413,  87  Am.  St.  449.  A  railroad  corporation 
whose  road  lies  entirely  within  one  State,  but  is  a  link  in  a  through  route  traversing 
several  States,  over  which  through  route  interstate  commerce  is  carried  on,  is  engaged 
in  interstate  commerce,  and  no  State  can  exact  of  it  a  license  before  permitting  it  to 
open  an  office  within  the  borders  of  the  State,  in  which  office  it  transacts  only  busi- 
ness relating  to  its  interstate  commerce.  McCall  v.  California,  136  U.  S.  104,  10  Sup. 
Ct,  Rep.  881 ;  Norfolk  &  W.  R.  Co  o.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  Rep. 
058.  For  note  upon  exclusion  of  foreign  corporations  as  an  interference  with  inter- 
state commerce,  see  24  L.  R.  A.  311.  License  for  current  year  may  be  revoked  for 
refusal  to  pay  unpaid  license  fees  for  previous  j'ears.  Travelers'  Ins.  Co.  v.  Fricke, 
99  Wis.  367,  74  N.  W.  872,  78  N.  W.  407,  41  L.  R.  A.  667.  The  exclusion  of  a 
foreign  corporation  cannot  operate  to  prevent  the  performance  of  contracts  lawfully 
enteref'  into  before  the  order  of  exclusion  was  passed,  nor  impair  the  right  to  enforce 
the  obligations  arising  through  such  performance.  Bedford  v.  E.  B'ld'g  &  Loan 
Ass'n,  181  U.  S.  227,  21  Sup.  Ct.  Rep.  607.  Upon  right  to  sue  in  foreign  Siate,  see 
Cone  E.  &  C.  Co.  v,  Poole.  41  S.  C.  70,  19  S.  E.  208,  24  L.  R.  A.  289,  and  note 
therein  on  recognition  or  exclusion  of  foreign  corporations.  On  power  of  a  State 
to  prevent  foreign  corporations  operating  within  its  borders  from  yiolating  its 
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hold,  and  convey  property  as  it  would  have  a  right  to  do  in  the 
State  of  its  origin.^  Real  estate,  however,  it  can  only  take, 
hold,  and  transmit  in  accordance  with  the  rules  prescribed  by 

^  Silver  Lake  Bank  v.  North,  4  Johns,  completely  witlidrawn  from  the  State  and 

Ch.  870 ;  Jessup  v.  Carnegie,  80  N.  Y.  441 ;  no  longer  does  any  business  there,  it  is  not 

Lumbard  v.  Aldrich,  8  N.  H.  31 ;  Lothrop  subject  to  state  process.    Mutual  R.  F. 

V.  Commercial  Bank,  8  Dana,  114;  Na-  Life  Assn.  v.  Boyer,  62  Kan.  81,  61  Pac. 

tional  Trust  Co.  i;.  Murphy,  30  N.  J.  Eq.  887, 60  L.  R.  A.  588.     Discounting  a  note 

408 ;  Elston  v,  Piggott,  94  Ind.  14  ;  People  sent  from  another  State  is  not  doing  busi- 

V,  Howard,  50  Mich.  289;  Christian  Union  ness  in  the  State  from  which  the  note  is 

V.  Yount,  101  U.  S.  852.    Taking  an  order  sent.  Bamberger  &  Co.  o.  Schoolfield,  160 

in  one  State  for  the  delivery  of  goods  in  U.  S.  149,  16  Sup.  Ct.  Rep.  226.    Nor  is 

another  is  not  such  a  doing  of  business  as  filling  an  order  for  coal,  order  being  sent 

to  require  compliance  with  a  statute  for  from  another  State,  a  doing  of  business  in 

filing  certificate,  &c.,  before  transacting  that  other  State.     Delaware  &  H.  Canal 

of    business    by  a    foreign    corporation.  Co.  v.  Mahlenbrock,  63  N.  J.  L.  281, 48 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  Atl.  978, 45  L.  R.  A.  538.   Being  interested 

727,  6  Sup.  Ct.  Rep.  739.     ^Upon  what  is  as  silent  partner  in  a  limited  partnership 

doing  business  within  a  State,  and  under  in  the  State  is  doing  business  within  it 

what  ciruunistancea  an  agent  doing  busi-  People  r.  Roberts,  162  N.  Y.  59,  46  N.  E. 

ness  within  the  State  may  be  served  with  161,  36  L.  R.  A.  766.    But  prosecuting  a 

process  against  the  corporation,  see  Con-  suit  is  not.    St.  Louis,  A.  &  T.  R.  Co.  v. 

necticut   Life  Ins.  Co.  v.   Spratley,  172  Fire  Assn.  of  Phila.,  60  Ark.  326,  80  S.  W. 

U.S.  602,  19  Sup.  Ct.  Rep.  308,  aflf.  99  860, 28  L.  R.  A.  88.    Nor  is  taking  a  single 

Tenn.  :52*J,  42  S.  W.  146.    Where  corpora-  mortgage  for  pas^due   indebtedness  for 

tion  is  foreign  and  does  no  business  in  goods  sold  at  its  domicil.    Florsheim,  &c. 

the  State,  nor  has  any  agent  or  property  Co.  v.  Lester,  60  Ark.  120,  29  S.  W.  84,  27 

therein,  service  of  summons  upon  the  L.  R.  A.  506,46  Am.  St.  162.     Where  the 

president  temporarily  witiiin  the  State  is  foreign  corporation  has  no  office  or  agency 

ine£fective  to  give  jurisdiction  to  a  federal  within  the  State,  its  sale  of  machinery  to 

circuit  court  sitting  therein,  and  appear-  a  resident  and  its  subsequent  coming  into 

ance  specially  and  solely  for  purpose  of  the  State  and  erecting  the  machinery  is 

petitioning  for  removal  of  cause  .to  an-  only  interstate  commerce  Hud  not  a  doing 

other  federal   court  does  not  waive  the  business  within  the  State  which  the  State 

objection  to  insufficiency  of  summons  and  can  control.    Milan  M.  &  M.  Co.  r.  Gorton, 

service.     Goldey  v.   Morning  News,  156  93  Tenn.  690.  27  S.  W.  971.  26  L.  R.  A. 

U.  S.  618,15  Sup.  Ct.  Rep.  669.    Forei^rn  135.]   But  a  State  msy by  penaltiesenforce 

corporation  doing  business  within  a  State  compliance  with  its  laws  by  a  foreign 

thereby  subjects  itself  to  the  local  regula-  corporation.     Moses  v.  State,  66  Miss.  66. 

tions  concerning  suits  against  non-resi-  Powers  not  allowed  to  such  corporation  in 

dents.    N.  Y.,  L.  E.  &  W.  R.  Co.  v.  Estill,  the  State  where  created,  it  will  not  be  suf- 

147  U.  S.  691, 13  Sup.  Ct.  Rep.  444.     And  fered  to  exercise  elsewhere.  Starkweather 

to  local  tax  laws,  Horn  Silver  Mining  Co.  v.  Bible  Society,  72  111.  50,  22  Am.  Rep. 

r.  New  York,  143  U.  S.  806,  12  Sup.  Ct.  138;  Kerr  ».  Dougherty,  79  N.  Y.  827; 

Rep.  403.    But  after  the  corporation  has  Thompson  v.  Waters,  25  Mich.  214. 

exemption  laws  by  garnishment  proceedings  in  other  States,  see  Singer  MTg  Co.  v. 
Fleming.  39  Neb.  679,  58  N.  W.  226,  23  L.  R.  A.  210,  42  Am.  St.  613.  An  action  to 
exclude  a  foreign  corporation  from  the  State  is  a  civil  action,  and  the  defendant 
corporation  may  be  compelled  to  give  evidence  against  itself.  State  v.  Standard 
Oil  Co.,  61  Neb.  28,  84  N.  W.  418.  For  other  cases  upon  foreign  corporations,  see 
Southern  B.  &  L.  Ass*n  v.  Norman,  98  Ky.  294,  32  S.  W.  952.  81  L.  R.  A.  41,  66  Am. 
St.  367;  Kindel  r.  Beck  &  P.  Lith.  Co.,  19  Col.  310,  36  Pac.  638,  24  L.  R.  A.  311; 
Gunn  V.  White  S  M.  Co.,  57  Ark.  24,  20  S.  W.  691,  18  L.  R.  A.  206,  38  Am.  St.  228; 
State  ».  Phipps,  60  Kan.  609,  81  Pac.  1097, 18  L.  R.  A.  667,  34  Am.  St.  152.] 
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the  law  of  the  State  in  which  the  estate  is  situate;^  and  the 
principle  of  comity  is  never  so  far  extended  as  to  give  force  and 
effect  to  the  penal  laws  of  one  political  society  within  the  terri- 
tory of  another,  even  though  both  belong  to  one  political  system.^ 
The  question  whether  a  statute  giving  a  right  of  action  for  a 
death  occurring  within  a  State  can  he  enforced  in  another  State 
has  given  rise  to  much  discussion.  In  several  States  it  is  held 
that  the  remedy  is  purely  local,  and  that  the  action  can  only  be 
brought  in  the  State  where  the  killing  takes  place.  But  in  sev- 
eral the  rule  is  that  an  action  will  lie  in  another  State,  if  the 
statutes  of  the  latter  are  substantially  like  those  of  the  State 
where  the  death  is  caused.^ 

Other  Limitations  of  Legislative  AtUhoritt/. 

Besides  the  limitations  of  legislative  authority  to  which  we 
have  referred,  others  exist  which  do  not  seem  to  call  for  special 
remark.     Some  of  these  are  prescribed  by  constitutions,*  but 

^  A  rule  which  appUes  even  to  the  tiye  authority  are  much  more  extensive 
gOTemment  itself.  United  States  v*  Fox,  in  some  constitutions  than  in  others.  The 
94  U.  8.  816.  See  State  v.  Scott,  22  Neb.  Constitution  of  Missouri  of  1865  had  the 
628,  86  N.  W.  121.  following  provision  :  **  The  General  As- 
Only  a  State  can  raise  the  question  semhljr  shall  not  pass  special  laws  divoro- 
whether  a  foreign  corporation  can  right-  ing  any  named  parties,  or  declaring  any 
fully  acquire  land  for  its  business  pur-  named  person  of  age,  or  authorizing  any 
poses.  Barnes  v.  Suddard,  117  111.  237,  named  minor  to  sell,  lease,  or  encumber 
7  N.  £.  477.  Failure  of  such  corporation  his  or  her  property,  or  providing  for  the 
to  comply  with  statutory  conditions  prec-  sale  of  the  real  estate  of  any  named 
edent  to  doing  business  does'  not  avoid  minor  or  other  person  laboring  under 
a  conveyance  to  it  so  that  a  private  per-  legal  disability,  by  any  executor,  admin- 
ton  can  attack  it  collaterally.  Fritts  r.  intrator,  guardian,  trustee,  or  other  per- 
Palmer,  132  U.  S.  382,  10  Sup.  Ct  Rep.  son,  or  establishing,  locating,  altering 
93.  Compare  Koening  v.  Chicago,  B.  &  the  course,  or  affecting  the  construction 
Q.  R.  R.  Co.,  27  Neb.  699,  43  N.  W.  423.  of  roads,  or  the  building  or  repairing  of 

*  Dickson  i;.  Dickson,  1  Terg.  110,24  bridges,  or  establishing,  altering,  or  vacat- 
Am.  Dec.  444 ;  Scoville  v.  Canfleld,  14  ing  any  street,  avenue,  or  alley  in  any 
Johns.  338,  7  Am.  Dec.  467 ;  First  Na-  city  or  town,  or  extending  the  time  for  the 
tional  Bank  i;.  Price,  88  Md.  487,3  Am.  assessmentorcollectlonof  taxes,  or  other- 
Rep.  204;  Lindsey  v.  Hill,  66  Me.  212,  wise  relieving  any  assessor  or  collector 
22  Am.  Rep.  664.  The  federal  courts  will  of  taxes  from  the  due  performance  of 
not  enforce  at  the  suit  of  a  State  its  penal  his  official  duties,  or  giving  effect  to  in- 
laws against  a  foreign  corporation.  Wis-  formal  or  invalid  wills  or  deeds,  or  legal- 
coDsin  V.  Pelican  Ins.  Co.,  127  U.  S  2i)d.  izing,  except  as  against  the  State,  the  nn- 

*  See  Taylor  v.  Penn.  Co.,  78  Ky.  848;  authorized  or  invalid  acts  of  any  officer, 
Debevoise  v.  New  York,  L.  E.  &  W.  R.  R.  or  granting  to  any  individual  or  company 
Co.,  98  N.  Y.  377 ;  St.  Louis,  I.  M.  &c.  the  right  to  lay  down  railroad  tracks  in 
Co.  V.  McCormick,  71  Tex.  660,  9  S.  W.  the  streets  of  any  city  or  town,  or  ex* 
Rep.  640 ;  Dennick  v.  Railroad  Co.,  103  empting  any  property  of  any  named  per- 
il. S.  11,  and  cases  collected  in  Cooley  son  or  corporation  from  taxation.  The 
on  Torts,  pp.  311-813.  General  Assembly  shall  pass  no  special 

^  The  restrictions  upon  State  legisU-    law  for  any  case  for  which  provision  can 
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others  spring  from  the  very  nature  of  free  government.     The 

be  made  by  a  general  law,  but  shall  pass  61,  28  L.  R.  A.  525.3  Where  the  legisla- 
general  laws  providing,  so  far  as  it  may  ture  is  forbidden  to  pass  special  or  local 
deem  necessary,  for  the  cases  enumerated  laws  regulating  county  ur  township  busi- 
in  this  section,  and  for  all  other  cases  ness,  a  special  act  allowing  and  ordering 
where  a  general  law  can  be  made  appli-  payment  of  a  particular  claim  is  Toid, 
cable."  Art.  4,  §  27.  We  should  suppose  even  though  the  claim,  being  merely  an 
that  so  stringent  a  provision  wpuld,  in  equitable  one,  cannot  be  audited  by  any 
some  of  these  cases,  lead  to  the  passage  existing  board.  Williams  v.  Bidleman,  7 
of  general  laws  of  doubtful  utility  in  or-  Nev.  68.  See  Darling  v.  Rogers,  7  Kan. 
der  to  remedy  the  hardships  of  particular  592;  [[Dean  v.  Spartanburg  County,  59 
cases;  but  the  constitution  adopted  in  S.  C.  110,  87  S.  R.  226;  UfiFert  v.  Vogt, 
1875  is  still  more  restrictive.  Art.  4,  §53.  65  N.  J.  App.  877,  621,  47  Atl.  225,  48 
As  to  when  a  general  law  can  be  made  Atl.  574;  Black  v.  Gloucester  City,  — 
applicable,  see  Thomas  v.  Board  of  Com-  N.  J.  L.  — ,  48  Atl.  1112  (April  29,  1901). 
missioners,  5  Ind.  4 ;  State  v.  Squires,  26  Special  tax  liens  cannot  be  provided  for 
Iowa,  340;  Johnson  v.  Railroad  Co.,  28  certain  towns  only.  Burnet  v.  Dean,  60 
111.  202.  In  State  v.  Hitchcock,  1  Kan.  N.  J.  Eq.  9,  46  Atl.  582.]]  Such  a  pro- 
178,  it  was  held  that  the  constitutional  vision  does  not  prevent  a  special  act  to 
provision,  that  "  in  all  cases  where  a  gen-  locate  a  county  seat.  State  t'.  Sumter 
eral  law  can  be  made  applicable,  no  spe-  Co.,  19  Fla.  518.  QBut  one  arbitrarily 
cial  law  shall  be  enacted,''  left  a  discretion  classifying  counties  is  special.  Edmunds 
with  the  legislature  to  determine  the  cases  t;.  Herbrandson,  2  N.  D.  270,  50  N.  W. 
in  which  special  laws  should  be  passed.  970,  14  L.  R.  A.  725.  So  is  one  changing 
See,  to  the  same  effect,  Marks  v.  Trustees  ward  boundaries  in  a  single  city.  State 
of  Purdue  University,  87  Ind.  155 ;  State  v.  Newark,  58  N.  J.  L.  4,  20  Atl.  886,  10 
V.  Tucker,  46  Ind.  855,  overruling  Thomas  L.  R.  A.  700.^  A  statute  is  not  special 
V.  Board  of  Commissioners,  supra ;  John-  because  it  is  not  universal  in  operation 
son  V.  Com'rs  Wells  Co.,  107  Ind.  15 ;  by  reason  of  earlier  special  laws  not  af- 
State  V.  County  Court  of  Boone,  50  Mo.  fected  by  the  constitutional  provision. 
317,  11  Am.  Rep.  '415;  State  v.  Robbins,  Evans  v.  Phillipi,  117  Pa.  St  226,  11  Atl. 
51  Mo.  82;  Hall  v.  Bray,  51  Mo.  288;  680.  [^And  a  law  which  gives  to  any  city 
St.  Louis  V.  Shields,  62  Mo.  247 ;  Carpen-  having  a  special  charter  the  option  to 
ter  V.  People,  8  Col.  116,  5  Pac.  825;  adopt  the  provisions  of  a  general  act  Is 
Richman  v.  Supervisors,  77  Iowa,  513,  not  special.  Adams  v.  Beloit,  105  Wis. 
42  N.  W.  Rep.  422 ;  Davis  v.  Gaines,  48  368,  81  N.  W.  869,  47  L.  R.  A.  441.]  An 
Ark.  370.  Compare  Hess  &.  Pegg,  7  Nev.  act  creating  a  criminal  court  for  a  partic- 
23 ;  Darling  v.  Rogers,  7  Kan.  592 ;  Ex  ular  county  is  not  in  conflict  with  the 
parte  Pritz,  9  Iowa,  80 ;  QBank  of  Com-  constitutional  prohibition  of  special  legis- 
merce  v.  Wiltsie,  153  Ind.  460,  58  N.  £.  lation.  Eitel  v.  State,  38  Ind.  201.  See 
950,  55  N.  E.  224,  47  L.  R.  A.  489 ;  State  Matter  of  Boyle,  9  Wis.  264.  Nor  one  al- 
V.  Kolsem,  130  Ind.  434,  29  N.  E.  595,  14  lowing  recovery  from  railroad  of  $5,000 
L.  R.  A.  566,  and  note ;  Richman  v.  Mus-  in  case  of  death.  Carroll  v.  Missouri  P. 
catine  County,  77  Iowa,  513, 42  N.  W.  422,  Ry.  Co.,  88  Mo.  289.  I^But  one  provid- 
4  L.  R.  A.  445, 14  Am.  St.  308 ;  People  v,  ing  for  interchange  of  judges  In  a  single 
Levee  Dist.  No.  6,  131  Cal.  30,  63  Pac.  county  is.  Ashbrook  v.  Scliaub,  160  Mo. 
842.  But  see  Silberman  v.  Hay,  59  Ohio  87, 60  S.  W.  1085  2  A  Sunday  law  mak- 
St.  582,  53  N.  E.  258,  44  L.  R.  A.  264,  ing  it  a  misdemeanor  for  a  baker  to  en- 
holding  that  right  of  trial  by  jury  is  gen-  gage  in  the  business  of  baking  on  Sunday 
eral,  and  that  a  law  relating  thereto  and  is  a  special  law,  and  unconstitutional  in 
expressly  made  applicable  to  a  single  California.  J?jr /7arf«  Westerfield,  55  Cal. 
county  is  void.  Gambling  cannot  be  550, 36  Am.  liep.  47.  Where  special  acts 
made  a  crime  everywhere  except '*  within  conferring  corporate  powers  are  prohib- 
the  limits  or  enclosure  of  a  regular  race-  ited,  the  State  cannot  specially  authorise 
course."  State  v.  Walsh,  186  Mo.  400,  37  a  school  district  to  issue  bonds  to  erect 
S.  W.  1112,  35  L.  R.  A.  231 ;  see  also  a  school-house.  School  District  v.  Insur- 
State  V.  Elizabeth,  56  N.  J.  L.  71,  28  Atl.  ance  Co.,  103  U.  S.  707.    |^See»  for  an- 
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latter  must  depend  for  their  enforcement  upon  legislative  wis- 

other  example.  Grey  v.  Newark  Plank-  subject,  see   furtlier,    Bourland   v.   Hil- 

Road  Co.,  65  N.  J.  L.  51,  603,  46  Atl.  606,  dreth,  26  Cal.  161 ;  Brooks  v.  Hyde,  87 

48  Atl.  557]]    The  proTision  does  not  Cal.  S66;   McAunicli  v.  Mississippi,  &c. 

forbid  legalizing  bonds  of  a  dty  void  K.  R.  Co.,  20  Iowa,  338;  Rice  v.  State,  3 

from  want  of  power  to  issue  them :  Read  Kan.  141 ;  Jackson  v.  Sliaw,  29  Cal.  267 ; 

V.  Plattsniouth,  107  U.  S.  568,  2  Sup.  Ct.  Gentile  r.  State,  29  Ind.  409;  State  v. 

Rep.  208;  nor  in  Tennessee  does  it  cover  Parkinson,  5  Nev.  15;  Ensworth  r.  Albin, 

municipal  corporations :  State  v.  Wilson,  46  Mo.  450 ;  People  v.  Wallace,  70  111.  680; 

12  Lea,  246 ;   QBumett  v.  Maloney,  97  State  v.  Camden  Common  Pleas,  41  N.  J. 

Tenn.  697.  37   S.  W.  689,  34  L.  R.  A.  495;  O'Kane  t;.  Treat,  25  111.557;  Coni- 

541 ;]  nor  in  Wisconsin  a  commission  ere-  mon wealth  v.  Patton,  88  Pa.  St.  258 ;  Cox 

ated  under  tlie  police  power  to  establish  v.  State,  8  Tex.  App.  254 ;  State  r.  Mona- 

drains.    State  v,  Stewart,  74  Wis.  620,  43  han,  69  Mo.  556;  State  v.  Clark,  23  Minn. 

N.  W.  947;   [[applies  to  counties  in  Ne-  422;  Speight  u.  People,  87  lU.  595;  QMor- 

rada:  Schweiss  v.  First  Judicial   Distr.  ris  v.  Stout,  110  Iowa,  659,  78  N.  W.  843, 

Ct.,  23  Ner.  226,  45  Pac.  289,  34  L.  R.  A.  50  L.  R.  A.  97 ;    lU  Henneberger,  156 

602.^     A  constitutional   provision   that  N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  182; 

requires  all  laws  of  a  general  nature  to  West  Chicago  Park  Comers  v.  McMul- 

have  uniform  operation  throughout  the  len,  134  111.  170,  25  N.  E.  676, 10  L.  R.  A. 

SUte  is  complied  with  in  a  statute  appli-  215;  Lodi  Twp.  v.  State,  51  N.  J.  L.  402, 

cable  to  all  cities  of  a  certain  class  hav-  18  Atl.  749,  6  L.  R.  A.  56;  State  v.  Som- 

ing  less  than  one  hundred  thousand  in-  ers'  Point,  52  N.  J.  L.  32,  18  Atl.  694, 

liabitants,  though  in  fact  there  be  but  6  L.  R.  A.  57 ;  Terr.  v.  School  Dist.,  10 

one  city  in  the  State  of  that  class.     Wei-  Okla.  556,  64  Pac.  241 ;  State  v.  Thomas, 

ker  V.  Potter,  18  Oliio  St.  85;  Wheeler  v.  25  Mont.  226,  64  Pac.  503;   Lougher  r. 

Philadelpliia,  77  Pa.  St.  838;  Kilg.)re  v.  Soto,  129  Cal.  610,  62  Pac.  184;  Fox  u. 

Magee,  85  Pa.  St.  401.     Contra,  Divine  Moliawk  &  H.  R.  H.  Society,  165  N.  Y. 

V.  Commissioners,  84  111.  590.    And  see  517,  59  N.  E.  353.     Where  the  legislation 

Desmond  p.  Dunn,  55  Cal.  24;  Earle  v.  shows  the  legislative  intent  to  be  the 

Board  of  Education,  55  Cal.  489 ;   Van  substitution  of  isolation  for  classification, 

Riper  u.  Parsons,  40  N.  J.  123,  29  Am.  it  is  invalid.    State  o.  Jones,  66  Ohio,  458, 

Rep.  210;    State  v.  Trenton,  42  N.  J.  64  N.  E.  424;  State  v.  Beacom,  66  Ohio, 

486;    State  v.   Hammer,  42  N.  J.  435;  491,  64  N.  E.  427.     See  altfo  upon  tlie 

Worthley  v.  Steen,  43  N.J.  L.  542;  Bum-  general  question,  Com.  v.  Moir,  199  Pa. 

sted  V.  Govern,  47  N.  J.  L.  368,   1  Atl.  534,  49  Atl.  351,  85  Am.  St.  8OI.3 

835;  Van  Giesen  v.  Bloomfleld,  id.  442,  2  ^Insane  persons  liaving  no  dependents 

Atl.  240;  Hightstown  v,  Glenn,  id,  105;  nor  persons  who  could  take  from  them 

New  Brunswick  r.  Fitzgerald,  48  N.  J.  L.  under  the  law  of  succession  may  have 

457,  8  Atl.  720;   State  v.  Hoagland,  51  their    expenses    while    in    the    asylum 

N.  J.  L.  62,  16  Atl.   166;   McCarthy  v.  charged    upon   their  estates,  while  the 

Com.,  110  Pa.  St.  243,  2  Atl.  423 ;  App.  expenses    of   other    insane    persons    in 

of  Scranton  Sch.  Dist,  113  Pa.  St.  176,  the  same  asylum  are  paid  out  of  the 

6  Atl.  158;  Wilkes-Barre  v.  Meyers,  id.  public  funds.    Bon  Homme  Co.  i^.  Bemdt, 

395;  Reading  u.  Savage,  124  Pa.  St.  328,  13  S.  D.  309,  83  N.  W.  333,  50  L.  R.  A. 

16  Atl.  788;  Ex  parte  Falk,  42  Ohio  St.  351.     Where  the  Constitution  provides 

638;   State  v.  Pugh,  43  Ohio  St.  98,  1  that  "corporations  other  than  banking 

N.  £.  439 ;  State  r.  Hawkins,  44  Ohio  St  shall  not  be  created  by  special  act,''  the 

98,  5  N.  E.  225;  State  v.  Anderson,  id.  extension  of  an  old  special  charter  of 

247,  6  N.  E.  571 ;  Ewing  v.  Hoblitzelle,  such  other  corporation  is  equally  pro- 

85  Mo.  64;  Kelly  r.  Meeks,  87  Mo.  396;  hibited.     Bank  of  Commerce  v.  Wiltsie, 

State  V.  Co.  Court,  89  Mo.  237,  1  S.  W.  153  Ind.  460,  53  N.  E.  950,  55  N.  E.  224, 

807;  State  v.  Pond,  93  Mo.  606,  6  S.  W.  47  L.  R.  A.  489.     And  where  the  grant 

469;  State  v.  Donovan,  20  Nev.  75,  15  of  any  special  privileges,  immunities,  or 

Pac.  783;  Darrow  v.  People,  8  Col.  417,  franchises  whatever  is  prohibited,  certain 

8  Pac.  661 ;  People  v.  Henshaw,  76  Cal.  named  societies  cannot  be  empowered  to 

486,  18  Pac  418.    And  on  the  general  appoint  designated    State   officers,  e.g. 
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dom,  discretion,  and  conscience.^  The  legislature  is  to  make 
laws  for  the  public  good,  and  not  for  the  benefit  of  individuals. 
It  has  control  of  the  public  moneys,  and  should  provide  for  dis- 
bursing them  only  for  public  purposes.  Taxes  should  only  be 
levied  for  those  purposes  which  properly  constitute  a  public 
burden.  But  what  is  for  the  public  good,  and  what  are  public 
purposes,  and  what  does  properly  constitute  a  public  burden, 
are  questions  which  the  legislature  must  decide  upon  its  own 
judgment,  and  in  respect  to  which  it  is  vested  with  a  large 
discretion  which  cannot  be  controlled  by  the  courts,  except, 
perhaps,  where  its  action  is  clearly  evasive,  and  where,  under 
pretence  of  a  lawful  authority,  it  has  assumed  to  exercise  one 
that  is  unlawful.  Where  the  power  which  is  exercised  is 
legislative  in  its  character,  the  courts  can  enforce  only  those 
limitations  which  the  constitution  imposes;  not  those  implied 
restrictions  which,  resting  in  theory  only,  the  people  have  been 

members  of  a  State  board  of  inspectors  can  nerer  have  more,  is  void.    CarapbeU 

of  the  basiness  of  licensed  commission  v.  Indianapolis,   165  Ind.  186,  67  N.  E. 

merchants.     Lasher  v.  People,   188  III.  920.    And  see  Knopf  v.  People,  185  111. 

226,  55  N.  E.  663,  47  L.  R.  A.  802,  75  Am.  20,  57  N.  E.  22.    An  arbitrary  exemption 

St.  103.    Nor  can  the  number  of  deputies  from  a  license  tax  of  all  dealers  whose 

for  certain  county  oflScers  be  prescribed  business  is  less  than  a  thousand  dollars  a 

for  some  counties  and  left  to  the  dis-  year,  otliers  having  no  equal  exemption, 

cretion  of  the  county  court  in  others,  is  void  as  class  legislation.    Com.  r«  Clark, 

Weaver  v,  Davidson  County,  104  Tenn.  195  Pa.  634,  46  Atl.  286,  86  Am.  St.  694. 

815,  59  S.  W.  1105.    Where  classification  See  also  Burnet  v.  Dean,  —  N.  J.  App. 

of  cities  is  permitted,  it  must  be  for  city  — ,  49  Atl.  608  (June  17,  1901).3     Where 

purposes  only.    Re  Washington  St.,  182  the  legislature,  for  urgent  reasons,  may 

Pa.  257, 19  Atl.  219,  7  L.  R.  A.  198  and  suspend  the  rules  and  allow  a  bill  to  be 

note.   Statute  providing  for  cure  of  inebri-  read  twice  on  the  same  day,  what  con- 

ates  at  public  expense  in  counties  having  stitutes  a  case  of  urgency  is  a  question 

fifty  thousand  population  or  more  is  void  for  the  legislative   discretion.     Hull  v. 

for   arbitrariness.      Murray   v.  Ramsey  Miller,  4    Neb.  608.     The  legislature's 

County  Com*rs,  81  Minn.  359,  84  N.  W.  power  over  its  own  proceedings  cannot 

103, 61  L.  R.  A.  828.    Bicycle  tax  levied  in  be  controlled  by  a  statute  requiring  notice 

certain  counties  only  is  void,  although  in  advance  of  the  session,  in  case  of  peti- 

proceeds  form  a  special  fund  for  con-  lion  affecting  private  interests.    Opinion 

Btruction  of  bicycle  paths.    Ellis  v.  Fra-  of  Court,  63  N.   H.  625.    [[Where  the 

zier,  88  Oreg.  462,  68  Pac.  642.^    As  to  Constitution  provides  that  no  county  seat 

what  differences  should  underlie  a  classi-  shall  be  changed  except  by  approval  of 

flcation,  see  Cobb  v.  Bord,  40  Minn.  47(f,  two-thirds  of  voters  voting  thereon,  the 

42  N.  W.  896.    [[All  classification  must  be  legislature    may   intensify  the  require- 

reasonable.    An  exemption  of  ex-soldiers  ment,  and  require  the  approval  of  two- 

and  marines,  honorably  dismissed  from  thirds  of  all   the  voters  in   the  county, 

the  service  of  the  United  SUtes,  from  a  State  v.  White,  162  Mo.  688,  63  S.  W. 

pedler's    license  tax  is  void.     State  v,  104.3 

Garbroski,  111  Iowa,  496,  82  N.  W.  959,  i  Walker  v.  Cincinnati,  21  Ohio  St 
82  Am.  St.  624.    If  special  legislation  is  14,  41.    [But  see  The  Stratton  Claim- 
prohibited,  a  classification  such  that  one  ants  v.  The  Morris  Claimants,  89  Tenn. 
class  has  but  one  member  and,  because  497, 15  S.  W.  87, 12  L.  B.  A.  70.] 
the  classification  is  based  upon  a  past  fact, 
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satisfied  to  leave  to  the  judgment,  patriotism,  and  sense  of  justice 
of  their  representatives.  ^ 


1  Stote  r.  McCann,  21  Ohio  St.  108, 
212;  Adams  v,  Howe,  14  Mass.  340,  7 
Am.  Dec.  216;  State  v.  Smith,  44  Ohio 
St  848,  7  N.  E.  447, 12  N.  E.  829 ;  Mount 
p.  Richey,  00  Ind.  29.  See  cases,  post, 
pp.  236,  287.  C^ut  to  be  legislative  it 
must  possess  the  characteristic  of  gener- 
ality. It  must  be  a  rule  and  not  merely 
an  arbitrary  order.  The  classification 
must  be  real,  and  reasonable  in  its  basis. 
See  Dibreli  v,  Lanier,  89  Tenn.  497,  16 


S.  W.  87,  12  L.  R.  A.  70,  in  which  a 
statute  based  upon  a  flagrantly  arbitrary 
classification  was  declared  void.  The 
decision  of  the  question  of  whether  a 
tax  is  for  a  public  purpose  is  for  the 
courts  when  there  is  a  manifest  attempt 
on  the  part  of  the  legislature  to  authorize 
a  levy  for  a  purpose  not  public.  Dodge 
17.  Mission  Township,  46  C.  C.  A.  661, 
107  Fed.  827.] 
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CHAPTER  VL 

OP  THE   ENACTMENT  OP  LAWS. 

When  the  supreme  power  of  a  country  is  wielded  by  a  single 
man,  or  by  a  single  body  of  men,  any  discussion,  in  the  courts, 
of  the  rules  which  should  be  observed  in  the  enactment  of  laws 
must  generally  be  without  practical  value,  and  in  fact  imperti- 
nent; for,  whenever  the  unfettered  sovereign  power  of  any 
country  expresses  its  will  in  the  promulgation  of  a  rule  of  law, 
the  expression  must  be  conclusive,  though  proper  and  suitable 
forms  may  have  been  wholly  omitted  in  declaring  it.  It  is  a 
necessary  attribute  of  sovereignty  that  the  expressed  will  of  the 
sovereign  is  law;  and  while  wc  may  question  and  cross-question 
the  words  employed,  to  make  certain  of  the  real  meaning,  and 
may  hesitate  and  doubt  concerning  it,  yet,  when  the  intent  is 
made  out,  it  must  govern,  and  it  is  idle  to  talk  of  forms  that 
should  have  surrounded  the  expression,  but  do  not.  But  when 
the  legislative  power  of  a  State  is  to  be  exercised  by  a  department 
composed  of  two  branches,  or,  as  in  most  of  the  American  States, 
of  three  branches,  and  these  branches  have  their  several  duties 
marked  out  and  prescribed  by  the  law  to  which  they  owe  their 
origin,  and  which  provides  for  the  exercise  of  their  powers  in 
certain  modes  and  under  certain  forms,  there  are  other  questions 
to  arise  than  those  of  the  mere  intent  of  the  law-makers,  and 
sometimes  forms  become  of  the  last  importance.  For  iu  such 
case  not  only  is  it  important  that  the  will  of  the  law-makers  be 
clearly  expressed,  but  it  is  also  essential  that  it  be  expressed  in 
due  form  of  law;  since  nothing  becomes  law  simply  and  solely 
because  men  who  possess  the  legislative  power  will  that  it  shall 
be,  unless  they  express  their  determination  to  that  efiFect,  in  the 
mode  pointed  out  by  the  instrument  which  invests  them  with 
the  power,  and  under  all  the  forms  which  that  instrument  has 
rendered  essential.^    And  if,  when  the  constitution  was  adopted, 

1  A  bill  becomes  a  law  only  when  it  48  Ala.  116,  17  Am.  Rep.  28;  Le^rff  v. 
has  gone  through  all  the  forms  made  Annapolis,  42  Md.  203;  Walnot  v.  Wade, 
necessary  by  tlie  constitution  to  give  it  108  U.  S.  683.  [And  where  the  con- 
validity.  Jones  V.  Hutchinson,  48  Ala.  stitution  prescribes  an  interval  of  time 
721 ;  State  v.  Piatt,  2  S.  C.  150,  16  Am.  to  elspse  after  the  ac(joiimroent  of  the 
Hep.  647 ;  People  v.  Commissioners  of  legislature,  the  fall  period  of  time  must 
Highways,  64  N.  Y.  276 ;  Moody  v.  State,  intervene  between  the  date  of  adjourn- 
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there  were  known  and  settled  rules  and  usages,  forming  a  part  of 
the  law  of  the  country,  in  reference  to  which  the  constitution  has 
evidently  been  framed,  and  these  rules  and  usages  required  the 
observance  of  particular  forms,  the  constitution  itself  must  also 
be  understood  as  requiring  them,  because  in  assuming  their 
existence,  and  being  framed  with  reference  to  them,  it  has  in 
effect  adopted  them  as  a  part  of  itself,  as  much  as  if  they  were 
expressly  incorporated  in  its  provisions.  Where,  for  an  instance, 
the  legislative  power  is  to  be  exercised  by  two  houses,  and  by 
settled  and  well-understood  parliamentary  law  these  two  houses 
are  to  hold  separate  sessions  for  their  deliberations,  and  th^ 
determination  of  the  one  upon  a  proposed  law  is  to  be  submitted 
to  the  separate  determination  of  the  other,  the  constitution,  in 
providing  for  two  houses,  has  evidently  spoken  in  reference  to 
this  settled  custom,  incorporating  it  as  a  rule  of  constitutional 
interpretation;  so  that  it  would  require  no  prohibitory  clause 
to  forbid  the  two  houses  from  combining  in  one,  and  jointly 
enacting  laws  by  the  vote  of  a  majority  of  all.  All  those  rules 
which  are  of  the  essentials  of  law-making  must  be  observed  and 
followed ;  and  it  is  only  the  customary  rules  of  order  and  routine, 
such  as  in  every  deliberative  body  are  always  understood  to  be 
under  its  control,  and  subject  to  constant  change  at  its  will,  that 
the  constitution  can  be  understood  to  have  left  as  matters  of 
discretion,  to  be  established,  modified,  or  abolished  by  the  bodies 
for  whose  government  in  non-essential  matters  they  exist 

Of  the  two  Bouses  of  the  Legislature.^ 

In  the  enactment  of  laws  the  two  houses  of  the  legislature  are 
of  equal  importance,  dignity,  and  power,  and  the  steps  which 

ment  and  that  on  which   the  law  be-  Ind.  168,  42  N.  E.  628,  36  L.  R.  A.  60 J 

comes  efTective.     Halbert  v.  San  Saba  The  power  to  declare  whether  an  act  haa 

Springs  L.  &  L.  S.  Ass'n,  89  Tex.  280,  34  become  a   law    is   Judicial.      Wolfe    v. 

8.  W.  639,  49  L.  R.  A.  193.    Upon  what  McCaull,  76  Va.  876.    [;State  v.  Powell, 

constitutes   presentation  of  bill  to   gov-  77  Miss.  643,  27  So.  927.J 

emor  after  it  lias  duly  passed  the  legisla-  ^  Tlie  wisdom  of  a  division  of  the  legis- 

ture,  and  the  interval  of  time   within  lative  department  has  been  demonstrated 

which  he  must  sign  it,  see  State  v.  Michel,  by  the  leading  writers  on  constitutional 

62  La.  Ann.  986,  27  So.  666,  49  L.  R.  A«  law,  as  well  as  by   general  experience. 

218,  78  Am.  St.  364.    Where  act  is  void  See  De  Lolme,  Const,  of  England,  b.  2, 

for  lack  of  uniformity  of  operation,  the  c.  3 ;    Federalist,  No.  22 ;  1  Kent,  208 ; 

defect  may  be  corrected  by  subsequent  Story  on  Const.  §§  646-670.    The  early 

amendment  making  non-uniform  portion  experiments  in  Pennsylvania  and  Georgia, 

uniform  with  rest  of  original  act,  and  based  on  Franklin's  views,  for  which  see 

the  whole  will  then  be  good.     Walsh  his  Works,  Vol.  Y.  p.  166,  were  the  only 

r.  State,  142  Ind.  867,  41  N.  E.  66,  33  ones  made  by  any  of  the  original  States 

L.  R.  A.  392.    For  other  cases  upon  ne-  with  a  single  house.    The  first  Constitu- 

ceMity  of  recognizing  prescribed  forms  tion  of  Vermont  alio  provided  for  a  single 

of  enactment,  see  Swindell  o.  State,  148  legislative  body. 
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result  in  laws  may  originate  indifiPerentlj  in  either.  This  is 
the  general  rulei  but  as  one  body  is  more  numerous  than  the 
other,  and  more  directly  represents  the  people,  and  in  many  of 
the  States  is  renewed  by  more  frequent  elections,  the  power  to 
originate  all  money  bills,  or  bills  for  the  raising  of  revenue,  is 
left  exclusively,  by  the  constitutions  of  some  of  the  States,  with 
this  body,  in  accordance  with  the  custom  in  England,  which 
does  not  permit  bills  of  this  character  to  originate  with  the 
House  of  Lords.  ^  To  these  bills,  however,  the  other  house  may 
propose  alterations,  and  they  require  the  assent  of  that  house 
to  their  passage,  the  same  as  other  bills.  The  time  for  the 
meeting  of  the  legislature  will  be  such  time  as  is  fixed  by  the 
constitution  or  by  statute;  but  it  may  be  called  together  by 
the  executive  in  special  session  as  the  constitution  may  pre* 
scribe,  and  the  two  houses  may  also  adjourn  any  general  session 
to  a  time  fixed  by  them  for  the  holding  of  a  special  session,  if 
any  agreement  to  that  eifect  can  be*  arrived  at;  and  if  not, 
power  is  conferred  by  a  majority  of  the  constitutions  upon  the 
executive  to  prorogue  and  adjourn  them.  And  if  the  executive 
in  any  case  undertake  to  exercise  this  power  to  prorogue  and 
adjourn,  on  the  assumption  that  a  disagreement  exists  between 
the  two  houses  which  warrants  his  interference,  and  his  action 
18  acquiesced  in  by  those  bodies,  who  thereupon  cease  to  hold 
their  regular  sessions,  the  legislature  must  be  held  in  law  to 
have  adjourned,  and  no  inquiry  can  be  entered  upon  as  to  the 
rightfulness  of  the  governor's  assumption  that  such  a  disagree- 
ment existed.^ 

1  There  are  provisionB  in  the  Const!-  taxes ;  but  the  Senate  did  not  assent  to 

tutions  of  MftssachusettSf  Delaware,  Min-  this  conclusion.    In  England  the  Lords 

nesota,  Mississippi,  New  Hampshire,  New  are  not  allowed  to  amend  money  billa, 

Jersey,  Pennsylvania,   South    Carolina,  and  by  resolutions  of  6th  and  6th  July, 

Vermont,    Indiana,    Oregon,   Kentucky,  1860,  the  Commons  deny  their  right  even 

Louisiana,  Alabama,  Arkansas,  Georgia,  to  reject  them.      [Law  directing  pay- 

Virginia,  Maine,  and  Colorado,  requiring  ment  of  bounties  by  county  treasurer, 

revenue  bills  to  originate  in  the  more  such  payments  to  be  credited  to  him  by 

popular  branch  of  the  legislature,  but  state  treasurer,  is  void  under  constitu- 

allowing  the  Senate  the  power  of  amend-  tional  provision  that  "  no  money  shaU  be 

ment  us,ual    in  other  cases.    A  bill  to  paid  out  of  the  treasury  except  upon  ap- 

license  saloons  is  a  police  regulation,  not  propriations  made  by  law  and  on  warrant 

a   revenue   law.     State  v    Wright,  14  drawn  by  the  proper  officer."    Institution 

Oreg   866,  12  Pac.  708     Money  cannot  for  Edu.  Mute  &  BUnd  v,  Henderson,  18 

be  appropriated  by  joint  resolution  in  Col.  08,  31  Pac  714, 18  L.  R.  A.  888.3 
Indiana.    May  t;  Rice,  91  Ind.  646.    Dur-         ^  This  question  became  important,  and 

ing  the  second  session  of  the  forty-first  was  passed  upon  in  People  v.  Hatch,  33 

Congress,  the  House  of  Representatives  111.9.    The  Senate  had  passed  a  resolution 

by  tneir  vote  denied  the  right  of  the  for  an  adjournment  of  the  session  sine  die 

Senate  under  the  Constitution  to  origi-  on  a  day  named,  which  was  amended  by 

nate  a  biU   repealing  a  law   Impoaing  the  House  by  fixing  a  different  day.   The 
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There  are  certain  matters  which  each  house  determines  for 

itself,  and  in  respect  to  which  its  decision  is  conclusive.  It 
chooses  its  own  officers,  except  where,  by  constitution  or  statute, 
other  provision  is  made ;  it  determines  its  own  rules  of  proceed- 
ing; it  decides  upon  the  election  and  qualification  of  its  own 
members.^    These  powers  it  is  obviously  proper  should  rest  with 

Senate  refused  to  concur,  and  the  House  L.  R.  A.  upon  power  as  to  adjournment 

then  passed  a  resolution    expressing    a  of  legislature.^ 

desire  to  recede  from  its  action  in  amend-  ^  In  People  v.  Mahanej,  13  Mich.  481, 
iog  the  resolution  and  requesting  a  re-  it  was  held  that  the  correctness  of  a  deci- 
tum  of  the  resolution  hy  the  Senate,  sion  bj  one  of  the  houses,  that  certain 
While  matters  stood  thus,  the  governor,  persons  had  been  chosen  members,  could 
issuming  that  such  a  disagreement  ex-  not  be  inquired  into  by  the  courts.  In 
isted  as  empowered  him  to  interfere,  sent  that  case  a  law  was  assailed  as  Toid,  on 
in  his  proclamation,  declaring  the  legis-  the  ground  that  a  portion  of  the  mem- 
lature  adjourned  to  a  day  named,  and  bers  who  Toted  for  it,  and  without  whose 
which  was  at  the  Tery  end  of  the  official  votes  it  would  not  have  had  the  requisite 
term  of  the  members.  The  message  majority,  had  been  given  their  seats  in 
created  excitement;  it  does  not  seem  to  the  house  in  defiance  of  law,  and  to  the 
have  been  at  once  acquiesced  in,  and  a  exclusion  of  otliers  who  had  a  majority 
protest  against  the  governor's  authority  of  legal  votes.  See  the  same  principle  in 
was  entered  upon  the  journal;  but  for  State  v.  Jarrett,  17  Md.  809.  See  also 
eleven  days  in  one  house  and  twelve  in  the  Lamb  v.  Lynd,  44  Pa.  St.  336;  Opinion  of 
otiier  no  entries  were  made  upon  their  Justices,  66  N.  H.  570.  QThe  persons  who 
journals,  and  it  was  unquestionable  that  are  to  constitute  the  prima  facie  house, 
practically  they  had  acquiesced  in  the  and  to  organize  and  examine  into  the 
action  of  the  governor,  and  adjourned,  qualifications  of  the  members,  to  deter- 
At  the  expiration  of  the  twelve  days,  a  mine  contests,  &c.,  are  those  who  bring 
portion  of  the  members  came  together  certificates  of  election  from  the  proper 
again,  and  it  was  claimed  by  them  that  officers.  Re  Gunn,  60  Kan.  166,  32  Pac. 
the  message  of  the  governor  was  without  470,  948,  19  L.  R.  A.  619,  a  case  where 
authority,  and  the  two  houses  must  be  two  rival  bodies  each  claimed  to  be  the 
considered  as  having  been,  in  point  of  true  house  of  representatives.]  In  Kan- 
law,  in  session  during  the  intervening  sas  a  question  having  some  resemblance 
period,  and  that  consequently  any  bills  was  disposed  of  differently.  The  legis- 
which  had  before  been  passed  by  them  lature  gave  seats  to  several  persons  as 
and  sent  to  the  governor  for  his  approval,  representatives  of  districts  not  entitled  to 
and  wliich  he  had  not  returned  within  ten  representation  at  all.  By  the  concurrent 
days,  Sundays  excepted,  had  become  laws  vote  of  four  of  these  a  certain  bill  was 
under  the  constitution.  The  Supreme  passed.  Held,  that  it  was  illegally  passed, 
Court  held  that,  as  the  two  houses  had  and  did  not  become  a  law.  State  v.  Fran- 
practically  acquiesced  in  the  action  of  the  cis,  26  Kan.  724.  The  legislature  cannot 
governor,  the  session  had  come  to  an  end,  transfer  its  power  to  judge  of  the  election 
and  that  the  members  had  no  power  to  of  its  members,  to  the  courts.  State  v. 
reconvene  on  their  own  motion,  as  had  Gilman,  20  Kan.  661,  27  Am.  Rep.  189. 
been  attempted.  The  case  is  a  very  full  See  Dalton  v.  State,  43  Ohio  St.  662. 
and  valuable  one  on  several  points  per-  But  courts  may  procure  and  present  evi- 
taining  to  legislative  proceedings  and  dence  to  the  legislature.  In  re  McNeill, 
authority.  As  to  the  governor's  discretion  111  Pa.  St.  236,  2  Atl.  841.  The  legisla- 
in  calling  an  extra  session  and  revoking  tive  power  to  judge  of  the  election  of 
the  call,  see  anto,  p.  160,  note,  f  Govern-  members  is  not  possessed  by  municipal 
or's  decision  that  disagreement  exists  bodies:  People  r.  Hall,  80  N.  Y.  117 ;  nor 
declared  conclusive  in  Re  Legislative  by  hoards  of  supervisors:  Robinson  v. 
Adjournment,  18  R.  I.  824.  27  Atl.  824,  Cheboygan  Supervisors,  49  Mich.  821,  18 
22    L.    R.    A.    716,    and   see    note    in  N.  W.  622;  except  when  conferred  by 
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the  body  immediately  interested,  as  essential  to  enable  it  to 
enter  upon  and  proceed  with  its  legislative  functions  without 
liability  to  interruption  and  confusion.  In  determining  ques- 
tions concerning  contested  seats,  the  house  will  exercise  judicial 
power,  but  generally  in  accordance  with  a  course  of  practice 
which  has  sprung  from  precedents  in  similar  cases,  and  no  other 
authority  is  at  liberty  to  interfere. 

Each  house  has  also  the  power  to  punish  members  for  dis- 
orderly behavior,  and  other  contempts  of  its  authority,  as  well 
as  to  expel  a  member  for  any  cause  which  seems  to  the  body  to 
render  it  unfit  that  he  continue  to  occupy  one  of  its  seats.  This 
power  is  generally  enumerated  in  the  constitution  among  those 
which  the  two  houses  may  exercise,  but  it  need  not  be  specified 
in  tnat  instrument,  since  it  would  exist  whether  expressly  con- 
ferred or  not.  It  is  "a  necessary  and  incidental  power,  to  enable 
the  house  to  perform  its  high  functions,  and  is  necessary  to  the 
safety  of  the  State.  It  is  a  power  of  protection.  A  member 
may  be  physically,  mentally,  or  morally  wholly  unfit;  he  may  be 
affected  with  a  contagious  disease,  or  insane,  or  noisy,  violent, 
and  disorderly,  or  in  the  habit  of  using  profane,  obscene,  and 
abusive  language."  And,  "independently  of  parliamentary  cus- 
toms and  usages,  our  legislative  houses  have  the  power  to  protect 
themselves  by  the  punishment  and  expulsion  of  a  member; "  and 
the  courts  cannot  inquire  into  the  justice  of  the  decision,  or  even 
so  much  as  examine  the  proceedings  to  see  whether  or  not  the 
proper  opportunity  for  defence  was  furnished.^ 

law.    Mayor  v.  Morgan,  7  Mart.  n.  s.  1,  clearly  ineligible    candidate   by  issuing 

18  Am.   Dec.   232;    Peabody  v.  School  mandamus  to  the  board  of  canvassers  to 

Committee,   116  Mass.   383 ;    Cooley  v.  give  the  candidate  a  certificate  of  elec- 

Fitzgerald,  41  Mich.  2,2  N.  W.  179.     See  tion,  even  though  it  is  admitted  that  he 

Commonwealth  v,  Leecli,  44  Pa.  St.  382;  received   the   plurality  vote.     People  v. 

Doran   v.   De   Long,  48   Mich.  562,   12  State  Bd.  of  Canvassers,  129  N.  Y.  800, 

N.  W.  848.     To  exclude  the  jurisdiction  29  N.  E.  345.  14  L.  R.  A.  640.    But  it  will 

of  the  courts,  tlie  counciPs  power  must  correct  a  fraud  througli  which  the  candi- 

be  unequivocal.     State  v.  Kempf,  69  Wis.  date  riglitfully  entitled  is  deprived  of  his 

470,  34  N.   W.  226;  State  u.  Gates,  36  certificate,  as  that  makes  him />r/ma/ac/« 

Minn.  385,  28  N.  W.  927.     [The  power  a  member.    Ellison  v.  Barnes,  23  Utah, 

of  the  court  to  call  a  new  election  to  elect  183,  63  Pac.  899.    House,  by  a  majority 

a  member  of  a  general  assembly  is  not  vote  of  all  members  elected,  may  retire 

precluded  by  the  power  of  the  house  to  its  speaker  and  elect  another.    Re  Speak- 

pass  upon  the  election  of  its  members,  ership,  16  Col.  520, 26Pac.  707, 11  L.  K.  A. 

even  though  the  calling  the  election  is  a  241.^ 

passing  upon  the  validity  of  a  prior  elec-  ^  Hiss  v.  Bartlett,  8  Gray,  468.    And 

tion.     State  v.  South  Kingstown,  18  Tl.  I.  see   Anderson  v.  Dunn,  6  Wheat  204. 

258,  27  Atl.  599,  22  L.  R.  A.  65.     While  [The  authority  of  the  house  is  equally 

each  house  judges  of  the  election  and  absolute  in   regard  to   the  rule  usually 

qualifications  of  its  members,  and  while  prescribed  in  the  Constitution  that  any 

the  duties  of  canvassing  boards  are  purely  member  may  have  his  protest  entered 

ministerial,  yet  the  court  will  not  aid  a  upon  the  jouraal.    If  the  house  neglect 
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Each  house  may  also  punish  contempts  of  its  authority  by 
other  persons,  where  they  are  committed  in  its  presence,  or 
where  they  tend  directly  to  embarrass  or  obstruct  its  legislative 
proceedings;  and  it  requires  for  the  purpose  no  express  provi- 
sion of  the  constitution  conferring  the  authority.^  It  is  not 
very  well  settled  what  are  the  limits  to  this  power;  and  in  the 
leading  case  in  this  country  the  speaker's  warrant  for  the  arrest 
of  the  person  adjudged  guilty  of  contempt  was  sustained,  though 
it  did  not  show  in  what  the  alleged  contempt  consisted.^  In  the 
leading  English  case  a  libellous  publication  concerning  the  house 
was  treated  as  a  contempt;^  and  punishment  has  sometimes 
been  inflicted  for  assaults  upon  members  of  the  house,  not  com- 
mitted in  or  near  the  place  of  sitting,  and  for  the  arrest  of 
members  in  disregard  of  their  constitutional  privilege.* 

But  in  America  the  authority  of  legislative  bodies  in  this 
regard  is  much  less  extensive  than  in  England,  and  we  are  in 
danger,  perhaps,  of  being  misled  by  English  precedents.  The 
Parliament,  before  its  separation  into  two  bodies,  was  a  high 
court  of  judicature,  possessed  of  the  general  power,  incident  to 
such  a  courti,  of  punishing  contempts,  and  after  the  separation 
the  power  remained  with  each  body,  because  each  was  considered 
to  be  a  court  of  judicature  and  exercised  the  functions  of  such  a 
court.  American  legislative  bodies  have  not  been  clothed  with 
the  judicial  function,  and  they  do  not  therefore  possess  the  gen- 
eral power  to  punish  for  contempt;  but,  as  incidental  to  their 
legislative  authority,  tliey  have  the  power  to  punish  as  contempts 
those  acts  of  members  or  others  which  tend  to  obstruct  the  per- 
formance of  legislative  duty,  or  to  defeat,  impede,  or  embarrass 
the  exercise  of  legislative  power.^ 

When  imprisonment  is  imposed  as  a  punishment,  it  must 
terminate  with  the  final  adjournment  of  the  house,  and  if  the 
prisoner  be  not  then  discharged  by  its  order,  he  may  be  released 
on  habeas  corpus.^ 


to  recognize  this  rule,  no  outside  power 
can  compel  it.  Turnbuil  v.  Giddings,  95 
Mich.  314,  54  N.  W.  887, 19  L.  R.  A.  853] 

^  Anderson  v.  Dunn,  6  Wheat.  204 ; 
Burdett  v.  Abbott,  14  Enst,  1 ;  Burnham 
V.  Morrissey,  14  Gray,  226 ;  State  v.  Mat- 
thews, 37  N.  H.  450.  See  post,  p.  651, 
note. 

2  Anderson  v.  Dunn.  6  Wheat.  204 ; 
questioned  and  rejected  as  to  some  of  its 
reasoning  in  Killiourn  u.  Thompson,  108 
U.  S.  168.  And  see  Gosset  v.  Howard, 
10  Q.  B.  451 ;  Stewart  v.  Blaine,  1  Mc- 
Arthur,  453. 


8  Burdett  v.  Abbott,  14  East,  1. 

*  Mr.  Potter  discusses  such  a  case  in 
his  edition  of  Dwarris  on  Statutes,  c.  18, 
and  Mr.  Robinson  deals  witli  the  case  of 
an  arrest  for  a  criminal  act,  not  com- 
mitted in  the  presence  of  the  house,  in 
the  preface  to  the  sixth  volume  of  his 
Practice.  As  to  the  general  right  of 
Parliament  to  punish  for  contempt,  see 
Gosset  V.  Howard,  10  Q.  B.  411. 

^  See  the  subject  considered  fully  and 
learnedly  in  Kilbourn  v,  Tliompson,  103 
U.  S.  168. 

0  Jefferson's  Manual,  §  18 ;  Prichard's 
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By  common  parliamentary  law,  the  members  of  the  legislature 
are  privileged  from  arrest  on  civil  process  during  the  session  of 
that  body,  and  for  a  reasonable  time  before  and  after,  to  enable 
them  to  go  to  and  return  from  the  same.  By  the  constitutions 
of  some  of  the  States  this  privilege  has  been  enlarged,  so  as  to 
exempt  the  persons  of  legislators  from  any  service  of  civil 
process,^  and  in  others  their  estates  are  exempt  from  attachment 
for  some  prescribed  period. ^  For  any  arrest  contrary  to  the 
parliamentary  law  or  to  these  provisions,  the  house  of  which  the 
person  arrested  is  a  member  may  give  summary  relief  by  order- 
ing his  discharge,  and  if  the  order  is  not  complied  with,  by 
punishing  the  persons  concerned  in  the  arrest  as  for  a  contempt 
of  its  authority.  The  remedy  of  the  member,  however,  is  not 
confined  to  this  mode  of  relief.  His  privilege  is  not  the  privi- 
lege of  the  house  merely,  but  of  the  people,  and  is  conferred  to 
enable  him  to  discharge  the  trust  confided  to  him  by  his  consti- 
tuents;^ and  if  the  house  neglect  to  interfere,  the  court  from 
which  the  process  issued  should  set  it  aside  on  the  facts  being 
represented,*  and  any  court  or  officer  having  authority  to  issue 
writs  of  habeas  corpus  may  also  inquire  into  the  case,  and  release 
the  party  from  the  unlawful  imprisonment.^ 


Case,  1  Lev.  165 ;  1  Sid.  245,  T.  Raym. 
120. 

1  "  Senators  and  representatives  shall, 
in  all  cases  except  treason,  felony,  or 
breach  of  the  peace,  be  privileged  from 
arrest.  They  shall  not  be  subject  to  any 
civil  process  during  the  session  of  the  leg- 
islature, or  for  fifteen  days  next  before 
the  commencement  and  after  the  termina- 
tion of  each  session."  Const,  of  Mich, 
art  4,  §  7.  A  like  exemption  from  civil 
process  is  found  in  the  Constitutions  of 
Kansas,  Nebraska,  Alabama,  Arkansas, 
California,  Missouri,  Mississippi,  Wiscon- 
sin, Indiana,  Oregon,  and  Colorado.  Ex- 
emption from  arrest  is  not  yiolated  by 
tlie  service  of  citations  or  declarations  in 
civil  cases.  Gentry  v.  Griffith,  27  Tex. 
461 ,'  Case  v.  Rorabacher,  15  Mich.  587. 
So,  of  a  member  of  Congress  during  the 
session.  Merrick  v.  Giddings,  MacAr.  & 
Mack.  55 ;  f  Worth  v.  Norton,  56  S.  C.  56, 
479,  33  S.  E.  792.  35  S.  E.  136,  46  L.  R. 
A.  563 ;  76  Am.  St.  624.]  But  in  Miner 
V.  Markham,  28  Fed.  Rep.  387,  a  California 
member  en  route  to  Washington  was  held 
exempt  from  service  of  summons  in  Wis- 
consin. 

s  The  Constitution  of   Rhode  Island 


provides  that  "  the  person  of  every  mem- 
ber of  the  General  Assembly  shall  be 
exempt  from  arrest,  and  his  estate  from 
attachment,  in  any  civil  action,  during  the 
session  of  the  General  Assembly,  and 
two  days  before  the  commencement  and 
two  days  after  the  termination  thereof, 
and  all  process  served  contrary  hereto 
shall  l>e  Yoid."    Art.  4,  §  5. 

>  Coffin  V.  Coffin,  4  Mass.  27,  8  Am. 
Dec.  189. 

*  Courts  do  not,  however,  ex  officio 
notice  the  privileges  of  memliers ;  they 
must  be  brought  to  their  attention  by 
some  proper  motion.  Prentis  v.  Com- 
monwealth, 5  Rand.  697,  16  Am.  Dec 
782,  and  note. 

^  On  this  subject,  Cushingon  Law  and 
Practice  of  Parliamentary  Assemblies, 
§§  546-597,  will  be  consulted  with  profit 
It  is  not  a  trespass  to  arrest  a  person  privi- 
leged from  arrest,  even  though  the  officer 
may  be  aware  of  the  fact.  The  arrest  is 
only  voidable ;  and  in  general  the  party 
will  waive  the  privilege  unless  he  applies 
for  discharge  by  motion  or  on  habeas 
corpus.  Tarlton  v.  Fisher,  Doug  671 ; 
Fletcher  v.  Baxter,  2  Aik.  224 ;  Fox  v. 
Wood,  1  Rawle,  143;  Sperry  v.  Wiliard, 
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Each  honse  must  also  be  allowed  to  proceed  in  its  own  way  in 
the  collection  of  such  information  as  may  seem  important  to  a 
proper  discharge  of  its  functions,^  and  whenever  it  is  deemed 
desirable  that  witnedses  should  be  examined,  the  power  and 
authority  to  do  so  is  very  properly  referred  to  a  committee,  with 
any  such  powers  short  of  final  legislative  or  judicial  action  as 
may  seem  necessary  or  expedient  in  the  particular  case.  Such 
a  committee  has  no  authority  to  sit  during  a  recess  of  the  house 
which  has  appointed  it,  without  its  permission  to  that  effect; 
but  the  house  is  at  liberty  to  confer  such  authority  if  it  see  fit^ 
A  refusal  to  appear  or  to  testify  before  such  committee,  or  to 
produce  books  or  papers,  would  be  a  contempt  of  the  house ;  ^  but 
the  committee  cannot  punish  for  contempts;  it  can  only  report 
the  conduct  of  the  offending  party  to  the  house  for  its  action. 
The  power  of  the  committee  will  terminate  with  the  final  disso- 
lution of  the  house  appointing  it. 

Each  house  keeps  a  journal  of  its  proceedings,  which  is  a 
public  record,  and  of  which  the  courts  are  at  liberty  to  take 
judicial  notice.^    If  it  should  appear  from  these  journals  that 


1  Wend.  82 ;  Wilmarth  r.  Burt,  7  Met. 
267;  Aldrich  v,  Aldricli,  8  Met  102; 
Chase  v.  Fish,  16  Me.  132.  Bat  where 
the  privilege  is  given  on  public  grounds, 
or  for  the  benefit  of  otliers,  discharge  mav 
be  obtained  on  the  motion  of  any  party 
concerned,  or  made  by  the  court  sua 
sponte, 

^  See  TilUnghast  v.  Carr,  4  McCord, 
152. 

'  Branham  v.  T^ange,  16  Ind.  497; 
Marshall  v.  Harwood,  7  Md.  466.  See 
also  parliamentary  cases,  5  Grey,  874 ;  9 
Grey,  850;  1  Chandler,  50. 

•  In  re  Falvey,  7  Wis.  630 ;  Burnham 
V.  Morrissey,  14  Gray,  226  ;  People  r. 
Heeler,  99  N.  Y.  463.  In  the  last  case  a 
statute  expressly  permitted  the  house  to 
punish  for  such  contempt.  But  the  priv- 
ilege  of  a  witness  to  be  exempt  from  a 
compulsory  disclosure  of  his  own  criminal 
conduct  is  the  same  when  examined  by  a 
legislative  body  or  committee  as  when 
sworn  in  court.  Emery*s  Case,  107  Mass. 
172L  In  the  Matter  of  Kilboum  (May, 
1876),  Chief  Justice  Carter,  of  the  Su- 
preme Court  of  the  District  of  Columbia, 
discharged  on  hahean  corpus  a  person  com- 
mitted by  the  House  of  Representatives 
for  a  contempt  in  refusing  to  testify; 
holding  that  as  the  refusal  was  an  indict- 
able offence  by  statute,  a  trial  therefor 


must  be  in  the  courts,  and  not  elsewhere. 
If  tills  is  correct,  the  necessities  of  legis- 
lation will  require  a  repeal  of  the  statute ; 
for  if,  in  political  cases,  the  question  of 
punishment  for  failure  to  give  informa- 
tion must  be  left  to  a  jury,  few  convic- 
tions are  to  be  expected,and  no  wholesome 
fear  of  the  consequences  of  a  refusal. 
Tlie  legality  of  the  same  arrest  was  coni^id- 
ered  afterwards  by  the  Federal  Supreme 
Court,  and  was  not  sustained,  the  court 
holding  that  the  house  exceeded  its  au- 
thority in  the  attempted  investigation. 
Kilboum  v.  Thompson,  103  U.  S.  168  On 
questions  of  conflict  between  the  legisla- 
ture and  the  courts  in  matters  of  con- 
tempt, the  great  case  of  Stockdale  v. 
Hansard,  9  Ad.  &  £1.  1 ;  a.  o.  3  Per.  & 
Dav.  380,  is  of  the  highest  interest.  See 
May,  Const.  Hist.  c.  7. 

«  Spangler  v  Jacoby,  14  111  297 ;  Tur- 
ley  r.  Logan  Co.,  17  111.  161 ;  Jones  v. 
Hutchinson,  48  Ala.  721 ;  State  v.  Moffit, 
6  Ohio,  858 ;  Miller  v.  State,  8  Ohio  St. 
475;  Fonlyce  v.  Godman,  20  Ohio  St.  1 ; 
People  i\  Supervisors  of  Chenango,  8 
N.  Y.  817;  People  v.  Mahaney,  18  Mich. 
481 ;  South wark  Bank  v.  Common  wealtli, 
2  Pa.  St.  446;  McCulloch  v.  State,  11 
Ind.  430;  Ooburn  v.  Staley,  5  W.  Va. 
85,  13  Am.  Rep.  640;  State  v.  Piatt,  2 
S.  C.  N.  8.  150,  16  Am.  Rep.  647 ;  Moody 
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any  act  did  not  receive  the  requisite  majority,  or  that  in  respect 
to  it  the  legislature  did  not  follow  any  requirement  of  the  con- 
stitution, or  that  in  any  other  respect  the  act  was  not  constitu* 
tionally  adopted,  the  courts  may  act  upon  thiB  evidence,  and 


h.  State,  48  Ala.  116;  Houston,  &c.  H.  R. 
Co.  V.  Odum,  53  Tex.  348;  Gardner  v. 
The  Collector,  6  Wall.  499 ;  South  Ottawa 
r.  Perkins,  94  U.  S.  260.  The  presump- 
tion always  is,  when  the  act,  as  signed 
and  enrolled,  does  not  show  the  contrary, 
that  it  has  gone  through  all  necessary 
formalities:  State  v,  McConnell,  3  Lea, 
841 ;  Blessing  v.  Galveston.  42  Tex.  641 ; 
State  V.  Francis,  26  Kan.  724 ;  and  some 
cases  hold  that  the  enrolled  statute  is 
conclusive  evidence  of  its  due  passage 
and  validify.  See  Sherman  v.  Story,  30 
Cal.  253;  People  v.  Burt,  43  Cal.  560; 
Louisiana  Lottery  Co.  v.  Hichoux,  23  La. 
Ann.  748,  8  Am.  Rep.  602;  Green  r. 
Weller,  32  Miss.  660 ;  Swan  v.  Buck.  40 
Miss.  268;  Ex  parte  Wren.  68  Miss.  512; 
Pacific  R.  R.  Co.  v.  Governor,  23  Mo.  353; 
State  u.  Swift,  10  Nev.  176;  Pangbom  r. 
Young,  82  N.  J.  29;  Evans  v.  Brown, 
80  Ind.  514;  Duncorobe  v.  Prindle,  12 
Iowa,  1 ;  Terr.  v.  O'Connor,  5  Dak.  397, 
41  N.  W.  746;  Q/?*  Tipton.  28  Tex.  App. 
438,  18  S.  W.  610,  8  L.  R  A.  826.  and 
note;  Narregang  v.  Brown  County,  14 
S.  D.  357,  86  N.  W.  602 ;  Stote  v.  Bacon, 
14  S.  D.  394,  85  N.  W.  605 ;  Yolo  Coun- 
ty V.  Colgnn,  132  Cal.  265,  64  Pac.  408.] 
Others  hold  that  the  prima  facte  case  mny 
be  overthrown  by  the  journals :  Spang- 
ler  V.  Jflcoby,  14  III.  297 ;  Houston,  &c. 
R.  R.  Co.  V.  Odum,  58  Tex.  343;  Burr 
V.  Ross,  19  Ark.  250;  Smitliee  t*.  Camp- 
bell. 41  Ark.  471 ;  Jones  v.  Hutchinson, 
48  Ala  721 ;  Moog  v.  Randolph,  77  Ala. 
597 ;  Berry  v.  Baltimore,  &c.  R.  R.  Co., 
41  Md.  446,  20  Am.  Rep.  69;  Green  v. 
Weller,  32  Miss.  650 ;  People  v.  McElroy, 
72  Mich.  446.  40  N.  W.  750;  Brewer  v. 
Mayor,  &c.,  86  Tenn.  732,  9  S.  W.  166 ; 
estate  V.  Frank,  60  Neb.  827, 61  Neb.  679, 
88  N.  W.  74,  85  N.  W.  956 ;  Lambert  v. 
Smith,  98  Va.  268,  38  S.  E.  938 ;  State  r. 
Burlington  &  M.  R.  Co.,  60  Neb.  741,  84 
N.  W.  254 ;]  so,  if  an  act  is  passed  over 
a  veto,  differing  from  an  ordinary  en- 
rolled act.  State  v.  Denny,  118  Ind.  449, 
12  N.  E.  274.  The  journal  entry,  if  in 
compliance  with  a  constitutional  require- 
ment, is  the  best  evidence  of  a  resolution, 
and  cannot  be  contradicted.    Koeliler  i\ 


Hill,  60  Iowa,  543, 15  N.  W.  609.  So.  as  to 
tlie  entry  of  the  number  voting.  Wise  t*. 
Bigger,  79  Va.  269.  [[And  as  to  which 
bill  was  voted  on.  State  v.  Wendler,  94 
Wis.  369,  68  N.  W.  759.]  The  journal 
cannot  be  contradicted  by  parol  to  show 
that  a  mere  title  or  skeletcm  was  intro- 
duced as  a  bill.  Attorney-General  v. 
Rice,  64  Mich.  .385,  81  N.  W.  208.  If  a 
journal  shows  an  act  passed,  it  cannot 
be  attacked  on  tlie  ground  that  some 
members  voting  for  it  were  improperly 
seated.  State  t;.  Smith,  44  Ohio  St  348, 
7  N.  E.  447,  12  N.  E.  829.  And  see 
Opinions  of  Justices,  52  N.  H.  622 ;  Hen- 
soldtr.  Petersburg,  63  III.  157;  Larrison 
V.  Peoria,  &c.  R.  R.  Co.,  77  111.  11 ;  People 
V.  Commissioners  of  Highways,  54  N.  Y. 
276;  English  v. Oliver, 28  \rk.817;  Inre 
Wellman,  20  Vt.  653;  Osburn  v.  SUley, 
5  W.  Va.  85;  Moody  v.  State,  48  Ala. 
115,  17  Am.  Rep.  28;  State  r.  Piatt,  2 
S.  C.  150,  16  Am.  Rep.  647 ;  Worthen  r. 
Badgpt,  32  Ark.  496;  Soutliwark  Bank 
o.  Commonwealth,  26  Pa.  St.  446;  For- 
dyce  V.  God  man.  20  Ohio  St.  1 ;  People  v, 
Starne,  85  111.  121 ;  Supervisors  v.  Keenan, 
2  Minn.  321 ;  People  v.  Mahaney,  18 
Mich  481 ;  Berry  i;.  Doane  Point  R.  R. 
Co.,  41  Md.  446.  Compare  Brodnax  u. 
Groom,  64  N.  C.  244 ;  Annapolis  v.  Har- 
wood.  32  Md.  471.  It  has  been  held  that 
where  the  constitution  requires  previous 
notice  of  an  application  for  a  private  act, 
the  courts  cannot  go  behind  the  act  to 
inquire  whether  the  notice  was  given. 
Brodnax  v.  Groom,  64  N.  C.  244.  See 
People  V.  Huribut,  24  Mich.  44;  Day  u. 
Stetson.  8  Me.  365 ;  M*Clinch  v.  Sturgis, 
72  Me.  288;  Davis  v.  Gaines,  48  Ark. 
370,  8  S.  W.  184;  [jSpeer  v.  Athens,  85 
Ga.  49,  11  S.  E.  802,  0  L.  R.  A.  402.  As 
to  wliat  papers  constitute  the  journal 
and  what  changes  may  be  made  in  them 
and  when,  see  Montgomery  B.  B.  Works 
V.  Gaston,  126  Ala.  425,  28  So.  497,  51 
L.  R.  A.  396,  85  Am.  St.  42.  As  to  use 
to  be  made  of  the  journals  in  determin- 
ing tlie  true  contents  of  a  bill,  see  Mil- 
waukee County  V.  Iseoring,  109  Wis.  9, 
85  N.  W.  131.] 
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adjudge  the  statute  roid.^  But  whenever  it  is  acting  in  the 
apparent  performance  of  legal  functions,  every  reasonable  pre- 
sumption is  to  be  made  in  favor  of  the  action  of  a  legislative 
body ;  it  will  not  be  presumed  in  any  case,  from  the  mere  silence 
of  the  journals,  that  either  house  has  exceeded  its  authority,  or 
disregarded  a  constitutional  requirement  in  the  passage  of  legis- 
lative acts,  unless  where  the  constitution  has  expressly  required 
the  journals  to  show  the  action  taken,  as,  for  instance,  where  it 
requires  the  yeas  and  nays  to  be  entered.^ 


^  See  cases  cited  in  preceding  note; 
also  Presoott  u.  Trustees,  &c.,  19  111.  324 ; 
Koehler  r.  Hill,  60  Iowa,  543,  540,  14 
N.  W.  788,  16  N.  W.  609. 

3  Miller  v.  State,  3  Ohio  St.  475;  Mo- 
Collooh  V.  State,  11  Ind.  424;  Sapervisors 
r.  People,  25  III.  181 ;  Hall  v.  Steele,  82 
Ala.  662;  Glidewell  v,  Martin,  11  S.  W. 
882;  People  v.  Dunn,  22  Pac.  140;  State 
V.  Brown,  20  Fla.  407 ;  Matter  of  Van- 
derberg,  28  Kan.  243 ;  State  v.  Peterson, 
88  Minn.  143,  30  N.  W.  448;  State  v, 
Algood,  87  Tenn.  168,  10  S.  W.  310; 
Hunt  V.  State,  22  Tex.  App.  896,  3  S.  W. 
233.  But  where  a  statute  can  only  be 
enacted  by  a  certain  majority,  e.  g,  two- 
thirds,  it  must  affirmatively  appear  by 
the  printed  statute  or  the  act  on  file 
that  such  a  vote  was  had.  People  v. 
Commissioners  of  Higtiways,  54  N.  Y. 
276.  It  seems  that,  in  Illinois,  if  one 
claims  thnt  a  supposed  law  was  never 
passed,  and  relies  upon  the  records  to 
show  it,  he  must  prove  them.  Illinois 
Cent.  R.  R.  Co.  p.  V7ren,  48  111.  77  ;  Grob 
V.  Cushman,  45  111.  110;  Bednrd  v.  Hall, 
44  111.  91.  The  court  will  not  act  upon 
the  admission  of  parties  that  an  act  was 
not  passed  in  the  constitutional  manner. 
Happel  9.  Brethauer,  70  111.  166;  Attor- 
ney-General p.  Rice,  64  Mich.  385,  81 
N.  W.  208. 

Tlie  Constitution  of  Alabama,  art.  4, 
{  27,  requires  the  presiding  officer  of  each 
house,  in  the  presence  of  tiie  house,  to 
sign  acts  "  after  the  titles  have  been  pub- 
licly road  immediately  before  signing,  and 
the  fact  of  signing  shall  be  entered  on  tiie 
journal."  This  seems  a  very  imperative 
requirement.  But  in  Colorado  a  like  pro- 
vision is  held  directory,  and  the  presump- 
tion in  case  of  silence  of  journal  Ik  in 
favor  of  the  act.  In  re  Roberts,  6  Col, 
525.  [That  requirement  to  enter  yens 
and  nays  is  mandatory,  see  Com*rs  of 


Stanly  Co.  v.  Snuggs,  121  N.  C.  394, 28  S. 
£.  589,  39  L.  R.  A.  489.  That  journals 
must  affirmatively  show  full  compliance 
with  constitutional  requirements, seeCohn 
V,  Kingsley.  —  Idaho  — ,  49  Pac.  985,  38 
L.  R.  A.  74,  an  instructive  case ;  contra, 
Lafferty  v.  Huffman,  99  Ky.  80,  86  S.  W. 
128,  32  L.  R.  A.  203;  McKinnon  v.  Cot- 
ner,  30  Oreg.  588,  49  Pac.  966.  For 
other  cases  holding  constitutional  require- 
ments mandatory,  see  Union  Bank  v, 
Comr's  of  Oxford,  110  N.  C.  214,  25  S.  E. 
966,  34  L.  R.  A.  487 ;  MuUan  v.  State, 
114  Cal.  578,  46  Pac.  670, 84  L.  R.  A.  262. 
The  court  will  not  declare  a  statute  void 
because  of  fraud  in  procuring  its  enrol- 
ment and  the  signatures  of  the  proper 
officers  thereto.  Such  fraud  must  be  cor- 
rected by  the  legislature.  Carr  v.  Coke, 
116  N.  C.  223.  22  S.  E.  16,  28  L.  R.  A. 
737,  47  Am.  St.  801.  Dulv  ennilled  bill 
properly  filed  is  conclusive.  State  v. 
Jones,  6  Wash.  452,  34  Pac.  201,  28  L.  R. 
A.  840,  and  see  note  in  L.  R.  A.  giving 
ca^es  pro  and  con ;  contra,  Norman  v. 
Kentucky  Bd.  of  Managers,  93  Ky.  637, 
20  S.  W.  901,  18  L.  R.  A.  556.  Parol 
testimony  is  inadmissible  to  impeach 
legislative  records.  White  r.  Hinton, 
3  Wyo.  758,  30  Pac.  953,  17  L.  R.  A.  66. 
Upon  conclusiveness  of  legislative  rec- 
ords, see  Detroit  v.  Rentz,  91  Mich.  78| 
51  N.  W.  787,  16  L.  R.  A.  59.  And  upon 
records  of  Secretary  of  State  in  regard  to 
passage  of  bills  and  submissiou  to  gov- 
ernor, see  Lankford  v.  Somerset  Co.,  73 
Md.  105, 20  Atl.  1017, 22  Atl.  412, 1 1  L.  R. 
A  491.  Matters  of  detail  will  be  pre- 
sumed properly  performed  where  journal 
records  the  doing  of  the  main  act  and  is 
silent  as  to  the  subsidiary  matters.  Bar- 
ber Asphalt  Co.  V.  Hunt,  100  Mo.  22,  13 
S.  W.  08,  8  L.  R.  A.  110,  18  Am.  St» 
530.] 
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The  law  also  seeks  to  cast  its  protection  around  legislative 
sessions,  and  to  shield  them  against  corrupt  and  improper  influ> 
ences,  by  making  void  all  contracts  which  have  for  their  object 
to  influence  legislation  in  any  other  manner  than  by  such  open 
and  public  presentation  of  facts,  arguments,  and  appeals  to  rea- 
son as  are  recognized  as  proper  and  legitimate  with  all  public 
bodies.  While  counsel  may  be  properly  employed  to  present  the 
reasons  in  favor  of  any  public  measure  to  the  body  authorized  to 
pass  upon  it,  or  to  any  of  its  committees  empowered  to  collect 
facts  and  hear  arguments,  and  parties  interested  may  lawfully 
contract  to  pay  for  this  service,^  yet  to  secretly  approach  the 
members  of  such  a  body  with  a  view  to  influence  their  action  at 
a  time  and  in  a  manner  that  do  not  allow  the  presentation  of 
opposite  views,  is  improper  and  unfair  to  the  opposing  interest; 
and  a  contract  to  pay  for  this  irregular  and  improper  service 
would  not  be  enforced  by  the  law.^ 


1  See  Wildey  r.  Collier,  7  Md.  273; 
Bryan  v.  Reynolds,  6  Wis.  200 ;  Brown  v. 
Brown/34  Barb.  &^3;  Russell  v.  Barton, 
06  Barb.  530;  QHoulton  v.  Nichol,  93 
Wis.  393 ;  67  N.  W.  716 ;  33  L.  R.  A. 
166.] 

*  This  whole  subject  was  very  fully 
considered  in  the  case  of  Frost  v.  Inhab- 
itants of  Belmont,  6  Allen,  152,  which  was 
a  bill  filed  to  restrain  the  payment  by  the 
town  of  demands  to  the  amount  of  nearly 
f9,000,  which  the  town  had  voted  to  pay 
as  expenses  in  obtaining  their  act  of  in- 
corporation. By  the  court,  Chapman,  J. : 
"  It  is  to  be  regretted  that  any  persons 
should  have  attempted  to  procure  An  act 
of  legislation  in  this  Commonwealth,  by 
such  means  as  some  of  these  items  indi> 
cate.  By  the  regular  course  of  legisla- 
tion, organs  are  provided  through  which 
any  parties  may  fairly  and  openly  ap- 
proach the  legislature,  and  he  heard  with 
proofs  and  arguments  reapeeting  any  legis- 
lative acts  which  they  may  be  interested 
in,  whether  public  or  private.  These  or- 
gans are  the  various  committees  appointed 
to  consider  and  report  upon  the  matters 
to  be  acted  upon  by  the  whole  body. 
When  private  Interests  are  to  be  affected, 
notice  is  given  of  the  hearings  before  these 
committees ;  and  thus  opportunity  is  given 
to  adverse  parties  to  meet  face  to  face  and 
obtain  a  fair  and  open  hearing.  And 
though  these  committees  properly  dis- 
pense with  many  of  the  rules  which  reg- 
ulate hearings  before  judicial  tribunals. 


yet  common  fairness  requires  that  neither 
party  shall  be  permitted  to  have  secret 
consultations,  and  exercise  secret  influ- 
ences that  are  kept  from  the  knowledge 
of  the  otiier  party.  The  business  of  *  lobby 
members '  is  not  to  go  fairly  and  openly 
before  the  committees,  and  present  state- 
ments, proofs,  and  arguments  that  the 
other  side  has  an  opportunity  to  meet 
and  refute  if  they^  are  wrong,  but  to  go 
secretly  to  the  members  and  ply  them  with 
statements  and  arguments  that  the  other 
side  cannot  openly  meet,  however  erro- 
neous they  may  be,  and  to  bring  illegiti- 
mate influence  to  bear  upon  tliem.  If 
the  '  lobby  member '  is  selected  because 
of  his  political  or  personal  influence,  it 
aggravates  the  wrong.  If  his  business  is 
to  unite  various  interests  by  means  of 
projects  that  are  called  '  log-rolling/  it  is 
still  worse.  The  practice  of  procuring 
members  of  the  legislature  to  act  under 
the  influence  of  what  they  haveentcn  and 
drank  at  houses  of  entertainment,  tends  to 
render  those  of  them  who  yield  to  such 
influences  wholly  unfit  to  act  in  such 
cases.  They  are  disqualified  from  act- 
ing fairly  towards  interested  parties  or 
towards  the  public.  The  tendency  and 
object  of  tliese  influences  are  to  obtain 
by  corruption  what  it  is  supposed  cannot 
be  obtained  fairly. 

"  It  is  a  well-estublished  principle,  that 
all  contracts  which  are  opposed  to  public 
policy,  and  to  open,  upright,  and  fair 
dealing,  are  illegal  and  void.    The  prin- 
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The  Introduction  and  Passage  of  BUls.  (a) 

Any  member  may  introduce  a  bill  in  the  house  to  which  he 
belongs,  in  accordance  with  its  rules;  and  this  he  may  do  at  any 

ciple   was  fully  discussed  in  Fuller  r.  of  the  legtslatare  by  using  personal  influ- 

Dime,  18  Pick.  472.     In  several  other  ence  with  the  members,  or  by  any  sinister 

States  it  has  been  applied  to  cases  quite  means,  was  void,  as  being  inconsistent 

analogous  to  the  present  case.  with  public  policy  and  the  integrity  of 

"  In  Pingrey  v.  Washburn,  1  Aik.  264,  our  political  institutions.    And  an  agree- 

h  was  held  in  Vermont  that  an  agree-  meut  for  a  contingent  fee  to  be  paid  on 

ment,  on  the  part  of  a  corporation,  to  the  passage  of  a  legislatiye  act  was  held 

grant  to  individuals  certain  privileges  in  to  be  illegal  and  void,  because  it  would 

consideration  that  they  would  withdraw  be  a  strong  Incentive  to  the  exercise  of 

their  opposition  to  the  passage  of  a  legis-  personal  and  sinister  influences  to  effect 

lative  act  touohing  the  interests  of  the  the  object. 

corporation,  is  against  sound  policy,  pre-  *'  The  subject  has  been  twice  adjudi* 
jndicuil  to  correct  and  just  legislation,  cated  upon  in  New  York.  In  Harris  v, 
and  void.  In  Gulick  v.  Ward,  6  HaUt.  87,  Koi>f,  10  Barb.  489,  the  Supreme  Court 
it  was  decided  in  New  Jersey  that  a  con-  held  that  one  could  not  recover  for  ser* 
tract  which  contravenes  an  act  of  Con-  vices  performed  in  going  to  see  Individ* 
gress,  and  tends  to  defraud  the  United  ual  members  of  the  house,  to  get  tliem  to 
States,  is  void.  A.  had  agreed  to  give  B.  aid  in  voting  for  a  private  claim,  the  ser- 
$100,  on  condition  that  B.  would  forbear  vices  not  being  performed  before  the 
to  propose  or  offer  himself  to  the  Post-  house  as  a  body  nor  before  its  authorized 
niaste^General  to  carry  the  mail  on  a  committees.  In  Sedgwick  v.  Stanton,  4 
certain  mail  route,  and  it  was  lield  that  Kernan,  289,  tlie  Court  of  Appeals  held 
the  contract  was  against  public  policy  the  same  doctrine,  and  stated  its  proper 
and  Toid.  The  general  principle  as  to  limits.  Selden,  J.,  makes  the  following 
contracts  contravening  public  policy  was  comments  on  the  case  of  Harris  v.  Roof: 
discuiised  in  that  case  at  much  length.  In  '  Now,  the  court  did  not  mean  by  this  de- 
Wood  V.  McCann,  6  Dana,  866,  the  de-  dsion  to  hold  that  one  who  has  a  chiim 
fendant  had  employed  the  plaintiff  to  against  the  State  may  not  employ  com- 
assist  him  in  obtaining  a  legislative  act  in  petent  persons  to  aid  liim  in  properly 
Kentucky,  legalizing  his  divorce  from  a  presenting  such  claim  to  the  legislature, 
former  wife,  and  his  marriage  with  his  and  in  supporting  it  with  the  necessary 
present  wife.  The  court  say :  '  A  lawyer  proofs  and  arguments.  Mr.  Justice 
may  be  entitled  to  compensation  for  writ-  Hand,  who  delivered  the  opinion  of  the 
ing  a  petition,  or  even  for  making  a  pub-  court,  very  justly  distinguishes  between 
lie  argument  before  the  legislature  or  a  services  of  the  nature  of  those  rendered 
committee  thereof ;  but  the  law  should  in  that  case,  and  the  procuring  and  pre- 
not  help  him  or  any  other  person  to  a  paring  the  necessary  documents  in  sup- 
recompense  for  exercising  any  personal  port  of  a  claim,  or  acting  as  counsel 
influence,  in  any  way,  in  any  act  of  legis-  before  the  legislature  or  some  committee 
lation.  It  is  certainly  important  to  just  appointed  by  that  body.  Persons  may, 
and  wise  legislation,  and  therefore  to  the  no  doubt,  be  employed  to  conduct  an  ap- 
most  essential  interests  of  the  public,  that  plication  to  the  legislature,  as  well  as  to 
the  legislature  should  be  perfectly  free  conduct  a  suit  at  law ;  and  may  contract 
from  any  extraneous  influence  which  may  for  and  receive  pay  for  their  services  in 
either  corrupt  or  deceive  the  members,  or  preparing  documents,  collecting  evidence, 
any  of  them.'  making  statements  of  facts,  or  preparing 

"  In  Clippinger  0.  Hepbaugh,  6  Watts  and  making  oral  or  written  arguments, 

and  8.  316,  it  was  decided  in  Pennsyl-  provided  all  these  are  used  or  designed  to 

Tania  that  a  contract  to  procure  or  en-  be  used  before  the  legislature  or  smiu* 

deavor  to  procure  the  passage  of  an  act  committee  thereof  as  a  body ;  but  they 

(a)  [Upon  this  subject,  see  note  to  11  L.  R.  A.  491.^ 
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time  when  the  house  is  in  session,  unless  the  constitution,  the 
law,   or  the  rules  of  the  house  forbid.     The   constitution  of 

cannot,  with  propriety,  be  employed  to  paid  if  bill  not  passed,  is  against  public 
exert  their  personal  influence  with  indi-  policy  and  void.]  A  sale  of  a  town 
Tidual  members,  or  to  labor  in  any  form  office,  tliough  by  the  town  itself,  can- 
privately  with  such  members  out  of  tlie  not  be  tlie  consideration  for  a  contract, 
legislative  halls.  Whatever  Is  laid  before  Meredith  v.  Ladd,  2  N.  H.  617.  See 
the  legislature  in  writing,  or  spoken  Carleton  v.  Whitcher,  5  N.  H.  196 ;  Eddy 
openly  or  publicly  in  its  presence  or  that  v.  Capron,  4  R.  I.  394,  A  town  cannot 
of  a  committee,  if  false  in  fact,  may  be  incur  expenses  in  opposing  before  a  legis- 
disproved,  or  if  wrong  in  argument  may  lative  committee  a  division  of  the  terri- 
be  refuted ;  but  that  which  is  whispered  torial  limits  :  Westbrook  v.  Deering,  63 
into  the  private  ear  of  individual  mem-  Me.  231 ;  or  to  pay  tlie  expenses  of  a 
bers  is  frequently  beyond  the  reach  of  committee  to  procure  the  annexation  of 
correction.  The  point  of  objection  in  tlie  town  to  another,  Minot  v.  West 
this  class  of  cases,  then,  is,  tlie  personal  Roxbury,  112  Mass.  1,  17  Am.  Rep.  62. 
and  private  nature  of  the  services  to  be  Tliat  contracts  for  lobby  services  in  pro- 
rendered.'  curing  or  preventing  legislation  are  void, 

"In  Fuller  &.  Dame,  cited  above,  5Aair,  see  Usher  v.  McBratney,  3  Dill.  885; 

Ch.  J.,    recognizes   the   wellestablislied  Trist  v.  Child,  21  Wall.  441 ;  McKee  v. 

right  to  con  tract  and  pay  for  professional  Clienoy,  62   How.    (N.   Y.)   144;   Weed 

services  wlien  the  promisee  is  to  act  as  at-  v.  Black,  2  Mac  Arthur,  268 ;  Sweeney  v. 

torney    and   counsel,  but  remarks  that  McLeod,  15  Oreg.  330,  16  Pac.  276;  Gary 

'  the  fact  appearing  tliat  persons  do  so  act  v.    Western   U.   Tel.  Co.,  47   Hun,  010. 

prevents  any  injurious  effects  from  such  Or  for  influence  in  procuring  contracts, 

proceeding.     Such  counsel  is  considered  Tool  Co.  v.  Norris,  2  Wall.  46.    And  any 

as  standing  in  the  place  of  his  principal,  contract  the  purpose  of  which  is  to  infiu- 

and  his   arguments  and  representations  ence  a  public  officer  or  body  to  favor  per- 

are  weighed  and  considered  accordingly.'  sons  in  the  performance  of  his  public 

He  also  admits  the  right  of  disinterested  duty  is  void,  on  grounds  of  public  policy, 

persons  to  volunteer  advice ;  as  when  a  Ordineal  v.  Barry,  24  Miss.  9.     The  same 

person  is  about  to  make  a  will,  one  may  general  principle  will  be  found  applied 

represent  to  him  the  propriety  and  expe-  in  the  following  cases  :  Swayze  ir   Hull, 

diency  of  making  a  bequest  to  a  particu-  8  N.  J.   64,   14   Am.  Dec.  890 ;   Wood 

lar  person  ;  and  so  may  one  volunteer  ad-  v.   McCann,  6  Dana,  800 ;  Hatzfleld  o. 

vice  to  another  to  marry  another  person ;  Gulden,  7  Watts,  162  ;  Gill  v.  Davis,  12 

but  a  promise  to  pay  for  such  service  is  La.  Ann.  219;  Powers  »•.  Skinner,  34  Vt. 

void.  274 ;    Frankfort  v.  Winterport.  64  Me. 

"Applying    the  principles    stated    in  250;  Rose  v.  Truax,  21  Barb.  361;  Dev- 

these  cases  to  the  bills  which  the  town  lin  v.  Brady,  82  Barb.  618;  Oscanyan  v. 

voted  to  pay,  it  is  manifest  that  some  of  Arms  Company,  103  U.  S.  261 ;  Meguire 

the  money  was  expended  for  objects  that  v.  Corwin,  8  Mac  Arthur,  81.    See  further, 

are  contrary  to  public  policy,  and  of  a  post,  924,  note.    [^Contract  of  employment 

most  reprehensible  character,  and  which  in  which  employee  is  assured  of  only  a 

could  not,  therefore,  form  a  legal  consid-  nominal    salary  and    a    large    addition 

eration  for  a  contract."  thereto    is    made    contingent  upon    the 

See,  further,  a  full  discussion  of  the  adoption  by  a  city  council  of  a  certain 

same  subject,  and  reaching  the  same  con-  ordinance    is    void.      Crichfleld    u.  Ber- 

clusion,  by  Mr.  Justice  Grier,  in  Marshall  mudez  Asphalt  Paving  Co.,  174  Til.  46(1, 

V.  Baltimore  &  Ohio  R.  R.  Co.,  16  How.  61  N.  E.  662,  42  L.  R.  A.  347.    But  the 

314     pn  Richardson  r.  Scott's  Bluff  Co.,  fact  that  the  manager  of  a  corporation 

69  Neb.  400,  81 N.  W.  309,  80  Am.  St.  082,  was  a  member  of  tlie  legislature  which 

A  contract  to  render  services  in  securing  authorized  the  letting  of  a  certain  con- 

the  passage  of   an  appropriation  for  a  tract  will  not  prevent  the  corporation's 

specifled  compensation  in  case  the  bill  bidding  for  it  if  the  manager  is  not  a 

should  be  passed,  no  compensation  to  be  stockholder,  and  his  pay  is  in  no  way 
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Michigan  provides  that  no  new  bill  shall  be  introduced  into 
either  house  of  the  legislature  after  the  first  fifty  days  of  the 
session  shall  have  expired;^  and  the  Constitution  of  Maryland 
provides  that  no  bill  shall  originate  in  either  house  within  the 
last  ten  days  of  the  session.^  The  purpose  of  these  clauses  is 
to  prevent  hasty  and  improvident  legislation,  and  to  compel,  so 
far  as  any  previous  law  can  accomplish  that  result,  the  careful 
examination  of  proposed  laws,  or  at  least  the  affording  of  oppor- 
tunity for  that  purpose;  which  will  not  always  be  done  when 
bills  may  be  introduced  up  to  the  very  hour  of  adjournment, 
and,  with  the  concurrence  of  the  proper  majority,  put  immedi- 
ately upon  their  passage.^ 

For  the  same  reason  it  is  required  by  the  constitutions  of 
several  of  the  States,  that  no  bill  shall  have  the  force  of  law 
until  on  three  several  days  it  be  read  in  each  house,  and  free  dis- 
cussion allowed  thereon;  unless,  in  case  of  urgency,  four-fifths 
or  some  other  specified  majority  of  the  house  shall  deem  it 

affected  by  the  success  or  failure  of  the  Forthwith,  by  amendment,  the  bill  entitled 

bid.     State  r.  Rickards,  16  Mont  146,  40  a  bill  to  incorporate  the  city  of  Slam  has 

Pac.  210,  28  L.  R.  A.  298,  60  Am.  St.  476.  all  after  the  enacting  clause  stricken  out. 

An  agreement  upon  a  pecuniary  con-  and  it  is  made  to  provide,  as  its  sole 

sideration    to    withdraw  opposition    to  object,  that  John  Doe  may  construct  a 

granting  of  a  pardon  and  to  give  assist-  dam  across  the  Wild  Cat.     With  this 

anoe  by  solicitation  and  personal  influence  title  and  in  this  form  it  is  passed;  but 

in  procuring  the  same  is  against  public  the  house  then  considerately  amends  the 

policy  and  void.    Deering  &  Co.  v.  Cun-  title  to  correspond  with  the  purpose  of 

ningham,  68  Kan.  174,  65  Fac.  263,  54  the  bill,  and  the  law  is  passed,  and  the 

L.  R.  A.  410.^  constitution  at  the  same    time   saved ! 

1  Art.  4,  §  28.  Thi9  trick  is  so  transparent,  and  so  clearly 

'  Art.  3,  §  26.     In  Arkansas  there  is  in  violation  of  the  constitution,  and  the 

a  similar  provision,  limiting  the  time  to  evidence  at  the  same  time  is  so  fully 

three  days.    Art.  5,  f  24.  spread  upon  the  record,  that  it  is  a  mat- 

*  A  practice  has  sprung  up  of  evading  ter  of  surprise  to  find  it  so  often  resorted 

these  constitutional  provisions  by  intro- .  to.    A  bill  to  create  a  township  may  be 

ducing  a  new  bill  after  the  time  has  ex-  amended  after  fifty  days  so  as  to  make 

pired  when  it  may  constitutionally  be  the  same  territory  a  county.    Pack  v. 

done,  as  an  amendment  to  some  pending  Barton,  47  Mich.  520,  11  N.  W.  367.    For 

bill,  the  whole  of  which,  except  the  enact-  a  bill  tu  create  a  township  from  certain 

ing  clause,  is  struck  out  to  make  way  for  territory  may  be  substituted  one  to  incor- 

it.     Thus,  the  member  who  thinks  he  porate  a  city  in  the  pame  county.    People 

may  possibly  have  occasion  for  the  intro-  v.  McElroy,  72  Mich.  446,  40  N.  W.  750. 

duction  of  a  new  bill  after  the  constitu-  But  a  bill  to  create  the  County  of  L.  out 

tional  period  has  expired,  takes  care  to  of  the  County  of  W.  cannot  be  amended 

introduce  sham  bills  in  due  season  which  so  as  to  make  M  County  out  of  X.  Coun« 

he  can  use  as  stocks  to  graft  upon,  and  ty.     Re  Creation  of  New  Counties,  9  Col. 

which  he  uses  irrespe^'tive  of  their  char-  624, 21  Pac.  472.    See,  also,  Hall  v.  Steele, 

acter  or  contents.    The  sham  bill  is  per-  82  Ala.  662, 2  So.  650.     Qf  bill  is  amended 

haps  a  bill  to  incorporate  the  city  of  Slam,  in  second  house,  it  must  be  returned  to 

One  of  the  member's  constituents  applies  first  to  be  acted  upon.    It  must  finally 

to  him  for  legislative  permission  to  con-  pass  both  houses  in  same  form.    State  v. 

struct  a  dam  across  the  Wild  Cat  River.  Laiche,  105  La.  84,  29  So.  700.]] 
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expedient  to  dispense  with  this  rule.  The  joarnals  which  each 
house  keeps  of  its  proceedings  ought  to  show  whether  this  rule  is 
complied  with  or  not ;  hut  in  case  they  do  not,  the  passage  in 
the  manner  provided  by  the  constitution  must  be  presumed,  in 
accordance  with  the  general  rule  which  presumes  the  proper 
discharge  of  official  duty.^  In  the  reading  of  a  bill,  it  seems  to 
be  sufficient  to  read  the  written  document  that  is  adopted  by 
the  two  houses;  even  though  something  else  becomes  law  in 
consequence  of  its  passage,  and  by  reason  of  being  referred  to 
in  it.^  Thus,  a  statute  which  incorporated  a  military  company 
by  reference  to  its  constitution  and  by-laws,  was  held  valid  not- 
withstanding the  constitution  and  by-laws,  which  would  acquire 
the  force  of  law  by  its  passage,  were  not  read  in  the  two  houses 
as  a  part  of  it.^  But  there  cannot  be  many  cases,  we  should 
suppose,  to  which  this  ruling  would  be  applicable. 

1  Supervisors  of  Schuyler  Co.  v,  Peo-  tection  to  the  public  interests  and  to  the 

pie,  25  111.  181 ;  Miller  v.  State,  3  Ohio  St.  citizens  at  large»  is  very  clear ;  and  inde- 

475.    In  People  v.  Stame,  35  111.  121,  it  is  pendent  of  the  question  whether  definite 

said  the  courts  should  not  enforce  a  legis-  constitutional  principles  can  be  dispensed 

lative  act  unless  there  is  record  evidence,  with  in  any  case  on  the  ground  of  their 

from  the  journals  of  the  two    houses,  being  merely  directory,  we  cannot  see 

that  every  material  requirement  of  the  how  this  can  be  treate«]  as  anything  but 

constitution  has  been  satisfied.    And  see  mandatory.    See  People  v.  Campbell,  8 

Ryan  i;.  Lynch,  68  111.  160.    Contra,  State  111.  4ti6 ;  McCuUoch  v.  State,  11  Ind.  424 ; 

V,   McConnell,  3  Lea,  841 ;   Blessing  v,  Weill  v.   Kenfleld,  54  Cal.  Ill ;   Chicot 

Galveston,  42  Tex.  641.    The  clause  in  Co.  r.  Da  vies,  40  Ark.  200;  ^Stockton  v. 

the  Constitution  of  Oliio  is :  <*  Every  bill  Powell,  29  Fla.  1, 10  So.  688,  15  L.  R.  A. 

shall  be  fully  and  distinctly  read  on  three  42-3    Reading  twice  by  title  and  once  at 

different  days,  unless,  in  case  of  urgency,  length  Is  sufficient.     People  v.  McElroy, 

three-fourths  of  the  house  in  which  it  72  Mich.  446, 49  N.  W.  750.    One  read- 

shaU  be  pending  shall  dispense  with  this  ing  may  be  in  committee  of  the  wiiole. 

rule;  "  and  in  Miller  v.  State,  8  Ohio  St.  Re  Reading  of  Bills,  0  Col.  611,  21  Pac. 

475,  and  Pim  v.  Nicholson,  6  Ohio  St.  477.    [^ After  bill  is  amended  and  passed 

176,  this  provision  was  held  to  be  merely  as  amended  in  the  second  house,  it  need 

directory.    The  dUtinctwM   with  winch  not  be  read  three  times  in  first  house 

any  bill  must  be  read  cannot  possibly  be  before  amendments  are  concurred  in  by 

defined  by  any  law ;  and  it  must  always,  that  house.    State  ».  DiUon,  —  Fla.  — ,  28 

from  the  necessity  of  the  case,  rest  with  So.  781  (June  5,  1900)/] 
the  house  to  determine  finally  whether  in         «  Dew   r.  Cunningham,  28  Ala.  466. 

this  particular  the  constitution  has  been  Congress  may  adopt  a  law  by  reference, 

complied  with  or  not;  but  the  rule  re-  District  of  Columbia  v.  Washington  Gas 

specting  three  several  readings  on  differ-  Light  Co.,  8  Mackey,  848.    See.  further, 

entdsys  is  specific,  and  capable  of  being  Baird  v.  State,  52  Ark.  826,  12  S.  W. 

precisely  complied  with,  and  we  do  not  566;  Beard  v,  Wilson.  iVf.  567;  Titusville 

see  how,  even  under  the  rules  applied  to  Iron  Works  v.  Keystone  Oil  Co.,  122  Pa. 

statutes,  it  can  be  regarded  as  directory  St.  627,  15  Atl.  917. 
merely,  provided  it  has  a  purpose  beyond         «  Bibb  County    Ix)an    Association  v, 

the  mere  regiUar  and  orderly  transaction  Richarrls,  21  Oa.  592.   And  see  Pnlford  v. 

of  business.    That  it  has  such  a  purpose,  Fire  Department,  81  Mich.  468.     [^Where 

that  it  is  designed  to  prevent  hasty  and  the  laws  of  the  State  have  been  codified, 

improvident  legislation,  and  is  therefore  and  certain  new  provisions  introduced, 

not  a  mere  rule  of  order,  but  one  of  pro*  the  code  may  be  enacted  as  a  whole  by  a 
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It  is  also  provided  in  the  constitutions  of  some  of  the  States 
that,  on  the  final  passage  of  every  bill,  the  yeas  and  nays  shall 
be  entered  on  the  journal.  Such  a  provision  is  designed  to 
serve  an  important  purpose  in  compelling  each  member  present 
to  assume  as  well  as  to  feel  his  due*  share  of  responsibility  in 
legislation ;  and  also  in  furnishing  definite  and  conclusive  evi- 
dence whether  the  bill  has  been  passed  by  the  requisite  majority 
or  not.  ^^  The  constitution  prescribes  this  as  the  test  by  which 
to  determine  whether  the  requisite  number  of  members  vote  in 
the  affirmative.  The  office  of  the  journal  is  to  record  the  pro- 
ceedings of  the  house,  and  authenticate  and  preserve  the  same. 
It  must  appear  on  the  face  of  the  journal  that  the  bill  passed  by 
a  constitutional  majority.  These  directions  are  all  clearly 
imperative.  They  are  expressly  enjoined  by  the  fundamental 
law  as  matters  of  substance,  and  cannot  be  dispensed  with  by 
the  legislature.''^ 

For  the  vote  required  in  the  passage  of  any  particular  law  the 
reader  is  referred  to  the  constitution  of  his  State.  A  simple 
majority  of  a  quorum  is  sufficient,  unless  the  constitution  estab- 
lishes some  other  rule ;  and  where,  by  the  constitution,  a  two- 
thirds  or  three-fourths  vote  is  made  essential  to  the  passage  of 
any  particular  class  of  bills,  two-thirds  or  three-fourths  of  a 
quorum  will  be  understood,  unless  the  terms  employed  clearly 
indicate  that  this  proportion  of  all  the  members,  or  of  all  those 
elected,  is  intended.' 

single  statute,  and  when  so  done  it  itsuf-  called  for  them  all,  though  the  jonrnal  is 
ficient  to  read  the  enacting  statute.  The  made  to  state  falsely  a  separate  vote  on 
code  need  not  be  read  at  lengtli.  Central  each.  We  need  hardly  say  that  this  is 
of  Georgia  K.  Co.  p.  State,  104  Oa.  831,  a  manifest  Tiolation  of  the  constitution, 
31  S.  R.  681,  42  L  R.  A.  618.^  which  requires  separate  action  in  erery 
1  Spangler  v,  Jaooby,  14  111.  297 ;  8u-  case ;  and  that*  when  resorted  to,  it  is 
perrisors  of  Schuyler  Co.  v.  People,  26  usually  for  the  purpose  of  avoiding  another 
HI.  183;  Ryan  v.  Lynch,  68  III  100;  provision  of  the  constitution,  which  seeks 
Steckert  o.  East  Saginaw,  22  Mich.  104 ;  to  preclude  "  log-rolling  legislation,"  by 
People  p.  Commissioners  of  Highways,  forbidding  the  incorporation  of  distinct 
64  N.  Y.  276 ;  Post  v.  Supervisors,  106  measures  in  one  and  the  same  statute. 
U.  S.  667.  For  a  peculiar  case,  see  Divi-  ^  Southworth  v.  Palmyra  &  Jackson- 
sion  of  Howard  County,  16  Kan.  194.  As  burg  R.  B.  Co.,  2  Mich.  287 ;  State  v. 
to  what  is  sufficient  evidence  in  a  journal  McBride,  4  Mo.  303;  29  Am.  Dec.  636. 
of  such  vote.  In  r*  Roberts,  6  Col.  626.  An  By  most  of  the  constitutions  either  all 
act  which  is  invalid  because  not  passed  the  laws,  or  laws  on  *  some  particular 
by  tlie  requisite  number  of  votes  may  be  subjects,  are  required  to  be  adopted  by 
validated  indirectly  by  subsequent  legis-  a  majority  vote,  or  some  other  proportion 
lativp  action  recognising  it  as  valid,  of  "  all  the  members  elected/'  or  of  "  the 
Attorney-Genera!  v,  Joy,  66  Mich.  94,  whole  representation."  These  and  similar 
20  N.  W.  806.  There  have  been  cases,  phrases  require  all  the  members  to  be 
as  we  happen  to  know,  in  which  several  taken  into  account  whether  present  or 
bills  have  been  put  on  their  passage  not.  Where  a  majority  of  all  the  mem- 
together,  the  yeas  and  nays  being  once  bers  elected  is  required  in  the  passage  of 
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The  Title  of  a  Statute. 

The  title  of  an  act  was  formerly  considered  no  part  of  it ;  and 
although  it  might  be  looked  to  as  a  guide  to  the  intent  of  the 
law-makers  when  the  body  of  the  statute  appeared  to  be  in 
any  respect  ambiguous  or  doubtful,^  yet  it  could  not  enlarge  or 
restrain  the  provisions  of  the  act  itself,^  and  the  latter  might 
therefore  be  good  when  it  and  the  title  were  in  conflict.  The 
reason  for  this  was  that  anciently  titles  were  not  prefixed  at 
all,  and  when  afterwards  they  came  to  be  introduced,  they  were 
usually  prepared  by  the  clerk  of  the  house  in  which  the  bill  first 
passed,  and  attracted  but  little  attention  from  the  members. 
They  indicated  the  clerk's  understanding  of  the  contents  or 
purpose  of  the  bills,  rather  than  that  of  the  house;  and  they 
therefore  were  justly  regarded  as  furnishing  very  little  insight 
into  the  legislative  intention.  Titles  to  legislative  acts,  how- 
ever, have  recently,  in  some  States,  come  to  possess  very  great 
importance,  by  reason  of  constitutional  provisions,  which  not 
only  require  that  they  shall  correctly  indicate  the  purpose  of  the 
law,  but  which  absolutely  make  the  title  to  control,  and  exclude 
everything  from  effect  and  operation  as  law  which  is  iacorporated 
in  the  body  of  the  act,  but  is  not  within  the  purpose  indicated  by 
the  title.  These  provisions  are  given  in  the  note,  and  it  will 
readily  be  perceived  that  they  make  a  very  great  change  in  the 
law.  3 

a  law,  an  ineligible  person  is  not  on  that  is  present,  a  roigority  of  those  Totinfr  on 
account  to  be  excluded  in  the  count,  the  proposition  is  sufficient  to  carry  it. 
Satterlee  v,  San  Francisco,  22  Cal.  314.  Rushyille  Gas  Co.  v.  Rushville,  121  Ind. 
[;Where  a  proposition  to  incur  bonded  206,  23  N.  E.  72,  6  L.  R.  A.  315,  16  Am. 
indebtedness  is  voted  on  at  a  general  St.  388;  con/ra,  a  majority  of  those  pres- 
election, and  to  be  approved  must  be  cnt  necessary :  Lawrence  o.  Ingersoll,  88 
voted  for  by  "  two-thirds  of  the  voters  Tenn.  52, 12  S.  W.422,  6  L.  H.  A.  808, 17 
.  .  .  voting  at  an  election  to  be  held  for  Am.  St.  870,  and  note  .J 
that  purpose,"  this  means  two-tliirds  of  ^  United  States  r.  Palmer,  3  Wheat 
those  voting  on  the  particular  proposition.  610;  Burgett  v.  Burgett,  1  Ohio,  409; 
Montgomery  Co.  Fiscal  Ct.  v.  Trimble,  Mundt  v.  Sheboygan,  &c.  R.  R.  Co.,  31 
20  Ky.,  Law  Rep.  827,  47  S.  W.  778,  42  Wis.  461 ;  Eastman  v.  Mc  Alpin,  1  Ga.  167 ; 
L.  R.  A.  738.  But  see  State  v.  Foraker,  Cohen  v.  Barrett,  5  Call.  195;  Garrigas  v. 
46  Oliio  St.  677,  23  N.  E.  491,  6  L.  R.  A.  Board  of  Com'rs,  39  Ind.  66 ;  Matter  of 
422 ;  Re  Denny,  166  Ind.  104,  59  N.  E.  Middletown,  82  N.  Y.  196 ;  Tripp  v,  Goflf, 
359,61  L.  R.  A.  722;  State  v.  Clark,  59  15  R.L  299,  3  Atl.  591;  Evemham  v. 
Neb.  702,  82  N.  W.  8.  Where  a  speci-  Hulit,  45  N.  J.  L.  63.  See  Dwarris  on 
fled  time  must  elapse  after  the  passage  of  Statutes,  502. 

a  bill  before  the  law  becomes  operative,  '  Hadden  v.  The  Collector.  5  Wall.  107. 
the  time  runs  from  the  time  of  adoption  Compare  United  States  v.  Union  Pacific 
by  the  flnnl  house  and  not  ft'om  that  of  R.  R.  Co.,  91  U  S  72. 
approval  by  the  governor.  State  i?.  •  The  Constitutions  of  Minnesota,  Kan- 
Mounts,  86  W.  Va.  179,  14  S.  E.  407,  16  sas,  Maryland.  Kentucky,  Nebraska,  and 
L.  R.  A.  243,  and  note.    When  a  quorum  Ohio  provide  that  '*  no  law  shall  embrace 
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In  considering  these  provisions  it  is  important  to  regard,  — 
!•  The  evils  designed  to  be  remedied.  The  Constitution  of  New 
Jersey  refers  to  these  as  "the  improper  influences  which  may 
result  from  intermixing  in  one  and  the  same  act  such  things  as 
have  no  proper  relation  to  each  other."  In  the  language  of  the 
Supreme  Court  of  Louisiana,  speaking  of  the  former  practice: 
"The  title  of  an  act  often  afforded  no  clue  to  its  contents.  Im- 
portant general  principles  were  found  placed  in  acts  private  or 
local  in  their  operation ;  provisions  concerning  matters  of  prac- 
tice or  judicial  proceedings  were  sometimes  included  in  the  same 

more  than  one  subject,  which  shall  be  ex-  the  title."    The  Constitution  of  Illinois 
pressed  in  its  title."    Those  of  Michigan,  is  similar  to  that  of  Ohio,  with  the  addi. 
New  Jersey,  and  Louisiana  are  similar,  tion  of  the  saving  clause  found  in  the  Con- 
substituting  the  word  object  for  subject,  stitution  of  Indiana.     The  provision  in 
The   Constitutions  of    South    Carolina,  the  Constitution  of  Colorado  is  similar  to 
Alabama,  Tennessee,  Arkansas,  and  Call-  that  of  Missouri.     In  Pennsylvania  the 
f ornia  contain  similar  provisions.    The  provision  is  tliat  '*  no  bill  except  general 
Constitution  of  New  Jersey  provides  that,  appropriation  bills  shall  be  passed  contain- 
"  to  avoid  improper  influences  which  may  ing  more  than  one  subject,  which  shall  be 
result  from  intermixing  in  one  and  the  clearly  expressed  in  its  title."    Const,  of 
same  act  such  things  as  have  no  proper  1858.    Whether  the  word  object  is  to  have 
relation  to  each  other,  every  law  shall  any  different  construction  from  the  word 
embrace  but  one  object,  and  that  shall  be  subject,  as  used  in  these  provisions,  is  a 
expressed  in  the  title."   The  Constitution  question  which  may  some  time  require 
of  Missouri   contains  the  following  pro*  discussion ;   but  as  it  is   evidently  era- 
vision  :  "  No  bill  (except  general  approria-  ployed  for  precisely  the  same  purpose,  it 
tion  bills,  which  may  embrace  the  various  would  seem  that  it  ought  not  to  have, 
subjects  and  accounts  for  and  on  account  Compare  Hingle  v.  State,  24  Ind.  28,  and 
of  which  moneys  are  appropriated,  and  People  v.  Lawrence,  36  Barb.  177.    The 
except  bills  passed  under  the  third  sub-  present    Texas  Constitution  substitutes 
division  of  section  44  of  this  article)  shall  subject  for  object,  which  was  in  the  earlier 
contain  more  than  one  subject,  which  shall  one,  and  it  is  held  that  the  word  is  less 
be  clearly  expressed  in  its  title.*'    The  restrictive,  and  that  an  act  whose  subject 
exception  secondly  referred  to  is  to  bills  is  the  regulation  of  the  liquor  traffic  is 
for  free  public-school  purposes.  The  Con-  good  though  several  distinct  objects  are 
stitutions  of  Indiana,  Oregon,  and  Iowa  covered,  for  instance,  regulation  of  liquor 
provide  that  "every  act  shall  embrace  but  shops,  collection  of  revenue,  &c.    Fahey 
one  subject,  and  matters  properly  con-  v.  State,  27  Tex.  App.  146,  11  S.  W.  108. 
nected  therewith,  which  subject  shall  be  In  Michigan  this  provision  does  not 
expressed  in  the  title.   But  if  any  subject  apply  to  city  ortlinances.    People  v.  Han- 
shall  be  embraced  in  an  act  which  shaU  rahan,  75   Mich.    611,  42  N.   W,  1124. 
not  be  expressed  in  the  title,  such  act  shall  [^The  Michigan  Constitution  requires  an 
be  void  only  as  to  so  much  thereof  as  enacting  clause ;    when  this  is  omitted 
shall  not  be  expressed  in  the  title."    The  from  the  bill  as  it  comes  from  the  first 
Constitution    of    Nevada    provides  that  house,  the  clerk  of  the  next  cannot  insert 
"every  law  enacted  by  the  legislature  it,  but  the  bill  must  be  sent  back  for  the 
shall  embrace  but  one  subject,  and  mat-  first  house,  to  correct  it.    People  v.  Detp 
ters  properly  connected  therewith,  which  tenthaler,  118  Mich.  595,  77  N.  W.  450, 
subject  shall  be  briefly  expressed  in  the  44  L.  R.  A.  164.    Any  material  change 
title."    The  Constitutions  of  New  York  in  title  of  an  act  after  passing  legislature 
and  Wisconsin  pn>vide  that  **  no  private  and  before  presentation  to  the  governor, 
or  local  bill  which  may  be  passed  by  the  renders  the  act  void.     Weis  v.  Ashley, 
legislature  shall  embrace  more  than  one  59  Neb.  494,  81  N.  W.  318,  80  Am.  St 
subject,  and  that  shall  be  expressed  in  704.^ 


204 


COKSTITUTIONAL  LIMITATIONS. 


[CH.  VL 


statute  with  matters  entirely  foreign  to  them,  the  result  of  which 
was  that  on  many  important  snbjects  the  statute  law  had  become 
almost  unintelligible,  as  they  whose  duty  it  has  been  to  examine 
or  act  under  it  can  well  testify.  To  prevent  any  further  accumu- 
lation to  this  chaotic  mass  was  the  object  of  the  constitutional 
provision  under  consideration."  ^  The  Supreme  Court  of  Michi- 
gan say:  ^^  The  history  and  purpose  of  this  constitutional  provi- 
sion are  too  well  understood  to  require  any  elucidation  at  our 
hands.  The  practice  of  bringing  together  into  one  bill  subjects 
diverse  in  their  nature  and  having  no  necessary  connection,  with 
a  view  to  combine  in  their  favor  the  advocates  of  all,  and  thus 
secure  the  passage  of  several  measures,  no  one  of  which  could 
succeed  upon  its  own  merits,  was  one  both  corruptive  of  the 
legislator  and  dangerous  to  the  State.  It  was  scarcely  more  so, 
however,  than  another  practice,  also  intended  to  be  remedied 
by  this  provision,  by  which,  through  dexterous  management, 
clauses  were  inserted  in  bills  of  which  the  titles  gave  no  intima- 
tion, and  their  passage  secured  through  legislative  bodies  whose 
members  were  not  generally  aware  of  their  intention  and  effect. 
There  was  no  design  by  this  clause  to  embarrass  legislation  by 
making  laws  unnecessarily  restrictive  in  their  scope  and  opera- 
tion, and  thus  multiplying  their  number;  but  the  framers  of  the 
constitution  meant  to  put  an  end  to  legislation  of  the  vicious 
character  referred  to,  which  was  little  less  than  a  fraud  upon  the 
public,  and  to  require  that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and  that  the  legislature  should 
be  fairly  satisfied  of  its  design  when  required  to  pass  upon  it"^ 
The  Court  of  Appeals  of  New  York  declare  the  object  of  this 
provision  to  be  '^that  neither  the  members  of  the  legislature  nor 
the  people  should  be  misled  by  the  title. "  ^    The  Supreme  Court 


^  Walker  v.  Catdwell,  4  La.  Ann.  298. 
See  Fletcher  v.  Oliver,  25  Ark.  298;  Al- 
brecht  v.  State,  8  Tex.  App.  210,  84  Am. 
Eep.  737. 

*  People  V.  Mahaney,  18  Miuh.  481. 
And  see  Board  of  Saperyisort  v.  Heenan, 
2  Miuh.  336;  Davii  v.  Bank  of  Fulton,  31 
Ga.  69  ;  St  Loais  o,  Tiefel,  42  Mo.  678 ; 
State  V.  Loaatee,  9  Bazt  684.  The  Con- 
stitution of  Georgia  provided  that  "no 
law  or  ordinance  shall  pass  containing  any 
matter  different  from  what  is  expressed  in 
the  title  thereof.*'  In  Mayor,  &c.  of  Savan- 
nah V.  State,  4  Ga.  88.  lAimpkin^  J.,  says : 
"  I  would  observe  that  the  traditionary  his- 
tory of  tliis  clause  is  that  it  was  inserted 
in  the  Constitution  of  1798  at  the  instance 


of  General  James  Jackson,  and  that  its 
necessity  was  suggested  by  the  Tazoo  act. 
That  memorable  measure  of  the  17th  of 
January,  1796,  as  is  well  known,  was 
smuggled  through  the  legislature  under 
the  caption  of  an  act  'for  the  payment 
of  the  late  State  troops,'  and  a  declara- 
tion in  its  title  of  the  right  of  the  State 
to  the  unappropriated  territory  thereof 
'for  the  protection  and  support  of  the 
frontier  settlements.'"  The  Yasoo  act 
made  a  large  grant  of  lands  to  a  company 
of  speculators.  It  constituted  a  prom- 
inent subject  of  controversy  in  State 
politics  for  many  years. 

*  Sun  Mutual  Insurance  Co.  v.  Mayor, 
&c.  of  New  York,  8  N.  Y.  289. 
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of  Iowa  say:  ^^The  intent  of  this  provision  of  the  constitution 
was,  to  prevent  the  union,  in  the  same  act,  of  incongruous 
matters,  and  of  objects  having  no  connection,  no  relation.  And 
with  this  it  was  designed  to  prevent  surprise  in  legislation,  by 
having  matter  of  one  nature  embraced  in  a  bill  whose  title 
expressed  another/'^  And  similar  expressions  will  be  found 
in  many  other  reported  cases.'  It  may  therefore  be  assumed  as 
settled  that  the  purpose  of  these  provisions  was :  fint^  to  prevent 
hodge-podge  or  ^  log-rolling  "  legislation ;  aeeondj  to  prevent  sur- 
prise or  fraud  upon  the  legislature  by  means  of  provisions  in  bills 
of  which  the  titles  gave  no  intimation,  and  which  might  there- 
fore be  overlooked  and  carelessly  and  unintentionally  adopted; 
and,  thirdj  to  fairly  apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  is  usually  made,  of  the  subjects  of 
legislation  that  are  being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by  petition  or  other- 
wise, if  they  shall  so  desire. 

2.  The  particularity  required  in  stating  the  object  The  general 
purpose  of  these  provisions  is  accomplished  when  a  law  has  but 
one  general  object,  which  is  fairly  indicated  by  its  title.  To 
require  every  end  and  means  necessary  or  convenient  for  the 

1  State  V.  County  Judge  of  DaTis  Co.,  tion.    Stewart  o.  Riopelle,  48  Mich.  177, 

2  Iowa,  280.    See  Sute  v,  SUrer,  9  NeT.  12  N.  W.  30.    QAnd  tee  alto  Parks  v, 

227.  Sute,  110  Ga.  700, 86  S.  £.  73,  that  defect 

'  See  Conner  v.  Mayor,  &c.  of  New  in  title  it  cured  by  later  inclusion  of  the 
York,  6  N.  Y.  298 ;  Daris  v.  State,  7  Md.  regulation  in  the  code.^  It  is  enough 
161.  The  Supreme  Court  of  Indiana  also  if  the  title  of  the  chapter  in  an  author- 
understand  tlie  proTision  in  the  Constitu-  iaed  compilation  is  referred  to  in  an 
tion  of  tliat  State  to  be  designed,  among  amendatory  act.  People  v.  Howard,  73 
other  tilings,  to  assist  in  the  codification  Mich.  10,  40  N.  W.  789;  State  v.  Berka, 
of  the  laws.  Indiana  Central  Railroad  20  Neb.  876,  80  N.  W.  267 ;  but  see 
Co.  V.  PotU,  7  Ind.  681 ;  Hingle  v.  State,  Feibleman  v.  State,  98  Ind.  610.  If  the 
24  Ind.  28.  See  People  v«  Institution,  &c.,  title  of  an  original  act  is  good,  whether 
71  HI.  229;  State  v.  Ah  Sam,  16  NeT.  thatof  an  amendatory  act  is  in  itself  suffl> 
27,  37  Am.  Rep.  464 ;  Harrison  v.  Super-  cient  Is  unimportant  State  v.  Ranson, 
Tisors,  61  Wis.  046,  8  N.  W.  731 ;  Al-  73  Mo.  78;  State  v.  Algood,  87  Tenn. 
brecht  v.  State,  8  Tex.  App.  210,  84  Am.  108,  10  S.  W.  810.  An  amendment  of 
Rep.  787;  Hope  v.  Mayor,  ftc^  72  Ga.  an  amended  act  may  be  upheld  if  tlie 
240 ;  State  v.  Ranson,  78  Mo.  78 ;  Bum-  intention  is  plain,  though  there  is  conf  u- 
sted  o.  OoTem,  47  N.  J.  L.  808, 1  Atl.  186.  sion  in  the  numbering  of  sections.    Fen- 

The  form  of  the  title  during  any  stage  ton  v.  Yule,  27  Neb.  768,  48  N.  W.  1140. 

of  the  legisladon  before  it  becomes  a  law  Under  an  amendatory  title  nothing  can 

Is  immaterial.    Attorney-General  v.  Rice,  be  enacted  but  what  amends  the  old  law. 

04  Mich.  886,  81  N.  W.  208 ;  State  o.  UL  Matter  which  might  have  come  under  the 

Centr.  R.  R.  Co.,  83  Fed.  Rep.  780.  original  title,  but  did  not,  cannot  be  intro. 

These  provisions  do  not  apply  to  a  duced.    State  v.  Smith,  86  Minn.  267, 28 

lerision  of  tlie  statutes  required  by  the  N.  W.  241.    See  Tingue  v.  Port  Chester, 

constitution  :  Sute  o.  McDaniel,  19  8.  C.  101  N.  Y.  294.    QSee  also  State  r.  Walker, 

114;  nor  to  an  act  antedating  the  consti-  106  La.  492;  29  So.  978  ;  Armstrong  p. 

tution  and  appearing  in  a  later  compila-  Mayer,  00  Neb.  428,  88  N.  W.  401.3 
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accomplishment  of  this  general  object  to  be  provided  for  by  a 
separate  act  relating  to  that  alone,  would  not  only  be  unreason- 
able, but  would  actually  render  legislation  impossible.  It  has 
accordingly  been  held  that  the  title  of  ^^an  act  to  establish  a 
police  government  for  the  city  of  Detroit, "  was  not  objectionable 
for  its  generality,  and  that  all  matters  properly  connected  with 
the  establishment  and  efficiency  of  such  a  government,  including 
taxation  for  its  support,  and  courts  for  the  examination  and  trial 
of  offenders,  might  constitutionally  be  included  in  the  bill  under 
this  general  title.  Under  any  different  ruling  it  was  said,  ^Hhe 
police  government  of  a  city  could  not  be  organized  without  « 
distinct  act  for  each  specific  duty  to  be  devolved  upon  it,  and 
these  could  not  be  passed  until  a  multitude  of  other  statutes  had 
taken  the  same  duties  from  other  officers  before  performing  them. 
And  these  several  statutes,  fragmentary  as  they  must  necessarily 
be,  would  often  fail  of  the  intended  object,  from  the  inherent 
difficulty  in  expressing  the  legislative  will  when  restricted  to 
such  narrow  bounds."^  The  generality  of  a  title  is  therefore 
no  objection  to  it,  so  long  as  it  is  not  made  a  cover  to  legislation 
incongruous  in  itself,  and  which  by  no  fair  intendment  can  be 
considered  as  having  a  necessary  or  proper  connection.^  The 
legislature  must  determine  for  itself  how  broad  and  comprehen- 
sive shall  be  the  object  of  a  statute,  and  how  much  particularity 
shall  be  employed  in  the  title  in  defining  it.^    One  thing,  how- 

1  People  V.  Mahane7»  13  Mich.  481,  113  U.  S.  136, 6  Sup.  Ct.  Rep.  871;  Carter 

496.    See  also  Powell  v.  Jackson  Com.  Co.  v.  8inton,  120  U.  8.  617,  7  Sap.  Ct. 

Council,  61   Mich.  129,  10  N.  W.  869;  Rep.  660;  Daubmano.  Smith,  47  N.  J.  L. 

Morford  v,  Unger,  8  Iowa,  82;  Whiting  200;  Clare  v.  People,  9  Col.  122, 10  Pac 

r.  Mount  Pleasant,  11  Iowa,  482 ;  Bright  799;  Ewing  v.  Hoblitzelle,  86  Mo.  64. 

r.  McCulloch,  27  Ind.  228 ;  Mayor»&c.  of  ^  Woodson  r.  Murdock,  22  Wall.  361. 

Annapolis  v.  State,  30  Md.  112 ;  State  v.  In  State  v.  Bowers,  14  Ind.  196,  an  act 

Union,  83  N.  J.  360;  Humboldt  County  came    under  consideration,  the  title  to 

V.  Churchill  Co.  Commissioners,  6  Nev.  which  was,  **  An  act  to  amend  the  ilrst 

30 ;  State  v.  Silver,  9  Nev.  227 ;  State  v.  section  of  an  act  entitled  *  An  act  con- 

Ranson,  73  Mo.  78.  cerning  licenses  to  vend  foreign  merchan- 

^  Indiana  Central  Railroad  Co.  v.  Potts,  disc,  to  exhibit  any  caravan,  menagerie, 

7  Ind.  681 ;  People  v,  Briggs,  60  N.  Y.  circus,  rope    and    wire  dancing  puppet 

663 ;   People  v.  Wands,  23  Mich.  386 ;  shows,  and  legerdemain,'  approved  June 

Washington  Co.  v.  Franklin  R.  R.  Co.,  34  16,  1862,  and  for  the  encouragement  of 

Md.  169 ;    Benz  v.  Weber,  81  111.  288 ;  agriculture,  and  concerning  the  licensing 

Johnson  v.  People,  83  111.  431 ;  Fuller  v.  of  stock  and  exchange  brokers."    It  was 

People,  92  111.  182 ;    Donnersberger   v.  held  that  the   subject  of  the  act  was 

Prendergnst,  128  111.  229,  21  N.  E.  1 ;  licenses,  and  that  it  was  not  nnconstitu- 

Kurtz  V.  People,  33  Micli.  279 ;  People  tional  as  containing  more  than  one  sub- 

V,  Uaug,  68   Mich.  649,  37  N.   W.  21 ;  ject.    But  it  was  held  also  that,  as  the 

Montclair  v.  Ramsdell,  107  U.  S.   147,  licenses  which  it  authorized  and  required 

2  Sup.  Ct.  Rep.  391;  Jonesboro  v.  Cairo,  were  specified  in  the  title,  the  act  could 

&c  R.  R.  Co.,  110  U.  S.  192,  4  Sup.  Ct.  embrace  no  others,  and  consequently  a 

Rep.  67;  Ackley  School  Dist  v.  Hall,  provision  in  the  act  requiring  concerts 
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ever,  is  very  plain;  that  the  use  of  the  words  "other  purposes," 
which  has  heretofore  been  so  common  in  the  title  to  acts,  with 
a  view  to  cover  any  and  every  thing,  whether  connected  witli 
the  main  purpose  indicated  by  the  title  or  not.  can  no  longer  be 
of  any  avail  where  these  provisions  exist.  As  was  said  by  the 
Supreme  Court  of  New  York  in  a  case  where  these  words  had 
been  made  use  of  in  the  title  to  a  local  bill :  "  The  words  '  for 
other  purposes  *  must  be  laid  out  of  consideration.  They  express 
nothing,  r.nd  amount  to  nothing  as  a  compliance  with  this  con- 
stitutional requirement  Nothing  which  the  act  could  not 
embrace  without  them  can  be  brought  in  by  their  aid. "  ^ 

to  be  licensed  was  void.  In  State  v.  ostensible  purpose  of  the  statute  as  cnti- 
County  Judge  of  Davis  County,  2  Iowa,  tied.  But  it  is  not  designed  to  require 
280,  284,  the  act  in  question  was  entitled  the  body  of  the  bill  to  be  a  mere  repeti- 
"  An  act  in  relation  to  certain  State  roads  tion  of  the  title.  Neither  is  it  intended 
therein  named."  It  contained  sixty-six  to  prevent  including  in  tlie  bill  such 
sections,  in  which  it  established  some  me&ns  as  are  reasonably  adapted  to  se- 
forty-six  roads,  vacated  some,  and  pro-  cure  the  objects  indicated  by  the  title." 
vided  for  the  re-location  of  others.  The  And  see  Morton  v.  The  Controller,  4  S.  C. 
court  sustained  the  act.  *'  The  object  of  480.  No  provision  in  a  statute  having 
an  act  may  be  broader  or  narrower,  more  natural  connection  with  the  subject  ex- 
or  less  extensive ;  and  the  broader  it  is,  pressed  in  the  title  and  not  foreign  to  it 
the  more  particulars  wiU  it  embrace.  ...  is  to  be  deemed  within  the  constitutional 
Tiiere  is  undoubtedly  great  objection  to  inhibition.  Johnson  v,  Higgins,  3  Met. 
uniting  so  many  particulars  in  one  act,  (Ky.)  666 ;  McReynoldi  v.  Smallhouse, 
but  so  long  as  they  are  of  the  same  8  Bush,  477 ;  Annapolis  v.  State,  80  Md. 
nature,  and  come  legitimately  under  one  112;  Tuttle  v.  Strout,  7  Minn.  465;  Gun- 
general  determination  or  object,  we  can-  ter  v.  Dale  Co.,  44  Ala.  639 ;  Ex  parte 
not  say  that  the  act  is  unconstitutional."  Upshaw,  46  Ala.  284 ;  State  v.  Price,  60 
Upon  thi«  subject  see  Indiana  Central  Ala.  668 ;  Commonwealth  v.  Drewry,  15 
Railroad  Co.  v.  Potts,  7  Ind.  681,  where  Gratt.  1 ;  People  v.  Horlbut,  24  Mich.  44 ; 
it  is  considered  at  length.  Also  Brew-  State  v.  Union,  38  N.  J.  360;  State  t7.  Sil- 
ster  v,  Syracuse,  19  N.  Y.  116 ;  Hall  v.  ver,  9  Nev.  227 ;  Burke  v.  Monroe  Co., 
Bunte,  20  Iiid.  804  ;  People  t;.  McCallum,  77  III.  610 ;  Blood  r.  Mercelliott,  63  Pa. 
1  Neb.  182 ;  Mauch  Cl)unk  v.  McGee,  St.  891 ;  Commonwealth  v.  Green,  68  Pa. 
81  Pa.  St.  488.  But  a  title  and  act  cov-  St.  226 ;  Walker  v.  Dunham,  17  Ind.  483. 
eringfour  separate  objects  is  bad.  State  ^  Town  of  Fisltkill  v.  Fishkill  &  Beek- 
p.  Hey  wood,  38  La.  Ann.  689.  An  act  man  Plank  Road  Co.,  22  Barb.  634.  See, 
entitled  *'  An  act  fixing  the  time  and  mode  to  the  same  effect,  Johnson  v,  Spicer,  107 
of  electing  State  printer,  defining  his  N.  Y.  186;  Ryerson  v.  Utley,  16  Mich, 
duties,  fixing  compensation,  and  repeal-  2C9 ;  St.  Louis  r.  Tiefel,  42  Mo.  678.  In 
ing  all  laws  coming  in  conflict  with  this  a  title  to  punish  keepers  of  games  of 
act,"  was  sustained  in  Walker  v.  Dun-  faro,  etc.,  "  elj."  does  not  mean  "  other 
ham,  17  Ind.  488.  In  State  i*.  Young,  47  purposes,"  but  **  and  other  games."  Gar- 
Ind.  460,  the  somewhat  strict  ruling  was  vin  v.  State,  18  Lea,  162.  An  act  entitled 
made,  that  provisions  punishing  intoxi-  "An  act  to  repeal  certain  acts  therein 
cation  could  not  be  embraced  in  an  act  named,"  is  void.  People  r.  Mellen,  3*2 
entitled  **  To  regulate  the  sale  of  intoxi-  III.  181.  An  act,  having  for  its  sole  ob- 
cating  liquors."  In  Kurtz  o.  People,  83  ject  to  legalize  certain  proceedings  of  the 
Mich.  279,  the  constitutional  provision  Is  Common  Council  of  Janesville,  hut  en- 
said  to  be  "a  very  wise  and  wholesome  titled  merely  "An  act  to  legalize  and 
provision,  intended  to  prevent  legislators  authorize  the  assessment  of  street  im- 
from  being  entrapped  into  the  careless  provements  and  assessments,"  was  held 
passage  of  bills  on  matters  foreign  to  the  not  to  express  the  subject,  because  fail- 
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3.  What  is. embraced  hy  the  tide.  The  repeal  of  a  statute  on  a 
given  subject,  it  is  held,  is  properly  connected  with  the  subject- 
matter  of  a  new  statute  on  the  same  subject;  and  therefore  a 
repealing  section  in  the  new  statute  is  valid,  notwithstanding 
the  title  is  silent  on  that  subject^  So  an  act  to  incorporate  a 
railroad  company,  it  has  been  held,  may  authorize  counties  to 
subscribe  to  its  stock,  or  otherwise  aid  the  construction  of  the 
road.'  So  an  act  to  incorporate  the  Firemen's  Benevolent 
Association  may  lawfully  include  under  this  title  provisions  for 
levying  a  tax  upon  the  income  of  foreign  insurance  companies 
at  the  place  of  its  location,  for  the  benefit  of  the  corporation.^ 
So  an  act  to  provide  a  homestead  for  widows  and  children  was 
held  valid,  though  what  it  provided  for  was  the  pecuniary  means 
sufficient  to  purchase  a  homestead.^  So  an  act  ^'to  regulate  pro- 
ceedings in  the  county  court "  was  held  to  properly  embrace  a 
provision  giving  an  appeal  to  the  District  Court,  and  regulating 
the  proceedings  therein  on  the  appeal.^  So  an  act  entitled  ''An 
act  for  the  more  uniform  doing  of  township  business ''  may 
properly  provide  for  the  organization  of  townships.^  So  it  is 
held  that  the  changing  of  the  boundaries  of  existing  counties  is 
a  matter  properly  connected  with  the  subject  of  forming  new 
counties  out  of  those  existing. ^  So  a  provision  for  the  organiza- 
tion and  sitting  of  courts  in  new  counties  is  properly  connected 
with  the  subject  of  the  formation  of  such  counties,  and  may  be 
included  in  ''  an  act  to  authorize  the  formation  of  new  counties, 

ing  to  specify  the  locaUty.    Durkee  v.  tion  and  qualifioition  of  joitices  of  the 

JanesTille,  26  Wis.  607.  peace,  and   defining    their  jurisdiction, 

1  Gabberto.  Railroad  Co.,  11  Ind.  865;  powers,  and  duties  in  civil  cases."    Bob- 

Timm  v.  Harrison,  109  Ul.  698.    The  con-  inson  v.  Skipworth,  28  Ind.  311. 
stitution  under  which  this  decision  was         *  Firemen's  Association  r.  Lounsbury, 

made  required  the  law  to  contain  but  one  21  lU.  611.    Power  to  tax  for  school  pur* 

subject,   and  matter$   properly   connected  poses  may  be  giren  under  an  act  "to 

therewidi;    but    the    same  decision    was  regulate  public  instruction."     Smith  v, 

made  under  the  New  York  Constitution,  Bohler,  72  Ga.  646. 
which  omits  the  words  here  italicized;         *  Succession  of  Lanzetti,  9  La.  Ann. 

and  it  may  well  be  doubted  whether  the  829. 

legal  effect  of  the  provision  is  varied  by         '  Murphey  p.  Menard,  11  Tex.  073. 

the  addition  of  those  words.    See  Guil-  See  Sute  v.  Ah  Sam,  15  Nev.  27,  87  Am. 

ford  V.  Cornell,  18  Barb.  615 ;  People  v.  454. 

Father  Matthew  Society,  41  Mich.  67, 1         *  Clinton  v.  Draper,  14  Ind.  296.    An 

N.  W.  981.  act  to  consolidate  the  acts  as  to  a  city 

^  Supervisors,  &c.  v.  People,  26  HI.  and  to  define  the  duty  of  the  mayor  will 

181 ;  Mahomet  v.  Quackenbush,  117  U.  S.  not  allow  conferring  judicial  power  on 

608,  6  Sup.  Ct.  Rep.  868 ;  Hope  v.  Mayor,  him.    Brown  v.  State,  79  Ga.  824,  4  S.  E. 

&c.,  72  Ga.  246 ;  Connor  v.  Green  Pond,  861. 

&c   R.  R.  Co.,  23  S.  C.  427.    So  a  pro-         7  Haggard  v.  Hawkins,  14  Ind.  299. 

vision  for  the  costs  on  appeal  from  a  And  see  Duncombe  r.  Prindle,  12  Iowa, 

justice  is  properly  connected  with  the  1 ;  State  v.  Hoagland,  61  N.  J.  L.  62, 16 

subject  of  an  act  entitled  "  of  the  eleo-  Atl.  166. 


CH.  VI.]                          OF  THE   ENACTMENT   OF  LAWS.  200 

and  to  change  county  boundaries."^  Many  other  cases  are 
referred  to  in  the  note,  which  will  further  illustrate  the  views 

of  the  courts  upon  this  subject  There  has  been  a  general  dis- 
position to  construe  the  constitutional  provision  liberally,  rather 
than  to  embarrass  legislation  by  a  construction  whose  strictness 
is  unnecessary  to  the  accomplishment  of  the  beneficial  purposes 
for  which  it  has  been  adopted.^ 

1  Brandon  v.  Stote,  16  Ind.  197.    In  Brislin,  80  111.  428 ;  McAunich  v,  Missis- 

thifl  case,  and  also  in  State  v.  Bowers,  14  sippi,  &c.  R.  R.  Co.,  20  Iowa.  338 ;  Sute 

Ind  195,  it  was  held  that  if  the  title  to  v.  Squires,  26  Iowa,  340;  Ciiiles  v.  Drake, 

an  original  act  is  sufficient  to  embrace  2  Met.  (Ky.)  146;  Phillips  v.  Bridge  Co., 

the  matters  covered  by  the  provisions  of  2  Met  (Ky.)  219;  Louisville,  &c.  Co.  v. 

iin  act  amendatory  thereof,  it  is  unneces-  Ballard,  2  Met.  (Ky.)  177;   Phillips  v. 

sary  tn  inquire  whether  the  title  of  an  Covington,  &c.  Co^  2  Met.  (Ky.)  219; 

amendatory  act  would,  of  itself,  be  suffl-  Chiles  v.  Monroe,  4  Met  (Ky.)  72 ;  Hind 

cient    And  see  Morf ord  0.  Unger,8Iowa,  v.  Rice,  10  Bush,  628;  Cannon  v.  Hemp- 

82.  hill,  7  Tex.   184 ;  Battle  v.  Howard,  13 

*  Green  r.  Mayor,  &c.,  R.  M.  Charlt.  Tex.  346 ;  Robinson  v.  State,   15  Tex. 

868;  Martin  v.  Broach,  6  Ga.  21 ;  Protho  311;  Antonio  v.  Gould,  84  Tex.  49;  Ex 

V.  Orr,  12  Ga.  36;  Wheeler  v.  State,  28  parte  Hogg,  86  Tex.  14;  State  r.  Shadle, 

Ga.  9;  Hill  r.  Commissioners,  22  Ga.  203;  41  Tex.  404;   State  v.  McCracken,  42 

Jones  V.  Columbus,  25  Ga.  610;  Denham  Tex.  388;  Laefon  v.  Dufoe,  9  La.  Ann. 

p.  Holeman,  26  Ga.  182;  Allen  i;.  Tison,  829;  State  v,  Harrison,  11  La.  Ann.  722; 

60  Ga.  374 ;  Ez  parte  Conner,  51  Ga.  671 ;  Bossier  v.  Steele,  13  La.  Ann.  433 ;  Wil- 

Brieswick  v.  Mayor,  &c.  of  Brunswick,  51  liams  v.  Payson,  14  La.  Ann.  7 ;  Wisners 

Ga.  63^ ;  Howell  v.  State,  71   Ga.  224 ;  v.  Monroe,  26  La.  Ann.  598 ;  Whited  v. 

People  r.  McCann,  16  N.  Y.  58 ;  Williams  Lewis,  26  La.  Ann.  668 ;  State  v.  Lafayette 

p.  People,  2i  N.  T.  406 ;  People  v.  Allen,  County  Court,  41  Mo.  221 ;  State  v.  Mil- 

42  N.  Y.  404;  Huber  v.  People,  49  N.  Y.  ler,  45  Mo.  496;  State  v.  Gut,  18  Minn. 

132 ;  People  v.  Rochester,  60  N.  Y.  625 ;  841 ;   Stuart  v.  Kinsella,  14  Minn.  524 ; 

Wenzler  v.  People,  58  N.  Y.  516 ;  People  Mills  v.  Charleton,  29  Wis.  400 ;  Evans  v. 

r.  Dudley,  68  N.  Y.  328 ;  People  v.  Quigg,  Sharpe,  29  Wis.  664 ;   Single  t7.  Super- 

69  N.  Y.  83 ;  Harris  v.  People,  69  N.  Y.  visors  of  Marathon,  38  Wis.  368 ;  Harri- 

599 ;  /»  re  Flatbush,  60  N.  Y.  398 ;  People  son  v.  Supervisors,  61  Wis.  645,  8  N.  W. 

V.  Wilisea.  60  N.  Y.  507 ;  Matter  of  Met.  781 ;  People  v.  McCallnm.  1  Neb.  182 ; 

Gas  Light  Co.,  85  N.  Y.  526;  People  v.  Smails  v.  White,  4  Neb.  868;  Cutlip  v, 

Whitlock,  92  N.  Y.  191 ;  Ensign  v.  Barse,  The  Sheriff,  3  W.  Va.  688 ;  Shields  v. 

107  N.  Y.  329,  14  N.  £.  400,  16  N.  E.  Bennett,  8  W.  Va.  74 ;  Tuscaloosa  Bridge 

401;  Railroad  Co.  v.  Whiteneck,  8  Ind.  Co.  r.  Olmstead,  41  Ala.  9;   Weaver  v, 

217;  Wilkins  v.  Miller,  9  Ind.  100;  Foley  Lapsely,  48  Ala.  224;  Ex  parte  Upshaw, 

r.  State,  9  Ind.  363;  Gillespie  v.  State,  45  Ala.  284;  Lockhart  v.  Troy,  48  Ala. 

9  Ind.  880;  Mewherter  v.  Price,  11  Ind.  679;    Walker    v.    State,   49   Ala.    329; 

199;  Reed  v.  State,  12  Ind.  641;  Henry  Simpson  v.  Bailey,  3  Greg.  515;  Pope  v. 

P.  Henry,  18  Ind.  260;  Igoe  v.  State,  14  Phifer,  8  Heisk.  682;  Cannon  u,  Mathes, 

Ind.  289;  Sturgeon  r.  Hitchens,  22  Ind.  8  Heisk.  504;  State  v,  Newark,  34  N.  J. 

107;  Lauer  r.  Sute,  22  Ind.  461 :  Central  264;  Gifford  v.  R.  R.  Co.,  10  N.  J.  Eq. 

Plank  Road  Co.  v.   Hannaman,  22  Ind.  171 ;  Keller  r.  State,  11  Md.  525;  Park- 

484;  Garrigus  v.  Board  of  Commission-  inson  v.  State,  14  Md.  184;   Ryerson  t;. 

ers,  3P  Ind.  66;  McCasiin  v.  State,  44  Utley,  16  Mich.  269;  People  v.  Denahy, 

Ind.  151;  WUliams  v.  State,  48  Ind.  306 ;  20    Mich.  819;    People  v.  Hurlbut,  24 

Jackson  r.  Reeves,  53  Ind.  281 ;  Railroad  Mich.  44  ;    Kurtz  u.   People,  88    Mich. 

Co.  V.  Gregory,   16  111.  20;    Firemen's  279;    Hathaway   r.   New    Baltimore,  '.d 

Association  v.  Lounsbury,  21   111.  511 ;  Mich.  251,  12  N.  W.  186 ;  Attorney-Gf n- 

Ottawa  V.  People,  48  III.  233 ;  Prescott  eral  i;.  Joy,  65  Mich.  94,  20  N.  W.  SOB ; 

V.  City  of  Chicago,  60  111.  121 ;  People  v,  Dorsey^s  Appeal,  72  Pa.  St.  192 ;  AUe- 

14 
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4.    The  effect  if  the  title  embrace  more  than  one  object.     Perhaps 
in  those  States  where  this  constitutional  provision  is  limited  in 

glienj  Coanty  Home's  Case,  77  Pa.  St.  eluding  the  franchise  of  the  company,  at 

77  ;    Morton    v.    Comptroller-General,  4  public  auction,  to  the  highest  bidder.    It 

S.  C.  430;  State  v.  Gurney,  4  S.  C.  520;  was  then  declared  that  the  sale  should  be 

Norman  v.  Curry,  27  Ark.  440 ;  Division  absolute,  and  that  it  should  vest  in  the 

of  Howard  C'ounty,  15  Kan.  194;  Simp-  purchaser  or  purchasers  of  the  property, 

son  V.   Bailey,   8  Oreg.   515 ;   Ex  pai-te  real  or  personal,  of  the  company,  all  the 

Wells,  21  Fla.  280 ;  Read  v.  Plattsmouth,  franchise,  rights,  and  privileges  of  the 

107  U.  S.  568,  2  Sup.  Ct.  Rep.  208 ;  Otoe  corporation,  as  fully  and  as  absolutely  as 

Co.  V.  Baldwin,  111  U.  S.  1,  4  Sup.  Ct.  the  same   were  then   possessed  by  the 

Rep.  265.  company.    The  money  arising  from  the 

In  Davis  v.  Woolnough,  9  Iowa,  104,  sale,  after  paying  costs,  was  to  be  applied, 

an  act  entitled  "  An  act  for  revising  and  first,  to  the  payment  of  a  certain  judg- 

consulidating  the  laws  incorporating  the  ment,  and  then  to  other  liens  according  to 

city  of  Dubuque,  and  to  establish  a  city  priority;  and  the  surplus,  if  any,  was  to 

court  therein,"  was  held  to  express  by  its  be  divided  ratably  among  the  other  cred- 

tiile  but  one  object,  which  was,  the  revis-  iters,  and  then,  if  there  should  be  an  over- 

ing  and  consolidating  the  laws  incorpo-  plus,  it  was  to  be  divided  ratably  among 

rating  the  city ;  and  the  city  court,  not  the  then  stockholders.    By  the  second 

being  an  unusual  tribunal  in  such  a  mu-  section  of  the  act,  it  was  declared  that 

nicipality,  might  be  provided  for  by  the  the  purchaser  or  purchasers  should  have 

act,  whether  mentioned  in  the  title  or  not.  the  right  to  sell  and  distribute  stock  to  the 

"  An  act  to  enable  the  supervisors  of  the  full  amount  which  was  authorized  by  the 

city  and  county  of  New  York  to  raise  act    of    incorporation,  and    the   several 

money  by   tax,"  provided    for    raising  amendments  thereto;  and  to  appoint  an 

money  to  pay  judgments  then  existing,  election,  choose  directors,  and  organize  a 

and  also  any  thereafter  to  be  recovered  ;  corporation  anew,  with  the  same  powers 

and  it  also  contained  the  further  provi-  as  the  existing  company.     There  was 

sion,  that  whenever  the  comptroller  of  the  then  a  proviso,  that  nothing  in  the  act 

city  should  have  reason  to  believe  that  should  impair  or  affect  the  subscriptions 

any  judgment  then  of  record  or  there-  for  new  stock,  or  the  obligations  or  liabil- 

after  obtained  had  been  obtained  by  col-  ities  of  the  company,  which  had  been 

lusion,  or  was  founded  in  fraud,  he  should  made  or  incurred  in  the  extension  of  the 

take  the  proper  and  necessary  means  to  road  from  Lockport  to   Rochester.  &c. 

open  and  reverse  the  same,  &c.    This  The  whole  act  was  held  to  be  constitu- 

provision  was  held  constitutional,  as  prop-  tional.     Mosier  v.  Hilton,  15  Barb.  657. 

erly  connected  with  the  subject  indicated  An  act  for  the  relief  of  the  village  of 

by  the  title,  and  necessary  to  confine  the  Clinton  covers  curative  provisions  rel- 

payments  of  the  tax  to  the  objects  for  ative  to    the    action    of    commissioners 

which  the  moneys  were  intended  to  be  for  village  water-supply.     Board  Water 

raised.    Sharp  t;.  Mayor,  &c.  of  New  York,  Commissioners  v.  Dwight,  101  N.  Y.  9. 

81  Barb.  572.    In  O'Leary  v.  Cook  Co.,  An  act  to  regulate  foreclosure  of  real 

28  111.  5:34,  it  was  held  that  a  clause  in  an  estate   covers   provisions  for    sales    on 

act  incorporating  a  college,  prohibiting  execution  as  well  as  mortgage.     Gillitt 

the  sale  of  ardent  spirits  within  a  dis-  v,  McCarthy,  84  Minn.  318, 25  N.  W.  687. 

tance  of  four  miles,  was  so  germaine  to  One  to  prohibit  sale  of  liquor  covers  civil 

the    primary  object    of  the  charter  as  damage  provisions.    Durein  v.  Pontious, 

to  be  properly  included  within  it.     By  34  Ran.  858,  8  Pac.  428.    And  see  Mills 

the  first  section  of  *' an  act  for  the  relief  v.  Charleton,  29  Wis.  400,  —  a  very  lib- 

of  the  creditors    of   the  Lockport  and  eral  case ;  Erlinger  v.  Boiieau,  51  111.  94 ; 

Niagara  FhUs  Railroad  Company,"  it  was  State  r.  Newark,  84  N.  J.  236;  Smith  v. 

made  the  duty  of  the  president  of  the  Commonwealth,  8  Bush,  108;   State  v. 

coriK)ration,  or  one  of  the  directors  to  be  St.  Louis  Cathedral,  23  La.  Ann.  730; 

appointed  by  the  president,  to  advertise  Simpson  v.  Bailey,  8  Oreg.  515;  Neiflng 

and  sell  the  real  and  personal  estate,  in-  v.  Pontiac,  56  111.  172.    [|A  title, "  An  Act 
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its  operation  to  private  and  local  bills,  it  might  be  held  that  an 
act  was  not  void  for  embracing  two  or  more  objects  which  were 
indicated  by  its  title,  provided  one  of  them  only  was  of  a  private 
and  local  nature.  It  has  been  held  in  New  York  that  a  local 
bill  was  not  void  because  embracing  general  provisions  also;^ 
and  if  they  may  constitutionally  be  embraced  in  the  act,  it  is 
presumed  they  may  alsa  be  constitutionally  embraced  in  the 
title.  But  if  the  title  to  the  act  actually  indicates,  and  the  act 
itself  actually  embraces,  two  distinct  objects,  when  the  constitu- 
tion says  it  shall  embrace  but  one,  the  whole  act  must  be  treated 
as  void,  from  the  manifest  impossibility  in  the  court  choosing 
between  the  two,  and  holding  the  act  valid  as  to  the  one  and  void 
as  to  the  other. ^ 

5.  The  effect  where  the  act  is  broader  than  the  title.  But  if  the 
act  is  broader  than  the  title,  it  may  happen  that  one  part  of  it 
can  stand  because  indicated  by  the  title,  while  as  to  the  object 
not  indicated  by  the  title  it  must  fail.  Some  of  the  State  con- 
stitutions, it  will  be  perceived,  have  declared  that  this  shall  be 
the  rule;  but  the  declaration  was  unnecessary;  as  the  general 
rule,  that  so  much  of  the  act  as  is  not  in  conflict  with  the  con- 
stitution must  be  sustained,  would  have  required  the  same 
declaration  from  the  courts.  If,  by  striking  from  the  act  all 
that  relates  to  the  object  not  indicated  by  the  title,  that  which 
is  left  is  complete  in  itself,  sensible,  capable  of  being  executed, 
and  wholly  independent  of  that  which  is  rejected,  it  must  be 
sustained  as  constitutional.  The  principal  questions  in  each 
case  will  therefore  be,  whether  the  act  is  in  truth  broader  than 

to  Facilitate  the  Carriage  of  Passengers  shall  be  expressed  in  the  title/'  where 

and  Property  by  Railroad  Companies  "  is  the  act  deals  with  a  vast  variety  of  sub- 

insufficient  to  cover  a  restriction  upon  jects,  many  of  wliich  are  totally  distinct 

the  powers  of  eminent  domain  possessed  from  each  other,  nnd  some  of  which  have 

by  certain  railroad  companies.    Thomas  no  relation  to  civil  procedure.     Lewis 

p.  Wabash,  St.  L.  &  P.  R.  Co.,  40  Fed.  Adm'x  of  Lewis  v.  Dunne,  184  Cal.  201, 

Rep.   126»  7    L.   R.   A.   145.      And   an  66  Pac.  478,  55  L.  R.  A.  838,  86  Am.  St. 

amendment  to  "An  Act  for  the  Incor-  257 .^ 

poration  of  Manufacturing  Companies,''  i  People  v.  McCann,  16  N.  Y.  68.  An 
which  makes  it  include  mercantile  com-  act  as  to  paving  Eiglith  Avenue  cannot 
panics  without  changing  the  title,  is  provide  for  changing  the  grade  of  inter- 
void.  Eaton  u.  Walker,  76  Mich.  579,  secting  streets.  In  re  Blodgett,  89  N.  Y. 
43  N.  W.  638,  6  L.  R.  A.  102.    Word  392. 

••  purchase  "  does  not  include  expropria-         «  Antonio  v.  Gould,  84  Tex.  49 ;  State 

tion  by  eminent  domain.    Enterprise  r.  v.  McCracken,  42  Tex.  388.    All  the  cases 

Smith,  62  Kan.  815,  62  Pac.  824.;]  recognize  this  doctrine.     [State  v.  Fergu- 

CA  title,  "An  Act  to  Revise  the  Code  son,  104  La.  249,  28  So.  917,  81  Am.  St. 

of  Civil  Procedure  of  the  State  of  Cali-  128,  furnishes  a  recent  instance.    For  a 

fomia  "  does  not  comply  with  the  consti-  valuable  discussion  and  collection  of  cases 

tutional  provision  that "  every  act  shall  upon  questions  growing  out  of  titles  to 

embrace  but  one  subject,  which  subject  enactments,  see  79  Am.  St.  456-486*3 
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the  title;  and  if  so,  then  whether  the  other  ohjects  in  the  act 
are  so  intimately  connected  with  the  one  indicated  by  the  title 
that  the  portion  of  the  act  relating  to  them  cannot  be  rejected, 
and  leave  a  complete  and  sensible  enactment  which  is  capable 
of  being  executed.^ 

As  the  legislature  may  make  the  title  to  an  act  as  restrictive 
as  they  please,  it  is  obvious  that  they  may  sometimes  so  frame 
it  as  to  precludo  many  matters  being  included  in  the  act  which 
might  with  entire  propriety  have  been  embraced  in  one  enact- 
ment with  the  matters  indicated  by  the  title,  but  which  must 
now  be  excluded  because  the  title  has  been  made  unnecessarily 
restrictive.  The  courts  cannot  enlarge  the  scope  of  the  title; 
they  are  vested  with  no  dispensing  power;  the  constitution  has 
made  the  title  the  conclusive  index  to  the  legislative  intent  as 
to  what  shall  have  operation;  it  is  no  answer  to  say  that  the 
title  might  have  been  made  more  comprehensive,  if  in  fact  the 
legislature  have  not  seen  fit  to  make  it  so.  Thus,  '^an  act 
concerning  promissory  notes  and  bills  of  exchange''  provided 
that  all  promissory  notes,  bills  of  exchange,  or  other  instruments 
in  writing^  for  the  payment  of  money,  or  for  the  delivery  of 
specific  articles,  or  to  convey  property,  or  to  perform  any  other 

^  People  V.  Briggs,  60  N.  T.  668.    See  N.  W.  844;  State  v.  Palmes,  28  Fla.  620» 

Van  Riper  v.  North  Plainfleld,  48  N.  J.  8  So.  171;  Jones  r.  Thompson,  12  Busli, 

849 ;  Central,  &c.  R.  R.  Co.  n.  People,  6  894 ;  ^Equit.  G.  Trust  Co.  v.  Donahoe,  — 

Col  89 ;  Foley  v.  State,  9  Ind.  868 ;  Kuhns  Del.  — ,  49  All.  872  (May  16, 1901) ;  Har- 

r.  Kramts,  20  Ind.  490?  Grubbs  v.  SUte,  ris  t>.  State,  110  Ga.  887,  86  S.  E.  282; 

24  Ind.  295 ;  State  v.  Young,  47  Ind.  160;  State  r.  McDonald,  26  Wash.  122, 64  Pac 

Robinson  v.  Bank  of  Darien,  18  Ga.  65 ;  912 ;  Re  Werner,  129  Cal.  667, 62  Pac.  97 ; 

Williams  v.  Pay  son,  14  La.  Ann.  7 ;  Wea-  Howard  v,  Schneider,  10  Kan.  App.  187, 

ver  V.  Lapsley,  48  Ala.  224 ;  Walker  v,  62  Pac.  486;  People  v,  Curry,  ISO  Cal.  82, 

State,  49  Ala.  829 ;  Boyd  v.  State,  68  Ala.  62  Pac.  616 ;  State  v.  Cornell,  60  Neb.  276, 

601 ;  Ex  parte  Moore,  62  Ala.  471 ;  State  694,  88  N.  W.  72.^    In  Tennessee  it  it 

r.  Miller,  46  Mo.  496;  Wisners  v.  Monroe,  held  that  if  an  act  contains  more  than 

26  La.  Ann.  698 ;  Dorsey's  Appeal,  72  Pa.  one  subject,  it  is  Toid.    State  v.  McCann, 

St.  192 ;  Allegheny  County  Home's  Case,  4  Lea,  1.    "  None  of  the  provisions  of  a 

77  Pa.  St.  77 ;  Tecumseh  v,  Phillips,  6  statute  should  be  regarded  as  unconstitu- 

Neb.  805;  State  r.  Lancaster  Co.,  17  Neb.  tional  irhere  they  all  relate,  directly  or 

85,  22  N.  W.  228;  Matter  of  Van  Ant-  indirectly,  to  the  same  subject,  have  a 

werp,  66  N.  Y.  261 ;  People  v.  0*Brien,  natural  connection,  and  are  not  foreign 

38  N.  Y.  198;   Matter  of  Metropolitan  to  the  subject  expressed   in  the   title." 

Gas.  Co.,  86  N.  Y.  626;  T^ockport  v.  Gay-  Phillips  p.  Bridge  Co.,  2  Met.  (Ky.)  219, 

lord,  61  III.  276 ;  Middleport  V.  Insurance  approved.    Smith    v.   Commonwealth,  8 

Co.,  82  III.  662;  Welch  v.   Post,  99    lU.  Bush,   112.     See  Ex  parte  Upshaw,  45 

471;  Donnersberger  v.  Prendergast,  128  Ala.  284;    Stewart  r.  Father  Matthew 

III.  229,  21  N.  E.  1 ;  Davis  r.  State,  7  Md.  Society,  41  Mich.  67, 1  N.  W.  981.    QThat 

161 ;  Stiefel  v.  Maryland  Inst.,  61  Md.  title  is  broader  than  the  act  is  no  objuo 

144;   Slate  v.    Banker's,  &c.  Assn.,  28  tion.    State  v.  Burgdoerfer.  107  Mo.  1,  H 

Kan.  499  ;  Rader  ».  Union,  89  N.  J.  609;  S.  W.  646,  14  L.  R.  A.  846;   Boyer  r. 

Kveriilmni  v,  Hulit,  46  N.  J.  L.  68;  Miss.,  Grand  Rapids  Fire  Ins.  Co.,  124  Midi. 

&c.  Boom  Co.  V,  Prince,  84  Minn.  79,  24  466,  83  N.  W.  124,  83  Am.  St.  838.:] 
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Btipulation  therein  mentioned,  .should  be  negotiable,  and  as- 
signees of  the  same  might  sue  thereon  in  their  own  names.  It 
was  held  that  this  act  was  void,  as  to  all  the  instruments  men- 
tioned therein  except  promissory  notes  and  bills  of  exchange;^ 
though  it  is  obvious  that  it  would  have  been  easy  to  frame  a  title 
to  the  act  which  would  have  embraced  them  all,  and  which  would 
have  been  unobjectionable.  It  has  also  been  held  that  an  act 
for  the  preservation  cf  the  Muskegon  River  Improvement  could 
not  lawfully  provide  for  the  levy  and  collection  of  tolls  for  the 
payment  of  the  expense  of  constructing  the  improvement,  as 
the  operation  of  the  act  was  carefully  limited  by  its  title  to 
the  future.^  So  also  it  has  been  held  that  ^'an  act  to  limit  the 
numbers  of  grand  jurors,  and  to  point  out  the  mode  of  their 
selection,  defining  their  jurisdiction,  and  repealing  all  laws 
inconsistent  therewith,"  could  not  constitutionally  contain  pro- 
visions which  should  authorize  a  defendant  in  a  criminal  case, 
on  a  trial  for  any  offence,  to  be  found  guilty  of  any  lesser  offence 
necessarily  included  therein.'  These  cases  must  suffice  upon 
this  point;  though  the  cases  before  referred  to  will  furnish  many 
similar  illustrations. 

In  all  we  have  said  upon  this  subject  we  have  assumed  the 
constitutional  provision  to  be  mandatory.  Such  has  been  the 
view  of  the  courts  almost  without  exception.  In  California, 
however,  a  different  view  has  been  taken,  the  court  saying: 
*^  We  regard  this  section  of  the  constitution  as  merely  directory ; 


1  Mewherter  v  Price,  11  Ind.  199.  See 
also  State  p.  Youni;,  47  Iiid.  150 ;  Jones 
r.  ThomptODy  12  Busli,  394 ;  Rushing  r. 
Sebree.  12  Bush,  108;  State  p.  Kinsella, 
14  Minn.  624;  Groyer  v.  Trustees  Ocenn 
Grove,  46  N.  J.  L.  800. 

3  Ryerson  v.  Utley,  16  Mich.  269.  See 
further  Weaver  v.  Lapslej,  48  Ala.  224 ; 
Tuscaloosa  Bridge  Co.  v.  Olnistead,  41  Ala. 
9;  Stuart  v.  Kinsella,  14  Minn.  524; 
Rogers  r.  Manuf.  Imp.  Co.,  109  Pa.  St.  109. 
In  Ciitlip  V.  Sheriff,  8  W.  Va.  688,  it  was 
held  that  if  an  act  embraces  two  objects, 
only  oi  e  of  which  is  specified  in  t\\v  title, 
the  whole  is  void;  but  this  is  opposed  to 
the  authorities  generally. 

*  Foley  V.  State,  9  Ind.  363;  Gillespie 
r.  State,  9  Ind.  880.  See  also  Indiana 
Cent.  Railroad  Cp.  r.  Potts,  7  Ind.  681 ; 
State  r.  Squires,  26  Iowa,  840;  State  v. 
I^fayet'e  Co.  Court,  41  Mo.  39;  People 
V.  Denahy,  20  Mich.  349. 

Prohibitory  enactments  are  not  covered 
by  a  title  to  "  regulate  '*  liquor  selling. 


Miller  v.  Jones,  80  Ala.  80;  People  v, 
Gadway,  61  Mich.  286,  28  N.  W.  101 ; 
People  t^.  Hauck,  70  Mich.  396,  88  N.  W. 
269 ;  Cantril  v.  Sainer,  50  Iowa,  26,  12 
N.  W.  753.  See  State  v.  Circuit  Court,  50 
N.  J.  L.  585,  15  Atl.  272. 

For  further  illustration  of  provisions 
held  bad  because  not  within  the  title,  see 
Ragio  V,  Stote,  86  Tenn.  272, 6  S.  W.  401 ; 
In  re  Paul,  04  N.  Y.  497,  20  N.  W.  549 ; 
Anderson  r.  Hill,  54  Mich.  477;  North- 
western Mfg.  Co.  r.  Wayne  Cir.  Judge, 
c8  Mich.  881,  25  N.  W.  371 ;  Sewlcklpy 
t?.  Sholes,  118  Pa.  St.  166,  12  Atl.  302; 
Jersey  City  v.  Elmendorf,  47  N.  J.  L. 
283 ;  Savannah,  F.  &  W.  Ry.  Co.  v.  Geigcr, 
22  Fla.  660.  [; Addition  of  words  *'  and  so 
forth  **  to  title  is  worthless.  Ex  parfe 
Lacy,  98  Va.  159, 24  S.  E.  930,  31  L.  R.  A. 
822.  Provision  for  building  a  court  house 
cannot  be  included  in  "an  act  to  incor- 
porate the  town  of  Luveme."  Thompson 
r.  Luveme,  128  Ala.  507,  29  So.  826.] 
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and,  if  we  were  inclined  to  a  different  opinion,  would  be  careful 
how  we  lent  ourselves  to  a  construction  which  must  in  effect 
obliterate  almost  every  law  from  the  statute-book,  unhinge  the 
business  and  destroy  the  labor  of  the  last  three  years.  The  first 
legislature  that  met  under  the  constitution  seems  to  have  con- 
sidered this  section  as  directory ;  and  almost  every  act  of  that 
and  the  subsequent  sessions  would  be  obnoxious  to  this  objec- 
tion. The  contemporaneous  exposition  of  the  first  legislature, 
adopted  or  acquiesced  in  by  every  subsequent  legislature,  and 
tacitly  assented  to  by  the  courts,  taken  in  connection  with  the 
fact  that  rights  have  grown  up  under  it,  so  that  it  has  become  a 
rule  of  property,  must  govern  our  decision."*  Similar  views 
have  also  been  expressed  in  the  State  of  Ohio.'  These  cases, 
and  especially  what  is  said  by  the  California  court,  bring 
forcibly  before  our  minds  a  fact,  which  cannot  be  kept  out  of 
view  in  considering  this  subject,  and  which  has  a  very  important 
bearing  upon  the  precise  point  which  these  decisions  cover. 
The  fact  is  this:  that  whatever  constitutional  provision  can  be 
looked  upon  as  directory  merely  is  very  likely  to  be  treated  by 
the  legislature  as  if  it  was  devoid  even  of  moral  obligation,  and 
to  be  therefore  habitually  disregarded.  To  say  that  a  provision 
is  directory,  seems,  with  many  persons,  to  be  equivalent  to  say- 
ing that  it  is  not  law  at  all.  That  this  ought  not  to  be  so  must 
be  conceded;  that  it  is  so  we  have  abundant  reason  and  good 
authority  for  saying.  If  therefore,  a  constitutional  provision 
is  to  be  enforced  at  all,  it  must  be  treated  as  mandatorv.  And 
if  the  legislature  habitually  disregard  it,  it  seems  to  us  that 
there  is  all  the  more  urgent  necessity  that  the  courts  should 
enforce  it.  And  it  also  seems  to  us  that  there  are  few  evils 
which  can  be  inflicted  by  a  strict  adherence  to  the  law,  so  great 
as  that  which  is  done  by  the  habitual  disregard,  by  any  depart- 
ment of  the  government,  of  a  plain  requirement  of  that  instru- 
ment from  which  it  derives  its  authority,  and  which  ought, 
therefore,  to  be  scrupulously  observed  and  obeyed.  Upon  this 
subject  we  need  only  refer  here  to  what  we  have  said  concerning 
it  in  another  place.® 

Amendatory  Statutes. 

It  has  also  been  deemed  important,  in  some  of  the  States,  to 
provide  by  their  constitutions,  that  "no  act  shall  ever  be  revised 

1  Washington  v.  Pnge,  4  Cal.  388.   See  v.  Nicholson,  6  Ohio  St.  177 ;  State  v. 

Pierpont  V.  Crouch,  10  CaL  315;  Matter  Covington,  29  Ohio  St.  102. 

of  Boston  Mining,  &c.  Co.,  61  Cal.  624;  »  AnU,^,  105 c«  seq.  See  State  p.Tuflj, 

Weill  V.  Kenfleld,  54  Cal.  HI.  19  Ney.  891. 

s  Miller  v.  State,  8  Ohio  St.  475 ;  Pirn 
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or  amended  by  mere  reference  to  its  title ;  but  the  act  revised  or 
section  amended  shall  be  set  forth  and  published  at  full  length."  ^ 
Upon  this  provision  an  important  query  arises.  Does  it  mean 
that  the  act  or  section  revised  or  amended  shall  be  set  forth  and 
published  at  full  length  as  it  stood  before,  or  does  it  mean  only 
that  it  shall  be  set  forth  and  published  at  full  length  as  amended 
or  revised?  Upon  this  question  perhaps  a  consideration  of  the 
purpose  of  the  provision  may  throve  some  light.  '^  The  mischief 
designed  to  be  remedied  was  the  enactment  of  amendatory 
statutes  in  terms  so  blind  that  legislators  themselves  were 
sometimes  deceived  in  regard  to  their  effects,  and  the  public, 
from  the  di£5culty  in  making  the  necessary  examination  and 
comparison,  failed  to  become  apprised  of  the  changes  made  in 
the  laws.  An  amendatory  act  which  purported  only  to  insert 
certain  words,  or  to  substitute  one  phrase  for  another  in  an  act 
or  section  which  was  only  referred  to,  but  not  published,  was 
well  calculated  to  mislead  the  careless  as  to  its  effect,  and  was, 
perhaps,  sometimes  drawn  in  that  form  for  the  express  purpose. 

^  This  it  the  provision  as  it  is  found  in  cedure  established  by  other  acts.  Camp> 
the  Constitutions  of  Indiana,  Nevada,Ore-  bell  v.  Board,  &c.,  47  N.  J.  L.  347  ;  De 
gon,  Texas,  and  Virginia.  In  Kansas,  Camp  v.  Hibemia  R.  R.  Co.,  id.  43.  But 
New  Jersey,  Ohio,  Michigan,  Louisiana,  the  act  must  be  complete  in  all  essentials. 
Wisconsin,  [|Utah,3  Missouri,  and  Mary-  Christie  v,  Bayonne,  48  N.  J.  L.  407, 5  Atl. 
land  there  are  provisions  of  similar  im-  806;  Donohugh  v.  Roberts,  15  PliilH.  144. 
port.  In  Tennessee  the  provision  is:  In  Texas  it  appears  to  be  held  that  the 
**  All  acts  which  revire,  repeal,  or  amend  legislature  may  repeal  a  definite  portion 
former  laws,  shall  recite,  in  their  caption  of  a  section  without  the  re-enactment  of 
or  otherwise,  the  title  or  substance  of  the  section  with  such  portion  omitted, 
the  law  repealed,  revived,  or  amended."  Chambers  v.  State,  26  Tex.  307.  But 
Art.  1.  §  17.  See  State  v.  Gaines,  1  Lea,  quare  of  this.  Any  portion  of  a  section 
734 ;  McGhee  r.  State,  2  I>ea,  622.  The  amended  which  is  not  contained  in  the 
provision  in  Nebraska  (Const,  of  1876)  is  amendatory  section  as  set  forth  and  pub- 
peculiar.  "  No  law  shall  be  amended  lished  is  repealed.  State  v.  Ingersoll,  17 
unless  the  new  act  contains  the  section  Wis.  031.  [But  where  the  provisions  of 
or  sections  so  amended,  and  the  section  an  act  applying  to  a  certain  city  are 
or  sections  so  amended  shall  be  repealed."  made  to  apply  to  another,  this  is  not  an 
Art  3,  §  11.  Under  a  like  provision  that  amendment  of  the  original  act.  PhoBnix 
any  section  amended  is  thereby  repealed.  Fire  Assurance  Co.  r.  Montgomery  Fire 
it  is  held  in  Alabama  that  an  amend-  Dept.,  117  Ala.  631,  23  So.  843,  42  L.  R. 
ment  to  an  amended  statute  is  valid.  A.  468.^  Further  on  this  subject  tee 
State  V.  Warford,  84  Ala.  16,  8  So.  911.  Blakemore  ».  Dolan,  60  Ind.  194 ;  People 
So  where  the  amendment  impliedly  re-  v.  Wright,  70111.  388;  Jones  v.  Davis,  6 
pealed  the  original  act,  an  amendment  to  Neb.  88 ;  Sovereign  v.  State,  7  Neb.  409 ; 
the  amended  act  was  held  valid,  as  the  Gordon  v.  People,  44  Mich.  486,  7  N.  W. 
mistake  in  referring  to  a  repealed  stat-  69;  State  ».  Gerger,  66  Mo.  806;  Van 
ute  should  not  defeat  the  intention  of  Riper  v.  Parsons,  40  N.  J.  12^^,  29  Am. 
the  legislature.  Com.  r.  Kenneson,  143  Rep.  210;  Fleishnerv.  Chadwick,  5  Oreg. 
Mass.  418, 9  N.  E.  761.  Under  provisions  162;  State  v.  Cain,  8  W.  Va.  720 ;  State 
forbidding  enactments  by  reference  a  law  v.  Henderson,  82  I^.  Ann.  779 ;  Colwell 
complete  in  itself  may  provide  for  carry-  v.  Chamberlin,  43  N.  J.  387  ;  fState  v. 
ing  out  its  purposes  by  reference  to  pro-  Beddo,  22  Utah,  482,  68  Pac.  96.^ 
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Endless  confusion  was  thus  introduced  into  the  law,  and  the 
constitution  wisely  prohibited  such  legislation."^  If  this  is  a 
correct  view  of  the  purpose  of  the  provision,  it  does  not  seem  to 
be  at  all  important  to  its  accomplishment  that  the  old  law 
should  be  republished,  if  the  law  as  amended  is  given  in  full, 
with  such  reference  to  the  old  law  as  will  show  for  what  the 
new  law  is  substituted.  Nevertheless,  it  has  been  decided  in 
Louisiana  that  the  constitution  requires  the  old  law  to  be  set 
forth  and  published;^  and  the  courts  of  Indiana,  assuming  the 
provision  in  their  own  constitution  to  be  taken  from  that  of 
Louisiana  after  the  decisions  referred  to  had  been  made,  at  one 
time  adopted  and  followed  them  as  precedents.^  It  is  believed, 
however,  that  the  general  understanding  of  the  provision  in 
question  is  different,  and  that  it  is  fully  complied  with  in  letter 
and  spirit,  if  the  act  or  section  revised  or  amended  is  set  forth 
and  published  as  revised  or  amended,  and  that  anything  more 
only  tends  to  render  the  statute  unnecessarily  cumbrous.*  It 
should  be  observed  that  statutes  which  amend  others  by  impli- 
cation are  not  within  this  provision;  and  it  is  not  essential  that 
they  even  refer  to  the  acts  or  sections  which  by  implication  they 
amend. ^  But  repeals  by  implication  are  not  favored;  and  the 
repugnancy  between  two  statutes  should  be  very  clear  to  warrant 
a  court  in  holding  that  the  later  in  time  repeals  the  other,  when 


1  People  V.  Mabaney,  18  Mich.  407. 
8ee  Mok  v.  Detroit,  &c.  Association,  30 
Midi.  511;  Biisli  r.  Indianapolis,  120  Ind. 
470,  22  N.  E.  422. 

2  Walker  u.  Caldwell,  4  La.  Ann.  297 ; 
Heirs  of  Duverge  v,  Salter,  5  La.  Ann. 
94.  Contra,  Shields  v.  Bennett,  8  W.  Va. 
74. 

B  Langdon  v.  Applegate,  5  Ind.  827; 
Rogers  r.  State,  6  Ind.  81.  These  cases 
were  orerruled  in  Greencastle,  &c.  Co.  v. 
State,  28  Ind.  882. 

*  See  Tuscaloosa  Bridge  Co.  v.  01m- 
stead,  41  Ala.  9 ;  People  v.  Pritchard,  21 
Mich.  236;  People  o.  McCallum,  1  Neb. 
182;  State  v.  Draper,  47  Mo.  29;  Boon- 
ville  0.  Trigg,  46  Mo.  288 ;  State  v.  Pow- 
der Mfg.  Co.,  60  N.  J.  L.  76,  U  Atl.  127. 
A  whole  act  need  be  set  out  only  when 
all  its  sections  are  amended.  State  v. 
Tliruston.  92  Mo.  326, 4  S.  W.  930.  Under 
such  a  constitutional  provision  where  a 
statute  simply  repeals  others  it  is  not 
necessary  to  set  them  out.  Falconer  v. 
Robinson,  46  Ala.  840.  Compare  Bird  ?'. 
Wasco  County,  8  Oreg.  282  pn  Lewis, 
Adm'x  of  Lewis,  i;.  Dunne,  134  Cal.  291, 


66  Pac.  478,  66  L.  R.  A.  833,  86  Am.  St. 
267,  an  act  for  the  revision  of  tlie  code 
of  Civil  Procedure  of  the  State  was  held 
unconstitutional  which  did  not  provide 
for  republication  where  the  act  amended 
over  400  sections,  repealed  nearly  100, 
and  added  many  new  ones.  There  is  a 
valuable  note  to  this  case  upon  the  power 
of  the  legislature  to  enact  a  code  or 
compilation  of  laws  or  make  extended 
amendments  to  a  system  of  laws  by  a 
single  statute.    66  L.  R.  A.  833.^] 

^  Spencer  v.  State,  6  Ind.  41;  Bran- 
ham  V,  Lange,  16  Ind.  497;  People  v, 
Mahaney,  13  Mich.  481 ;  Lehman  v,  Mc- 
Bride,  16  Ohio  St.  673;  Shields  v,  Ben- 
nett, 8  W.  Va.  74 ;  Baum  v.  Raphael,  67 
Cal.  361 ,  Home  Ins.  Co.  i'.  Taxing  Dis- 
trict, 4  Lea,  644 ;  Swartwout  v.  Kailroad 
Co.,  24  Mich.  889;  Scales  v.  Slate,  47 
Ark.  476,  1  S.  W.  769;  Denver  Circle  R. 
Co.  i;.  Nestor,  10  Col.  408,  16  Phc.  714; 
State  V,  Cross,  38  Kan.  696,  17  Pac.  190; 
Evernham  i'.  Hulit.  46  N.  J.  L.  63;  Sher- 
idan V.  Salem,  14  Oreg.  328.  12  Pac.  926. 
Compare  State  v.  Wright,  id.  366, 12  Pac. 
70a 
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it  does  not  in  terms  purport  to  do  so.^  This  rule  has  peculiar 
force  in  the  case  of  laws  of  special  and  local  application,  which 
are  never  to  be  deemed  repealed  by  general  legislation  except 
upon  the  most  unequivocal  manifestation  of  intent  to  that  effect.^ 
It  was  a  parliamentary  rule  that  a  statute  should  not  be 
repealed  at  the  same  session  of  its  enactment,  unless  a  clause 
permitting  it  was  inserted  in  the  statute  itself;^  but  this  rule 
did  not  apply  to  repeals  by  implication,^  and  it  is  possibly  not 
recognized  in  this  country  at  all,  except  where  it  is  incorporated 
in  the  State  constitution.^ 


^  See  cases  cited  in  last  note;  also  to  coyer  the  whole  subject  to  which  it 

Towle  u.  Marrett,  3  Me.  22,  14  Am.  Dec.  relates,  it  will  by  implication  repeal  all 

206 ;  Xnylor  v.  Field,  29  N.  J.  287 ;  State  prior  statutes  on  that  subject.   See  United 

V.  Berry,  12  Iowa,  68;  Attorney-General  States  v.  Barr,  4  Sawyer,  254;   United 

r.  Brown,  1  Wis.  513;  Dodge  v.  Gridley,  Sutes  v.  Claflin,  97  U.  S.  546;  Red  Bock 

10  Ohio,  178;  Hirn  r.  State,  I  Ohio  St,  v.  Henry,  106  U.  S.  596,  1  Sup.  Ct.  Bep. 

20 ;  Saul  v,  Cre<1itors,  5  Mart.  n.  8.  569, 16  434 ;  Dowdell  v.  State,  58  Ind.  333 ;  Stale 

Am.  Dec.  212;  New  Orleans  v.  Southern  v.  Bogers,  lONev.  819;  Tafoyat-.  Garcia, 

Bank,  15  La.  Ann.  89 ;  Blain  v,  Bailey,  25  1  New  Mex.  480 ;  Campbell's  Case,  1  Dak. 

Ind.  165;  Water  Works  Co.  i;.  Burkliart,  17.  46  N.  W.  504;  Andrews  v.  People,  75 

41Ind.864;  Swann  v.  Buck,  40  Miss.  268 ;  III.  605;  Clay  Co.  v.  Chickasaw  Co.,  64 

Davis  V.  State,  7  Md.  151 ;  State  v.  The  Miss.  534, 1  So.  753 ;  Lyddy  v.  Long  Island 

Treasurer,  41  Mo.  16;  Somerset  &  Stoys-  City,  104  N.  Y.  218;  Stingle  r.  Nevel,  9 

town   Boad,  74  Fa.  St.  61;   Kilgore  r.  Oreg.  62;  State  i;.  Studt,  31  Kan.  245,  1 

Commonwealth,  94  Pa.  St.  495;  McCool  Pac.  635.    But  a  local  option  law  merely 

r.  Smith,  1  Black,  459;  State  v.  Cain,  8  suspends,  does  not  repeal  a  former  liquor 

W.  Va.  720;  Fleischner  v.  Chad  wick,  5  law,  and  after  its  adoption  offences  against 

Oreg.  152;  Covington  v.  East  St.  Louis,  the  latter  while  in  force  may  be  prose- 

78  111.  518;  East  St  Louis  v.  Maxwell,  99  cuted.    Winterton  v.  State,  65  Miss.  238, 

III.  439 :  In  re  Byan,  45  Mich.  173,  7  N.  W.  3  So.  735.    A  statute  cannot  be  repealed 

819;  Connors  r.  Carp  Biver  Iron  Co.,  54  by  non-user.  Homer  i*.  Com.,  106  Pa.  St. 

Mich.  108,  10  N.  W.  038;  Parker  v.  Hub-  221 ;  Pearson  v.  Int  Distill.  Co.,  72  Iowa, 

bard,  64  Ala.  203;  Iverson  v.  State,  52  348,  84  N.  W.  1. 

Ala.  170;  Gohen  v.  Texas  Pacific  B.  B.  ^  Cass  v.  Dillon,  2  Ohio  St.  607;  Fos- 
Co.,  2  Woods,  346 ;  State  r.  Commis-  dick  v.  Perrysburg,  14  Ohio  St.  472 ;  Peo- 
siouers,  37  N.  J.  240 ;  Attorney-General  pie  v.  Quigg,  59  N.  Y.  83 ;  McKenna  v. 
r.  Railroad  Companies,  85  Wis.  425;  Edmundstone,  91  N.  T.  231;  Clark  v. 
Bounds  V.  Waymart,  81  Pa.  St.  895;  Davenport,  14  Iowa,  494 ;  Oleson  ».  Green 
Greeley  c.  Jacksonville,  17  Fla.  174;  Bay,  &c.  B.  B.  Co.,  36  Wis.  383 ;  Coving- 
State  V.  Smith,  44  Tex.  448;  Henderson's  ton  v.  East  St.  Louis,  78  111.  548;  Chesa- 
Tobacco,  11  Wall.  652;  Cape  Girardeau  peake,  &c.  Co.  v.  Hoard,  16  W.  Va.  270; 
Co.  Ct  V.  Hill,  118  U.  S.  68,  6  Sup.  Ct.  Bounds  v.  Waymart,  81  Pa.  St.  395;  Ex 
Bep.  951.  If  the  two  are  repugnant  in  parte  Schmidt,  24  S.  C.  363;  New  Bruns- 
part,  the  earlier  is  pro  tanto  repealed,  wick  v,  Williamson,  44  N.  J.  L.  165 ;  Mc- 
Heam  v.  Brogan,  64  Miss.  884 ;  Jefierson-  Cruder  v.  State,  83  Ga.  616,  10  S.  E.  281. 
viile,  &c.  B.  R.  Co.  v.  Dunlap.  112  Ind.  98,  >  Dwarris  on  Statutes,  Vol.  I.  p.  269 ; 
13  N.  E.  403.  A  law  which  merely  re-  Sedgw.  on  Stat,  and  Const.  Law,  122; 
enacts  a  former  one  does  not  repeal  an  Smith  on  Stat,  and  Const.  Construction, 
intermediate  act  qualifying  such  former  908. 

act.    The  new  is  qualified  like  the  old.  *  Ibid,    And  see  Spencer  v.  State,  5 

Ga5ton  V.  Merriam,  88  Minn. 271, 22  N.  W.  Ind.  41. 

014.     It  is  a  familiar  rule,  however,  that  ^  Spencer  v.  State,  5  Ind.  41;  Attor- 

when  a  new  statute  is  evidently  intended  ney-General  v.  Brown,  1  Wis.  C13;  Smith 
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Signing  of  Bills. 

When  a  bill  has  passed  the  two  houses,  it  is  engrossed  for  the 
signatures  of  the  presiding  officers.  This  is  a  constitutional 
requirement  in  most  of  the  States,  and  therefore  cannot  be  dis- 
pensed with;^  though,  in  the  absence  of  any  such  requirement, 
it  would  seem  not  to  be  essential.'  And  if,  by  the  constitution 
of  the  State,  the  governor  is  a  component  part  of  the  legislature, 
the  bill  is  then  presented  to  him  for  his  approval,  (a) 

Approval  of  Laws. 

The  qualified  veto  power  (J)  of  the  governor  is  regulated  by 
the  constitutions  of  those  States  which  allow  it,  and  little  need 

on  Stnt.  and  Const.  Construction,  908;  the  same  as  it  passed  the  two  houses. 
Mobile  &  Ohio  Railroad  Co.  v.  State,  29  People  v,  Piatt,  2  S.  C.  ir.  8.  160;  Legg 
Ala.  573;  Strauss  v.  Heiss,  48  Md.  292.  v.  Annapolis,  42  Md.  203;  Brady  v.  West 
Tiie  later  of  two  acts  passed  at  the  same  60  Miss.  68.  But  a  clerical  error  tliat 
session  controls  when  they  are  incon-  would  not  mislead  is  to  be  oyerlooked. 
iistent  Thomas  v.  Collins,  68  Mich.  64,  People  v.  Supervisor  of  Onondaga,  16 
24  N.  W.  653;  Watson  v.  Kent,  78  Ala.  Mich.  254.  Compare  Smith  v.  Hoyt,  14 
602.  But  the  fact  of  later  publication  Wis.  262,  where  the  error  was  in  publi- 
when  action  is  taken  at  the  same  time  cation.  And  so  should  accidental  and 
will  not  work  a  repeat  In  rt  Hall,  88  immaterial  changes  in  the  transmission 
Kan.  670,  17  Pac.  649.  Where  acts  of  the  bill  fh>m  one  house  to  the  other, 
passed  on  different  days  are  approved  on  Larrison  t*.  Railroad  Co.,  77  III.  11 ;  Wal- 
the  same  day,  the  presumption  is  that  nut  v.  Wade,  108  IT.  S.  683.  See  Wen- 
the  one  passed  last  was  signed  last.  State  ner  v,  Thornton,  98  111.  156.  When  a 
v.  Davis,  70  Md.  287, 16  Atl.  629.  mistake  in  enrolment  made  an  approval 
1  Moody  V.  State,  48  Ala.  116, 17  Am.  void,  signatures  and  approval  on  a  cor- 
Kep.  28;  State  v.  Mead,  71  Mo.  266;  rect  roll  after  the  adjournment  were  held 
Burritt  v.  Com'rs,  120  111.  822,  11  N.  £.  to  make  the  act  valid.  Dow  v.  Bcidel- 
180;  State  v.  Kiesewetter,  46  Ohio  St.  man,  49  Ark.  326,  5  S.  W.  297.  In  Mary- 
254, 12  N.  E.  807 ;  Hunt  i;.  State,  22  Tex.  land  the  governor  may  refuse  to  consider 
App.  896,  3  S.  W.  288.  Signature  by  any  bill  sent  him  not  authenticated  by 
presiding  officers  and  assistant  secretary  the  Great  Seal.  Hamilton  v.  State,  61 
is  enough.  State  v.  Glenn,  18  Nev.  34,  Md.  14.  [[In  Nevada  where  the  governor 
1  Pac.  186.  But  if  the  journal  shows  vetoes  an  act  after  the  adjournment  of 
the  passage  of  an  act  and  the  governor  the  legislature,  the  next  legislature  tnay 
signs  it,  absence  of  signature  of  the  presi-  pass  it  over  his  veto.  Upon  such  pas- 
dent  of  the  Senate  will  not  invalidate  sage,  the  presiding  ofBoers  of  the  two 
it.  Taylor  t).  Wilson,  17  Neb.  88,  22  houses  must  thereupon  sign  it.  State  ». 
N.  W.  119.  After  an  act  has  been  passed  Howell,  —  Nev.  — ,  64  Pac.  466  (April  8, 
over  a  veto,  it  need  not  be  again  cer-  1901).^ 

tifled.     State  v.  Denny,  118  Ind.  449,  21         ^  Speer  v.  Plank  Road  Co.,  22  Pa.  St 

N.  E.  274     The  bill  as  signed  must  be  876. 

(a)  [^Upon  power  to  withdraw  the  bill  fh)m  the  governor  before  he  has  acted  on  it 
and  before  the  expiration  of  the  time  given  him  in  which  to  act  upon  it,  see  McKenxie 
V.  Moore,  92  Ky.  216,  17  S.  W.  488,  14  L.  R.  A.  261,  and  note.  The  bill  presented 
must  be  that  which  pnssed  the  legislature.  Any  change  after  passage  and  before 
signature  by  the  governor  prevents  the  bill's  becoming  a  law.  State  t;.  Wendler,  94 
Wis.  869,  68  N.  W.  769] 

(b)  Q Where  the  statute  provides  that  the  mayor  "shall  have  a  negative  upon  the 
action  of  the  aldermen  in  laying  out  highways  and  in  all  other  matters,"  such  pro- 
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be  said  here  beyond  referring  to  the  constitutional  provisions 
for  information  concerning  thenL  It  has  been  held  that  if  the 
governor,  by  statute,  was  entitled  to  one  day,  previous  to  the 
adjournment  of  the  legislature,  for  the  examination  and  approval 
of  laws,  this  is  to  be  understood  as  a  full  day  of  twenty-four 
hours,  before  the  hour  of  the  final  adjournment.^  It  has  also 
been  held  that,  in  the  approval  of  laws,  the  governor  is  a  com- 
ponent part  of  the  legislature,  and  that  unless  the  constitution 
allows  further  time  for  the  purpose,  he  must  exercise  his  power 
of  approval  before  the  two  houses  adjourn,  or  his  act  will  be 
void.^  But  under  a  provision  of  the  Constitution  of  Minnesota, 
that  the  governor  may  approve  and  sign  ^^  within  three  days  of 

1  Hyde  v.  Wliite,  24  Tex.  187.  The  tation  of  the  bill  to  veto  it  Opinions  of 
five  days  aUowed  in  New  Hampshire  for  the  Justices,  99  Mass.  636. 
the  governor  to  retnm  bills  which  have  ^  Fowler  r.  Peirce,  2  Cal.  165.  The 
not  received  his  assent,  include  dajs  on  court  also  held  in  this  case  that,  notwith- 
which  the  legislature  is  not  in  session,  if  standing  an  act  purported  to  have  been 
it  has  not  finally  adjourned.  Opinions  of  approved  before  the  actual  adjournment, 
Judges,  46  N.  H.  607.  But  the  day  of  it  was  competent  to  show  by  parol  evi- 
presenting  the  bill  to  the  governor  should  dence  that  the  actual  approval  was  not 
be  excluded.  Opinions  of  Judges,  46  nntil  the  next  day.  In  support  of  this 
N.  H.  607 ;  Iron  Mountain  Co.  v.  Haight,  ruling,  People  v.  Purdy,  2  Hill,  81,  was 
89  Cal.  640;  In  re  Senate  Resolution,  cited,  where  it  was  held  that  the  court 
9  Col.  682,  21  Pac.  476.  And  if  the  last  might  go  behind  the  statute-book  and 
day  falls  on  Sunday  he  may  return  the  inquire  whether  an  act  to  which  a  two- 
bill  on  Monday,  id.  As  to  the  power  of  thirds  vote  was  essential  had  constitution- 
the  governor,  derived  from  long  usage,  ally  passed.  That,  however,  would  not 
to  approve  and  sign  bills  after  the  ad-  be  in  direct  contradiction  of  the  record, 
joumment  of  the  legislature,  see  Solomon  but  it  would  be  inquiring  into  a  fact  con- 
r.  Cartersville,  41  Ga.  167.  cerning  which  the  statute  was  silent,  and 

Neither  house  can,  without  the  con-  other  records  supplied  the  needed  infor- 

sent  of  the  other,  recall  a  bill  after  its  mation.     In  Indiana  it  is  held  that  the 

transmission  to  the  governor.    People  v.  courts  cannot  look  beyond  the  enrolled 

Devlin,  83  N.  T.  269.     In  Colorado  the  act  to  ascertain  whether  there  has  been 

legislature  may  request  the  return  of  a  compliance  with  the  requirement  of  the 

bill  in  the  governor's  hands,  but  he  may  constitution  that  no  bill  shall  be  pre- 

respond  or  not  as  he  likes.    If  he  sends  sented  to  the  governor  within  two  days 

back  the  bill,  it  mny  be  reconsidered  and  next  previous  to  the  final  adjournment, 

amended.    Re  Recalling  Bills,  9  Col.  680,  Bender  r.  State,  68  Ind.  264.    [In  Mary- 

21  Pac.  474.    But  in  Virginia  no  such  land  a  bill  may  be  signed  within  six  days 

re<*Rll  is  authorised.    Wolfe  v.  McCaull,  after  it  is  submitted,  although  the  legisla- 

76  Va.  876.  ture  may  have  adjourned.    The  bill  may 

The  delivery  of  a  bill  passed  by  the  even  be  presented  after  the  adjournment, 

two  houses  to  the  secretary  of  the  com-  Lankford  v.  Somerset  Co.,  73  Md.  105,  20 

monwealth  according  to  custom,  is  not  a  Atl.  1017,  22  Atl.  412,  11  L.  R.  A.  491. 

presentation  to  the  governor  for  his  ap-  See  upon  this  question,  paper  of  E.  D. 

proval,  within  the  meaning  of  the  con-  Renick  and  cases  cited  in  it,  82  Am.  Law 

stitutional  clause  which  limits  him  to  a  Rev.  208.]] 
certain  number  of  daja  after  the  presen- 

Tlsion  applies  only  to  the  legislative  action  of  the  aldermen.  It  does  not  apply  to 
their  determination  of  a  contest  as  to  membership.  Cate  v.  Martin,  70  N.  H.  136, 46 
AU.  64, 48  L.  B.  A.  6I8.3 
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the  adjournment  of  the  legislature  any  act  passed  during  the  last 
three  days  of  the  session/'  it  has  been  held  that  Sundays  were 
not  to  be  included  as  a  part  of  the  prescribed  time;^  and  under 
the  Constitution  of  New  York,  which  provided  that,  "if  any  bill 
shall  not  be  returned  by  the  governor  within  ten  days,  Sundays 
excepted,  after  it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
legislature  shall,  by  their  adjournment,  prevent  its  return,  in 
which  case  it  shall  not  be  a  law,"^  it  was  held  that  the  governor 
might  sign  a  bill  after  the  adjournment,  at  any  time  within  the 
ten  days.^  The  governor's  approval  is  not  complete  until  the 
bill  has  passed  beyond  his  control  by  the  constitutional  and 
customary  mode  of  legislation;  and  at  any  time  prior  to  that  he 
may  reconsider  and  retract  any  approval  previously  made.^    His 

1  Stinson  v.  Smith,  S  Minn.  866.  See  *  People  t^.  Bowen,  30  Barb.  24,  and 
also  Corwin  v  Comptroller,  6  Rich.  890.  21  N.  T.  617.  See  also  State  v.  Fagan, 
In  South  Carolina  a  bill  sent  to  the  gOT-  22  La.  Ann.  545 ;  Solomon  u.  Commis- 
ernor  on  the  last  day  of  the  first  session  sioners,  41  Ga.  157;  Darling  v.  Boesch,  67 
may  be  signed  by  him  on  the  first  day  of  Iowa,  702,  25  N.  W.  887 ;  Seven  Hickory 
the  next  regular  session,  notwithstanding  v.  Ellery,  103  U.  S.  428.  It  seems  that 
an  adjourned  session  has  interTened.  Ar-  in  Nebraska,  in  a  similar  provision,  by 
nold  V.  McKellur,  Q  S.  C.  335.  In  Miss-  "adjournment"  is  meant  the  final  ad- 
issippi  if  a  bill  is  presented  within  ten  journment;  and  if  the  same  session  is 
days  of  the  adjournment,  it  may  be  ap-  adjourned  for  a  time  —  in  this  case  two 
proved  at  any  time  before  the  third  day  months  —  the  governor  must  act  upon 
of  the  next  session.  State  v.  Coahoma  the  bill  within  the  specified  number  of 
Cp  .  64  Miss.  858,  II  So.  501.  [TheCon-  days.  Miller  &.  Hurford,  U  Neb.  377, 
stitution  of  Michigan  contains  a  provi-  9  N.  W.  477.  Where  on  the  tenth  day 
sion  similar  to  that  of  Minnesota  above  the  governor  sent  a  bill  with  his  objec- 
quoted,  except  that  it  provides  five  days  tions  to  the  house  with  which  it  origin- 
instead  of  three.  Held,  that  such  provi-  ated,  but  the  messenger,  finding  the 
sion  makes  a  signature  good  that  is  at-  house  had  adjourned  for  the  day,  re- 
tached  within  the  required  ten  days  after  turned  it  to  the  governor,  who  retained 
passage  of  bill  and  not  later  than  five  it,  it  was  held  that  to  prevent  the  hill  he- 
days  after  adjournment.  The  question  coming  a  law  it  should  have  been  left 
arose  in  regard  to  a  bill  passed  less  than  with  the  proper  officer  of  the  house  in- 
ten  days  and  more  than  five  days  before  stead  of  being  retained  by  the  governor, 
adjournment,  and  signed  after  adjourn-  Harpending  t^.  Haight,  89  Cal.  189.  In 
ment,  but  within  ten  days  after  passage  response  to  an  unauthorized  request,  the 
of  bill.  Detroit  u.  Chapin,  108  Mich.  136,  governor  returned  a  bill  without  objec- 
66  N.  W.  587,  87  L.  R.  A.  891 ;  and  upon  tions.  Tlie  constitution  provided  that  a 
right  of  executive  to  sign  bills  after  ad-  bill,  if  not  returned  in  five  days,  became 
journment  of  legislature,  see  note  to  this  law  without  his  signature.  Held,  that  his 
case  in  L.  R.  A.  In  Nevada,  upon  bills  return  was  not  covered  by  the  provision, 
sent  to  him  during  last  five  days  of  ses-  and  that  the  bill  became  a  law  notwitii- 
sion,  governor  may  act  within  ten  days  ttanding.  Wolfe  ».  McCauU,  76  Va.  876. 
after  acUoumment.  State  v.  Howell,  —  *  People  v.  Hatch,  19  111.  283.  An 
Nev.  — ,  64  Pac.  466  (April  8,  1901)."]  act  apportioning  the  representatives  was 

^  See   McNeil  v.  Commonwealth,  12  passed  by  the  legislature  and  transmitted 

Bush,  727.    In  computing  the  ten  days,  to  the  governor,  who  signed  his  approval 

the  first  day  should  be  excluded.    Beau-  thereon    by  mistake,  supposing   at   tlie 

deau  V.  Cape  Girardeau,  71  Mo.  392.  time  that  he  was  subscribing  one  of  sev- 
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disapproval  of  a  bill  is  communicated  to  the  house  in  which  it 
originated,  with  his  reasons;  and  it  is  there  reconsidered,  and 
may  be  again  passed  over  the  veto  by  such  vote  as  the  constitu- 
tion prescribes.* 

eml  other  bills  then  lying  before  him,  and  be  returned  hy  the  governor  within  three 
claiming  his  official  attention;  his priyate  days,  Sundays  excepted,  after  it  shall 
secretary  thereupon  reported  tlie  bill  to  have  been  presented  to  him,  it  sliall  be  a 
the  legislature  as  approved,  not  by  the  law  without  his  signature,  unless  the  gen- 
special  direction  of  the  governor,  nor  eral  adjournment  shall  prevent  its  return ; 
with  his  knowledge  or  special  assent,  but  in  which  case  it  shall  be  a  law  unless  the 
merely  in  his  usual  routine  of  castomarj  governor,  within  five  days  next  after  the 
duty,  Uie  governor  not  being  conscious  adjournment,  shall  file  such  bill,  with  liis 
that  he  had  placed  his  signature  to  the  objections  thereto,  in  the  office  of  the 
bill  until  after  information  was  brought  secretary  of  state,"  &c.  Under  this  pro- 
to  him  of  its  having  been  reported  ap-  vision  it  was  held  that  where  the  gover- 
proved  ;  whereupon  he  sent  a  message  to  nor,  on  the  day  of  the  final  adjournment 
the  speaker  of  the  house  to  which  it  waa  of  the  legislature,  and  after  the  adjoum- 
reported,  stating  that  it  had  been  inad-  ment,  filed  a  bill  received  that  day,  in  the 
vertently  signed  and  not  approved,  and  office  of  the  secretary  of  state,  without 
on  the  same  day  completed  a  veto  message  approval  or  objections  thereto,  it  thereby 
of  the  bill,  which  was  partially  written  became  a  law,  and  he  could  not  file  ob- 
at  the  time  of  signing  his  approval,  ^nd  jections  afterwards.  Tariton  v.  Peggs,  18 
transmitted  it  to  the  house  where  the  bill  Iiid.  24.  See  State  v.  Whisner,  86  Kan. 
originated,  having  first  erased  his  signa-  271,  10  Pac.  862.  If  in  approving  a  bill 
ture  and  approval.  It  was  held  that  the  the  governor  signs  in  the  wrong  place, 
bill  had  not  become  a  law.  It  had  never  he  may  sign  again  after  adjournment, 
passed  out  of  the  governor's  possession  Nat.  Land  and  Loan  Co.  i;.  Mead,  60  Vt. 
aAer  it  was  received  by  him  until  after  he  267,  14  Atl.  689. 

had  erased  his  signature  and  approval ;  An  act  of  the  legislature  takes  e£fect 
and  the  court  was  of  opinion  that  it  did  when  the  governor  signs  it,  unless  the 
not  pass  from  his  control  until  it  had  be-  constitution  contains  some  different  pro- 
come  a  law  by  the  lapse  of  ten  days  under  vision.  Hill  v.  State,  6  Lea,  726. 
the  constitution,  or  by  his  depositing  it  ^  A  bill  which,  as  approved  and  signed, 
with  his  approval  in  the  office  of  the  sec-  differs  in  important  particulars  from  t!ie 
retary  of  state.  It  had  long  been  the  one  signed,  is  no  law.  Jones  v,  Hutchin- 
practice  of  the  governor  to  report,  for-  son,  43  Ala.  721. 

roerly  through  the  secretary  of  state,  but  If  the  governor  sends  back  a  bill  which 
recently  through  his  private  secretary,  has  been  submitted  to  him,  stating  that  he 
to  the  liouse  where  bills  originated,  his  cannot  act  upon  it  because  of  some  sup- 
approval  of  them ;  but  this  was  only  a  posed  informality  in  its  passage,  this  is  in 
matter  of  formal  courtesy,  and  not  a  effect  an  objection  to  tlie  bill,  and  it  can 
proceeding  necessary  to  the  making  or  only  become  a  law  by  further  action  of 
imparting  vitality  to  the  law.  By  it  no  the  legislature,  even  though  the  governor 
act  could  become  a  law  which  without  it  may  have  been  mistaken  as  to  the  sup-, 
would  not  be  a  law.  Had  the  governor  posed  informality.  Birdsall  v.  Carrick, 
returned  the  bill  itself  to  Uie  house,  with  8  Nev.  164.  If  an  act  passed  over  a  veto 
his  message  of  approval,  it  would  have  is  duly  authenticated  otherwise,  the  ab- 
passeil  beyond  his  control,  and  the  ap-  sence  of  the  governor's  signature  will 
proval  could  not  have  been  retracted,  not  vitiate  it.  Hovey  v.  State,  110  Ind. 
unless  the  bill  had  been  withdrawn  by  896,  21  N.  E.  21. 

consent  of  the  house ;  and  the  same  re-  In  practice  the  veto  power,  although 

suit  would  have  followed  his  filing  the  very  great  and  exceedingly  important  in 

bill  with  the  secretary  of  state  with  his  this  country,  is  obsolete  in  Great  Britain, 

approval  subscribed.  and  no  king  now  ventures  to  resort  to  it. 

The  Constitution  of  Indiana  provides  As  the  Ministry  must  at  .all  times  be  in 

(art.  6^  §  14)  that»  "  if  any  bill  shall  not  accord  with  the  House  of  Commons,  — 
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Other  Pawen  of  the  Governor. 

The  power  of  the  governor  as  a  branch  of  the  legislative 
department  is  almost  exclusively  confined  to  the  approval  of 
bills.  As  executive,  he  communicates  to  the  two  houses  infor- 
mation concerning  the  condition  of  the  State,  and  may  recom- 
mend measures  to  their  consideration,  but  he  cannot  originate 
or  introduce  bills.  He  may  convene  the  legislature  in  extra 
session  whenever  extraordinary  occasion  seems  to  have  arisen ; 
but  their  powers  when  convened  are  not  confined  to  a  considera- 
tion of  the  subjects  to  which  their  attention  is  called  by  his 
proclamation  or  his  message,  and  they  may  legislate  on  any 
subject  as  at  the  regular  sessions.^  An  exception  to  this  state- 
ment exists  in  those  States  where,  by  the  express  terms  of  the 
constitution,  it  is  provided  that  when  convened  in  extra  session 
the  legislature  shall  consider  no  subject  except  that  for  which 
they  were  specially  called  together,  or  which  may  have  been 
submitted  to  them  by  special  message  of  the  governor.^ 

When  Acts  are  to  take  HffecU 

The  old  rule  was  that  statutes,  unless  otherwise  ordered,  took 
effect  from  the  first  day  of  the  session  on  which  they  were  passed ;  ^ 

except  where  the  responsibilitj  is  taken  Assembly '  of  the  State,  in  which  the  fall 
of  dissolving  the  Parliament  and  appeal-  and  exclusive  legislative  authority  of  the 
ing  to  the  people,  —  it  must  follow  that  State  is  vested.  Where  its  business  at 
any  bill  which  the  two  houses  have  passed  such  session  is  not  restricted  by  some 
must  be  approred  by  the  monarch.  The  constitutional  provision,  the  General  As- 
approval  has  become  a  matter  of  course,  sembly  may  enact  any  law  at  a  special 
and  the  governing  power  in  Great  Britain  or  extra  session  that  it  might  at  a  reg- 
is substantially  in  the  House  of  Com-  ular  session.  Its  powers,  not  being  de- 
mons. 1  Bl.  Com.  184-186,  and  notes,  rired  from  the  governor's  proclamation, 
[After  the  bill  has  been  yetoed  it  is  dead  are  not  confined  to  tlie  special  purpose 
unless  repassed  by  the  constitutional  for  which  it  may  have  been  convened  by 
majorities,  even  though  it  received  those  him." 

majorities  on  its  first  passage.  State  v,  <  Prorisions  to  this  e£fect  will  be  found 
Crounse,  36  Neb.  835,  66  N.  W.  246,  20  in  the  Constitutions  of  Ulinois,  Michigan, 
Ii.  R.  A.  266-3  Missouri,  and  Nevada ;  perhaps  in  some 
1  The  Constitution  of  Iowa,  art.  4,  others.  As  to  what  matters  are  held  em- 
§  11,  provides  that  the  governor  "may,  braced  in  such  call,  see  State  p.  Shores,  31 
on  extraordinary  occasions,  convene  the  W.  Va.  491, 7  S.  K.  413 ;  Baldwin  v.  State, 
General  Assembly  by  proclamation,  and  21  Tex.  App.  691,  8  S.  W.  109;  QWells  v, 
shall  state  to  both  houses,  when  assem-  Mo.  Pac  K.  Co.,  110  Mo.  286,  19  S.  W. 
bled,  the  purpose  for  which  they  have  680, 16  L.  R.  A.  847 ;  Chicago,  B.  &  Q.  R. 
been  convened."  It  was  held  in  Morford  Co.  r.  Wolfe,  61  Neb.  602,  86  N.  W.  441 ; 
V,  Unger,  8  Iowa,  82,  that  the  General  People  v.  Curry,  130  Cal.  82, 62  Pac.  616.] 
Assembly,  when  thus  convened,  were  not  Confirmation  of  appointment  by  the  Sen- 
confined  in  their  legislation  to  the  pur-  ate  may  be  made.  The  limitation  is  upon 
poses  specified  in  the  message.  **  When  .legislation.  People  v.  Blanding,  68  Cal. 
lawfully  convened,  whether  in  virtue  of  833. 

the  provision  in  the  constitution  or  the  *  1  Lev.  91 ;  Latless  v.  Holmes,  4  T. 

governor's  proclamation,  it  is  the '  General  R.  660 ;  Smith  t-.  Smith,  Mart.  (N.  C.)  26 ; 
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but  this  rule  was  purely  arbitrary,  based  upon  no  good  reason, 
and  frequently  working  very  serious  injustice.  The  present  rule 
is  that  an  act  takes  effect  from  the  time  when  the  formalities  of 
enactment  are  actually  complete  under  the  constitution,  unless 
it  is  otherwise  ordered,  or  unless  there  is  some  constitutional  or 
statutory  rule  on  the  subject  which  prescribes  otherwise.^  By 
the  Constitution  of  Mississippi,^  ^^  no  law  of  a  general  nature, 
unless  otherwise  provided,  shall  be  enforced  until  sixty  days 
after  the  passage  thereof."  By  the  Constitution  of  Illinois,^  no 
act  of  the  General  Assembly  shall  take  effect  until  the  first  day 
of  July  next  after  its  passage,  unless  in  case  of  emergency  (which 
emergency  shall  be  expressed  in  the  preamble  or  body  of  the  act) 
the  General  Assembly  shall,  by  a  vote  of  two-thirds  of  all  tlie 
members  elected  to  each  house,  otherwise  direct.  By  the  Con- 
stitution of  Michigan,^  no  public  act  shall  take  effect,  or  be  in 
force,  until  the  expiration  of  ninety  days  from  the  end  of  the 
session  at  which  .the  same  is  passed,  unless  the  legislature  shall 
otherwise  direct  by  a  two-thirds  vote  of  the  members  elected  to 
each  house.  These  and  similar  provisions  are  designed  to  secure, 
as  far  as  possible,  the  public  promulgation  of  the  law  before 
parties  are  bound  to  take  notice  of  and  act  under  it,  and  to 
obviate  the  injustice  of  a  rule  which  should  compel  parties  at 
their  peril  to  know  and  obey  a  law  of  which,  in  the  nature  of 
things,  they  could  not  possibly  have  heard;  they  give  t6  all 
parties  the  full  constitutional  period  in  which  to  become  ac- 

Harolet  t;.  Taylor,  5  Jones  L.  86.    This  726.    Others  hold  that  it  has  e£fect  from 

is  changed  by  83  Geo.  III.  c.  13,  by  which  tlie  moinent  of  its  approval  bj  the  gov- 

statutes  since  passed  take  e£Fect  from  the  ernor.    People  v,  Clark,  1  CaL  406.    See 

day  when  they  receire  the  royal  assent,  In  re  Wynne,  Chase  I>ec.  227. 

unless  otherwise  ordered  therein.  >  Art.  7,  §  6.    See  State  v.  Coahoma 

1  Matthews  v.  Zane,  7  Wheat  164 ;  Co.,  64  Miss.  858. 
Rathbone  v.  Bradford,  1  Ala.  812 ;  Branch  *  Art.  3.  §  28.  The  intention  that  an 
Bank  of  Mobile  v.  Murphy,  8  Ala.  119;  act  shaU  take  effect  sooner  must  be  ex- 
Heard  V.  Heard,  8  Ga.  880 ;  Goodsell  v.  pressed  clearly  and  unequivocally ;  it  is 
Boynton,  2  HI.  565;  Dyer  v.  State,  Meigs,  not  to  be  gathered  by  intendment  and  in- 
287;  Parkinson  v.  State,  14  Md.  184;  ference.  Wheeler  v.  Chubbuck,  16  111. 
Freeman  v.  Gaither,  76  Ga.  741.  An  861.  See  Hendrickson  i;.  Hendrickson,  7 
early  Virginia  case  decides  that  "  from  Ind.  13. 

and  after  the  passing  of  this  act "  would  *  Where  an  act  is  by  its  express  terms  to 

exclude  the  day  on  which  it  was  passed,  take  effect  after  publication  in  a  specified 

King  p.  Moore,  Jefferson,  9.    Same  ruling  newspaper,  every  one  is  bound  to  take 

in  Parkinson  v.  Brandenberg,  35  Minn,  notice  of  this  fact ;  and  if  before  such 

294,  28  N.  W.  919.    On  the  other  hand,  publication   negotiable    paper    is   issued 

it  is  held  in  some  cases  that  a  statute  under  it,  the   purchasers  of  such  paper 

which  takes  effect  from  and  after  its  pas-  can  acquire  no  rights  thereby.    McCluro 

sage,  has  relation  to  the  first  moment  of  v.  Oxford,  94  U.  S.429 ;  following  George 

that  day.    In  re  Welman.  20  Vt.  653;  v.  Oxford,  16  Kan.  72. 

Mallory  v.  Hiles,  4  Met.  (Ky.)  53 ;  Wood  «  Art.  4,  §  20. 
u.  Fort,  42  Ala.  641 ;  Hill  v.  State,  5  Lea, 
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quainted  with  the  terms  of  the  statutes  which  are  passed,  except 
when  the  legislature  has  otherwise  directed ;  and  no  one  is  bound 
to  govern  his  conduct  by  the  new  law  until  that  period  has 
elapsed.^  And  the  fact  that,  by  the  terms  of  the  statute, 
something  is  to  be  done  under  it  before  the  expiration  of  the 
constitutional  period  for  it  to  take  effect,  will  not  amount  to  a 
legislative  direction  that  the  act  shall  take  effect  at  that  time, 
if  the  act  itself  is  silent  as  to  the  period  when  it  shall  go  into 
operation.^ 

The  Constitution  of  Indiana  provides ^  that  "no  act  shall  take 
effect  until  the  same  shall  have  been  published  and  circulated 
in  the  several  counties  of  this  State,  by  authority,  except  in  case 
of  emergency ;  which  emergency  shall  be  declared  in  the  pream- 
ble, or  in  the  body  of  the  law."  Unless  the  emergency  is  thus 
declared,  it  is  plain  that  the  act  cannot  take  earlier  effect.* 
But  the  courts  will  not  inquire  too  nicely  into  the  mode  of  pub- 
lication. If  the  laws  are  distributed  in  bound  volumes,  in  a 
manner  and  shape  not  substantially  contrary  to  the  statute  on 
that  subject,  and  by  the  proper  authority,  it  will  be  held  suffi- 
cient, notwithstanding  a  failure  to  comply  with  some  of  the 
directory  provisions  of  the  statute  on  the  subject  of  publication.* 

The  Constitution  of  Wisconsin,  on  the  other  hand,  provides® 
that  "  no  general  law  shall  be  in  force  until  published ; "  thus 

^  Price  V.  Hopkin,  18  Mich.  818.    A  also  held  in  the  case  first  named,  and  in 

proTisinn  that   **  suhsequent  to  the  pas-  Wheeler  v.  Chubbuck,  16  III.  861,   that 

sage  of  this  act "  the  law  should   be  as  **  the  direction  must  be  made  in  a  clear, 

declared,  does  not   come   into  force  till  distinct,  and  unequivocal  provision,  and 

after  ninety  days.    Andrews  v.  St.  Louis  could  not  be  helped  out  by  any  sort  of 

Tunnel  Co.,  16  Mo.  App.  290.    See,  how-  intendment  or  implication,"  and  tliat  the 

ever,  Smith  v.  Morrison,  22  Pick.  430 ;  act  must  all  take  effect  at  once,  and  not 

Stine  V.  Bennett,  13  Minn.  163.    Compare  by  piecemeal. 

State  V.  Bond,  4  Jones  (N.  C),  9.    Where  *  Art.  4,  §  28. 

a  law  has  failed  to  take  effect  for  want  ^  Carpenter  v.  Montgomery,  7  Blackf. 

of  publication,  all  parties  are  chargeable  416;  Hendrickson  r.  Hendrtckson,  7  Ind. 

with  notice  of  that  fact.    Clark  v.  Janes-  13 ;  Mark  v.  State,  16  Ind.  98.    The  Icg- 

vUle,  10  Wis.  136.  islature  must  necessarily  in  these  cases 

*  Supervisorsof  Iroquois  Co.  9.  Eeady,  be  judge  of  the  existence  of  the  emer- 

34  III.  298.    An  act  for  the  removal  of  a  gency.    Carpenter  v.  Montgomery,  supra. 

county  seat  provided  for  taking  the  vote  The  Constitution  of  Tennessee  provides 

of  the  electors  of  the  county  upon  it  on  that  "  No  law  of  a  general  nature  shall 

the  17th  of  March,  1863,  at  which  time  take  effect  until  forty  days  after  its  pas- 

the  legislature  had  not  adjourned.    It  was  sage,  unless  the  same,  or  the  caption, 

not  expressly  declared  in  the  act  at  what  shall  state  that  the  public  welfare  requires 

time  it   should  take  effect,  and  it  was  that  it  should  take  effect  sooner."    Art. 

therefore  held   that  it  would   not    take  1,  §  20. 

effect  until  sixty  days  fVom  the  end  of  *  State  v.    Bailey,  16    Ind.  46.    See 

the  session,   and  a  vote  of  the  electors  further,  as  to  this  constitutional  provi- 

taken  on  the  1 7th  of  March  was  void,  sion,  Jones  r.  Cavins,  4  Ind.  806. 

S<^e  also  Rice  r.  Kuddiman,  10  Mich.  126  ;  «  Art  7,  §  21. 
Rogers  v,  Vass,  6  Iowa,  406.    And  it  was 
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leaving  the  time  when  it  should  take  effect  to  depend,  not  alone 
upon  the  legislative  direction,  but  upon  the  further  fact  of  publi- 
cation. But  what  shall  be  the  mode  of  publication  seems  to  be 
left  to  the  legislative  determination.  It  has  been  held,  however, 
that  a  general  law  was  to  be  regarded  as  published  although 
printed  in  the  volume  of  private  laws,  instead  of  the  volume  of 
public  laws,  as  the  statute  of  the  State  would  require.^  But  an 
unauchorized  publication  —  as,  for  example,  of  an  act  for  the 
incorporation  of  a  city,  in  two  local  papers  instead  of  the  State 
paper  —  is  no  publication  in  the  constitutional  sense.*  The 
Constitution  of  Louisiana  provides  that  '^  No  law  passed  bj  the 
General  Assembly,  except  the  general  appropriation  act,  or  act 
appropriating  money  for  the  expenses  of  the  General  Assembly, 
shall  take  effect  until  promulgated.  A  law  shall  be  considered 
promulgated  at  the  place  where  the  State  journal  is  published, 
the  day  after  the  publication  of  such  law  in  the  State  journal, 
and  in  all  other  parts  of  the  State  twenty  days  after  such  publi- 
cation." Under  similar  provisions  in  the  Civil  Code,  before  the 
adoption  of  this  constitution,  it  was  held  that  ^'the  promulgation 
of  laws  is  an  executive  function.  The  mode  of  promulgation 
may  be  prescribed  by  the  legislature,  and  differs  in  different 
countries  and  at  different  times.  .  .  .  Promulgation  is  the 
extrinsic  act  which  gives  a  law,  perfect  in  itself,  executory 
force.  Unless  the  law  prescribes  that  it  shall  be  executory 
from  its  passage,  or  from  a  certain  date,  it  is  presumed  to  be 
executory  only  from  its  promulgation."^  But  it  is  competent 
for  the  legislature  to  provide  in  an  act  that  it  shall  take  effect 
from  and  after  its  passage;  and  the  act  will  have  operation 
accordingly,  though  not  published  in  the  official  gazette.^  In 
Pennsylvania,  whose  constitution  then  in  force  also  failed  to 
require  publication  of  laws,  the  publication  was  nevertheless  held 
to  be  necessary  before  the  act  could  come  into  operation ;  but 
as  the  doings  of  the  legislature  were  public,  and  the  journals 
published  regularly,  it  was  held  that  every  enactment  must  be 

^  Matter  of  Boyle,  0  Wis.  264.  Under  statute,  which  does  not  change  its  snb- 

this  provision  it  has  been  decided  that  a  stance  or  legal  effect,  will  not  invalidate 

law  establishing  a  municipal  court  in  a  the  publication.    Smith  v.  Hoyt,  14  Wis. 

city  is  a  general  law.    Matter  of  Boyle,  252. 

tuffra.    See  Eitel  v.  State,  88  Ind.  201.  >  Clark   v.   Janesville,   10  Wis.   186. 

Also  a  statute  for  the  removal  of  a  county  See,  further,  Mills  v,  Jefferson,  20  Wis. 

seat    State  v.  Lean,  9  Wis.  279.    Also  a  60. 

sUtute  incorporating  a  municipality,  or  *  State  v.  EUis,  17  La.  Ann.  890,  892. 

authorizing  it  to  issue  bonds  in  aid  of  a  ^  State  v.  Judge,  14  La.   Ann.  486 ; 

railroad.    Clark   v.   Janesville,  10  Wis.  Thomas  v.  Scott,  28  La.  Ann.  689.    In 

186.    And  see  Scott  v.  Clark,  1  Iowa,  70.  Maryland  a  similar  conclusion  is  reached. 

An  inaccuracy  in  the  publication  of  a  Parkinson  v.  State,  14  Md.  184. 

16 
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deemed  to  be  published  in  the  sense  necessary,  and  the  neglect 
to  publish  one  in  the  pamphlet  edition  of  the  laws  would  not 
destroy  its  validity.^ 

The  Constitution  of  Iowa  provides  that  "no  law  of  the  General 
Assembly,  passed  at  a  regular  session,  of  a  public  nature,  shall 
take  effect  until  the  fourth  day  of  July  next  after  the  passage 
thereof.  Laws  passed  at  a  special  session  shall  take  effect 
ninety  days  after  the  adjournment  of  the  General  Assembly  by 
which  they  were  passed.  If  the  General  Assembly  shall  deem 
any  law  of  immediate  importance,  they  may  provide  that  the 
same  shall  take  effect  by  publication  in  newspapers  in  the  State. "  ^ 
Under  this  section  it  is  not  competent  for  the  legislature  to  con- 
fer upon  the  governor  the  discretionary  power  which  the  consti- 
tution gives  to  that  body,  to  fix  an  earlier  day  for  the  law  to 
take  effect.* 

1  Peterman  p.  Huling,  31  Pa.  St.  432.         '  Art  8,  §  26.    See  Hunt  v.  Morraj, 

A  joint  resolution  of  a  general  nature  17  Iowa,  813. 

requires  t!ie  same    publication    as  any         *  Scott  i;.  Clark,  1  Iowa,  70 ;  Pilkey  v. 

other  law.    State  v.  School  Board  Fund,  Gleason,  1  Iowa,  622. 
4  Kan.  261. 
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CHAPTER  VIL 

OP  THE   CIBCUMSTANCBS  UNDER  WHICH   A   LEGISLATIVE  ENACTMENT 

MAY  BE  DECLARED   UNCONSTITUTIONAL. 

In  the  preceding  chapters  we  have  examined  somewhat  briefly 
the  legislative  power  of  the  State,  and  the  bounds  which  expressly 
or  by  implication  are  set  to  it,  and  also  some  of  the  conditions 
necessary  to  its  proper  and  .valid  exercise.  In  so  doing  it  has 
been  made  apparent  that,  under  some  circumstances,  it  may  be- 
come the  duty  of  the  courts  to  declare  that  what  the  legislature 
has  assumed  to  enact  is  void,  either  from  want  of  constitutional 
power  to  enact  it,  or  because  the  constitutional  forms  or  condi- 
tions have  not  been  observed.  In  the  further  examination  of 
our  subject,  it  will  be  important  to  consider  what  the  circum- 
stances are  under  which  the  courts  will  feel  impelled  to  exercise 
this  high  prerogative,  and  what  precautions  should  be  observed 
before  assuming  to  do  so.  (a) 

It  must  be  evident  to  any  one  that  the  power  to  declare  a 
legislative  enactment  void  is  one  which  the  judge,  conscious  of 
the  fallibility  of  the  human  judgment,  will  shrink  from  exercising 
in  any  case  where  he  can  conscientiously  and  with  due  regard  to 
duty  and  official  oath  decline  the  responsibility.  The  legislative 
and  judicial  are  co-ordinate  departments  of  the  government,  of 
equal  dignity;  each  is  alike  supreme  in  the  exercise  of  its  proper 
functions,  and  cannot  directly  or  indirectly,  while  acting  within 
the  limits  of  its  authority,  be  subjected  to  the  control  or  super- 
vision of  the  other,  without  an  unwarrantable  assumption  by 
that  other  of  power  which,  by  the  constitution,  is  not  conferred 
upon  it.  The  constitution  apportions  the  powers  of  government, 
but  it  does  not  make  any  one  of  the  three  departments  subordi- 

(a)  ^or  a  rery  learned  discussion  of  the  origin  and  Icope  of  the  American  doc- 
trine of  constitational  law  treating  of  the  power  of  the  courts  to  declare  statutes 
Toid  because  in  conflict  with  the  constitution,  see  a  paper  by  the  late  Professor  James 
B.  Thayer  read  before  the  Congress  on  Jurisprudence  and  Law  Reform,  and  pub- 
lished in  the  October,  1893,  number  of  the  "  Harrard  Law  Reriew."  7  Hnrv.  L.  Kev. 
129.  Other  views  of  this  subject  are  presented  by  Mr.  Richard  C.  McMurtrie  in 
88  Am  Law  Register,  m.  b.  606 ;  by  GoTemor  Pennoyer  in  29  Am.  Law  Review, 
660  and  86d,  and  by  Mr.  Allen  in  the  same  volume  at  page  847.]] 
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nate  to  another,  when  exercising  the  trust  committed  to  it*  The 
courts  may  declare  legislative  enactments  unconstitutional  and 
Toid  in  some  cases,  but  not  because  the  judicial  power  is  superior 
in  degree  or  dignity  to  the  legislative.  Being  required  to  declare 
what  the  law  is  in  the  cases  which  come  before  them,  they  must 
enforce  the  constitution  as  the  paramount  law,  whenever  a  legis- 
lative enactment  comes  in  conflict  with  it.^  But  the  courts  sit, 
not  to  review  or  revise  the  legislative  action,  but  to  enforce  the 
legislative  will;  and  it  is  only  where  they  find  that  the  legisla- 
ture has  failed  to  keep  within  its  constitutional  limits,  that  they 
are  at  liberty  to  disregard  its  action;  and  in  doing  so,  they  only 
do  what  every  private  citizen  may  do  in  respect  to  the  mandates 
of  the  courts  when  the  judges  assume  to  act  and  to  render  judg- 
ments or  decrees  without  jurisdiction.  "In  exercising  this  high 
authority,  the  judges  claim  no  judicial  supremacy;  they  are  only 
the  administrators  of  the  public  will.  If  an  act  of  the  legisla- 
ture is  held  void,  it  is  not  because  the  judges  have  any  control 
over  the  legislative  power,  but  because  the  act  is  forbidden  by 
the  constitution,  and  because  the  will  of  the  people,  which  is 
therein  declared,  is  paramount  to  that  of  their  representatites 
expressed  in  any  law."  * 

Nevertheless,  in  declaring  a  law  unconstitutional,  a  court 
must  necessarily  cover  the  same  ground  which  has  already  been 
covered  by  the  legislative  department  in  deciding  upon  the  pro- 
priety of  enacting  the  law,  and  they  must  indirectly  overrule  the 
decision  of  that  co-ordinate  department.  The  task  is  therefore 
a  delicate  one,  and  only  to  be  entered  upon  with  reluctance  and 
hesitation.  It  is  a  solemn  act  in  any  case  to  declare  that  that 
body  of  men  to  whom  the  people  have  committed  the  sovereign 
function  of  making  the  laws  for  the  commonwealth  have  deliber- 
ately disregarded  the  limitations  imposed  upon  this  delegated 
authority,  and  usurped  power  which  the  people  have  been  careful 
to  withhold ;  and  it  is  almost  equally  so  when  the  act  which  is 
adjudged  to  be  unconstitutional  appears  to  be  chargeable  rather 
to  careless  and  improvident  action,  or  error  in  judgment,  than 
to  intentional  disregard  of  obligation.  But  the  duty  to  do  this 
in  a  proper  case,  though  at  one  time  doubted,  and  by  some  per* 
sons  persistently  denied,  it  is  now  generally  agreed  that  the 

1  Batesp.  Kimball,  2  Chip.  77;  Bailej  v.  Mohawk  &  Hudson  Railroad  Co.,  IS 

V.  Philadelphia,  &c.  R.  R.  Co.,  4  Harr.  Wend.  9;  [^Molnix  v.  Mutual  Ben.  L.  Ina. 

389;  Whittington  t;.  Polk,  1  H.  &  J.  236;  Co.,  23  Col.  71,  46  Pac.  128,  83  L.  R.  A. 

Hawkins  v.  GoTernor,  I  Ark.  570 ;  People  827.]] 

r.  Governor,  29  Michi  320,  18  Am.  Rep.         '  Lindsay  v.  Commissioners,  ftc.,  2 

80.  Baj,  38, 61 ;  People  r.  Rucker,  6  CoL  6. 

s  Rice  V.  State,  7  Ind.  332;  Bloodgood 
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courts  cannot  properly  decline,  and  in  its  performance  they 
seldom  fail  of  proper  support  if  they  proceed  with  due  caution 
and  circumspection,  and  under  a  proper  sense  as  well  of  their 
own  responsibility,  as  of  the  respect  due  to  the  action  and  judg- 
ment of  the  law-makers.^ 

^  There  a  re  at  least  two  cases  in  Amer-  April,  1808,  and  though  nearly  twenty- 
ican  judicial  history  where  judges  have  seven  years  old,  he  was  very  youthful  in 
been  impeached  as  criminals  for  refusing  his  appearance.  He  held  the  office  until 
to  enforce  unconstitutional  enactments.  March  4,  1810,  when  he  sent  his  resigna- 
One  of  these  —  the  case  of  Trevett  v.  tion  to  Governor  Huntingdon.  .  .  .  Dur- 
Weedon,  decided  by  the  Superior  Court  ing  his  term  of  service  upon  the  bench 
of  Rhode  Island  in  1786  —  is  particu-  manyinterestingquestions  were  presented 
larly  interesting  as  being  the  first  well*  for  decision,  and  among  them  the  consti- 
authenticated  case  in  which  a  legislative  tutionality  of  some  portion  of  the  act  of 
enactment  was  held  to  be  void  because  1805,  defining  the  duties  of  justices  of  the 
of  conflict  with  the  State  constitution,  peace;  and  he  decided  that  so  much  of 
Mr.  Arnold,  in  his  history  of  Rhode  the  fifth  section  as  gave  justices  of  the 
Island,  Vol.  II.  c.  24,  gives  an  account  peace  jurisdiction  exceeding  $20,  and  so 
of  this  case;  and  the  printed  brief  in  much  of  the  twenty -ninth  section  as  pre- 
cppnsition  to  the  law,  and  in  defence  of  vented  plaintiffs  from  recovering  costs  in 
the  impeached  ju<lges,  is  in  possession  of  actions  commenced  by  original  writs  in 
the  present  writer.  The  act  in  question  the  Court  of  Common  Pleas,  for  sums  be- 
wasone  which  imposed  a  heavy  penalty  tween  $20  and  $60,  were  repugnant  to  the 
on  any  one  who  should  refuse  to  receive  Constitution  of  the  United  States  and  of 
on  the  same  terms  as  specie  the  bills  of  a  the  State  of  Ohio,  and  therefore  null  and 
bank  chartered  by  the  State,  or  who  void.  .  .  .  The  clamor  and  abuse  to  which 
should  in  any  way  discoarage  the  circu-  this  decision  gave  rise  was  not  in  the 
lation  of  such  bills.  The  penalty  was  least  mitigated  or  diminished  by  the  cir- 
made  collectible  on  summary  conviction,  cumstance  that  it  was  concurred  in  by 
without  jury  trial;  and  tlie  act  was  held  a  majority  of  the  judges  of  the  Supreme 
void  on  the  ground  that  jury  trial  was  Court,  Messrs.  Huntingdon  and  Tod.  .  .  . 
expressly  given  by  the  colonial  charter,  At  the  session  of  the  legislature  of  1807-8, 
which  then  constituted  the  constitution  of  steps  were  taken  to  impeach  him  and  the 
tlie  State.  Although  the  judgres  were  not  judges  of  the  Supreme  Court  who  con- 
removed  on  impeachment,  the  legislature  curred  with  him ;  but  the  resolutions  in- 
refused  to  re-elect  them  when  their  terms  troduced  into  the  House  were  not  acted 
expired  at  the  end  of  the  year,  and  sup-  upon  during  the  session.  But  the  scheme 
planted  them  by  more  pliant  tools,  by  was  not  abandoned.  At  an  early  day  of 
whose  aasistance  the  paper  money  was  the  next  session,  and  with  almost  inde- 
forced  into  circulation,  and  public  and  cent  haste,  a  committee  was  appointed 
private  debts  extinguished  by  means  of  to  inquire  into  the  conduct  of  the  offend- 
it.  Concerning  the  other  case,  we  copy  ing  judjres,  and  with  leave  to  exhibit 
from  the  Western  Law  Monthly,  "Sketch  articles  of  impeachment,  or  report  uther- 
of  Hon.  Calvin  Pease,"  Vol.  V.  p.  3,  wise,  as  the  facts  might  justify.  The 
June,  1863:  "The  first  session  of  the  committee  without  delay  reported  articles 
Supreme  Court  [of  Ohio]  under  the  con-'  of  impeachment  against  Messrs.  Pease 
stitution  was  held  at  Warren,  Trumbull  and  Tud,  but  not  against  Huntingdon, 
County,  on  the  first  Tuesday  of  June,  who  in  the  mean  time  had  been  elected 
1803.  The  State  was  divided  into  three  governor  of  the  State.  .  .  .  The  articles 
circuits.  .  .  .  Tlie  Third  Circuit  of  the  of  impeachment  were  preferred  hy  the 
State  was  composed  of  the  counties  of  House  of  Representatives  on  the  23d  day 
Washington,  Belmont,  Jefferson,  Colum-  of  December,  1808.  He  was  summoned 
biana,  and  Trumbull.  At  this  session  of  at  once  to  appear  before  the  senate  as 
the  legislature,  Mr.  Pease  was  appointed  a  high  court  of  impeachment,  and  he 
President  Judge  of  the  Third  Circuit  in  promptly  obeyed   the    summons.     The 
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I.  In  view  of  the  considerations  which  have  been  suggested, 
the  rule  which  is  adopted  by  some  courts,  that  they  will  not 
decide  a  legislative  act  to  be  unconstitutional  by  a  majority  of 
a  bare  quorum  of  the  judges  only,  —  less  than  a  majority  of  all, 
—  but  will  instead  postpone  the  argument  until  the  bench  is  full, 
seems  a  very  prudent  and  proper  precaution  to  be  observed  before 
entering  upon  questions  so  delicate  and  so  important.  The 
benefit  of  the  wisdom  and  deliberation  of  every  judge  ought  to 
be  had  under  circumstances  so  grave.  Something  more  than 
private  rights  are  involved;  the  fundamental  law  of  the  State 
is  in  question,  as  well  as  the  correctness  of  legislative  action ; 
and  considerations  of  courtesy,  as  well  as  the  importance  of  the 
question  involved,  should  lead  the  court  to  decline  to  act  at  all, 
where  they  cannot  sustain  the  legislative  action,  until  a  full 
bench  has  been  consulted,  and  its  deliberate  opinion  is  found  to 
be  aj2;ainst  it.  But  this  is  a  rule  of  propriety,  not  of  constitu- 
tional obligation;  and  though  generally  adopted  and  observed, 
each  court  will  regulate,  in  its  own  discretion,  its  practice  in 
this  particular.^ 

managers  of  the  prosecution  on  the  part  stituents,  but  pressed  a  contrary  line  of 
of  the  House  were  Thomas  Morris,  after-  conduct.  The  judges  must  be  brought  to 
wards  senator  in  Congress  from  Ohio,  justice,  he  insisted  vehemently,  and  be 
Joseph  Sharp,  James  Pritchard,  Samuel  punished,  so  that  others  might  be  terrified 
Murrett,  and  Otlmiel  Tooker.  .  .  .  Sev-  by  the  example,  and  deterred  from  com- 
eral  days  were  consumed  in  the  inves-  mitting  similar  offences  in  the  future, 
tigation,  but  the  trial  resulted  in  the  The  charges  against  Mr.  Tod  were  sub- 
acquittal  of  the  respondent."  Sketch  of  stantially  the  same  as  these  against  Mr. 
Hon.  George  Tod,  August  number  of  Pease.  Mr.  Tod  was  first  tried,  and  ac- 
same  volume :  "  At  the  session  of  the  quitted.  The  managers  of  the  impeach- 
legislature  of  1808-9,  he  was  impeached  ment,  as  well  as  the  result,  were  the  same 
for  concurring  in  decisions  made  by  Judge  in  both  cases." 

Pease,  in  the  counties  of  Trumbull  and  ^  Briscoe  v.  Commonwealth  Bank  of 

Jefferson,  that  certain  provisions  of  the  Kentucky,  8  Pet.  118.    It  has  l>een  in- 

act  of  the  legislature,  passed  in  1805,  de-  timated  that  inferior  courts  should  not 

fining  the  duties  of  justices  of  the  peace,  presume  to  pass  upon  constitutional  ques- 

were  in  conflict  with  the  Constitution  of  tions,  but  ought  in  aU  cases  to  treat  stat- 

the  United  States  and  of  the  State  of  utes  as  valid.    Ortman  v.  Greenman,  4 

Ohio,  and  therefore  void.    These  decis-  Mich.  291.     But  no  tribunal  can  exercise 

ions  of  the  courts  of  Common  Pleas  and  judicial  power  unless  it  is  to  decide  ao- 

of  the  Supreme  Court,  it  was  insisted,  cording  to  its  judgment ;  and  it  is  difficult 

were  not  only  an  assault  upon  the  wis-  to  discover  any  principle  of  justice  which 

dom  and  dignity,  but  also  upon  the  su-  can  require  a  magistrate  to  enter  upon 

preniacy  of  the  legislature,  which  passed  the  execution  of  a  statute  when  he  be- 

the  act  in  question.    This  could  not  be  lieves  it  to  be  invalid,  especially  when  he 

endured ;  and  the  popular  fury  against  must'thereby  subject  himself  to  prosecn- 

tlie  judges  rose  to  a  very  high  pitch,  and  tion,  without  any  indemnity  in  the  law  if 

the  senator  from  the  county  of  Trumbull  it  proves  to  be  invalid.      Undoubtedly 

in   the  legislature  at  that  time,  Calvin  when  the  highest  courts  in  the  land  hesi- 

Cone,   Esq.,   took    no    pains   to   soothe  tate  to  declare  a  law  unconstitutional,  and 

the  offended  dignity  of  the  members  of  allow  much  weight  to  the  legislative  judg- 

that  body,  or  their  sympathizing  con-  ment,  the  inferior  courts  should  be  still 
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II.  Neither  will  a  court,  as  a  general  rule,  pass  upon  a  con- 
stitutional question,  and  decide  a  statute  to  be  invalid,  unless  a 
decision  upon  that  very  point  becomes  necessary  to  the  determi- 
nation of  the  cause.  ^^  While  courts  cannot  shun  the  discussion 
of  constitutional  questions  when  fairly  presented,  they  will  not 
go  out  of  their  way  to  find  such  topics.  They  will  not  seek  to 
draw  in  such  weighty  matters  collaterally,  nor  on  trivid  occa- 
sions. It  is  both  more  proper  and  more  respectful  to  a  co- 
ordinate department  to  discuss  constitutional  questions  only 
when  that  is  the  very  Us  mota.  Thus  presented  and  determined, 
the  decision  carries  a  weight  with  it  to  which  no  extra-judicial 
disquisition  is  entitled."^  In  any  case,  therefore,  where  a  con- 
stitutional question  is  raised,  though  it  may  be  legitimately 
presented  by  the  record,  yet  if  the  record  also  presents  some 
other  and  clear  ground  upon  which  the  court  may  rest  its  judg- 
ment, and  thereby  render  the  constitutional  question  immaterial 
to  the  case,  that  course  will  be  adopted,  and  the  question  of 
constitutional  power  will  be  left  for  consideration  until  a  case 
arises  which  cannot  be  disposed  of  without  considering  it,  and 
when  consequently  a  decision  upon  such  question  will  be 
unavoidable.^ 

more  reluctant  to  exercise  this  power,  and  decide  which  is  to  prerail;  and  the  con- 
a  becoming  modesty  would  at  least  be  stitution  is  not  an  exception  to  tliis  rule 
expected  of  those  judicial  officers  who  of  construction.  If  a  law  were  passed  in 
have  not  been  trained  to  tlie  investigation  open,  flagrant  violation  of  the  constitu- 
of  legal  and  constitutional  questions.  But  tion,  should  a  justice  of  the  peace  regard 
in  any  case  a  judge  or  justice,  being  free  the  law,  and  pay  no  attention  to  the  con- 
from  doubt  in  his  own  mind,  and  unfet-  stitutional  provision  ?  If  that  is  his  duty 
tered  by  any  judicial  decision  properly  in  a  plain  case,  is  it  less  so  when  the  con- 
binding  upon  him,  must  follow  his  own  struction  becomes  more  difficult  1  ** 
sense  of  duty  upon  constitutional  as  well  ^  Hoover  v.  Wood,  9  Ind.  286, 287 ;  Ire- 
as  upon  any  other  questions.  See  Miller  land  v.  Turnpike  Co.,  19  Ohio  St.  369 ; 
t;.  Sute,  3  Ohio  St.  475;  Pirn  0.  Nicholson,  Smith  t;.  Speed,  60  Ala.  276;  Allor  v. 
60hioStl76;Mayberry  V.Kelly,  I  Kan.  Auditors,  48  Mich.  76.  4  N.  W.  492; 
116.  In  the  case  last  cited  it  is  said  :  "It  Board  of  Education  v.  Mayor  of  Brun»- 
is  claimed  by  counsel  for  the  plaintiff  in  wick,  72  Ga.  363.  See  People  v.  Kenney, 
error,  that  the  point  raised  by  the  instruo-  96  N.  Y.  294. 

tion  is,  that  inferior  courts  and  ministerial         ^  Ex  parte  Hnndolph,  2  Brock.  447; 

officers  have  no  right  to  judge  of  the  con-  Frees  v.  Ford,  6  N.  Y.  176,  178 ;  Cumber- 

stitutionality  of  a  law  passed  by  a  legis-  land,  &c.  R.  U.  Co.  v.  County  Court,  10 

lature.    But  is  this  law?    If  so,  a  court  Bush,  664;  White  v.  Scott,  4  Barb.  56; 

created  to  interpret  the  law  must  disre-  Mobile  &  Ohio  Railroad  Co.  t\  State,  29 

gard  the  constitution  in  forming  its  opin-  Ala.  578  ;  [[Kansas  City  r.  Union  P.  Ry. 

ions.     The  constitution  is  law,  —  the  fun-  Co.,  69  Kan.  427,  63  Pac.  468,  62  L.  R.  A. 

damental  law, — and  must  as  much  be  H21,  afi.  sub  nom.  Clark  ?\  Kansas  City  in 

taken  into  consideration  by  a  justice  of  176  U.  S.  114,  20  Sup.  Ct.  Rop.  284.    The 

the  peace  as  by  any  other  tribunal.  When  constitutional  question  may  be  first  raised 

two  laws  apparently  conflict,  it  is  the  in  the  court  of  review.     Monticello  D.  Co. 

duty  of  all  courts  to  construe  them.    If  v.  Mayor  of  Baltimore.  90  Md.  416,  46 

the  conflict  is  irreconcilable,  they  must  Atl.  210.    For  the  contrary  doctrine,  see 
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III.  Nor  will  a  coart  listen  to  an  objection  made  to  the  con- 
stitutionality of  an  act  by  a  party  whose  rights  it  does  not  affect, 
and  who  has  therefore  no  interest  in  defeating  it^  On  this 
ground  it  has  been  held  that  the  objection  that  a  legislative  act 
was  unconstitutional,  because  divesting  the  rights  of  remainder- 
men against  their  will,  could  not  be  successfully  urged  by  the 
owner  of  the  particular  estate,  and  could  only  be  made  on  behalf 
of  the  remainder-men  themselves.^  And  a  party  who  has  assented 
to  his  property  being  taken  under  a  statute  cannot  afterwards 
object  that  the  statute  is  in  violation  of  a  provision  in  the  con- 
stitution designed  for  the  protection  of  private  property. ^  The 
statute  is  assumed  to  be  valid,  until  some  one  complains  whose 
rights  it  invades.  ^  Prima  facie^  and  upon  the  face  of  the  act 
itself,  nothing  will  generally  appear  to  show  that  the  act  is  not 
valid;  and  it  is  only  when  some  person  attempts  to  resist  its 
operation,  and  calls  in  the  aid  of  the  judicial  power  to  pronounce 
it  void,  as  to  him,  his  property  or  his  rights,  that  the  objection 
of  unconstitutionality  can  be  presented  and  sustained.  Respect 
for  the  legislature,  therefore,  concurs  with  well-established 
principles  of  law  in  the  conclusion  that  such  an  act  is  not  void, 
but  voidable  only;  and  it  follows,  as  a  necessary  legal  inference 
from  this  position,  that  this  ground  of  avoidauce  can  be  taken 
advantage  of  by  those  only  who  have  a  right  to  question  the 
validity  of  the  act,  and  not  by  strangers.  To  this  extent  only 
is  it  necessary  to  go,  in  order  to  secure  and  protect  the  rights 
of  all  persons  against  the  unwarranted  exercise  of  legislative 
power,  and  to  this  extent  only,  therefore,  are  courts  of  justice 
called  on  to  interpose. "  * 

lY.    Nor  can  a  court  declare  a  statute  unconstitutional  and 


C\\\m%Ky  V.  People,  78  1\\.  570;  Hopper 
V.  Chicago,  &c.  Ry.  Co.,  91  Iowa,  630,  60 
N.  W.  487 ;  Delancy  v.  Brett,  71  N.  Y.  78.] 

^  People  V,  Rensselaer,  &c.  R.  R.  Co., 
15  Wend.  113,  30  Am.  Dec.  33;  Smith 
r.  Inge,  80  Ala.  283;  QQark  t^.  Kansas 
City,  176  U.  S.  114,  20  Sup.Ct.  Rep.  284; 
Albany  County  Supers,  v,  Stanley,  106 
U.  S.  305 ;  Brown  v.  Ohio  Valley  R.  Co., 
79  Fed.  Hep.  176  ;  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  V.  Montgomery,  152  Ind.  1,  49 
N.  K.  582,  71  Am.  St.  :^>01,  and  other  cases 
cited  in  brief  for  plaintiff  in  error,  in 
Tullis  V.  Lake  Erie  and  Western  R.  Co., 
49  L.  ed.  U.  S.  1U2  Also  Kansas  City 
V.  Clark,  59  Kan.  427,  53  Puc.  468,  52  L. 
R.  A.  821.] 

^  Sinclair  v.  Jackson,  8  Cow.  543.   See 


also  Smith  v.  McCartliy,  56  Pa.  St.  359  ; 
Antoni  i;.  Wright,  22  Gratt  857 ;  Marshall 
v.  Donovon,  10  Bush,  681. 

»  Embury   v.   Conner,  3  N.  Y.  511 ; 
Bflker  v.  Braman,  6  Hill,  47;  Mobile  &, 
Ohio  Railroad  Co.  v.  State.  29  Ala.  586; 
Haskell  v.  New  Bedford,  108  Mass.  208. 

*  Wellington,  Petitioner,  16  Pick.  87, 96. 
And  see  Hingham,  &c.  Turnpike  Co.  r. 
Norfolk  Co.,  6  Allen,  353;  De  Jarnetter. 
Haynes,  28  Miss.  600 ;  Sinclair  r.  Jack- 
son, S  Cow.  543, 579 ;  Hey  ward  v.  Mayor, 
&c.  of  New  York,  8  Barb.  486 ;  Matter  of 
Albany  St.,  11  Wend.  149;  Williamson r. 
Carlton,  51  Me.  449;  State  r.  Rich,  20 
Miss.  393;  Jones  r.  Black,  48  Ala.  540; 
Com.  V.  Wright,  79  Ky.  22 ;  Burnside  v, 
Lincoln  Co.  Ct.,  86  Ky.  423, 6  S.  W.  276. 
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void,  solely  on  the  ground  of  unjust  and  oppressive  provisions, 
or  because  it  is  supposed  to  violate  the  natural,  social,  or  political 
rights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice 
is  prohibited  or  such  rights  guaranteed  or  protected  by  the  con- 
stitution, (a)  It  is  true  there  are  some  reported  cases,  in  which 
judges  have  been  understood  to  intimate  a  doctrine  different 
from  what  is  here  asserted;  but  it  will  generally  be  found,  on 
an  examination  of  those  cases,  that  what  is  said  is  rather  by  way 
of  argument  and  illustration,  to  show  the  unreasonableness  of 
putting  upon  constitutions  such  a  construction  as  would  permit 
legislation  of  the  objectionable  character  then  in  question,  and 
to  induce  a  more  cautious  and  patient  examination  of  the  statute, 
with  a  view  to  discover  in  it,  if  possible,  some  more  just  and 
reasonable  legislative  intent,  than  as  laying  down  a  rule  by 
which  courts  would  be  at  liberty  to  limit,  according  to  their  own 
judgment  and  sense  of  justice  and  propriety,  the  extent  of  legisla- 
tive power  in  directions  in  which  the  constitution  had  imposed 
no  restraint  Mr.  Justice  Story,  in  one  case,  in  examining  the 
extent  of  power  granted  by  the  charter  of  Rhode  Island,  which 
authorized  the  General  Assembly  to  make  laws  in  the  most  ample 
manner,  '^so  as  such  laws,  &g,j  be  not  contrary  and  repugnant 
unto,  but  as  near  as  may  be  agreeable  to,  the  laws  of  England, 
considering  the  nature  and  constitution  of  the  place  and  people 
there,*'  expresses  himself  thus:  ^^  What  is  the  true  extent  of  the 
power  thus  granted  must  be  open  to  explanation  as  well  by  usage 
as  by  construction  of  the  terms  in  which  it  is  given.  In  a  gov- 
ernment professing  to  regard  the  great  rights  of  personal  liberty 
and  of  property,  and  which  is  required  to  legislate  in  subordi- 
nation to  the  general  laws  of  England,  it  would  not  lightly  be 
presumed  that  the  great  principles  of  Magna  Gharta  were  to  be 
disregarded,  or  that  the  estates  of  its  subjects  were  liable  to 
be  taken  away  without  trial,  without  notice,  and  without  offence. 
Even  if  such  authority  could  be  deemed  to  have  been  confided  by 
the  charter  to  the  General  Assembly  of  Rhode  Island,  as  an 
exercise  of  transcendental  sovereignty  before  the  Revolution,  it 
can  scarcely  be  imagined  that  that  great  event  could  have  left 
the  people  of  that  State  subjected  to  its  uncontrolled  and  arbi- 
trary exercise.  That  government  can  scarcely  be  deemed  to  be 
free,  where  the  rights  of  property  are  left  solely  dependent  upon 
the  will  of  a  legislative  body,  without  any  restraint.  The  funda- 
mental maxims  of  a  free  government  seem  to  require  that  the 

(a)  QSee  State  v.  Harrinfirtoii.  68  Vt.  622,  35  Atl.  616,  34  L.  R.  A.  100;  Com.  v. 
Moir,  199  Pa.  534,  49  Atl.  851,  53  L.  R.  A.  837,  85  Am.  St.  801.  The  motiTe  which 
inspires  the  passage  of  a  statute  does  not  affect  its  validity,  idJJ 
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rights  of  personal  liberty  and  private  property  should  be  held 
sacred.  At  least  no  court  of  justice  in  this  country  would  be 
warranted  in  assuming  that  the  power  to  violate  and  disregard 
them  —  a  power  so  repugnant  to  the  common  principles  of  justice 
and  civil  liberty  —  lurked  under  any  general  grant  of  legislative 
authority,  or  ought  to  be  implied  from  any  general  expressions 
of  the  will  of  the  people.  The  people  ought  not  to  be  presumed 
to  part  with  rights  so  vital  to  their  security  and  well-being, 
without  very  strong  and  direct  expressions  of  such  an  intention." 
"  We  know  of  no  case  in  which  a  legislative  act  to  transfer  the 
property  of  A.  to  B.  without  his  consent  has  ever  been  held  a 
constitutional  exercise  of  legislative  power  in  any  State  in  the 
Union.  On  the  contrary,  it  has  been  constantly  resisted,  as 
inconsistent  with  just  principles,  by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be  enforced."^  The  question 
discussed  by  the  learned  judge  in  this  case  is  perceived  to  have 
been,  What  is  the  scope  of  a  grant  of  legislative  power  to  be 
exercised  in  conformity  with  the  laws  of  England?  Whatever 
he  says  is  pertinent  to  that  question ;  and  the  considerations  he 
suggests  are  by  way  of  argument  to  show  that  the  power  to  do 
certain  unjust  and  oppressive  acts  was  not  covered  by  the  grant 
of  legislative  power.  It  is  not  intimated  that  if  they  were 
within  the  grant,  they  would  be  impliedly  prohibited  because 
unjust  and  oppressive. 

In  another  case,  decided  in  the  Supreme  Court  of  New  York, 
one  of  the  judges,  in  considering  the  rights  of  the  city  of  New 
York  to  certain  corporate  property,  used  this  language:  "The 
inhabitants  of  the  city  of  New  York  have  a  vested  right  in  the 


1  Wilkinson  v.  Leland,  2  Pet.  627, 667. 
See  also  wliat  is  said  by  the  same  Judge 
in  Terrett  v.  Taylor,  9  Cranch,  48.  "  It 
is  clear  that  statutes  passed  against  plain 
and  obvious  principles  of  common  right 
and  common  reason  are  absolutely  null 
and  void,  so  far  as  they  are  calculated  to 
operate  against  those  principles."  Ham 
0.  McClaws,  I  Bay,  08.  But  the  question 
in  that  case  was  one  of  construction ; 
whether  the  court  should  give  to  a  statute 
a  construction  which  would  make  it  oper^ 
ate  against  common  right  and  common 
reason.  In  Bowman  v.  Middleton,  I  Bay, 
282,  the  court  held  an  act  which  di- 
vested a  man  of  his  freehold  and  passed 
it  over  to  another,  to  be  void  "  as  against 
common  right  as  well  as  against  Magna 
Charta."  In  Regents  of  University  v. 
Williams,  9  Gill  &  J.  365,  81  Am.  Dec. 


72,  it  was  said  that  an  act  was  void  as 
opposed  to  fundamental  principles  of 
right  and  justice  inherent  in  the  nature 
and  spirit  of  t!ie  social  compact.  But  the 
court  had  already  decided  that  the  act 
was  opposed,  not  only  to  the  constitution 
of  the  State,  but  to  that  of  the  United 
States  also.  See  Mayor,  &c.  of  Baltimore 
17.  State,  15  Md.  876.  In  Godcharles  v. 
Wigeman,  118  Pa.  St.  481,  6  Atl.  354,  a 
statute  forbidding  payments  in  store  or- 
ders was  held  void  as  preventing  persons 
aui  juris  from  making  their  own  con- 
tracts. A  similar  rule  was  laid  down  in 
State  r.  Fire  Creek,  &it.  Co.,  33  W.  Va, 
188,  10  S.  E.  288,  where  mining  compa- 
nies  were  forbidden  to  sell  to  employees 
merchandise  at  a  higher  rate  than  they 
sold  it  to  others. 
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City  Hall,  markets,  water-works,  ferries,  and  other  public  prop- 
erty, which  cannot  be  taken  from  them  any  more  than  their 
individual  dwellings  or  storehouses.  Their  rights,  in  this 
respect,  rest  not  merely  upon  the  constitution,  but  upon  the  great 
principles  of  eternal  justice  which  lie  at  the  foundation  of  all 
free  governments."^  The  great  principles  of  eternal  justice 
which  affected  the  particular  case  had  been  incorporated  in  the 
constitution;  and  it  therefore  became  unnecessary  to  consider 
what  would  otherwise  have  been  the  rule ;  nor  do  we  understand 
the  court  as  intimating  any  opinion  upon  that  subject.  It  was 
sufficient  for  the  case,  to  find  that  the  principles  of  right  and 
justice  had  been  recognized  and  protected  by  the  constitution, 
and  that  the  people  had  not  assumed  to  confer  upon  the  legisla- 
ture a  power  to  deprive  the  city  of  rights  which  did  not  come 
from  the  constitution,  but  from  principles  antecedent  to  and 
recop^iized  by  it. 

So  it  is  said  by  Hosmer,  Ch.  J.,  in  a  Connecticut  case:  "With 
those  judges  who  assert  the  omnipotence  of  the  legislature  in 
all  cases  where  the  constitution  has  not  interposed  an  explicit 
restraint,  I  cannot  agree.  Should  there  exist  —  what  I  know  is 
not  only  an  incredible  supposition,  but  a  most  remote  improba- 
bility—  a  case  of  direct  infraction  of  vested  rights,  too  palpable 
to  be  questioned  and  too  unjust  to  admit  of  vindication,  I  could 
not  avoid  considering  it  as  a  violation  of  the  social  compact,  and 
within  the  control  of  the  judiciary.  If,  for  example,  a  law  were 
made  without  any  cause  to  deprive  a  person  of  his  property,  or 
to  subject  him  to  imprisonment,  who  would  not  question  its 
legality,  and  who  would  aid  in  carrying  it  into  effect?  On  the 
other  hand,  I  cannot  harmonize  with  those  who  deny  the  power 
of  the  legislature  to  make  laws,  in  any  case,  which,  with  entire 
justice,  operate  on  antecedent  legal  rights.  A  retrospective  law 
may  be  just  and  reasonable,  and  the  right  of  the  legislature  tq 
enact  one  of  this  description  I  am  not  speculatist  enough  to 
question.^  The  cases  here  supposed  of  unjust  and  tyrannical 
enactments  would  probably  be  held  not  to  be  within  the  power 
of  any  legislative  body  in  the  Union.  One  of  them  would  be 
clearly  a  bill  of  attainder;  the  other,  unless  it  was  in  the  nature 
of  remedial  legislation,  and  susceptible  of  being  defended  on  that 
theory,  would  be  an  exercise  of  judicial  power,  and  therefore 
in  excess  of  legislative  authority,  because  not  included  in  the 
apportionment  of  power  made  to  that  department.  No  question 
of  implied  prohibition  would  arise  in  either  of  these  cases;  but 

1  BenBon  v.  Mayor,  &c.  of  New  York,  '  Goshen  v.  Stonington,  4  Conn.  209, 
10  Barb.  223,  244.  225. 
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if  the  grant  of  power  bad  covered  them,  and  there  had  been  no 
express  limitation,  there  would,  as  it  seems  to  us,  be  very  great 
probability  of  unpleasant  and  dangerous  conflict  of  authority,  if 
the  courts  were  to  deny  validity  to  legislative  action  on  subjects 
within  their  control,  on  the  assumption  that  the  legislature  had 
disregarded  justice  or  sound  policy.  The  moment  a  court  ven-. 
tures  to  substitute  its  own  judgment  for  tfiat  of  the  legislature, 
in  any  case  where  the  constitution  has  vested  the  legislature 
with  power  over  the  subject,  that  moment  it  enters  upon  a  field 
where  it  is  impossible  to  set  limits  to  its  authority,  and  where  its 
discretion  alone  will  measure  the  extent  of  its  interference.^ 

The  rule  of  law  upon  this  subject  appears  to  be,  that,  except 
where  the  constitution  has  imposed  limits  upon  the  legislative 
power,  it  must  be  considered  as  practically  absolute,  whether  it 
operate  according  to  natural  justice  or  not  in  any  particular  case. 
The  courts  are  not  the  guardians  of  the  rights  of  the  people  of 
the  State,  except  as  those  rights  are  secured  by  some  constitu- 
tional provision  which  comes  within  the  judicial  cognizance.  The 
protection  against  unwise  or  oppressive  legislation,  within  con- 
stitutional bounds,  is  by  an  appeal  to  the  justice  and  patriotism 
of  the  representatives  of  the  people.  If  this  fail,  the  people  in 
their  sovereign  capacity  can  correct  the  evil ;  but  courts  cannot 
assume  their  rights.^  The  judiciary  can  only  arrest  the  execu- 
tion of  a  statute  when  it  conflicts  with  the  constitution.  It 
cannot  run  a  race  of  opinions  upon  points  of  right,  reason,  and 

^  "It  the  legislature  should  pass  a  law  wisdom  and  integrity  of  public  servants 
in  plain  and  unequivocal  language,  within  and  their  identity  with  the  people.  Gor- 
the  general  scope  of  their  constitutional  ernments  cannot  be  administered  without 
powers,  I  know  of  no  authority  in  this  committing  powers  in  trust  and  confi- 
government  to  pronounce  such  an  act  dence."  Beebe  v.  State,  6  Ind.  601,  528, 
void,  merely  because,  in  the  opinion  of  per  Stuart^  J.  And  see  Johnston  v.  Coni- 
the  judicial  tribunals,  it  was  contrary  to  monwealth,  1  Bibb,  603 ;  Flint  River 
^the  principles  of  natural  justice ;  for  this  Steamboat  Co.  v.  Foster,  6  Ga.  194;  State 
would  be  vesting  in  the  court  a  latitudi-  v.  Kruttschnitt,  4  Nev.  178 ;  Walker  v. 
narian  authority  which  might  be  abused,  Cincitinati,  21  Ohio  St.  14 ;  Hills  v.  Chi- 
and  would  necessarily  lead  to  collisions  cago,  60  111.  86;  Ballentine  v.  Mayor, 
between  the  legislative  and  judicial  de-  &c.,  16  Lea,  633;  State  v.  Traders'  Bank, 
partments,  dangerous  to  the  well-being  of  41  La.  Ann.  829,  6  So.  682. 
society,  or  at  least  not  in  harmony  with  ^  Bennett  v.  Bull,  Baldw.  74;  Walker 
the  structure  of  our  ideas  of  natural  gov-  v.  Cincinnati,  21  Ohio  St.  14.  "  If  the 
ernmcnt."  Per  Rogers,  J.,  in  Common-  act  itself  is  within  the  scope  of  their  au- 
wealth  V,  McCloskey,  2  Rawie,  374.  "All  thority,  it  must  stand,  and  we  are  bound 
the  courts  can  do  with  odious  statutes  is  to  make  it  stand,  if  it  will  upon  any 
to  chasten  their  hardness  by  construction,  intendment.  It  is  its  effect,  not  its  pur- 
Such  is  the  imperfection  of  the  best  hu-  pose,  which  must  determine  its  validity, 
man  institutions,  that,  mould  them  as  we  Nothing  but  a  clear  violation  of  the  con- 
may,  a  large  discretion  must  at  last  be  stitution  —  a  clear  usurpation  of  power 
reposed  somewhere.  The  best  and  in  prohibited  —  will  justify  the  judicial  de- 
many  cases  the  only  security  is  in  the  partment  in  pronouncing  an  act  of  the 
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expediency  with  the  law-making  power.^  Any  legislative  act 
which  does  not  encroach  upon  the  powers  apportioned  to  the 
other  departments  of  the  government,  being  prima  facie  valid, 
must  be  enforced,  unless  restrictions  upon  the  legislative  author- 
ity can  be  pointed  out  in  the  constitution,  and  the  case  shown  to 
come  within  them.* 

V.  If  the  courts  are  not  at  liberty  to  declare  statutes  void 
because  of  their  apparent  injustice  or  impolicy,  neither  can  they 
do  so  because  they  appear  to  the  minds  of  the  judges  to  violate 
fundamental  principles  of  republican  government,  unless  it  shall 
be  found  that  those  principles  are  placed  beyond  legislative  en- 

legislatire    department    unconstitiitioiud  Ind.  827 ;  Beebe  p.  State,  6  Ind.  601 ;  New- 

and  void."     Pennsjlvania  R.  R.  Co.  v.  land  v.  Marsh,  19  IIL  876»  884;  Chicago, 

Riblet,  (36  Pa.  St  164,  160.    See  Weber  &&  R.  R.  Co.  v.  Smith,  62  III.  268;  Gut- 

V.  Reinhard,  73   Pa.   St.  870;   Chicago,  man  v.  Virginia  Iron  Co.,  6  W.  Va.  22; 

4fcc.R.R. Co. V.Smith, 62 111. 268;  People  Osbam  v.  Suley,  6  W.  Va.  86;  Yancy 

p.  Albertson,  66  N.  Y.  60,  per  Allen,  J.;  v.  Yancy,  6  Heisk.  868;  Bliss  v.  Com- 

Martin  v,  Dix,  62  Miss.  62,  64,  per  Chal-  monwealth,  2  Litt.  00;  State  v.  Ashley, 

ifi«r«,J. ;  Bennettp.  Boggs,  Baldw.60,  74;  1  Ark.  613;    Campbell  v.  Union  Bank, 

United  States  v.  Brown,  1  Deady,  666;  7  Miss.  626;  Tate's  Ex'r  v.  Bell,  4  Yerg. 

Commonwealth  v.  Moore,  26  Gratt  061 ;  202, 26  Am.  Dec.  221 ;  Andrews  p.  State, 

DanTille  p.  Pace,  26  Gratt.  1,  8;  Reith-  8  Heisk.  166,  8  Am.  Rep.  8;  Railroad  p. 

miller  p.  People,  44  Mich.  280,  6  N.  W.  Hicks,  0  Bax.  446;  Whittington  p.  Polk, 

667;  Mann  p.  Illinois, 94 U.S.  118;  East-  1  Harr.  &  J.  286;  Norris  p.  Abingdon 

man  p.  State,  100  Ind.  2^8, 10  N.  £.  07.  Academy,  7  Gill  &  J.  7;   Harrison  p. 

1  Perkins,  J.,  in  Madison  &  Indian-  State,  22  Md.  468;    State  p.  Lyles,  1 

apolis  Railroad  Co.  p.  Whiteneck,  8  Ind.  McCord,  288;  Myers  p.  English,  0  Cal. 

217 ;  Bull  p.  Read,  18  Gratt.  78,  per  Lee,  841 ;  Ex  parte  Newman,  9  Cal.  602 ;  Ho- 

J.    [A  statute  cannot  be  declared  Toid  bart  p.  SuperTisors,  17  Cal.  28;  Crenshaw 

because  against  public  policy.    Julien  p.  v.  Slate  River  Co.,  6  Rand.  246 ;  Lewis  p. 

Model  B.  &  L.  I.  Co.,  —  Wis.  — ,  92  N.  W.  Webb»  3  Me.  326 ;  Durham  p.  Lewiston, 

661.J    So  in  f  anada  it  is  held  that  an  act  4  Me.  140 ;  Lunt's  Case,  6  Me.  412 ;  Scott 

within  the  scope  of  legislatiTe  power  can-  p.  Smart's  Ez'rs,  1  Mich.  206 ;  Williams 

not  be  objected  to  as  contrary  to  reason  v.  Detroit,  2  Mich.  660 ;  Tyler  p.  People, 

and  justice.    Ae  Goodhue,  19  Ch'y  (Ont),  8  Mich.  320;  Weimer  p.  Banbury,  80 

866 ;  Toronto,  &e.  R  Co.  v.  Crookshank,  Mich.  201 ;  Cotton  p.  Commissioners  of 

4  Q.  B.  (Ont)  31&  Leon  County,  6  Fla.  610 ;  State  p.  Robin- 

>  Sill  p.  Village  of  Coming,  16  N.  Y.  son,  1  Kan.  17 ;  Santo  p.  State,  2  Iowa, 
297;  Varick  p.  Smith,  6  Paige,  136 ;  Coch-  166 ;  Morrison  p.  Springer,  16  Iowa,  304 ; 
ran  p.  Van  Snrlay,  20  Wend.  866 ;  Morris  Stoddart  p.  Smith,  6  Binn.  866 ;  Moore  p. 
9.  People,  8  Denio,  881 ;  Wynehamer  p.  Houston,  8  S.  &  R.  169 ;  Braddee  v.  Brown- 
People,  13  N.  Y.  878;  People  p.  Superri-  field,  2  W.  &  S.  271 ;  Harrey  p.  Thomas, 
son  of  Orange,  17  N.  Y.  286 ;  Dow  p.  Nor-  10  Watts,  68;  Commonwealth  p.  Max- 
ris,  4  N.  H.  16;  Derby  Turnpike  Co.  v.  well,  27  Pa.  St.  444;  Lewis's  Appeal, 
Parks,  10  Conn.  622, 648;  Hartford  Bridge  67  Pa.  St  163;  Butler's  Appeal,  78  Pa. 
Co.  p.  Union  Ferry  Co.,  20  Conn.  210;  St.  448;  Carey  p.  Giles,  9  Ga.  268 ;  Macon 
Holden  p.  James,  11  Mass.  896;  Adama  ft  Western  Railroad  Co.  p.  Daris,  13  Ga. 
n.  Howe,  14  Mass.  840;  7  Am.  De&  216 ;  68;  Franklin  Bridge  Co.  p.  Wood,  14  Ga. 
Norwich  p.  County  Commissioners,  18  80;  Boston  p.  Cummins,  16  Ga.  102;  Van 
Pick.  60;  Dawson  •.  Shaver,  1  Blackf.  Home  p.  Dorraoce,  2  Dall.  809;  Calder 
206;  Beauchamp  p.  State,  6  Blackf.  209;  v.  Bull,  8  Dall.  886;  Cooper  p.  Telfair,  4 
Doe  V.  Douglass,  8  Blackf.  10;  Maijee  o.  Dall.  14;  Fletcher  p.  Peck,  6  Cranch,  87. 
State,  4  Ind.  842;  Stocking  p.  State,  7 
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croacliment  by  the  constitution.  The*  principles  of  republican 
government  are  not  a  set  of  inflexible  rules,  vital  and  active  in  the 
constitution,  though  unexpressed,  but  they  are  subject  to  variation 
and  modification  from  motives  of  polic}'  and  public  necessity  ;  and 
it  is  only  in  those  particulars  in  which  experience  has  demon- 
strated any  departure  from  the  settled  practice  to  work  injustice 
or  confusion,  that  we  shall  discover  an  incorporation  of  them  in 
the  constitution  in  such  form  as  to  make  them  definite  rules  of 
action  under  all  circumstances.  It  is  undoubtedly  a  maxim  of 
republican  government,  as  we  understand  it,  that  taxation  and 
representation  should  be  inseparable;  but  where  the  legislature 
interferes,  as  in  many  cases  it  may  do,  to  compel  taxation  by  a 
municipal  corporation  for  local  purposes,  it  is  evident  that  this 
maxim  is  applied  in  the  case  in  a  much  restricted  and  very  im- 
perfect sense  only,  since  the  representation  of  the  locality  taxed 
is  but  slight  in  the  body  imposing  the  tax,  and  the  burden  may 
be  imposed,  not  only  against  the  protest  of  the  local  representa- 
tive, but  against  the  general  opposition  of  the  municipality.  The 
property  of  women  is  taxable,  notwithstanding  they  are  not  al- 
lowed a  voice  in  choosing  representatives.^  The  maxim  is  not 
entirely  lost  sight  of  in  such  cases,  but  its  application  in  the 
particular  case,  and  the  determination  how  far  it  can  properly 
and  justly  be  made  to  yield  to  considerations  of  policy  and  expe- 
diency, must  rest  exclusively  with  the  law-making  power,  in  the 
absence  of  any  definite  constitutional  provisions  so  embodying 
the  maxim  as  to  make  it  a  limitation  upon  legislative  authority.' 
It  is  also  a  maxim  of  republican  government  that  local  concerns 
shall  be  managed  in  the  local  districts,  which  shall  choose  their 
own  administrative  and  police  officers,  and  establish  for  them- 
selves police  regulations;  but  this  maxim  is  subject  to  such  ex- 
ceptions as  the  legislative  power  of  the  State  shall  see  fit  to  make ; 
and  when  made,  it  must  be  presumed  that  the  public  interest, 

1  Wheeler  v.  WaU,  6  AUen,  55S ;  Smith  inexpedient,  as  politic  or  impolitic.    Con- 

V.  Macon,  20  Ark.  17.  siderations  of  that  sort  must  in  general  be 

^  "  There    are    nndoubtedlj    f  anda-  addressed  to  the  legislature.    Questions  of 

mental  principles  of  morality  and  Justice  policy  there  are  concluded  here."    Chaser 

which  no  legislature  is  at  liberty  to  disre-  Ch.  J.,  in  License  Tax  Cases,  6  Wall, 

gard,  but  it  is  equally  undoubted  that  no  462,  469.    "  All  mere  questions  of  expe- 

court,  except  in  the  clearest  cases,  can  diency,  and  aU  questions  respecting  the 

properly  impute  the  disregard  of  those  just  operation  of  the  law  within  the  limits 

principles  to  the  legislature. . . .  This  court  prescribed  by  the  constitution,  were  seU 

can  know  nothing  of  public  policy  except  tied  by  the  legislature  when  it  was  en- 

from  the  constitution  and  the  laws,  and  acted."    Ladd^  J.,  in  Perry  v.  Keene,  66 

the  course  of  administration  and  decision.  N.   H.  614,  630.     And  see  remarks  of 

It  has  no  legislative  powers.    It  cannot  Sffarif  Ch.  J.,  in  Attorney-General  v.  Chi- 

amend  or  modify  any  legislative  acts.    It  oago,  &c.  R.  R.  Co.,  36  Wis.  426,  680. 
cannot  examine  questions  as  expedient  or 
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convenieucef  and  protection  are  subserred  thereby.^  The  State 
may  interfere  to  establish  new  regulations  against  the  will  of  the 
loQal  constituency;  and  if  it  shall  think  proper  in  any  case  to 
assume  to  itself  those  powers  of  local  police  which  should  be 
executed  by  the  people  immediately  concerned,  we  must  suppose 
it  has  been  done  because  the  local  administration  has  proved 
imperfect  and  inefficient,  and  a  regard  to  the  general  well-being 
has  demanded  the  change.  In  tliese  cases  the  maxims  which 
have  prevailed  in  the  government  address  themselves  to  the  wis- 
dom of  the  legislature,  and  to  adhere  to  them  as  far  as  possible 
is  doubtless  to  keep  in  the  path  of  wisdom ;  but  they  do  not  con- 
stitute restrictions  so  as  to  warrant  the  other  departments  in 
treating  the  exceptions  which  are  made  as  uhconstitutional.^ 
YI.  Nor  are  the  courts  at  liberty  to  declare  an  act  void,  because 

^  People  V.  Draper,  16  N.  Y.  632.    See  representation  go  together  which  requires 

poii,  pp.  261-266.  that  tlie  bodj  paying  the  tax  shaU  alone 

*  In  People  v.  Mahaney,  13  Mich.  481,  be  consulted  in  its  assessment;  and  if 
600,  where  the  Metropolitan  Police  Act  there  were,  we  should  find  it  violated  at 
of  Detroit  was  claimed  to  be  nnconstitu-  eyerj  turn  in  our  system.  The  State 
tional  on  rarions  grounds,  the  court  say :  legislature  not  only  has  a  control  in  this 
'*  Besides  the  specific  objections  made  to  respect  oyer  inferior  municipalities,  which 
the  act  as  opposed  to  the  provisions  of  the  it  exercises  by  general  laws,  but  it  some- 
constitution,  the  counsel  for  respondent  times  finds  it  necessary  to  interpose  its 
attAi.'lcs iton  'general  principles/ and espe-  power  in  special  cases  to  prevent  unjust 
daily  because  violating  fundamental  prin-  or  burdensome  taxation,  as  well  as  to 
ciples  of  our  system,  —  that  governments  compel  the  performance  of  a  clear  duty, 
exist  by  the  consent  of  l^e  governed.  The  constitution  itself,  by  one  of  the 
and  that  taxation  and  representation  go  clauses  referred  to,  requires  the  legis- 
together.  The  taxation  under  the  act,  it  lature  to  exercise  its  control  over  the 
is  said,  is  really  in  the  hands  of  a  police  taxation  of  municipal  corporations,  by  re- 
board,  a  body  in  the  choice  of  which  the  stricting  it  to  what  that  body  may  regard 
people  of  Detroit  have  no  voice.  This  as  proper  bounds.  And  municipal  bodies 
argument  is  one  which  might  be  pressed  are  frequently  compelled  most  unwillingly 
upon  the  legislative  department  with  to  levy  taxes  for  the  payment  of  claims, 
great  force,  if  it  were  true  in  point  of  by  the  judgments  or  mandates  of  courts 
fact.  But  as  the  people  of  Detroit  are  in  which  their  representation  is  quite  as 
really  represented  throughout,  the  difll-  remote  as  that  of  the  people  of  Detroit  in 
culty  suggested  can  hardly  be  regarded  this  police  board.  It  cannot  therefore  be 
as  fundamental.  Tliey  were  represented  said  that  the  maxims  referred  to  have 
in  the  legislature  which  passed  the  act,  been  entirely  disregarded  by  the  legis- 
and  had  the  same  proportionate  voice  lature  in  the  passage  of  this  act.  But  as 
there  with  the  other  municipalities  in  the  counsel  do  not  daim  that,  in  so  far  as 
State,  all  of  winch  receive  from  that  body  they  have  been  departed  fVom,  the  consti- 
their  powers  of  local  government,  and  tution  has  been  violated,  we  cannot,  with 
such  only  as  its  wisdom  shall  prescribe  propriety,  be  asked  to  declare  the  act 
within  the  constitutional  limit  They  void  on  any  such  general  objection.*' 
were  represented  in  that  body  when  the  And  see  Wynehamer  r.  People,  13  N.  Y. 
present  police  board  were  appointed  by  878,  per  Sdden,  J. ;  Benson  v.  Mayor,  &c. 
it.  and  the  governor,  who  is  hereafter  to  of  Albany,  24  Barb.  248  et  uq. ;  Baltimore 
fill  vacandes,  will  be  chosen  by  the  State  v.  State,  16  Md.  876;  People  v.  Draper,  16 
at  Urge,  including  their  city.  There  is  N.  T.  632;  White  v.  Stamfbrd,  87  Conn, 
nothing  in  the  maxim  that  taxation  and  678. 
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in  their  opinion  it  is  opposed  to  a  spirit  supposed  to  pervade  the 
constitution,  but  not  expressed  in  words.  "  When  the  funda- 
mental law  has  not  limited,  either  in  terms  or  by  necessary  impli- 
cation, the  general  powers  conferred  upon  the  legislature,  we 
cannot  declare  a  limitation  under  the  notion  of  having  discovered 
something  in  the  spirit  of  the  constitution  which  is  not  even  men- 
tioned in  the  instrument."  ^  "  It  is  difficult,"  says  Mr.  Senator 
Yerplanck,  ^^  upon  any  general  principles,  to  limit  the  omnipotence 
of  the  sovereign  legislative  power  by  judicial  interposition,  except 
so  far  as  the  express  words  of  a  written  constitution  give  that 
authority.  There  are  indeed  many  dicta  and  some  great  authori* 
ties  holding  that  acts  contrary  to  the  first  principles  of  right  are 
void.  The  principle  is  unquestionably  sound  as  the  governing 
rule  of  a  legislature  in  relation  to  its  own  acts,  or  even  those  of  a 
preceding  legislature.  It  also  affords  a  safe  rule  of  construction 
for  courts,  in  the  interpretation  of  laws  admitting  of  any  doubtful 
construction,  to  presume  that  the  legislature  could  not  have  in- 
tended an  unequal  and  unjust  operation  of  its  statutes.  Such  a 
construction  ought  never  to  be  given  to  legislative  language  if  it 
be  susceptible  of  any  other  more  conformable  to  justice;  but  if 
the  words  be  positive  and  without  ambiguity,  I  can  find  no  author- 
ity for  a  court  to  vacate  or  repeal  a  statute  on  that  ground  alone. 
But  it  is  only  in  express  constitutional  provisions,  limiting  legis- 
lative power  and  controlling  the  temporary  will  of  a  majority,  by 
a  permanent  and  paramount  law,  settled  by  the  deliberate  wisdom 
of  the  nation,  that  I  can  find  a  safe  and  solid  ground  for  the 
authority  of  courts  of  justice  to  declare  void  any  legislative  enact- 
ment Any  assumption  of  authority  beyond  this  would  be  to 
place  in  the  hands  of  the  judiciary  powers  too  great  and  too  un- 
defined either  for  its  own  security  or  the  protection  of  private 
rights.     It  is  therefore  a  most  gratifying  circumstance  to  the 

1  People  r.  Fisher,  24  Wend.  216,  220;  lion  of  ralidity  of  statutes  dependent 
State  V,  Staten,  6  Cold.  288 ;  Walker  v.  upon  conformity,  or  want  of  it,  to  the 
Cincinnati,  21  Ohio  St.  14 ;  Sute  v.  Smith,  *'  spirit "  of  the  constitution  is  quoted  and 
44  Ohio  St.  848, 7  N.  E.  447, 12  N.  E.  829 ;  approved.  See  also  Sheppard  v.  Dow- 
People  V.  Rucker,  6  Col.  466;  Wliallon  v.  ling,  127  Ala.  1,  28  So.  791,  85  Am.  St. 
Ingham  Circ.  Judge,  61  Mich.  608,  16  68.  For  the  purpose  of  determining  qucs- 
N.  W.  876;  Wooten  v.  State,  24  Fla.  886,  tions  of  constitutionality  courts  will  not 
6  So.  39.  [But  see  Middleton  v.  Middle-  consider  questions  of  the  justice,  advisa- 
ton,  64  N.  J.  £q.  692,  86  Atl.  1066,  66  Am.  bility,  or  policy  of  the  act  State  ex  rel. 
St.  602,  86  L.  R.  A.  221,  holding  that  an  Smith  v.  McLellan,  188  Ind.  896,  87  N.  E. 
act  which  restricts  a  decree  for  a  dirorce  799.  For  a  raluable  discussion  of  the 
to  a  divorce  a  menaa  et  thoro  when  the  power  of  courts  to  declare  a  law  uncon- 
plaintiff  has  conscientious  scruples  against  stitutional  because  opposed  to  the  "spir- 
divorce  a  v/ncu^  is  void.  In  Com.  v,  Moir,  it''  of  the  constitution,  see  Lexington  v. 
193  Pa.  684,  49  Atl.  861,  86  Am.  St.  801,  Thompson,  —  Ky.  — ,  68  S.  W.  477,  67 
68  L.  R.  A.  887,  the  text  upon  the  quea-  L.  R.  A.  776  (May  28, 1902).^ 
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friends  of  regulated  liberty,  that  in  every  change  in  their  consti- 
tutional polity  which  lias  yet  taken  place  here,  whilst  political 
power  has  been  more  widely  diffused  among  the  people,  stronger 
and  better-defined  guards  have  been  given  to  the  rights  of  prop* 
erty."  And  after  quoting  certain  express  limitations,  he  pro- 
ceeds :  ^^  Believing  that  we  are  to  rely  upon  these  and  similar 
provisions  as  the  best  safeguards  of  our  rights,  as  well  as  the 
safest  authorities  for  judicial  direction,  I  cannot  bring  myself  to 
approve  of  the  power  of  courts  to  annul  any  law  solemnly  passed, 
either  on  an  assumed  ground  of  its  being  contrary  to  natural 
equity,  or  from  a  broad,  loose,  and  vague  interpretation  of  a  con- 
stitutional provision  beyond  its  natural  and  obvious  sense."  ^ 

The  accepted  theory  upon  this  subject  appears  to  be  this :  In 
every  sovereign  State  there  resides  an  absolute  and  uncontrolled 
power  of  legislation.  In  Great  Britain  this  complete  power  rests 
in  the  Parliament ;  in  the  American  States  it  resides  in  the  people 
themselves  as  an  organized  body  politic.  But  the  people,  l>y 
creating  the  Constitution  of  the  United  States,  have  delegated 
this  power  as  to  certain  subjects,  and  under  certain  restrictions, 
to  the  Congress  of  the  Union ;  and  that  portion  they  cannot  re- 
sume, except  as  it  may  be  done  through  amendment  of  the  national 
Constitution.  For  the  exercise  of  the  legislative  power,  subject 
to  this  limitation,  they  create,  by  their  State  constitution,  a  legis- 
lative depailment  upon  which  they  confer  it ;  and  granting  it  in 
general  terms,  they  must  be  understood  to  grant  the  whole  legis- 
lative power  which  they  possessed,  except  so  far  as  at  the  same 
time  tliey  saw  fit  to  impose  restrictions.  While,  therefore,  the 
Parliament  of  Britain  possesses  completely  the  absolute  and  un- 
controlled power  of  legislation,  the  legislative  bodies  of  the  Amer- 
ican States  possess  the  same  power,  except,  jirBt^  as  it  may  have 
been  limited  by  the  Constitution  of  the  United  States ;  and,  secondj 
as  it  may  have  been  limited  by  the  constitution  of  the  State.  A 
legislative  act  cannot,  therefore,  be  declared  void,  unless  its  con- 
flict with  one  of  these  two  instruments  can  be  pointed  out.^ 

It  is  to  be  borne  in  mind,  however,  that  there  is  a  broad  dif- 
ference between  the  Constitution  of  the  United  States  and  the 
constitutions  of  the  States  as  regards  the  powers  which  may  be 

1  Cochran  c.  Van   Sarlay,  20  Wend.         ^  People  r.  New  York  Central  Rail- 

866.  881,  888.     See  also  People  r.  Galla-  road  Co.,  34  Barb.  123;  Gentry  v.  Grif- 

gher,  4   Mich.  244;   Benson   v.   Mayor,  fith,  27  Tex.  461  ;  Danville  v.  Pace,  25 

&c.  of  Albany,  24  Barb.  248 ;  Grant  v.  Gratt.  1,  18  Am  Rep.  6:33;  Davis  i;.  State, 

Courier,  24   Barb.  282 ;  Wynehamer  v.  3  Lea,  377.     And  see  the  cases  cited,  ante, 

People,  13  N.  Y.  378,  per  Comttock,  J. ;  p.  237,  note  2. 
13  N.  Y.  453,  per  SMen,  J. ;  18  N.  Y. 
477,  per  Johnson,  J. 
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exercised  under  them.  The  government  of  the  United  States  is 
one  of  enumerated  powers ;  the  governments  of  the  States  are 
possessed  of  all  the  general  powers  of  legislation.  When  a  law 
of  Congress  is  assailed  as  void,  we  look  in  the  national  Constitu- 
tion to  see  if  the  grant  of  specified  powers  is  broad  enough  to  em- 
brace it ;  but  when  a  State  law  is  attacked  on  the  same  ground, 
it  is  presumably  valid  in  any  case,  and  this  presumption  is  a  con- 
clusive one,  unless  in  the  Constitution  of  the  United  States  or  of 
the  State  we  are  able  to  discover  that  it  is  prohibited.  We  look 
in  the  Constitution  of  the  United  States  for  grants  of  legislative 
power,  but  in  the  constitution  of  the  State  to  ascertain  if  any 
limitations  have  been  imposed  upon  the  complete  power  with 
which  the  legislative  department  of  the  State  was  vested  in  its 
creation.  Congress  can  pass  no  laws  but  such  as  the  Constitution 
authorizes  either  expressly  or  by  clear  implication ;  while  the 
State  legislature  has  jurisdiction  of  all  subjects  on  which  its  legis- 
lation is  not  prohibited.^  "  The  law-making  power  of  the  State," 
it  is  said  in  one  case,  ^^  recognizes  no  restraints,  and  is  bound  by 
none,  except  such  as  are  imposed  by  the  constitution.  That  in- 
strument lias  been  aptly  termed  a  legislative  act  by  the  people 
themselves  in  their  sovereign  capacity,  and  is  therefore  the  para- 
mount law.  Its  object  is  not  to  grant  legislative  power,  but  to 
confine  and  restrain  it.  Without  the  constitutional  limitations, 
the  power  to  make  laws  would  be  absolute.  These  limitations 
are  created  and  imposed  by  express  words,  or  arise  by  necessary 
implication.  The  leading  feature  of  the  constitution  is  the  sepa- 
ration and  distribution  of  the  powers  of  the  government.  It  takes 
care  to  separate  the  executive,  legislative,  and  judicial  powers,  and 
to  define  their  limits.  The  executive  can  do  no  legislative  act,  nor 
the  legislature  any  executive  act,  and  neither  can  exercise  judicial 
authority."  ^ 

It  does  not  follow,  however,  that  in  every  case  the  courts,  be- 
fore they  can  set  aside  a  law  as  invalid,  must  be  able  to  find  in 
the  constitution  some  specific  inhibition  which  has  been  disre- 
garded, or  some  express  command  which  has  been  disobeyed.^ 


1  Sill  V.  Village  of  Corning.  15  N.  Y. 
297 ;  People  r.  Superyisors  of  Orange, 
27  Barb.  576 ;  People  v.  Gallagher,  4  Mich. 
244 ;  Sears  v.  Cottrell,  5  Mich.  250 ;  Peo- 
ple V.  New  York  Central  Railroad  Co., 
24  N.  Y.  497,  604;  People  ».  Toynbee,  2 
Park.  Cr.  R.  490 ;  State  v,  Gutierrez,  15 
La.  Ann.  190;  Walpole  v.  Elliott,  18  Ind. 
268 ;  Smith  v.  Judge,  17  Cal.  547 ;  Com- 
monwealth V,  Hartman,  17  Pa.  St.  118; 


Kirby  v.  Shaw,  19  Pa.  St.  258 ;  Weister 
17.  Hade,  52  Pa.  St.  474 ;  Danville  v.  Pace, 
26  Gratt.  1,  9, 18  Am.  Rep.  663. 

«  Sill  V,  Corning,  15  N.  Y.  297.  308. 

*  A  remarkable  case  of  eyasion  to 
avoid  the  purpose  of  the  constitution,  and 
still  keep  within  its  terms,  was  considered 
in  People  v.  Albertson,  55  N.  Y.  50.  In 
Taylor  v  Commissioners  of  Ross  County, 
23  Ohio  St.  22,  the  Supreme  Court  of 
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Prohibitioiis  are  only  important  where  they  are  in  the  nature  of 
exceptions  to  a  general  grant  of  power ;  and  if  the  authority  to 
do  an  act  has  not  been  granted  by  the  sovereign  to  its  representa- 
tive, it  cannot  be  necessary  to  prohibit  its  being  done.  If  in  one 
department  was  vested  the  whole  power  of  the  government,  it 
might  be  essential  for  the  people,  in  the  instrument  delegating 
this  complete  authority,  to  make  careful  and  particular  exception 
of  all  those  cases  which  it  was  intended  to  exclude  from  its  cog- 
nizance ;  for  without  such  Exception  the  government  might  do 
whatever  the  people  themselves,  when  met  in  their  sovereign 
capacity,  would  have  power  to  do.  But  when  only  the  legislative 
power  is  delegated  to  one  department,  and  the  judicial  to  another, 
it  is  not  important  that  the  one  should  be  expressly  forbidden  to 
try  causes,  or  the  other  to  make  laws.  The  assumption  of  judi- 
cial power  by  the  legislature  in  such  a  case  is.  unconstitutional, 
because,  though  not  expressly  forbidden,  it  is  nevertheless  incon- 
sistent with  the  provisions  which  have  conferred  upon  another 
department  the  power  the  legislature  is  seeking  to  exercise.^  And 
for  similar  reasons  a  legislative  act  which  should  undertake  to 
make  a  judge  the  arbiter  in  his  own  controversies  would  be  void, 
because,  though  in  form  a  provision  for  the  exercise  of  judicial 
power,  in  substance  it  would  be  the  creation  of  an  arbitrary  and 
irresponsible  authority,  neither  legislative,  executive,  nor  judicial, 
and  wholly  unknown  to  constitutional  government.^  It  could  not 
be  necessary  to  forbid  the  judiciary  to  render  judgment  without 
suffering  the  party  to  make  defence;  because  it  is  implied  in 
judicial  authority  that  there  shall  be  a  hearing  before  condemna- 
tion.^ Taxation  cannot  be  arbitrary,  because  its  very  definition 
includes  apportionment,  nor  can  it  be  for  a  purpose  not  public, 
because  that  would  be  a  contradiction  in  terms.*  The  right  of 
local  self-government  cannot  be  taken  away,  because  all  our  con- 
stitutions assume  its  continuance  as  the  undoubted  right  of  the 
people,  and  as  an  inseparable  incident  to  republican  government.^ 

Ohio  found  itself  under  the  necessity  of  ings,  10  Allen,  670;  Opinions  of  Judges, 

declaring  that  that  which  was  forbidden  58  Me.  690 ;  People  v.  Batchellor,  63  N.  Y. 

by  the  constitution  could  no  more  be  128;   Lowell  v.  Boston,  HI  Mass.  464. 

done  indirectly  than  directly.  ZRe  Page,  60  Kan.  842,  68  Pac  478,  47 

1  Ante,  pp.  126-167,  and  cases  cited.  L.  R.  A.  68.] 

■^  Postf  pp.  602-696,  and  cases  cited.  *  People  v.  Mayor,  &c.  of  Chicago,  61 

«  Post,  pp.  60:5-606.     On  this  subject  111.  17;   People  v.  Hurlbut,  24  Mich.  44; 

in  general,  reference  is  made  to  those  State  v.  Denny,  118  Ind.  449,  21  N.  £. 

very  complete  recent  works,  Bigelow  on  274.    QBut  this  does  not  invalidate  an 

Estoppel,  and  Freeman  on  Judgments.  act  arbitrarily  imposing  upon  a  county 

*  Post,  ch.   14.      And    see    Curtis  v.  the  duty  of  erecting  and  maintaining  a 

Whipple,  24  Wis.  350;  Tyson  r.  Scho<d  high  school.    State  v.  Freeman,  61  Kan. 

Directors,  61  Pa.  St.  9;  Freeland  v.  Hast-  90,  68  Pac.  969,  47  L.  U.  A.  67.    Upon 
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The  bills  of  rights  in  the  American  constitutions  forbid  that 
parties  shall  be  deprived  of  property  except  by  the  law  of  the 
land ;  but  if  the  prohibition  had  been  omitted,  a  legislative  en- 
actment to  pass  one  man's  property  over  to  another  would  never- 
theless be  void.  If  the  act  proceeded  upon  the  assumption  that 
such  other  person  was  justly  entitled  to  the  estate,  and  therefore 
it  was  transferred,  it  would  be  void,  because  judicial  in  its  nature ; 
and  if  it  proceeded  without  reasons,  it  would  be  equally  void,  as 
neither  legislative  nor  judicial,  but  a  mere  arbitrary  fiat.^  There 
is  no  difficulty  in  saying  that  any  such  act,  which  under  pretence 
of  exercising  one  power  is  usurping  another,  is  opposed  to  the 
constitution  and  void.  It  is  assuming  a  power  which  the  people, 
if  they  have  not  granted  it  at  all,  have  reserved  to  themselves. 
The  maxims  of  Magna  Charta  and  the  common  law  are  the  in- 
terpreters of  constitutional  grants  of  power,  and  those  acts  which 
by  those  maxims  the  several  departments  of  government  are  for- 
bidden to  do  cannot  be  considered  within  any  grant  or  appor- 
tionment of  power  which  the  people  in  general  terms  have  made 
to  those  departments.  The  Parliament  of  Great  Britain,  indeed, 
as  possessing  the  sovereignty  of  the  country,  has  the  power  to 
disregard  fundamental  principles,  and  pass  arbitrary  and  unjust 
enactments ;  but  it  cannot  do  this  rightfully,  and  it  has  the  power 
to  do  so  simply  because  there  is  no  written  constitution  from 
which  its  authority  springs  or  on  which  it  depends,  and  by  which 
the  courts  can  test  the  validitv  of  its  declared  will.  The  rules 
which  confine  the  discretion  of  Parliament  within  the  ancient 


this  right  to  locnl  Belf-goTemment,  see  peal,  16  Pa.  St.  266.  "It  is  now  con- 
State  ex  rel.  Bulkley  u,  Williams,  08  sidered  an  universal  and  fundamental 
Conn.  131,  85  Atl.  24,  421,  48  L.  K.  A.  proposition  in  every  well  regulated 
466 ;  Newport  v.  Horton,  22  R.  I.  190,  47  and  properly  administered  government, 
Atl.  312,  50  L.  R.  A.  330;  Rathhone  r.  whether  embodied  in  a  constitutional 
Wirth,  150  N.  Y.  469,  46  N.  E.  15,  24,  34  form  or  not,  that  private  property  cannot 
L.  R.  A.  408,  419 ;  O'Connor  v.  Fond  du  be  taken  for  strictly  private  purposes  at 
Lac,  109  Wis.  253,  85  N.  W.  827,  63  L.  R.  all,  nor  for  public  uses  without  a  just 
A.  831 ;  Com.  ex  rel.  Elkin  v.  Moir,  109  compensation ;  and  that  the  obligation  of 
Pa.  634,  49  Atl.  851,  53  L.  R.  A.  887,  contracts  cannot  be  abrogated  or  essen- 
85  Am.  St.  801 ;  State  v.  Fox,  —  Ind.  — ,  tially  impaired.  These  and  other  vested 
63  N.  K.  19,  55  L.  R.  A.  893  (Feb.  26,  rights  of  the  citizen  are  held  sacred  and 
1902);  Americus  v.  Perry,  114  Ga.  871,  inviolable,  even  against  the  plenitude  of 
40  S.  E.  1004,  67  L.  R.  A.  280;  State  power  of  the  legislative  department." 
ex  rel.  White  ».  Barker,  —  Iowa,  — ,  89  Nelson,  J.,  in  People  v.  Morris,  13  Wend. 
N.  W.  204,  57  L.  R.  A.  244  (Feb.  13,  325,  328.  See  Bank  of  Michigan  v.  Wil- 
1902) ;  Lexington  v.  Thompson,  —  Ky.  liams,  6  Wend.  478.  [Property  of  a  pri- 
— ,  68  S.  W.  477,  67  L.  R.  A.  776  (May  vate  eleemosynary  corporation  is  none 
28,  1902).^  See  cases  posi^  pp.  266,  334.  the  less  private  because  it  is  charged 
1  Bowman  r.  Middleton,  1  Bay,  252;  with  the  maintenance  of  a  public  char- 
Wilkinson  r.  Leland,  2  Pet.  627;  Terrett  ity.  State  r.  Neff,  62  Ohio  St.  375,  40 
V,  Taylor,  0  Cranch,  43;   Ervine's  Ap-  N.  E.  720,  28  L.  R.  A.  409-3 
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landmarlcs  are  rules  for  the  construction  of  the  powers  of  the 
American  legislatures ;  and  however  proper  and  prudent  it  may 
be  expressly  to  prohibit  those  things  which  are  not  understood  to 
be  within  the  proper  attributes  of  legislative  power,  such  prohibi- 
tion can  never  be  regarded  as  essential,  when  the  extent  of  the 
power  apportioned  to  the  legislative  department  is  found  upon 
examination  not  to  be  broad  enough  to  cover  the  obnoxious  au- 
thority. The  absence  of  such  prohibition  cannot,  by  implication, 
confer  power. 

Nor,  where  fundamental  rights  are  declared  by  the  constitution, 
is  it  necessary  at  the  same  time  to  prohibit  the  legislature,  in 
express  terms,  from  taking  them  away.  The  declaration  is  itself 
a  prohibition,  and  is  inserted  in  the  constitution  for  the  express 
purpose  of  operating  as  a  restriction  upon  legislative  power.^ 
Many  things,  indeed,  which  are  contained  in  the  bills  of  rights 
to  be  found  in  the  American  constitutions,  are  not,  and  from  the 
very  nature  of  the  case  cannot  be,  so  certain  and  definite  in  char- 
acter as  to  form  rules  for  judicial  decisions;  and  they  are  declared 
rather  as  guides  to  the  legislative  judgment  than  as  marking  an 
absolute  limitation  of  power.  The  nature  of  the  declaration  will 
generally  enable  us  to  determine  without  difficulty  whether  it  is 
the  one  thing  or  the  other.  If  it  is  declared  that  all  men  are  free, 
and  no  man  can  be  slave  to  another,  a  definite  and  certain  rule  of 
action  is  laid  down,  which  the  courts  can  administer;  but  if  it  be 
said  that  ^^  the  blessings  of  a  free  government  can  only  be  main- 
tained by  a  firm  adherence  to  justice,  moderation,  temperance, 
frugality,  and  virtue,"  we  should  not  be  likely  to  commit  the  mis- 
take of  supposing  that  this  declaration  would  authorize  the  courts 
to  substitute  their  own  view  of  justice  for  that  which  may  have 
impelled  the  legislature  to  pass  a  particular  law,  or  to  inquire  into 
the  moderation,  temperance,  frugality,  and  virtue  of  its  members, 
with  a  view  to  set  aside  their  action,  if  it  should  appear  to  have 
been  influenced  by  the  opposite  qualities,  (a)  It  is  plain  that 
what  in  the  one  case  is  a  rule,  in  the  other  is  an  admonition 
addressed  to  the  judgment  and  the  conscience  of  all  persons  in 
authority,  as  well  as  of  the  people  themselves. 

So  the  forms  prescribed  for  legislative  action  are  in  the  nature 
of  limitations  upon  its  authority.     The  constitutional  provisions 

1  Beebe  v.  State,  6  Ind.  601.  This 
principle  is  very  often  acted  upon  when 
not  expressly  declared. 

(a)  [^So  a  statute  cannot  authorize  a  board  of  health  to  annul  a  pliysician's 
license  "for  prossly  unprofessional  conduct  of  a  character  likely  to  deceive  or 
defraud  the  public  "  without  in  some  way  defining  what  is  "  grossly  unprofessional 
ooDdact."    Uathews  v.  Murphy,  28  Ky.  L.  Bep.  760, 68  8.  W.  786,  64  L.  R.  A.  416.^ 
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which  cstahlisli  them  are  equivalent  to  a  declaration  that  the  legis- 
lative power  shall  be  exercised  under  these  forms,  and  shall  not 
be  exercised  under  anj  other.  A  statute  which  does  not  observe 
them  will  plainly  be  ineffectual.^ 

%  _ 

Statvte%   UnconBtitutional  in  Part. 

It  will  sometimes  be  found  that  an  act  of  the  legislature  is 
opposed  in  some  of  its  provisions  to  the  constitution,  while 
others,  standing  by  themselves,  would  be  unobjectionable.  So 
the  forms  observed  in  passing  it  may  be  sufficient  for  some  of 
the  purposes  sought  to  be  accomplished  by  it,  but  insufficient  for 
others.  In  any  such  case  the  portion  which  conflicts  with  the 
constitution,  or  in  regard  to  which  the  necessary  conditions  have 
not  been  observed,  must  be  treated  as  a  nullity.  Whether  the 
other  parts  of  the  statute  must  also  be  adjudged  void  because  of 
the  association  must  depend  upon  a  consideration  of  the  object  of 
the  law,  and  in  what  manner  and  to  what  extent  the  unconstitu- 
tional portion  affects  the  remainder.  A  statute,  it  has  been  said, 
is  judicially  held  to  be  unconstitutional,  because  it  is  not  within 
the  scope  of  legislative  authority;  it  may  either  propose  to  ac- 
complish something  prohibited  by  the  constitution,  or  to  accom- 
plish some  lawful,  and  even  laudable  object,  by  means  repugnant 
to  the  Constitution  of  the  United  States  or  of  the  State.'  A 
statute  may  contain  some  such  provisions,  and  yet  the  same  act, 
having  received  the  sanction  of  all  branches  of  the  legislature,  and 
being  in  the  form  of  law,  may  contain  other  useful  and  salutary 
provisions,  not  obnoxious  to  any  just  constitutional  exception. 
It  would  be  inconsistent  with  all  just  principles  of  constitutional 
law  to  adjudge  these  enactments  void  because  they  are  associated 
in  the  same  act,  but  not  connected  with  or  dependent  on  others 
which  are  unconstitutional.'    Where,  therefore,  a  part  of  a  statute 

1  See  ante,  pp.  186  et  Mtq,  wealth  v.  Pomeroy,  6  Gray,  4S6 ;  State  v. 

*  Commonwealth  v.  Clapp,  6  Gray,  97.  Copeland,  8  R.  I.  88 ;  State  v.  Snow,  8 
**  A  law  that  is  unconstitational  ia  00  be-  R.  I.  64 ;  Armstrong  v.  Jackson,  1  BUckf. 
cause  it  is  either  an  assumption  of  power  874  ;  Clark  v.  Ellis,  2  Blackf .  8 ;  McCnl- 
not  legislative  in  its  nature,  or  because  it  loch  v.  State,  11  Ind.  424;  People  v.  Hill, 
is  inconsistent  with  some  provision  of  the  7  Cal.  07 ;  Lathrop  o.  Mills,  19  Cal.  618 ; 
federal  or  State  Constitution."  Wood-  Rood  v.  McCargar,  49  Cal.  117;  Super- 
vortht  J.,  in  Commonwealth  v,  MazweU,  visors  of  Knox  Co.  t;.  Davis,  68  III.  406; 
27  Pa.  St.  444,  466.  Myers  v.  People,  67  111.  608;  Thomson  v. 

*  Commonwealth  v.  Clapp,  6  Gray,  97.  Grand  Gulf  Railroad  Co.,  8  How.  (MIm.) 
See  to  the  same  effect,  Fisher  v.  McGirr,  240 ;  Campbell  v.  Union  Bank,  7  Miss. 
1  Gray,  1 ;  Warren  v.  Mayor,  ftc.  of  626 ;  Mobile  &  Ohio  Railroad  Co.  v.  State* 
Charlestown,  2  Gray,  S4;  Wellington,  29  Ala.  678;  South  k  N.  Ala.  R.  R.  Co. 
Petitioner,  16  Pick.  87;  Commonwealth  v.  Morris,  66  Ala.  198;  Santo  v.  State, 
V,  HitchiDgs,   6   Gray,  482;    Common-  2  Iowa,  166;   State  v.  Cos,  8  Eng.  486; 
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is  unconstitutional,  that  fact  does  not  authorize  the  courts  to 
declare  the  remainder  void  also,  unless  all  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each  other,  operating 
together  for  the  same  purpose,  or  otherwise  so  connected  together 
in  meaning,  that  it  cannot  be  presumed  the  legislature  would 
liave  passed  tlie  one  without  the  other.^  The  constitutional  and 
unconstitutional  provisions  may  even  be  contained  in  the  same 
section,  and  yet  be  perfectly  distinct  and  separable,  so  that  the 
first  may  stand  though  the  last  fall.  The  point  is  not  whether 
they  are  contained  in  the  same  section ;  for  tlie  distribution  into 
sections  is  purely  artificial ;  but  whether  they  are  essentially  and 
inseparably  connected  in  substance.^  If,  when  the  unconstitu- 
tional portion  is  stricken  out,  that  which  remains  is  complete  in 
itself,  and  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent,  wholly  independent  of  that  which  was 
rejected,  it  must  be  sustained.  The  difficulty  is  in  determining 
whether  the  good  and  bad  parts  of  the  statute  are  capable  of 
being  separated  within  the  meaning  of  this  rule.  If  a  statute 
attempts  to  accomplish  two  or  more  objects,  and  is  void  as  to  one, 
it  may  still  be  in  every  respect  complete  and  valid  as  to  the 

Major,  &c.  of  Sartnnah  v.  State,  4  Oa.  invalid  proTisions,  and  will  be  upheld  so 

26 ;  Exchange  Bank  v.  Hines,  8  Ohio  St.  far  as  it  is  within  the  valid  portions. 

1 ;  Robinson  v.  Bank  of  Darien,  18  Ga.  Donuersberger  v.  Prendergast,    128  111. 

65;    State  v,  Wheeler,   25    Conn.  290;  229,  21  N.  E.  1. 

People  0.  Lawrence,  86  Barb.  177;  Wil-         ^  Commonwealth  o.  Hitchings,  5 Gray, 

Hams  V.  Payson,  14  La.  Ann.  7 ;  Ely  v,  482.    See  People  v.  Brlggs,  50  N.  T.  553. 

Thompson,  3  A.  K.  Marsh.  70;  Davis  r.  [See  also  Field  v.  Clark,  143  U.  S.  649, 

Sute,  7  Md.  151 ;  State  v.  Commissioners  12  Sup.  Ct.  Hep.  495;  Presser  v.  Illinois, 

of  Baltimore,  29  Md.  521 ;  Hagerstown  v.  116  U.  S.  263,  6  Sup.  Ct.  Rep.  580 ;  Pen- 

Dechert,  32  Md.  869;    Berry  v.  Balti-  niman's  Case,  103  U.  S.  716;  Keokuk 

more,  &c.  R.  R.  Co.,  41  Md.  446,  20  Am.  N.  L.  Packet  Co.  v.  Keokuk,  95  U.  S.  80; 

Rep.  69;   Sute  v.  Clarke,  54  Mo.   17;  Com.  v.  Clark,  195  Pa.  684.  46  Atl.  286, 

Lowndes  Co.  o.  Hunter,  49   Ala.  507 ;  57  L.  R.  A.  848,  and  'other  cases  cited 

Isom  V.  Mississippi,  &e.  R.  R.  Co.,  86  in  brief  for  plaintiff  in  error  in  Tullis  v. 

Miss.  300;  Bank  of  Hamilton  v.  Dudley's  Lake  Erie  and  Western  R.  Co,  44  L.ed. 

Lessee,  2  Pet.  492;  Turner  v.  Com'rs,  27  U.  S.  192;  Wheeler  v.  N.  Y.,  N.  H.  &  H. 

Kan.  314;    In  re  Grofib,  21  Neb.  647,  R.  Co.,  178  U.  S.  321,  20  Sup.  Ct.  Rep. 

88  N.  W.  426;   State  v.  Tattle.  53  Wis.  949,  aff.  70  Conn.  826,   89   Atl.  443  ~] 

45,  9  N.  W.  791 ;  People  v.  Hall,  8  Col.  Although  a  proviso  is  ineffectual  because 

485,  9  Paa  84.    **  To  the  extent  of  the  unconstitutional,  it  cannot  be  disregarded 

dollision  and  repugnancy,  the  law  of  the  when  the  intention  of  the  legislature  is  in 

State  must  yield ;  and  to  that  extent,  and  question.     Commonwealth  v.  Potts,  79 

no  further,  it  is  rendered  by  such  repug-  Pa.  St.  164. 

nancy  inoperative  and  void.''    Common-         ^  Commonwealth  v.  Hitcliings,  5  Gray, 

wealth  0.  Kimball,  24  Pick.  359,  861.  per  482;  Willard  v.  People,  5  III.  461 ;  Eells 

Shaw,  Ch.  J. ;  Norris  v,  Boston,  4  Met  v,  Peoplei  5  Bl.  498 ;  Robinson  v,  Bidwell, 

282;   Eckhart  v.  State,  5  W.  Va.  515.  22Cal.  379;  State  v.  Easterbrook,  3  Nev. 

Where  the  portions  are  separable,  action  173 ;    Hagerstown  v.  Dechert,  32    Md. 

under  the  statute  will  be  presumed  to  869 ;  People  v.  Kenney,  96  N.  T.  294. 
hare  been  taken  without  reference  to  the 
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other.     But  if  its  purpose  is  to  accomplish  a  single  object  only, 

and  some  of  its  provisions  are  void,  the  whole  must  fail  unless 
sufficient  remains   to  effect  the  object  without  the  aid  of  the 

invalid  portion.^     And  if  they  are   so  mutually  connected  with 

and  dependent  on  each  other,  as  conditions,  considerations,  or 

compensations  for  each  other,  ns  to  warrant  the  belief  that  the 

legislature  intended   them  as  a  whole,  and  if  all  could  not  be 

carried  into  effect  the  legislature  would  not  pass  the  residue  inde- 
pendently, then  if  some  parts  are  unconstitutional,  all  the  pro- 
visions which  are  thus  dependent,  conditional,  or  connected  must 
fall  with  them.^ 

^  Santo  V.  State,  2  Iowa,  165.     But  posed  they  were  without  power  to  adopt 

perliapB  the  doctrine  of  sustaining  one  the  Toid  part  of  the  act,  they  would  liave 

part  of  a  statute  when  the  other  is  void  made  an  essentially  different  provision 

was  carried  to  an  extreme  in  this  case,  by  the  other.    See  also  People  v.  Bull,  46 

A  proliibitory  liquor  law  had  been  passed  N.  Y.  67,  where  part  of  an  act  was  sus- 

wliich  was  not  objectionable  on  constitu-  tained  whicli  probably  would  not  have 

tional  grounds,  except  tliat  tlie  last  sec-  been  adopted    by  the   legislature  sepa- 

tion  provided  that  "  the  question  of  pro-  rately.    It  must  be  obvious,  in  any  case 

liibiting   the   sale  and    manufacture    of  wliere  part  of  an  act  is  set  aside  as  un- 

intoxicating  liquor*'  should  be  submitted  constitutional,  tliat  it  is  unsafe  to  indulge 

to  tlie  electors  of  tlie  State,  and  if  it  in   the  same  extreme    presumptions  in 

should  appear  "  that  a  majority  of  the  support  of  the  remainder  that  are  allow- 

votes  cast  as  aforesaid,  upon  said  ques-  able  in  support  of  a  complete  act  when 

tion  of  proiiibition,  shall  be  for  the  pro-  some  cause  of  invalidity  is  suggested  to 

hihitory  liquor  law,  then  this  act  shall  the  whole  of  it.    In  the  latter  case,  we 

take  effect  on  the  first  day  of  July,  1856."  know  the  legislature  designed  the  whole 

The  court  held  this  to  be  an  attempt  by  act  to  have  effect,  and  we  should  sustain 

the  legislature  to  shift  the  exercise  of  it  if  possible ;  in  the  former,  we  do  not 

legislative  power  from  themselves  to  the  know  that  the  legislature  would    have 

people,  and  therefore  void ;  but  they  also  been  willing  that  a  part  of  the  act  should 

iield  that  the  remainder  of  the  act  was  be  sustained  if  the  remainder  were  held 

complete  without  this  section,  and  must  void,  and  there  is  generally  a  presump- 

therefore  be  sustained  on  the  rule  above  tion  more  or  less  strong  to  the  contrary, 

given.    The  reasoning  of    the  court  by  While,  therefore,  in  the  one  case  the  act 

which  they  are  brought  to  this  conclusion  should  be  sustained  unless  the  invalidity 

is  ingenious ;  but  one  cannot  avoid  feel-  is  clear,  in  the  other  the  whole  should 

ing,  especially  after  reading  the  dissent-  fall  unless  it  is  manifest  the  portion  not 

ing  opinion  of  Chief  Justice  Wright,  that  opposed  to  the  constitution  can  stand  by 

by  the  decision  the  court  gave  effect  to  itself,  and  that  in  the  legislative  intent  it 

an  act  which  the  legislature  did  not  de-  was  not  to  be  controlled  or  modified  in  its 

sign  should  take  effect  unless  the  result  construction  and  effect  by  the  part  which 

of  the  unconstitutional  submission  to  the  was  void.     QNnel  v.  People,  187  III.  687, 

people  was  in  iu  favor.     See  also  Weir  v,  68  N.  R.  616,  62  L.  R.  A.  287,  79  Am.  St. 

Cram,  87  Iowa,  649.    For  a  similar  rul-  288;  Redell  v,  Moores,  62  Neb.  —,  88  N. 

ing,  see  Mnize  v.  State,  4  Ind.  342 ;  over-  W.  248,  66  L.  R.  A.  740.] 

ruled  in  Meshmeier  v.  State,  1 1  Ind.  482.  >  Warren  v.  Mayor,  ftc.  of  Charles- 

And  see  State  v.  Dombaugh,  20  Ohio  St.  town,  2  Gray,  84 ;  States.  Commissioners 

167,  where  it  was  held  competent  to  con-  of  Perry  County,  6  Ohio  St.  497 ;  State 

strue  a  part  of  an  act  held  to  be  valid  by  v.  Pugh,  48  Ohio  St  98 ;  Slauson  v.  Ra- 

another  part  adjudged  unconstitutional,  cine,  18  Wis.  398 ;  Allen  County  Com- 

though   the  court  considered  it  *'  quite  missioners  v.  Silvers,  22  Ind.  491 ;  State 

probable  "that  if  the  legislature  had  sup-  v.  Denny,  118  Ind.  449,  21  N.  £.  274; 


CH.  VII.]  DECLARING  STATUTES  UNCONSTITUTIONAL. 


249 


It  has  accordingly  been  held,  where  a  statute  submitted  to  the 
voters  of  a  county  the  question  of  the  removal  of  their  county 
seat,  and  one  section  imposed  the  forfeiture  of  certain  vested 
rights  in  case  the  vote  was  against  the  removal,  that  this  portion 
of  the  act  being  void,  the  whole  must  fall,  inasmuch  as  the  whole 
was  submitted  to  the  electors  collectively,  and  the  threatened 
forfeiture  would  naturally  affect  the  result  of  the  vote.^ 

And,  where  a  statute  annexed  to  the  city  of  Racine  certain 
lands  previously  in  the  township  of  Racine,  but  contained  an 
express  provision  that  the  lands  so  annexed  should  be  taxed  at  a 
different  and  less  rate  than  other  lands  in  the  city;  the  latter 
provision  being  held  unconstitutional,  it  was  also  held  that  the 
wliole  statute  must  fail,  inasmuch  as  such  provision  was  clearly 
intended  as  a  compensation  for  the  annexation.^ 

And  where  a  statute,  in  order  to  obtain  a  jury  of  six  persons, 
provided  for  the  summoning  of  twelve  jurors,  from  whom  six 
were  to  be  chosen  and  sworn,  and  under  the  constitution  the  jury 
must  consist  of  twelve,  it  was  held  that  the  provision  for  reducing 
the  number  to  six  could  not  be  rejected  and  the  statute  sustained, 
inasmuch  as  this  would  be  giving  to  it  a  construction  and  effect 
different  from  that  the  legislature  designed;  and  would  deprive 
the  parties  of  the  means  of  obtaining  impartial  jurors  which  the 
statute  had  intended  to  give.^ 

On  the  other  hand,  —  to  illustrate  bow  intimately  the  valid  and 
invalid  portions  of  a  statute  may  be  associated,  —  a  section  of  the 
criminal  code  of  Illinois  provided  that  ^^  if  any  person  shall  bar* 
bor  or  secrete  any  negro,  mulatto,  or  person  of  color,  the  same 
being  a  slave  or  servant,  owing  service  or  labor  to  any  other 
perflons,  whether  they  reside  in  this  State  or  in  any  other  State, 
or  Territory,  or  district,  within  the  limits  and  under  the  jurisdic- 
tion of  the  United  States,  or  shall  in  any  wise  hinder  or  prevent 
the  lawful  owner  or  owners  of  such  slaves  or  servants  from 
retaking  them  in  a  lawful  manner,  every  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,"  4&c.,  and  it  was  held 
that,  although  the  latter  portion  of  the  section  was  void  within 


Eckhart  p.  Sute,  6  W.  Va.  616;  Allen  v. 
liouisiana,  laS  U.  S.  80 ;  Tillman  v.  Cocke, 

9  Bax.  4'20 ;  Jonet  i;.  Jones,  104  N.  T.  284, 

10  N.  E.  260 ;  Meyer  v.  Berlandi,  39  Minn. 
488, 40  N.  W.  613.  Wliere  a  atatute  made 
the  tame  proTision  for  taxing  telegraph 
mestiages  sent  to  points  within  and  to 
points  without  the  State,  and  was  void 
as  to  the  latter,  it  was  held  wholly  void. 
Western  Union  TeL  Co.  v.  State,  62  Tex. 
680L 


I  State  V,  Commissioners  of  Perry 
County,  6  Ohio  St.  497.  And  see* Jones  v. 
Bobbins,  8  Gh*ay,  829 ;  Monroe  v.  Collins, 
17  Ohio  St.  (566,684;  Taylor  v.  Commis- 
sioners of  Ross  County,  23  Ohio  St.  22, 
84. 

>  Slauson  v.  Racine,  18  Wis.  398,  fol- 
lowed in  State  v.  Dousman,  28  Wis.  641. 

s  Campau  v.  Detroit,  14  Mich.  266. 
See  Commonwealth  v.  Potts,  79  Pa.  St 
164. 


250  CONSTITUTIONAL  UMITATIONS.  [CH.  VIL 

the  decision  in  Prigg  v.  Pennsylvania,^  yet  that  the  first  portion, 
being  a  police  regulation  for  the  preservation  of  order  in  the 
State,  and  important  to  its  well-being,  and  capable  of  being 
enforced  without  reference  to  the  rest,  was  not  affected  by  the 
invalidity  of  the  rest' 

A  legislative  act  may  be  entirely  valid  as  to  some  classes  of 
cases,  and  clearly  void  as  to  others.^  A  general  law  for  the  pun- 
ishment of  offences,  which  should  endeavor  to  reach,  by  its  retro- 
active operation,  acts  before  committed,  as  well  as  to  prescribe  a 
rule  of  conduct  for  the  citizen  in  the  future,  would  be  void  so  far 
as  it  was  retrospective ;  but  such  invalidity  would  not  affect  the 
operation  of  the  law  in  regard  to  the  cases  which  wei*e  within  the 
legislative  control.  A  law  might  be  void  as  violating  the  obliga- 
tion of  existing  contracts,  but  valid  as  to  all  contracts  which 
should  be  entered  into  subsequent  to  its  passage,  and  which  there- 
fore would  have  no  legal  force  except  such  as  the  law  itself  would 
allow.^  In  any  such  case  the  unconstitutional  law  must  operate 
as  far  as  it  can,^  and  it  will  not  be  held  invalid  on  the  objection 
of  a  party  whose  interests  are  not  affected  by  it  in  a  manner 
which  the  constitution  forbids.  If  there  are  any  exceptions  to 
this  rule,  they  must  be  of  cases  only  where  it  is  evident,  from  a 
contemplation  of  the  statute  and  of  the  purpose  to  be  accom- 
plished by  it,  that  it  would  not  have  been  passed  at  all,  except  as 
an  entirety,  and  that  the  general  purpose  of  the  legislature  will 
be  defeated  if  it  shall  be  held  valid  as  to  some  cases  and  void  as 
others. 

Waiving  a  Constitutional  Objection, 

There  are  cases  where  a  law  in  its  application  to  a  particular 
case  must  be  sustained,  because  the  party  who  makes  objection 
has,  by  prior  action,  precluded  himself  from  being  heard  against 
it.^     Where  a  constitutional  provision  is  designed  for  the  protec- 

^16  Pet.  539.  proTision  for  compensation.    The  com- 

3  Willard  v.  People,  6  III.  461 ;  Eells  v.  miBsioners  elected  to  take  lands  belonging 

People,  6  111.  498.     See  Hageretown  o.  to  the  city.    Held,  that  the  act  was  not 

Dechert,  32  Md.  369.  whoUj  void  for  the  omission  to  provide 

*  Moore  t;.  New  Orleans,  82  La.  Ann.  compensation  in  case  the  lands  of  individ> 
726.     A  law  forbidding  the  sale  of  liquors  uals  had  been  selected, 
may  be  Toid  as  to  imported  liquors  and         *  Baker  v.  Braman,  6  Hill,  47;   Re- 
valid  as  to  all  others.    Tieman  v,  Rinker,  gents  of  University  v.  Williams,  9  Gill  & 
102  U.  S.  123 ;  Sute  v.  Amery,  1 2  R.  I.  64.  J.  365,  81  Am.  Dec.  72 ;  Re  Middleto wn, 

«  Mundy  v,  Monroe,  1  Mich.  68 ;  Car-  82  N.  T.  196.     The  case  of  Sadler  v. 

gill  V.  Power,  1  Mich.  869.    In  People  v,  Langham,  84  Ala.  811,  appears   to  be 

Rochester,  50  N.  Y.  525,  certain  commit-  opposed  to  this  principle,  but  it  also  ap- 

sioners  were  appointed  to  take  for  a  city  pears  to  us  to  be  based  upon  cases  which 

ball  either  lands  belonging  to  the  city  or  are  not  applicable, 
lands  of  individuals.    The  act  made  no        *  One  waives  right  to  olject  to  law 
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tion  solely  of  the  property  rights  of  the  citizen,  it  is  competent 
for  him  to  waive  the  protection,  and  to  consent  to  such  action  as 
would  be  invalid  if  taken  against  his  will.  On  this  ground  it  has 
been  held  that  an  act  appropriating  the  private  property  of  one 
person  for  the  private  purposes  of  another,  on  compensation  made, 
was  valid  if  he  whose  property  was  taken  assented  thereto ;  and 
that  he  did  assent  and  waive  the  constitutional  privilege,  if 
he  received  the  compensation  awarded,  or  brought  an  action  to 
recover  it.^  So  if  an  act  providing  for  the  appropriation  of  prop- 
erty for  a  public  use  shall  authorize  more  to  be  taken  than  the 
use  requires,  although  such  act  would  be  void  without  the  owner's 
assent,  yet  with  it  all  objection  on  the  ground  of  unconstitution- 
ality is  removed.'*  And  where  parties  were  authorized  by  statute 
to  erect  a  dam  across  a  river,  provided  they  should  first  execute 
a  bond  to  the  people  conditioned  to  pay  such  damages  as  each 
and  every  person  might  sustain  in  consequence  of  the  erection  of 
the  dam,  the  damages  to  be  assessed  by  a  justice  of  the  peace, 
and  the  dam  was  erected  and  damages  assessed  as  provided  by 
the  statute,  it  was  held,  in  an  action  on  the  bond  to  recover  those 
damages,  that  the  party  erecting  the  dam  and  who  had  received 
the  benefit  of  the  statute,  was  precluded  by  his  action  from  con- 
testing its  validity,  and  could  not  insist  upon  his  right  to  a 
common-law  trial  by  jury.^  In  these  and  the  like  cases  the 
statute  must  be  read  with  an  implied  proviso  that  the  party 
to  be  affected  shall  assent  thereto;  and  such  consent  removes 
all  obstacles,  and  lets  the  statute  in  to  operate  the  same  as  if  it 
had  in  terms  contained  the  condition.^  Under  the  terms  of  the 
statutes  which  exempt  property  from  forced  sale  on  execution,  to 
a  specified  amount  or  value,  it  is  sometimes  necessary  that  the 
debtor,  or  some  one  in  his  behalf,  shall  appear  and  make  selection 
or  otherwise  participate  in  the  setting  off  of  that  to  which  he 

under  which  %  grand  jury  is  made  up,  by  8  Barb.  480 ;  Mobile  &  Ohio  Railroad  Co. 

pleading  in  bar  to  the  indictment.    United  v.  State,  29  Ala.  578 ;  Detmold  v.  Drake, 

States  V.  Qtile,  109  U.  S.  66,  8  Sup.  Ct  46  N.  T.  818.    For  a  waiver  in  tax  cases 

Rep.  1.     An  officer  who  has  acted  and  resting  on  a  similar  principle,  see  Motz  v, 

received    money  under   an  act   cannot  Detroit,  18  Mich.  496;  Ricketts  v.  Spraker, 

contest  its  constitutionality.     People  v.  77  Ind.  871. 
Bunker,  70  Cal.  212,  11  Pac.  703.  *  People  v.  Murray,  6  Hill,  468.    See 

I  Baker  v,  Braman,  6  Hill,  47.  So,  if  Lee  v.  Tillotson,  24  Wend.  887. 
one  has  started  the  machinery  to  set  go-  *  Embury  v,  Conner,  8  N.  T.  611.  And 
ing  a  local  improrement  act.  Dewhurst  see  Matter  of  Albany  St.,  11  Wend.  149; 
V.  Allegheny,  96  Pa.  St.  487.  QOne  who  Chamberlain  v.  Lyell,  8  Mich.  448 ;  Beech- 
invokes  the  proYisions  of  a  statute  can-  er  v.  Baldy,  7  Mich.  488 ;  Mobile  &  Ohio 
not  attack  its  constitutionality.  Moore  Railroad  Co.  v.  State,  29  Ala.  673;  Det- 
V.  Napier,  —  S.  C.  — ,  42  S.  £.  997.1]  mold  v.  Drake,  46  N.  Y.  818 ;  Haskell  v. 

>  Embury  v.  Conner,  3  N.  T.  611.    And  New  Bedford,  108  Mass.  208 ;  Wanser  t;. 

see  Hey  ward  v.  Mayor,  Ac.  of  New  York,  AtkinsoD,  48  N.  J.  671. 
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is  entitled ;  and  where  this  is  the  case,  the  exemption  cannot  be 
forced  upon  him  if  he  declines  or  neglects  to  claim  it.^  In  Penn- 
sylvania and  Alabama  it  has  been  decided  that  a  party  may, 
by  executory  agreement  entered  into  at  the  time  of  contracting  a 
debt,  and  as  a  part  of  the  contract,  waive  his  rights  under  the 
exemption  laws  and  preclude  himself  from  claiming  them  as 
against  judgments  obtained  for  such  debt;^  but  in  other  States 
it  is  held,  on  what  seems  to  be  the  better  reason,  that,  as  the 
exemption  is  granted  on  grounds  of  general  policy,  an  executory 
agreement  to  waive  it  must  be  deemed  contrary  to  the  policy  of 
the  law,  and  for  that  reason  void.^  In  criminal  cases  the  doctrine 
that  a  constitutional  privilege  may  be  waived  must  be  true  to  a 
very  limited  extent  only.  A  party  may  consent  to  waive  rights 
of  property,  but  the  trial  and  punishment  for  public  offences  are 
not  within  the  provinces  of  individual  consent  or  agreement^ 


Judicial  Doubts  on  Constitutional  Questions. 

It  has  been  said  by  an  eminent  jurist,  that  when  courts  are 
called  upon  to  pronounce  the  invalidity  of  an  act  of  legislation, 
passed  with  all  the  forms  and  ceremonies  requisite  to  give  it  the 
force  of  law,  they  will  approach  the  question  with  great  caution, 
examine  it  in  every  possible  aspect,  and  ponder  upon  it  as  long  as 
deliberation  and  patient  attention  can  throw  any  new  light  upon 
the  subject,  and  never  declare  a  statute  void,  unless  the  nullity 
and  invalidity  of  the  act  are  placed,  in  their  judgment,  beyond 

1  See  Barton  r.  Brown,  68  Cal.  11,  8  261.    And  see  Hoisington  o.  Huff,  24  Kan. 

Pac.  517  ;  Butler  v.  Shiver,  70  Ga.  172,  4  379. 

S.  E.  116.  In  some  States  the  officer  must  >  Maxwell  v.  Reed,  7  Wis.  582;  Knee- 
make  the  selection  when  the  debtor  fails  tie  v.  Newcomb,  22  N.  Y.  240 ;  Hecht  r. 
to  do  so,  and  in  some  the  debtor,  if  a  mar-  Kelly,  82  111.  147, 25  Am.  Rep.  601 ;  Mox- 
ried  roan,  is  precluded  from  waiving  the  lej  v,  Ragan,  10  Bush,  166,  19  Am.  Rep. 
privilege  except  with  the  consent  of  his  61;  Denny  i;.  White,  2  Cold.  288;  Branch 
wife,  given  in  writing.  See  Denny  v.  v,  Tomiinson,  77  N.  C.  888;  Carter's 
White,  2  Cold.  283;  Ross  o.  Lister,  14  Adm'r  v.  Carter,  20  Fla.  558;  Cleghom 
Tex.  469;  Vanderliurst  o.  Bacon,  88  v.  Greeson,  77  Ga.  343.  A  woman  cannot 
Mich.  669,  81  Am.  Rep.  828;  Gilman  by  ante-nuptial  agreement  release  the 
t\  Williams,  7  Wis.  829.  She  need  not  special  allowance  made  to  her  as  widow 
assent  as  to  exemption  of  stock  in  trade,  by  statute;  it  being  against  public  policy. 
Charpentier  v.  Bresnahan,  62  Mich.  860,  Phelps  v.  Phelps,  72  HI.  545. 
28  N.  W.  916.  4  See  pott,  p.  458.   And  as  to  the  waiver 

3  Case  V.  Dunmore,  23  Pa.  St.  98;  of  the  right  to  jury  trial  in  civil  cases, 

Bowman  v.    Smiley,    81    Pa.    St.   225;  posf,  pp.  590, 591.    [An  unconstitutional 

Shelty's  Appeal,  36  Pa.  St  373 ;  O'Naii  law  cannot  be  held  valid  as  to  particular 

V.  Craig,  56  Pa.  St  161;  Thomas's  Ap-  parties  on  the  ground  of  estoppel,  and 

peal,  69  Pa.  St.  120;  Bibb  v.  Janney,  45  executed  as  a  law.    O'Brien  v.  Wheelock, 

Ala.  329;  Brown  v.  Leitch,  60  Ala.  818,  184  U.  S.  450,  22  Sup.  Ct  Rep.  354.3 
81  Am.  Rep.  42 ;  Neely  v.  Henry,  68  AUk 
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reasonable  doubt.^    A  reasonable  doubt  must  be  solved  in  favor 
of  the  legislative  action,  and  the  act  be  sustained.^ 

"  The  question  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution  is  at  all  times  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a  doubt- 
ful case.  The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station  could  it  be  unmindful 
of  the  solemn  obligation  which  that  station  imposes;  but  it  is 
not  on  slight  implication  and  vague  conjecture  that  the  legislature 
is  to  be  pronounced  to  have  transcended  its  powers,  and  its  acts 
to  be  considered  as  void.  The  opposition  between  the  constitu- 
tion and  the  law  should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  th6ir  incompatibility  with  each  other."  ' 
Mr.  Justice  Washington  gives  a  reason  for  this  rule,  which  has 
been  repeatedly  recognized  in  other  cases  which  we  have  cited. 
After  expressing  the  opinion  that  the  particular  question  there 
presented,  and  which  regarded  the  constitutionality  of  a  State 
law,  was  involved  in  difficulty  and  doubt,  he  says :  "  But  if  I 
could  rest  my  opinion  in  favor  of  the  constitutionality  of  the  law 
on  which  the  question  arises,  on  no  other  ground  than  this  doubt 
so  felt  and  acknowledged,  that  alone  would,  in  my  estimation,  be 

1  Wellington,  Petidoner,  16  Pick.  87,  ».  People,  11  Wend.  611 ;  Clark  v.  People, 

per  Shaw,  Ch.  J.    Alexander  v.  People,  7  26  Wend.  660 ;  Morris  v.  People,  3  Denio, 

Col.  155, 2  Pac.  8M  ;  Crowley  o.  Stale,  11  876 ;  N.  Y.,  &c.  R.  R.  Co.  v.  Van  Horn, 

Oreg.  512,  6  Pac.  70.    A  law  will  be  up-  57  N.  Y.  478 ;  Baltimore  v.  State,  15  Md. 

held  unless  its  unconstitutionality  is  so  376;  Cotton  v.  Commissioners  of  Leon 

clear  "  as  to  leave  no  doubt  on  the  sub-  Co.,  6  Fla.  610 ;  Cheney  v.  Jones,  14  Fla. 

ject"    Kelly  v.  Meeks,87  Mo.  396;  Rob-  687;  Lane  v.  Dorman,  4  Ul.  238,  36  Am. 

inson  v.  Schenck,  102  Ind.  807,  1  N.  E.  Dec.  543;  Newland  v.  Marsh,  19  111.  876; 

698.    If  an  act  may  be  valid  or  not  ac-  Farmers*  and  Mechanics'  Bank  v.  Smith, 

cording  to  the   circumstances,  a  court  3  S.  &  R.  68;   Weister  v.  Hade,  52  Pa. 

would  be  bound  to  presume  that  such  St.  474 ;  Sears  v.  Cottrell,  6  Mich.  251 ; 

circumstances  existed  as  would  render  it  Tyler   v.    People,  8   Mich.   320;    Allen 

valid.    Talbot  v.  Hudson,  16  Gray,  417.  County  Commissioners  v.  Silvers,  22  Ind. 

s  Cooper  V.  Telfair,  4  Dall.  14 ;  Dow  491 ;  State  v.  Robinson,  1  Kan.  17 ;  Eyre  v. 
V.  Norris,  4  N.  H.  16;  Flint  River  Steam-  Jacob,  14  Gratt.  422;  Gormley  v.  Taylor, 
bi>at  Co.  V.  Foster,  6  Ga.  194 ;  Carey  v.  44  Ga.  76 ;  State  v.  Cape  Girardeau,  &c. 
Giles,  9  Ga.  253 ;  Macon  &  Western  Rail-  R.  R.  Co.,  48  Mo.  468 ;  Oleson  v.  Railroad 
road  Co.  v.  Davis,  13  Ga.  68;  Franklin  Co.,  86  Wis.  383;  Newsom  v.  Cocke,  44 
Brid}<e  Co.  v.  Wood,  14  Ga.  80;  Kendall  Miss.  852;  Slack  v.  Jacob,  8  W.  Va.612; 
r.  Kingston,  6  Mass.  524 ;  Foster  v.  Commonwealth  v.  Moore,  25  Gratt.  051. 
K8»ez  Bank,  16  Mass.  245;  Norwich  v.  [All  doubts  are  to  be  resolved  in  favor 
County  Commissioners  of  Hampshire,  18  of  the  validity  of  statutes.  State  v,  Stan- 
Pick.  60;  Hartford  Bridge  Co.  v.  Union  dard  Oil  Co.,  61  Neb.  28,  84  N.  W.  413, 
Ferry  Co.,  29  Conn.  210;  Rich  v.  Flanders,  87  Am.  St  449;  Isenhour  v.  State,  157 
39N.  H.804;  Easonv.  State,  11  Ark.  481 ;  Ind.  517,  62  N.  F.  40,  87  Am.  St.  228; 
Hedley  V.  Commissioners  of  Franklin  Co.,  Farm  Investment  Co.  v.  Carpenter,  9 
4  Blackf.  116 ;  Stocking  v.  State,  7  Ind.  Wyo.  110,  61  Pac.  2o8,  87  Am.  St.  918.^ 
326 ;  La  Fayette  v.  Jenners,  10  Ind.  74  ;  >  Fletcher  t7.  Peck,  6  Cranch,  87,  128, 
Ex  parte  McCoUum,  1  Cow.  550 ;  Coutant  per  Marshall,  Ch.  J. 
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a  satisfactory  vindication  of  it.  It  is  but  a  decent  respect  due 
to  the  wisdom,  the  integrity,  and  the  patriotism  of  the  legisla- 
tive body  by  which  any  law  is  passed,  to  presume  in  favor  of  its 
validity,  until  its  violation  of  the  constitution  is  proved  beyond  all 
reasonable  doubt."  * 

The  constitutionality  of  a  law,  then,  is  to  be  presumed,  because 
the  legislature,  which  was  first  required  to  pass  upon  the  ques- 
tion, acting,  as  they  must  be  deemed  to  have  acted,  with  integrity, 
and  with  a  just  desire  to  keep  within  the  restrictions  laid  by  the 
constitution  upon  their  action,  have  adjudged  that  it  is  so.  They 
are  a  co-ordinate  department  of  the  government  with  the  judi- 
ciary, invested  with  very  high  and  responsible  duties,  as  to  some 
of  which  their  acts  are  not  subject  to  judicial  scrutiny,  and  they 
legislate  under  the  solemnity  of  an  official  oath,  which  it  is  not 
to  be  supposed  they  will  disregard.  It  must,  therefore,  be  sup- 
posed that  their  own  doubts  of  the  constitutionality  of  their  action 
have  been  deliberately  solved  in  its  favor,  so  that  the  courts  may 
with  some  confidence  repose  upon  their  conclusion,  as  one  based 
upon  their  best  judgment.  For  although  it  is  plain,  upon  the 
authorities,  that  the  courts  should  sustain  legislative  action  wlien 
not  clearly  satisfied  of  its  invalidity,  it  is  equally  plain  in  reason 
that  the  legislature  should  abstain  from  adopting  such  action  if 
not  fully  assured  of  their  authority  to  do  so.  Respect  for  the 
instrument  under  which  they  exercise  their  power  should  impel 
the  legislature  in  every  case  to  solve  their  doubts  in  its  favor,  and 
it  is  only  because  we  are  to  presume  they  do  so,  that  courts  are 
warranted  in  giving  weight  in  any  case  to  their  decision.  If  it 
were  understood  that  legislators  refrained  from  exercising  their 
judgment,  or  that,  in  cases  of  doubt,  they  allowed  themselves  to 
lean  in  favor  of  the  action  they  desired  to  accomplish,  the  foun- 
dation for  the  cases  we  have  cited  would  be  altogether  taken 
away* 

As  to  what  the  doubt  shall  be  upon  which  the  court  is  to  act, 
we  conceive  that  it  can  make  no  difference  whether  it  springs 
from  an  endeavor  to  arrive  at  the  true  interpretation  of  the  con- 
stitution, or  from  a  consideration  of  the  law  after  the  meaning  of 
the  constitution  has  been  judicially  determined.  It  has  sometimes 
been  supposed  that  it  was  the  duty  of  the  court,  first,  to  interpret 
the  constitution,  placing  upon  it  a  construction  that  must  remain 

^  Ogden  V.  Saunders,  12  Wheat.  213.         ^  See  upon  this  subject  what  is  said 
See  Adams  v.  Howe,  14  Mass.  840,  7  Am.    in  Osburn  v.  Staley,  5  W.  Va.  85 ;  Tate  v, 
Dec.  216;  Kellogg  i;.  State  Treasurer,  44    Bell,  4  Yerg.  202,  26  Am.  Dec.  221. 
Vt.  866,  859 ;  Slack  t;.  Jacob,  8  W.  Va. 
612. 
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tinvarjing,  and  then  test  the  law  in  question  by  it ;  and  that  any 
other  rule  would  lead  to  differing  judicial  decisions,  if  the  legisla- 
ture should  put  one  interpretation  upon  the  constitution  at  one 
time  and  a  different  one  at  another.  But  the  decided  cases  do  not 
sanction  this  rule,^  and  the  difficulty  suggested  is  rather  imagin- 
ary than  real,  since  it  is  but  reasonable  to  expect  that,  where  a 
coustructiou  has  once  been  placed  upon  a  constitutional  provision, 
it  will  be  followed  afterwards,  even  though  its  original  adoption 
may  have  sprung  from  deference  to  legislative  action  rather  than 
from  settled  convictions  in  the  judicial  mind.^ 

The  duty  of  the  court  to  uphold  a  statute  when  the  conflict 
between  it  and  the  constitution  is  not  clear,  and  the  implication 
which  must  always  exist  that  no  violation  has  been  intended  by 
the  legislature,  may  require  it  in  some  cases,  where  the  meaning 
of  the  constitution  is  not  in  doubt,  to  lean  in  favor  of  such  a  con- 
struction of  the  statute  as  might  not  at  first  view  seem  most  olv 
vious  and  natural.  For  as  a  conflict  between  the  statute  and  the 
constitution  is  not  to  be  implied,  it  would  seem  to  follow,  where 
tiie  meaning  of  the  constitution  is  clear,  that  the  courts  if  possible^ 
must  give  the  statute  such  a  construction  as  will  enable  it  to  have 
effect.  This  is  only  saying,  in  another  form  of  words,  that  the 
court  must  construe  the  statute  in  accordance  with  the  legislative 
intent ;  since  it  is  always  to  be  presumed  the  legislature  designed 
the  statute  to  take  effect,  and  not  to  be  a  nullity,  (a) 

The  rule  upon  this  subject  is  thus  stated  by  the  Supreme  Court 
of  Illinois :  '^  Whenever  an  act  of  the  legislature  can  be  so  con- 
strued and  applied  as  to  avoid  conflict  with  the  constitution  and 
give  it  the  force  of  law,  such  construction  will  be  adopted  by  the 
courts.  Therefore,  acts  of  the  legislature,  in  terms  retrospective, 
and  which,  literally  interpreted,  would  invalidate  and  destroy 
vested  rights,  are  upheld  by  giving  them  prospective  operation 
only  ;  for,  applied  to,  and  operating  upon,  future  acts  and  transac- 
tion only,  they  are  rules  of  property  under  and  subject  to  which 
the  citizen  acquires  property  rights,  and  are  obnoxious  to  no  con- 
stitutional limitation  ;  but  as  retroactive  laws,  they  reach  to  and 
destroy  existing  rights,  through  force  of  the  legislative  will,  with- 
out a  hearing  or  judgment  of  law.     So  will  acts  of  the  legislature, 

1  Son  Mutual  Insurance  Co.  r.  New  Wend.  699;  Baltimore  v.  State,  15  Md. 
York,  6  Sandf.  10;  Clark  v.  People,  26    876. 

>  People  V,  Blodgett,  18  Mich  127. 

(a)  [TThe  court  will  not  go  beyond  the  face  of  the  law  to  seek  for  gprounds,  for 
holding  it  unconstitutional.  Stevenson  v.  Colgan,  91  Cal.  649,  27  Pac.  1089,  14 
L.  R.  A.  469,  26  Am.  St.  280,  and  note  on  extrinsic  evidence  to  show  unconstitu- 
iionalitj  in  25  Am.  St  288.J 
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having  elements  of  limitation,  and  capable  of  being  so  applied 
and  administered,  although  the  words  are  broad  enough  to,  and 
do,  literally  read,  strike  at  the  right  itself,  be  construed  to  limit 
and  control  the  remedy ;  for  as  such  they  are  valid,  but  as  weap- 
ons destructive  of  vested  rights  they  are  void ;  and  such  force 
only  will  be  given  the  acts  as  the  legislature  could  impart  to 
them."  1 

The  Supreme  Court  of  New  Hampshire,  a  similar  question 
being  involved,  recognizing  their  obligation  "  so  to  construe  every 
act  of  the  legislature  as  to  make  it  consistent,  if  it  be  possible, 
with  the  provisions  of  the  constitution,"  proceed  to  the  examina- 
tion of  a  statute  by  the  same  rule,  ^^  without  stopping  to  inquire 
what  construction  might  be  warranted  by  the  natural  import  of 
the  language  used."  ^ 

And  it  is  said  by  Harris^  J.,  delivering  the  opinion  of  the  ma- 
jority of  the  Court  of  Appeals  of  New  York:  "A  legislative  act 
is  not  to  be  declared  void  upon  a  mere  conflict  of  interpretation 
between  the  legislative  and  the  judicial  power.  Before  proceed- 
ing to  annul,  by  judicial  sentence,  what  has  been  enacted  by  the 
law-making  power,  it  should  clearly  appear  that  the  act  cannot 
be  supported  by  any  reasonable  intendment  or  allowable  presump- 
tion." ^  And  this  after  all  is  only  the  application  of  the  familiar 
rule,  that  in  the  exposition  of  a  statute  it  is  the  duty  of  the  court 
to  seek  to  ascertain  and  carry  out  the  intention  of  the  legislature 
in  its  enactment,  and  to  give  full  effect  to  such  intention ;  and 
they  are  bound  so  to  construe  the  statute,  if  practicable,  as  to 
give  it  force  and  validity,  rather  than  to  avoid  it,  or  render  it 
nugatory.* 

The  rule  is  not  different  when  the  question  is  whether  any 
portion  of  a  statute  is  void,  than  when  the  whole  is  assailed.  The 
excess  of  power,  if  there  is  any,  is  the  same  in  either  case,  and  is 
not  to  be  applied  in  any  instance. 

And  on  this  ground  it  has  been  held  that  where  the  repealing 
clause  in  an  unconstitutional  statute  repeals  all  inconsistent  acts, 
the  repealing  clause  is  to  stand  and  have  effect,  notwithstanding 


2  Newland  v.  Marsh,  19  III.  876.  884. 
See  also  Bigelow  v.  West  Wisconsin  R.  R. 
Co.,  27  Wis.  478;  Attorney-General  v. 
Eau  Claire,  87  Wis.  400;  Coleman  v. 
Yesler,  1  Wash.  Ter.  691 ;  Singer  Mfg. 
Co.  V.  McCollock,  24  Fed.  Rep.  667. 

2  Dow  V.  Norris,  4  N.  H.  16. 18.  See 
Dubuque  v.  Illinois  Cent.  R.  R.  Co.,  39 
Iowa,  56. 

•  People  V.  Supervisors  of  Orange,  17 
N.  Y.  235,  241.    See  also  Boudere  v.  Citi- 


zens' Bank,  9  La.  506,  29  Am.  Dec.  453. 
It  is  the  duty  of  the  court  to  adopt  a  con- 
struction of  a  statute  which,  without 
doing  violence  to  the  fair  meaning  of  words 
brings  it  into  harmony  with  the  consti- 
tution. Grenada  Co.  Suporvigors  p. 
Brogden,  112  U.  S.  261,  5  Sup.  Ct.  Kep. 
125. 

«  Clarke  v.  Rochester,  24  Barb.  446. 
See  Marshall  v.  Grimes,  41  Miss.  27; 
Morrell  v.  Fickle,  8  Lea,  79. 
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the  invaliditj  of  the  rest.^  But  other  cases  hold  that  such  repeal- 
ing clause  is  to  be  understood  as  designed  to  repeal  all  conflicting 
provisions,  in  order  that  those  of  the  new  statute  can  have  effect ; 
and  that  if  the  statute  is  invalid,  nothing  can  conflict  ^'ith  it,  and 
therefore  nothing  is  repealed.'  Great  caution  is  necessary  in  some 
cases,  or  the  rule  which  was  designed  to  ascertain  and  effectuate 
the  legislative  intent  will  be  pressed  to  the  extreme  of  giving 
effect  to  part  of  a  statute  exclusively,  when  the  legislative  intent 
was  that  the  part  should  not  stand  except  as  a  component  part  of 
the  whole,  (a) 

Inquiry  into  LegxBlative  Motives. 

From  what  examination  has  been  given  to  this  subject,  it  ap- 
pears that  whether  a  statute  is  constitutional  or  not  is  always  a 
question  of  power ;  that  is,  a  question  whether  the  legislature  in 
the  particular  case,  in  respect  to  the  subject-matter  of  the  act, 
the  manner  in  which  its  object  is  to  be  accomplished,  and  the 
mode  of  enacting  it,  has  kept  within  the  constitutional  limits  and 
observed  the  constitutional  conditions.  In  any  case  in  which  this 
question  is  answered  in  the  affirmative,  the  courts  are  not  at  lib- 
erty to  inquire  into  the  proper  exercise  of  the  power.  They  must 
assume  that  legislative  discretion  has  been  properly  exercised.^ 
If  evidence  was  required,  it  must  be  supposed  that  it  was  before 
the  legislature  when  the  act  was  passed ;  ^  and  if  any  special  find- 

1  Meshmeier  v.  State,  11  Ind.  4S2 ;  Ely  261 ;  Harbeck  v.  New  York,  10  Bosw.  866 ; 

p.  Thompson,  8  A.  K.  Marsh.  70.  [;Kquit.  People  v.  Fleming,  7  Col.  280,  8  Pac.  70; 

G.  ft  Trust  Co.  V.  Donalioe,  —  Del  —  ,  Portland  v,  Schmidt,  18  Oreg.  17,  6  Pac. 

49  Atl.  872  (May  16. 1901  ).l  221. 

^  Shepardson  v.  Milwaukee  ft  Beloit         *  People  v.  Lawrence,  86  Barb.  177  ; 

Railroad  Co.,  6  Wis.  605  ;  State  v.  Judge  People  v.  New  York  Central  Railroad  Co., 

of  County  Court,   11  Wis.  60;  Tims  u.  84  Barb.  128;  Baltimore  v.  State,  15  Md. 

State,  26  Ala.  165;  Sullivan  v.  Adams,  8  876;  Goddin  v.  Crump,  8  Leigh,  164. 
Gray,  476 ;  Devoy  v.  Mayor,  Ac.  of  New         *  De  Camp  v.  Eveland,  19  Barb.  81 ; 

York,  86  Barb.  264 ;  Campau  t;.  Detroit,  Lasher  v,  Scites,  4  W.  Va.  11. 
14  Mich.  276 ;  Chllds  v.  Shower,  18  Iowa, 

(a)  QThe  declaration  of  Brewer^  J.,  in  Chicago,  ftc.  Ry.  Co.  v.  Wellman,  148  U.  8. 
848,  345.  12  Sup.  Ct.  Rep.  400,  aif  S8  Mich.  602,  47  N.  W.  692,  illustrates  the  hesi- 
tation of  the  courts  to  determine  constitutional  questions  except  the  duty  is  clear. 
It  was  raised  in  this  case  on  an  agreed  statement  of  facts.  Said  Justice  Brewer: 
Whenerer  in  pursuance  of  an  honest  and  actual  antagonistic  assertion  of  rights  by 
one  individual  against  another,  there  is  presented  a  question  involving  the  validity 
of  any  act  of  any  legislature,  State  or  Federal,  and  the  decision  necessarily  rests  on 
the  competency  of  the  legislature  to  so  enact,  the  court  must,  in  the  exercise  of  its 
solemn  dutie8,*determine  whether  the  act  is  constitutional  or  not  But  such  an  exer- 
cise of  power  is  the  ultimate  and  supreme  function  of  courts.  It  is  legitimate  only 
in  the  last  resort  and  as  a  necessity  in  the  determination  of  real,  earnest,  and  vital 
controversies  between  individuals.  It  never  was  the  thought  that  by  means  of  a 
friendly  suit  a  party  beaten  in  the  legislature  could  transfer  to  the  courts  an  inquiry 
M  to  the  constitutionality  of  the  legislative  act.^ 
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ing  was  required  to  warrant  the  passage  of  the  particular  act,  it 
would  seem  that  the  passage  of  the  act  itself  might  be  held  equiv- 
alent to  such  finding.^  And  although  it  has  sometimes  been  urged 
at  the  bar  that  the  courts  oaght  to  inquire  into  the  motives  of  the 
legislature  where  fraud  and  corruption  were  alleged,  and  annul 
their  action  if  the  allegation  were  established,  the  argument  has 
in  no  case  been  acceded  to  by  the  judiciary,  and  they  have  never 
allowed  the  inquiry  to  be  entered  upon.'    The  reasons  are  the 

^  Johnson  v.  Joliet  &  Chicago  Railroad  duties.''   Shankland,  J.,  in  the  same  case, 

Co.,  23  111.  202.     The  Constitution  of  p.  565.  '*  The  powers  of  the  three  depart- 

Illinois  provided  that  "  corporations  not  ments  are  not  merely  equal ;  they  are 

possessing  banking  powers  or  privileges  ezchisive  in  respect  to  the  duties  assigned 

may  be  formed  under  general  laws,  but  to  each.    Tiiey  are  absolutely  indepen- 

shall  not  be  created  by  special  acts,  except  dent  of  each  other.    It  is  now  proposed 

for  municipal  purpose8,and  in  cases  where,  that  one  of  the  three  powers  shall  insti- 

in  the  judgment  of  the  General  Assembly,  tute  an  inquiry  into  the  conduct  of  an- 

the  objects  of  the  corporation  cannot  be  other  department,  and  form  an  issue  to 

attained  under  general  laws."    A  special  try  by  what  motives  the  legislature  were 

charter  being  passed  without  any  legis-  governed  in  the  enactment  of  a  law.    If 

lative  declaration  that  its  object  could  not  this  may  be  done,  we  may  also  inquire 

be  attained  under  a  general  law,  the  Su-  by  what  motives  the  executive  is  induced 

preme  Court  sustained  it,  but  placed  their  to  approve  a  bill  or  withhold  his  approval, 

decision  mainly  on  the  ground  that  the  and  in  case  of  withholding  it  corruptly, 

clause  had  been  wholly  disregarded,  "  and  by  our  mandate  compel  its  approval.  To 

it  would  now  produce  far-spread  ruin  to  institute  the  proposed  inquiry  would  be 

declare  such   acts   unconstitutional  and  a  direct  attack  upon  the  independence  of 

void.*'    It  is  very  clearly  intimated  in  the  the  legislature,  and  a  usurpation  of  power 

opinion,  that  the  legislative  practice,  and  subversive  of  the  constitution."     V^right 

this  decision  sustaining  it,  did  violence  to  v.  Def  rees,  8  Ind.  298,  802,  per  Gookins,  J. 

the  intent  of  the  constitutinn.    A  provi-  "  We  are  not  at  liberty  to  inquire  into  the 

sion  in  the  Constitution  of  Indiana  that  motives  of  the  legislature.    We  can  only 

'*no  act  shall  take  effect  until  the  same  examine  into  its  power  under  the  consti- 

shall  have  been  published  and  circulated  tution."    Per  Chase^  Ch.  J.,  in  Ex  parte 

in  the  several  counties  of  this  State,  by  McCardle,  7  Wall.  506,  514.    The  same 

authority,  except  in  case  of  emergency,"  doctrine  is  restated  by  Mr.  Justice  Hunt, 

adds  the  words,  "  which  emergency  shall  in  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 

be  declared  in  the  preamble,  or  in  the  535.    Courts  cannot  inquire  into  legis- 

body  of  the  law ; "  thus  clearly  making  lative  motives  "  except  as  they  may  be 

the    legislative     declaration    necessary,  disclosed  on  the  face  of  the  acts  or  be 

Carpenter  v.  Montgomery,  7  Blackf.  416;  inferable  from  their  operation  considered 

Mark  17.  State,  15  Ind.  98;  Hendrickson  with  reference  to  the  condition  of  the 

i;.  Hendrickson,  7  Ind.  13.  country  and  existing  legislation.**    Soon 

2  Sunbury  &  Erie   Railroad    Co.    v.  Hing  v.  Crowley,  118  CJ.  S  703,  5Sup.  St 

Cooper,  33  Pa.  St.  278;  Ex  parte  New-  Rep.  730.    QSee  also  Com.  ex  r«/.  Elkin  r. 

man,  9  Cal.  502;  Baltimore  v.  State,  15  Moir,  199  Pa.  534,  49  Atl.  351, 53  L.  R.  A. 

Md.  876;  Johnson  v.   Higgins,   3  Met.  887, 65  Am.  St.  801.^    The  rule  applies  to 

(Ky.)  566.    *'The  courts  cannot  impute  the  legislation  of  municipalities.    Brown 

to  the  legislature  any  other  than  public  v.  Cape  Girardeau,  90  Mo.  377,  2  S.  W. 

motives  for  their  acts."  People  f.  Draper,  802.    And   see  McCuUoch   v.  State,  11 

15  N.  Y.  532,  545,  per  Denio,  Ch.  J.  "  We  Ind.  424 ;  Bradshaw  w.  Omaha,  1  Neb.  16; 

are  not  made  judges  of  the  motives  of  the  Lyon  v.  Morris,  15  Ga.  480;  People  v. 

legislature,  and  the  court  will  not  usurp  Flagg,  46  N.  Y.  401 ;  Slack  v.  Jacob,  8 

the  inquisitorial  office  of  inquiring  into  the  W.  Va.  612,  685;   State  v.   Cardoso,  6 

bona  Jidee  of  that  body  in  discharging  its  S.  C.  297 ;  Humboldt  County  v.  Churchill 


CH.  VII.]  DECLARING  STATUTES  UNCONSTITUTIONAL.  259 

same  here  as  those  which  preclude  an  inquiry  into  the  motives  of 
the  governor  in  the  exercise  of  a  discretion  vested  in  him  'exclu- 
sively. He  is  responsible  for  his  acts  in  such  a  case,  not  to  the 
courts,  but  to  the  people.^ 

CouBequences  if  a  Statute  is  Void, 

When  a  statute  is  adjudged  to  be  unconstitutional,  it  is  as  if  it 
had  never  been.  Rights  cannot  be  built  up  under  it ;  contracts 
which  depend  upon  it  for  their  consideration  are  void ;  it  consti- 
tutes a  protection  to  no  one  who  has  acted  under  it,  and  no  one 
can  be  punished  for  having  refused  obedience  to  it  before  the  de- 
cision was  made.^    And  what  is  true  of  an  act  void  in  toto  is  true 

County  Com'n,  6  Nev.  30 ;  Flint,  &c  298.    In  People  v,  Salomon,  64  Bl.  46,  a 

Plank  Road  Co.  v.  WoodhuU,  26  Mich.  99;  ministerial  officer  was  seyerely  censured 

State  o,  Fagan,  22  La.  Ann.  646 ;  State  for  presuming  to  disregard  a  law  as  un- 

V,  Hays,  49  Mo.  604 ;  Luehrman  v.  Tax-  constitutional.    The  court  found  the  \tL\t 

ing   District,    2    Lea,  426;  Kountze  r.  to  be  valid,  but  they  could  not  have 

Omaha,  6  Dill.  443.    In  Jones  v.  Jones,  12  found  otherwise  without  justifying  the 

Pa.  St.  860,  tlie  general  principle  was  officer.    In  Texas  it  has  been  held  that 

recognized,  and  it  was  decided  not  to  be  an  unconstitutional  act  has  the  force  of 

competent  to  declare  a  legislatiye  divorce  law  for  the  protection  of  officers  acting 

void  for  fraud.    It  was  nevertheless  held  under  it.    Sessums  r.  Botts,  34  Tex.  336. 

competent  to  annul  it,  on  the  ground-that  In  Iowa,  a  magistrate  who  had  issued  a 

it  had  been  granted  (as  shown  by  parol  warrant,  and  the  officer  who  had  served 

evidence)  for  a  cause  which  gave  the  leg-  it,  for  the  destruction  of  liquors^  under  a 

islature  no  jurisdiction.     The  legislature  city  ordinance  which  the  city  had  no 

was  regarded  as  being  for  the  purpose  a  power  to  adopt,  were  held  to  be  protected, 

court  of  limited  jurisdiction.    In  Attor-  notwithstanding  this  want  of  power  in  the 

ney-General  v.  Supervisors  of  Lake  Co.,  city.    Henke  v.  McCord,  66  Iowa,  378, 

33  Mich.  289,  it  is  decided  that  when  7  N.  W.  628.  The  warrant  seems  to  have 

supervisors  and  people,  having  full  au-  been  considered  **  fair  on  its  face ; "  but 

thority  over  the  subject,  have  acted  upon  can  process  ever  be  fair  on  its  face  when 

the  question  of  removal  of  a  county  seat,  it  commands  that  which  is  illegal  1    If  a 

no  question  of  motive  can  be  gone  into  decision  adjudging  a  statute  unconstitu- 

to  Invalidate  their  action.    [That  a  res-  tional  is  afterwards  overruled,  the  statute 

olntion    accepting   an   imperfect   sewer  is  to  be  considered  as  having  been  in 

was  secured  by  fraud  and  corrupt  in-  force  for  the  whole  period.     Pierce  v, 

fluenccs  is  a  valid  defence  to  an  action  Pierce,  46  Ind.  86.    [A  statute  void  for 

brought  upon  the  resolution.    Weston  v,  unconstitutionality  is  dead  and  cannot  be 

Syracuie,  168  N.  T.  274,  63  N.  £.  12,  43  vitalized  by  a  subsequent  amendment  of 

L.  R.  A.  678,  70  Am.  St.  472.^  the  constitution  removing  the  constitu- 

^  Attorney-General  &.  Brown,  1  Wis.  tional  objection,  but  must  be  re-enacted. 

618;  Wright  v.  Defrees,  8  Ind.  298.  Seneca  Mining  Co.  v.  Secretary  of  State, 

3  Strong  V,  Daniel,  6  Ind.  348 ;  Sum-  82  Mich.  673, 47  N.  W.  26,  9  L.  R.  A.  770 ; 

ner  v.  Heeler,  60    Ind.  341 ;  Astrom  v.  Banaz  v.  Smith,  133  Cal.  102,  66  Phc. 

Hammond,  8  Mclean,  107 ;  Woolsey  v,  809 ;  but  see  Re  Rahrer,  43  Fed.  666,  10 

Commercial  Bank,  6  McLean,  142;  De-  L.  R.  A.  414;  and  this  case  in  the  Sn- 

troit  V.  Martin,  84  Mich.  170;    Kelly  v,  preme  Court,  Wilkerson  v.  Rahrer,  140 

Bemis,  4  Qray,  83;   Hover  v,  Bsrkhoof,  U.  S.  646,    11   Sup.   Ct.  Rep.  866;   Re 

44  N.  Y.  113;  Qark  p.  Miller,  64  N.  Y.  Spickler,  43  Fed.    663, 10  L.  R.  A.  446; 

628;  Meagher  0.  Storey  Co.,  6  Nev.  244;  Re  Van  Vliet,  43  Fed.  761,   10  L.  R. 

Ex  parU  BoeeBbUitt,  19  Nev.  489, 14  Pac  A.  461.    In  State  v,  Godwin,  128  N.  C. 


260  CONSTITUTIONAL  LIMITATIONS.  [CH.  VII. 

also  as  to  any  part  of  an  act  which  is  found  to  be  unconstitutioDal, 
and  which,  consequently,  is  to  be  regarded  as  having  never,  at  any 
time,  been  possessed  of  any  legal  force. 

697, 81  S.  £.  221, 44  Am.  St  42,  it  is  held  be  held  to  WMwer  criminallj  for  such 

that  a  person  acting  in  reliance  npon  a  condnct  if  the  conduct  would  not  have 

statute  before  it  has  been  judicially  de-  been  criminal  if  the  statute  was  Talld.^ 
termined  to  be  unconstitutional  cannot 
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CHAPTER  Vin. 

THE  SEVERAL  GRADES  OF  MUNICIPAL  GOVERNMENT. 

In  the  examination  of  American  constitutional  law,  we  shall 
not  fail  to  notice  the  care  taken  and  the  means  adopted  to  bring 
the  agencies  by  which  power  is  to  be  exercised  as  near  as  possible 
to  the  subjects  upon  which  the  power  is  to  operate. 

In  contradistinction  to  those  governments  where  power  is 
concentrated  in  one  man,  or  one  or  more  bodies  of  men,  whose 
supervision  and  active  control  extends  to  all  the  objects  of  gov- 
ernment within  the  territorial  limits  of  the  State,  the  American 
system  is  one  of  complete  decentralizatianj  the  primary  and  vital 
idea  of  which  is,  that  local  affairs  shall  be  managed  by  local 
authorities,  and  general  affairs  only  by  the  central  authority.  It 
was  under  the  control  of  this  idea  that  a  national  constitution 
was  formed,  under  which  the  States,  while  yielding  to  the  na- 
tional government  complete  and  exclusive  jurisdiction  over  exter- 
nal affairs,  conferred  upon  it  such  powers  only,  in  regard  to 
matters  of  internal  regulation,  as  seemed  to  be  essential  to  na- 
tional union,  strength,  and  harmony,  and  without  which  the 
purpose  in  organizing  the  national  authority  might  have  been 
defeated.  It  is  this,  also,  that  iknpels  the  several  States,  as  if  by 
common  arrangement,  to  subdivide  their  territory  into  counties, 
towns,  road  and  school  districts,^  and  to  confer  powers  of  local 

1  The  general  rnles  retpecting  schools  612,  84  Am.  Rep.  161 ;  and  so  may  normal 
are  sufficiently  alike  in  the  several  States  schools  and  colleges :  Powell  v.  Board  of 
to  justify  bringing  together  in  this  place  Education,  97  111.  875 ;  Briggs  v.  Johnson 
the  leading  authorities  concerning  them.  Co.,  4  DilL  148 ;  music  may  be  taught : 
To  what  degree  the  legislature  shall  pro-  Bellmeyer  «.  School  District,  44  Iowa, 
Tide  for  the  education  of  the  people  at  the  664 ;  State. o.  Webber,  108  Ind.  81, 8  N.  £. 
cost  of  the  State  or  of  its  municipalities,  708.  "  Common  schools,"  means  schools 
is  a  question  which,  except  as  regulated  open  to  all,  rather  than  those  of  a  definite 
by  the  constitution,  addresses  itself  to  the  grade :  Roach  v.  Board,  &c.,  77  Mo.  484 ; 
legislative  judgment  exclusively.  Com-  and  the  State  may  confer  upon  the  gor- 
monwealth  v.  Hartman,  17  Pa.  St.  118.  eming  boards  such  authority  as  it  shall 
It  has  been  sometimes  contended  that  it  deem  wise,  but  subject  to  alteration  at 
was  incompetent  to  go  beyond  making  all  times,  and  to  be  taken  away  at  the 
provision  for  general  education  in  the  discretion  of  the  State.  Rawson  v.  Spen- 
common  brandies  of  learning:  but  this  cer,  113  Mass.  40.  Many  of  the  State  con- 
notion  is  exploded.  High  schools  may  stitutions  provide  common-school  funds, 
be  establislied :  Stuart  v.  School  District,  and  some  provide  a  fund  for  higher  edu- 
30  Mich.  60 ;  Richards  v.  Raymond,  92  IlL  cation  with  certain  restrictions :  whatever 
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legislation  upon  the  people  of  each  subdivision,  and  also  to  incor- 
porate cities,  boroughs,  and  villages  wherever  the  circumstances 

these  are  tliej  mast  be  obeerred.  Peo-  district  School  District  v.  Fogelman,  76 
pie  V.  Board  of  Education,  18  Barb.  400;  III.  189;  Johnson  v.  School  District,  67 
People  V.  Allen,  42  N.  Y.404;  Halbert  v.  '  Mo.  819;  Board  of  Education  v.  Thomp- 
Sparks,  9  Bush,  259;  Collins  v.  Hender-  son,  33  Ohio  St.  821;  Gibson  v.  School 
son,  II  Bush,  74;  State  v.  Graham,  25  District,  36  Mich.  404;  WeUs  v.  People, 
La.  Ann.  440;  State  v.  Board  of  Liquida-  71  III.  532.  The  general  control  of  a 
tion,  29  La.  Ann.  77 ;  Sun  Mut.  Ins.  Co.  school  building  is  in  the  board,  which 
v.  Board  of  Liquidation,  31  La.  Ann.  175;  may  maintain  all  proper  suits  for  posses- 
Little  wort  v.  Davis,  50  Miss.  403;  Weir  sion.  Barber  v.  Trustees  of  Schools,  51 
V.  Day,  35  Oliio  St.  143;  Otken  v.  Lam-  111.  396;  Alderman  v.  School  Directors, 
kin,  5o  Miss.  758.  Although  it  is  custom-  91  111.  179.  The  board  must  not  enter 
ary  to  leare  the  conti^ol  of  schools  in  the  into  contracts  with  its  own  members,  as 
liands  of  the  school  authorities,  it  is  held  these  would  be  void.  Pickett  v.  School 
competent  for  the  State  to  contract  with  District,  25  Wis.  551 ;  Hewitt  v.  Normal 
a  publisher  to  supply  all  the  schools  of  School  District,  94  111.  528 ;  Flint,  &c  R.  R. 
the  State  with  text-books  of  a  uniform  Co.  v.  Dewey,  14  Mich.  477.  The  board 
character  and  price.  Curryer  v.  Merrill,  Is  entrusted  with  the  authority  to  employ 
25  Minn.  1,  38  Am.  Rep.  450;  Bancroft  teachers,  and  to  remove  them  under  the 
V.  Thayer,  5  Sawy.  502 ;  People  o.  Board  rules  prescribed  by  statute.  Crawfords- 
of  Education,  55  Cal.  331.  QLeeper  v.  viile  v.  Hays,  42  Ind.  200;  School  Dis- 
Stnte,  103  Tenn.  500,  53  S.  W.  962,  48  trict  o.  Colvin,  10  Kan.  288 ;  Directors, 
L.  H.  A.  166;  State  v.  Haworth,  122  Ind.  &c.  v.  Burton,  26  Ohio  St.  421 ;  Jones  v, 
46-2,  28  N.  £.  946,  7  L.  R.  A.  240.^  The  Nebraska,  1  Neb.  176;  Bays  u.  State,  6 
governing  school  boards  derive  all  their  Neb.  167 ;  Parker  v.  School  District,  5 
authority  from  the  statute,  and  can  ez-  Lea,  505.  If  a  teacher  is  rightfully  dis- 
ercise  no  powers  except  those  expressly  missed,  he  cannot  recover  for  seryices 
granted,  and  those  which  result  by  neces-  performed  thereafter,  though  he  takes 
sary  implication  from  the  grant.  Peers  possession  of  the  school-house  and  con- 
V.  Board  of  Education,  72  III.  508;  Clark  tinues  to  teach.  Pierce  v.  Beck,  61  Ga. 
V.  School  Directors,  78  III.  474  ;  Adams  v,  413.  But  if  he  is  wrongfully  dismissed. 
State,  82  III.  132;  Stevenson  v.  School  or  if  he  leaves  school  because  of  the  ud- 
Directors,  87  III.  255;  Manning  v.  Van  justifiable  action  of  the  board,  he  may 
Buren,  28  Iowa,  382;  Monticello  Bank  v.  recoTer  for  his  whole  time.  Ewing  v. 
Coffin's  Grove,  51  Iowa,  350,  1  N.  W.  School  Directors,  2  III.  App.  458;  Scott 
592;  States.  Board  of  Education, 35 Ohio  v.  School  District,  46  Vt.  452.  See  Mo- 
St.  368;  State  v.  Mayor,  &c.,  7  Neb.  267;  Cutchen  v,  Windsor,  56  Mo.  149.  Con- 
Gehling  v.  School  District,  10  Neb.  239,  tracts  for  a  stated  time  are  subject  to  the 
4  N.  W.  1028.  The  board,  in  exercising  observance  of  public  holidays,  and  the 
its  authority,  must  act  as  such,  in  regular  teacher  is  entitled  to  these  without  de- 
meetings  convened  for  the  purpose  ;  it  is  duction  from  his  salary.  School  District 
not  sufficient  that  the  members  severally  v.  Gage,  89  Mich.  484.  The  school  board 
give  their  assent  to  what  is  done.  State  may  make  the  contract  for  teaching  ex- 
V.  Leonard,  3  Tenn.  Ch.  117 ;  State  v.  tend  beyond  their  own  term  of  office : 
Tiedemann,  69  Mo.  515 ;  Smith  v.  Town-  Wilson  v.  School  District,  36  Conn.  280; 
ship  Board,  58  Mo.  297 ;  Dennison  School  Wait  v.  Ray,  67  N.  Y.  36 ;  providetl  they 
District  r.  Padden,  89  Pa.  St  395 ;  Hazen  act  in  good  faith  and  do  not  unreasonably 
V.  T>erche,  47  Mich.  626,  11  N.  W.  413.  forestall  the  action  of  their  successors. 
But  see  Crane  v.  School  District,  61  Loomis  v.  Coleman,  51  Mo.  21 ;  Steven- 
Mich.  299.  28  N.  W.  105;  Russell  v,  son  &.  School  District,  87  III.  255 ;  Hewitt 
State,  18  Neb.  68,  12  N.  W.  829.  Illegal  v.  School  District,  94  111.  528;  School 
or  unauthorized  action  by  the  board  can-  Directors  v.  Hart,  4  III.  App.  224.  See 
not  be  ratified  by  it,  and  the  fact  that  the  Tappsn  v.  School  District,  44  Mich.  500, 
district  has  the  benefit  of  what  is  done  7  N.  W.  78;  Atheara  v.  Independent 
will  not  amount  to  a  ratification  by  the  District,  33  Iowa,  105.    The  board  has 
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and  needs  of  a  dense  population  seem  to  require  other  regulations 
than  those  which  are  needful  for  the  rural  districts. 

The  system  is  one  which  almost  seems  a  part  of  the  very  nature 
of  the  race  to  which  we  belong.  A  similar  subdivision  of  the 
realm  for  the  purposes  of  municipal  government  has  existed  in 
England  from  the  earliest  ages ;  ^  and  in  America,  the  first  set- 
tlers, as  if  instinctively,  adopted  it  in  their  frame  of  government, 
and  no  other  has  ever  supplanted  it,  or  even  found  advocates. 
In  most  of  the  colonies  the  central  power  created  and  provided 
for  the  organization  of  the  towns ;  ^  in  one  at  least  the  towns 
preceded  and  created  the  central  authority ;  ^  but  in  all,  the  final 

general  author! tj  to  establish   for   the  SOS.     As  to  the  power  to  discriminate 

school  sncli  rules  and  regulations  as  it  between  colored  and  otlier  children  in 

shall  deem  wise.    Donahoe  v,  Richards,  schools,  see  post,  566,  note.    As  to  devot- 

88  Me.  876 ;  Spiller  v.  Woburn,  12  Allen,  ing  school  funds  and  school  buildings 

127  ;  Board  of  Education  v.  Minor,  28  to  religious  purposes,  see  post,  663,  note. 

Ohio  bt.  211.    The  rules  may  be  enforced  That  towns,  &c.,  may  hold  in  trust  moneys 

by  suspensions  and  expulsions  if  neces-  given  for  education,  see  Piper  v.  Moulton, 

sary.    Hodgkins  p.  Rockport,  105  Mass.  72    Me.  155;  Hatheway  v.  Sackett,  82 

475 ;  Murphy  r.  Directors,  80  Iowa,  429 ;  Mich.  97. 

Burdick  v.  Babcock,  81  Iowa,  562 ;  Board  ^  Crabbe's  History  of  English  Law, 

of  Education  v.  Thompson,  88  Ohio  St.  c.  2;  1  Bl.  Com.  114;  Hallam's  Middle 

321 ;  Rulison  v.  Post,  79  III.  567  ;  Sewell  Ages,  c.  8,  pt.  1 ;  2  Kent,  278;  Vaughan's 

V.  Board  of  Education,  20  Ohio  St.  89.  Revolutions  in  English  History,  b.  2,  c.  8 ; 

But  this  power  is  subject  to  the  general  Frothingham'a  Rise  of  the  Republic,  14, 

principle  that  the  by-laws  of  all  corpora-  16.    The  early  local  institutions  of  Eng- 

tions  must  be  reasonable ;  if  a  rule  is  un-  land  are  presented  with  great  ftilness  and 

reasonable,  and  a  pupil  is  punished  for  erudition  in  the  Constitutional  History  of 

refusal  to  submit  to  it,  an  action  will  lie.  Professor  Stubbs. 

Roe  V,  Deming,  21  Ohio  St.  666.  See  '  For  an  interesting  history  of  the  leg- 
Ward  V.  Flood,  48  CaL  86;  State  v.  islation  in  Connecticut  on  this  subject, 
Vanderbilt,  116  Ind.  11,  18  N.  E.  266;  see  Webster  v.  Harwinton,  82  Conn.  131. 
Fertichv.  Michener,  llllnd.472, 11  N.  £.  In  New  Hampshire,  see  Bow  v.  Allens- 
605 ;  State  o.  Board  of  Education,  63  Wis.  town,  34  N.  U.  851.  The  learned  note  to 
2."^,  23  N.  W.  102;  Holman  o.  School  Commonwealth  v.  Roxbury,  0  Gray,  608, 
Trustees,  77  Mich.  605,  48  N.  W.  906.  will  give  similar  information  concerning 
The  board  and  the  teacher  have  no  con-  the  organization  and  authority  of  towns 
trol  of  pupils  after  they  have  returned  to  in  the  Massachusetts  provinces.  And 
their  homes :  Dritt  v.  Snodgrass,  66  Mo.  see  People  v.  Hurlbut,  24  Mich.  08,  0 
286  ^  State  t;.  Osborne,  24  Mo.  App.  809 ;  Am.  Rep.  108;  Shumway  t;.  Bennett, 
otherwise  while  they  are  on  their  way  29  Mich.  451.  Mr.  Elliott  well  says: 
home  before  parental  control  is  resumed.  '*The  prime  strength  of  New  England 
Deskins  o.  Gose,  85  Mo.  485 ;  Hutton  v,  and  of  the  whole  republic  was  and  is  in 
State,  23  Tex.  App.  386,  5  S.  W.  122.  It  the  municipal  governmento  and  in  the 
is  held  in  Wisconsin  and  Illinois  that  pa-  homes."  And  he  adds,  that  among  the 
rents  have  a  right  to  excuse  their  children  earliest  things  decided  in  Massachusetts 
from  taking  any  particular  study  in  a  was, '  that  trivial  things  should  be  ended 
course,  and  that  teachers  cannot  refuse  in  towns"  (1635).  Elliott's  New  Eng« 
to  give  instruction  in  other  studies  of  the  land,  Vol.  I.  p.  182. 
course  to  the  pupils  thus  excused.  Mor-  *  Rhode  Island ;  see  Arnold's  History, 
row  17.  Wootl,  85  Wis.  59,  17  Am.  Rep.  c.  7.  It  is  remarked  by  this  author  that, 
471 ;  Rulison  v.  Post,  79  111.  567 ;  Lake  when  the  charter  of  Rhode  Island  was 
View  School  Trustees  v.  People,  87  111.  suspended  to  bring  the  colony  under  the 
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result  was  substantially  the  same,  that  towns,  villages,  boroughs, 
cities,  and  counties  exercised  the  powers  of  local  government,  and 
the  Colony  or  State  the  powers  of  a  more  general  nature.^ 

The  several  State  constitutions  have  been  framed  with  this 
system  in  view,  and  the  delegations  of  power  which  they  make, 
and  the  express  and  implied  restraints  which  they  impose  there- 
upon, can  only  be  correctly  understood  and  construed  by  keeping 
in  view  its  present  existence  and  anticipated  continuance.  There 
are  few  of  the  general  rules  of  constitutional  law  that  are  not 
more  or  less  affected  by  the  fact  that  the  powers  of  government, 
instead  of  being  concentrated  in  one  body  of  men,  are  carefully 
distributed,  with  a  view  to  being  exercised  with  intelligence, 
economy,  and  facility,  and  as  far  as  possible  by  the  persons  most 
directly  and  immediately  interested. 

It  has  already  been  seen  that  the  legislature  cannot  delegate 
its  power  to  make  laws ;  but  fundamental  as  this  maxim  is,  it  is 
so  qualified  by  the  customs  of  our  race,  and  by  other  maxims 
which  regard  local  government,  that  the  right  of  the  legislature, 
in  the  entire  absence  of  authorization  or  prohibition,  to  create 
towns  and  other  inferior  municipal  organizations,  and  to  confer 
upon  them  the  powers  of  local  government,  and  especially  of  local 
taxation   and   police  regulation    usual   with   such   corporations, 

dominion  of  Andros,  "the  American  system  is  made  by  the  State,  it  must  be  enforced 
of  town  governments  which  necessity  had  by  the  town.  A  uniform  system  of  in- 
compelled  Riiode  Island  to  initiate  fifty  struction  is  organized  all  over  the  country, 
years  before,  became  the  means  of  pre-  and  every  town  is  bound  to  establish  the 
nerving  the  individual  liberty  of  the  citi-  schools  wiiich  the  law  ordains. . .  .  Strict 
sen  when  that  of  the  State  or  Colony  was  as  this  obligation  is,  the  government  of 
crushed."  Arnold,  Vol.  I.  p.  487.  the  State  imposes  it  in  principle  only, 
^  *'  The  townships,"  says  De  Tocque-  and  in  its  performance  the  township  as- 
ville,  "  are  only  subordinate  to  the  State  sumes  all  its  independent  rights.  Thus 
in  those  interests  which  I  shall  term  taxes  are  voted  by  the  State,  but  they 
soctW,  as  they  are  common  to  all  the  are  assessed  and  collected  by  the  town- 
citizens.  They  are  independent  in  all  ship ;  the  existence  of  a  school  is  obligar 
that  concerns  themselves,  and  among  tiie  tory,  but  the  township  builds,  pays,  and 
inhabitants  of  New  England  I  believe  superintends  it.  In  France,  the  State 
that  not  a  man  is  to  be  found  who  would  collector  receives  th^  local  imposts;  in 
acknowledge  that  the  State  has  any  right  America,  the  town  collector  receives  the 
to  interfere  in  their  local  interests.  The  taxes  of  the  State.  Thus  the  French 
towns  of  New  England  buy  and  sell,  pros-  government  lends  its  agents  to  the  com- 
ecute  or  are  indicted,  augment  or  diminish  mune;  in  America,  the  township  is  the 
their  rates,  without  the  slightest  opposi-  agent  of  the  government.  This  fact  alone 
tion  on  the  part  of  the  administrative  hu-  shows  the  extent  of  the  differences  which 
thority  of  the  State.  They  are  bound,  exist  between  the  two  nations.**  Demoo- 
however,  to  comply  with  the  demands  of  racy  in  America,  c.  6.  See  Frothing- 
the  community.  If  a  State  is  in  need  of  ham's  Rise  of  the  Republic,  14-28.  QOn 
money,  a  town  can  neither  give  nor  with-  the  Right  to  Local  Self-Govern ment,  see 
hold  the  supplies.  If  a  State  projects  a  articles  by  Amasa  M.  Eaton  in  13  Harv. 
road,  the  township  cannot  refuse  to  let  it  L.  Rev.  441,  670,  638,  and  14  Harv.  L. 
cross  its  territory ;  if  a  police  regulation  Rev.  20, 116.3 
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would  always  pciss  unchallenged.  The  legislature  in  these  cases 
is  not  regarded  as  delegating  its  authority,  because  the  regulation 
of  such  local  affairs  as  are  commonly  left  to  local  boards  and 
officers  is  not  understood  to  belong  properly  to  the  State;  and 
when  it  interferes,  as  sometimes  it  must,  to  restrain  and  control 
the  local  action,  there  should  be  reasons  of  State  policy  or  dangers 
of  local  abuse  to  warrant  the  interposition.^ 

The  people  of  the  municipalities,  however,  do  not  define  for 
themselves  their  own  rights,  privileges,  and  powers,  nor  is  there 
any  common  law  which  draws  a  definite  line  of  distinction  be- 
tween the  powers  which  may  be  exercised  by  the  State,  and  those 
which  must  be  left  to  the  local  governments.^  The  municipalities 
must  look  to  the  State  for  such  charters  of  government  as  the 
legislature  shall  see  fit  to  provide ;  and  they  cannot  prescribe  for 
themselves  the  details,  though  they  have  a  right  to  expect  that 
those  charters  will  be  granted  with  a  recognition  of  the  general 
principles  with  which  we   are  familiar.     The  charter,  or  the 

1  *'  It  seems  to  be  generallj  conceded  Ohio  St.  808;  People  v.  Hurlbut,  24  Mich, 
tliat  powers  of  local  legislation  may  be  44,  9  Am.  Rep.  103 ;  Mills  v,  Charleton, 
granted  to  cities,  towns,  and  other  munie-  29  Wis.  400;  Commonwealth  v.  Coining- 
ipal  corporations.  And  it  would  require  ham,  66  Pa.  St  76 ;  People  v.  Kelsey,  34 
strong  reasons  to  satisfy  us  that  it  could  Cal.  470;  Tugman  v.  Chicago,  78  III.  405; 
have  been  the  design  of  the  f ramers  of  Manly  r.  Raleigh,  4  Jones  £q.  870 ;  Stone 
our  constitution  to  take  from  the  legisla-  v.  Charlestown,  114  Mass.  214;  Hay  den 
ture  a  power  which  has  been  exercised  in  v.  Goodnow,  39  Conn.  164 ;  Goldthwaite  o. 
Europe  by  governments  of  all  classes  Montgomery,  60  Ala.  486;  Stanfill  v. 
from  the  earliest  history,  and  the  exercise  Court  of  Co.  Rev.,  80  Ala.  287;  Robin* 
of  which  has  probably  done  more  to  pro-  son  t;.  Schenck,  102  Ind.  307,  1  N.  E. 
mote  civilization  than  all  other  causes  698;  Cross  v.  Hopkins,  6  W.  Va.  328. 
combined;  which  has  been  constantly  [[Statute  for  government  of  cities  of 
exercised  in  every  part  of  our  country  certain  class  may  provide  for  appointment 
from  its  earliest  settlement,  and  which  by  governor  temporarily  of  an  executive 
has  raised  up  among  us  many  of  our  officer  for  said  city.  Com.  v.  Moir,  199 
most  valuable  institutions."  State  v.  Pa.  684,  49  Atl.  361,  68  L.  R.  A.  837,  86 
Noyes,  30  N.  H.  279,  292,  per  Bell,  J.  See  Am.  St.  8OI.3  The  propriety  of  establish- 
also  Tanner  v.  Trustees  of  Albion,  6  Hill,  ing  a  municipality  is  not  a  judicial  ques- 
121 ;  Dalby  v.  Wolf,  14  Iowa,  228 ;  State  tion.  People  v.  Riverside,  70  Cal.  461, 11 
V,  Simonds,  3  Mo.  414;  McKeev.  McKee,  Pac.  769.  It  is  not  an  unlawful  delega- 
8  B  Monr.  433 ;  Smith  v.  Levinus,  8  N.  tion  of  power  to  give  a  city  the  right  to 
Y.  472 ;  People  v.  Draper,  16  N.  Y.  632 ;  extend  its  bounds.  Kelly  v.  Meeks,  87 
Burgess  v.  Pue,  2  Gill,  11;  New  Orleans  Mo.  396.  See  cases,  post,  p.  334.  [[Nor 
V.  Turpin,  18  La.  Ann.  66;  Gilkeson  0.  to  confer  upon  it  the  power  to  levy  li- 
The  Frederick  Justices,  18  Gratt.  677 ;  cense  taxes  upon  occupations,  and  under 
Mayor,  &c.  of  New  York  v.  Ryan,  2  £.  D.  such  power  it  may  tax  brokers,  even 
Smith,  368 ;  St.  Louis  v  Russell,  9  Mo.  though  they  deal  in  nothing  but  stocks, 
607 ;  Bliss  v.  Kraus,  16  Oliio  St.  66 ;  Tri-  and  trade  only  upon  the  stock  exchange, 
gaily  V.  Memphis,  6  Cold.  382 ;  Durach's  Banta  v.  Chicago.  172  111.  204,  60  N.  E. 
Appeal,  62  Pa.  St.  491 ;  State  v.  Wilcox,  233,  40  L.  R.  A.  611. 
46  Mo.  468 ;  Jones  v.  Richmond,  18  Gratt.  *  As  to  the  common  law  affecting 
617 ;  State  17.  O'Neill,  24  Wis.  149;  Brad-  these  corporate  existences,  and  the  effect 
ley  V.  M'Atee,  7  Bush,  667,  3  Am.  Rep.  of  usage,  see  2  Kent,  278,  279. 
809;  Burckholter  9.  M'Connellsviile,  20 
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general  law  under  which  they  exercise  their  powers,  is  their  con- 
stitution, in  which  they  must  be  able  to  show  authority  for  the 
acts  they  assume  to  perform.  They  have  no  inherent  jurisdiction 
to  make  laws  or  adopt  regulations  of  government ;  they  are  gov- 
ernments  of  enumerated  powers,  acting  by  a  delegated  authority; 
so  that  while  the  State  legislature  may  exercise  such  powers  of 
government  coming  within  a  proper  designation  of  legislative 
power  as  are  not  expressly  or  impliedly  prohibited,  the  local 
authorities  can  exercise  those  only  which  are  expressly  or  im- 
pliedly conferred,  and  subject  to  such  regulations  or  restrictions 
as  are  annexed  to  the  grant.^ 

Tlie  creation  of  municipal  corporations,  and  the  conferring 
upon  them  of  certain  powers  and  subjecting  them  to  correspond- 
ing duties,  does  not  deprive  the  legislature  of  the  State  of  that 
general  control  over  their  citizens  which  was  before  possessed. 
It  still  has  authority  to  amend  their  charters,  enlarge  or  diminish 
their  powers,  extend  or  limit  their  boundaries,  consolidate  two 
or  more  into  one,  overrule  their  legislative  action  whenever  it 
is  deemed  unwise,  impolitic,  or  unjust,  and  even  abolish  them 
altogether  in  the  legislative  discretion,  and  substitute  those  which 
are  different.^    The  rights  and  franchises  of  such  a  corporation, 

1  Stetson  t;.  Kempton,  18  Mass.  272 ;  furnished  prirate  consumers  in  the  ab- 

Wiliard  v.  Kiliingworth,  8  Conn.  247 ;  sence  of  a  reservation  of  sucli  power  in 

Abendroth  v.  Greenwich,  29  Conn.  356;  their  cliarter.    iZe  Pryor,  56  Kan.  724,  41 

Baldwin  v.  North  Branford,  82  Conn.  47 ;  Pac.  958, 29  L.  R.  A.  898, 49  Am.  St  280.^ 

Webster  o.  Harwinton,  82  Conn.   131 ;  >  St.  Louis  v.  Allen,  18  Mo.  400 ;  Coles 

Douglass  V.  PlacerviUe,  18  Cal.  648 ;  Lack-  v.  Madison  Co.,  Breese,  115;  Richland 

land  V.  Northern  Missouri  Railroad  Co.,  County  v.  Lawrence  County,  12  111.  1 ; 

31  Mo.  180 ;  Mays  v.  Cincinnati,  1  Ohio  Trustees  of  Schools  v,  Tatman,  13  III.  27  ; 

St.  268;  Frost  v.  Belmont,  6  Allen,  152;  Robertson  v.  Rockford,  21  lU.  451 ;  Peo- 

Hess  V,  Pegg,  7  Nev.  28 ;  Ould  v.  Rich-  pie  v.  Power,  25  111.  187 ;  St.  Louis  v. 

mond,  23  Gratt.    464 ;    Youngblood    v.  Russell,  9  Mo.  507 ;  State  v.  Cowan,  29 

Sexton,  32  Mich.  406,  20  Am.  Kep.  655;  Mo.  830;  McKiro  v.  Odom,  8  Bland,  407; 

[Louisiana  Constr.  &  Imp.  Co.  v.  Illinois  Granby  v.  Thurston,  23  Conn.  416 ;  Har- 

C.  R.  Co.,  49  La.  Ann.  527,  21  So.  891, 87  risen  JusUcet  v.  Holland,  8  Gratt  247; 

L.  R.  A.  661.     Where  legislature  granto  Brighton  v.  Wilkinson,  2  Allen,  27;  Sloan 

right  to  occupy  streets  of  a  city  upon  v.  State,  8  Blackf.  361;   Mills  v.   Wil- 

getting  consent  of  city  council,  that  body  liams,  11  Ired.  558;  Langrworthy  v.  Du- 

cannot  attach  conditions  to  its  consent  buque«16Iowa,271;  Week^v.  MUwaukee, 

unless  the  conditions  are  restricted  en-  10  Wis.  242;  State  v.  Branin,  23  N.  J. 

tirely  to  matters  within  the  city  limits.  484 ;  Patterson  o.  Society,  &c.,  24  N.  J. 

Galveston  &  W.  R.  Co.  v.  GaWeston,  90  385;  Atchison  v.  Bartholow,  4  Kan.  124; 

Tex.  898,  39  8.  W.  920,  36  L.  R.  A.  88  City  of  St.  Louis  v.  Cafferata,  24  Mo.  94 ; 

and  note.     Interest  cannot  be  required  People  v.  Draper,  15  N.  Y.  532;  Hawkins 

upon   delayed  payments    of  sewer   as-  v.  Commonwealth,  76  Pa.  St.  15 ;  People 

sessments  in  the  absence  of  statutory  v.  Tweed,  63  N.  Y.  202 ;  Barnes  v.  Dis- 

authority  therefor.     Sargent    &    Co.  v.  trict  of  Columbia.  91  U.  S.  540 ;  Laramie 

Tuttle,  67   Conn.  162,  34   Atl.  1028,  32  Co.  v.  Albany  Co.,  92  U.  8.  807;  Aspin- 

L.  R.  A.  822.    Nor  can  the  city  regulate  wall  v.  Commissioners,  &c ,  22  How.  864; 

the  charges  of  gas  companies  for  gas  Howard  v.  McDiamid,  26  Ark.  100 ;  Phila- 
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being  granted  for  the  purposes  of  government,  can  never  become 

such  vested  rights  as  against  the  State  that  they  cannot  be  taken 

delphU  V.  Fox,  94  Pa.  St  169;  Brad-  Chancery  may  be  empowered  and  di- 
shaw  V,  Omaha,  1  Neb.  16 ;  Kuhn  v,  rected  by  the  repealing  act  to  appoint  a 
Board  of  Education,  4  W.  Va.  499 ;  Sin-  new  trustee  to  take  charge  of  the  prop- 
ton  V.  Ashbury,  41  Cal.  625;  Hess  v.  erty  and  execute  the  trust  Montpelier 
Pegg,  7  Nev.  28 ;  Hagerstown  v,  Schuer,  v.  East  Montpelier,  29  Vt  12.  And  see 
87  Md.  180 ;  San  Francisco  v.  Canavan,  Harrison  v,  Bridgeton,  16  Mass.  16 ; 
42  Cal.  541 ;  State  v.  Jennings,  27  Ark.  Montpelier  Aoademy  v.  George,  14  La. 
419;  Division  of  Howard  Co.,  15  Kan.  Ann.  406;  Reynolds  v.  Baldwin,  1  La. 
194 ;  Martin  v.  Dix,  52  Miss.  63 ;  Goff  v.  Ann.  162 ;  Police  Jury  v,  Shreveport,  6 
Frederick,  44  Md.  67 ;  Blessing  v.  Gal-  La.  Ann.  665 ;  Pliiiadelphia  v.  Fox,  64 
veaton,  42  Tex.  641 ;  Wiley  v.  Bluffton,  Pa.  St.  169;  Weymoutli  &  Braintree 
111  Ind.  152,  12  N.  E.  165;  True  v.  Fire  Commissioners  v.  County  Commis- 
Daris,  133  111.  522,  22  N.  E.  Rep.  410.  sioners,  108  Mass.  142.  As  to  extent  of 
[Legislature  may  create  a  municipality  power  to  hold  property  in  trust  see 
of  the  inliabitants  residing  near  the  Hatheway  v.  Sackett,  82  Mich.  97.  But 
mouth  of  a  navigable  river  and  compel  neither  tlie  identity  of  a  corporation,  nor 
them  to  maintain  a  ship  channel  therein,  its  right  to  take  property  by  devise,  is 
although  a  portion  of  the  benefit  thereof  destroyed  by  a  change  in  its  name,  or 
is  enjoyed  by  the  inhabitants  of  a  much  enlargement  of  its  area,  or  an  increase  in 
larger  area.  Cook  p.  Portland,  20  Oreg.  the  number  of  its  corporators.  Girard 
580,  27  Pac.  263,  13  L.  R.  A.  533.  May  v.  Philadelphia,  7  Wall.  1.  Changing  a 
combine  several  cities  and  towns  into  a  borough  into  a  city  does  not  of  itself 
sewage  district  and  compel  them  to  con-  abolish  or  aftect  the  existing  borough 
struct  a  system  of  sewerage.  Re  King-  ordinances.  Trustees  of  Erie  Academy 
roan,  153  Mass.  566,  27  N.  E.  778,  12  L.  v.  City  of  Erie,  81  Pa.  St  515.  Nor 
R.  A.  417.|]  The  legislature  may  in  its  will  it  a£fect  the  indebtedness  of  the  cor- 
discretion  recall  to  itself  and  exercise  poration,  which  will  continue  to  be  its 
so  much  of  such  powers  as  it  has  con-  indebtedness  under  its  new  organization, 
ferred  upon  municipal  corporations  as  is  Olney  v.  Harvey,  50  111.  458.  [So  when 
not  secured  to  them  by  the  constitution,  a  city  has  had  a  de  facto  organization, 
People  p.  Pinkney,  32  N.  Y.  377.  The  and  is  afterward  reorganized  so  as  to  be- 
subject  was  considered  at  length  in  come  dejure,  its  old  obligations  continue. 
Meriwether  v,  Garrett  102  U.  S.  472,  in  Shapleigh  v.  San  Angelo.  167  U.  S.  646, 
which  was  considered  the  effect  of  the  17  Sup.  Ct  Rep.  957;  Ranken  t;.  Mo- 
legislation  wliich  abolished  the  city  gov-  Galium,  —  Tex.  Civ.  Ap.  — ,  60  S.  W. 
emment  of  Memphis;  and  in  Amy  v.  975  (Jan.  26,  1901).  Upon  municipal 
Selma,  77  Ala.  103.  The  creditors  of  a  bonds  and  changes  in  statutory  construo- 
county  cannot  prevent  the  legislature  tion,  see  note  to  18  L.  ed.  U.  S.  350;  also 
reducing  its  limits,  notwithstanding  their  notes  to  26  L.  ed.  U.  S.  268„  and  35  L.ed. 
security  may  be  diminished  thereby.  U.  S.  344.^  Property  brought  within  a 
Wade  r.  Richmond,  18  Gratt  583 ;  Luerh-  city  by  the  exercise  of  legislative  discre- 


man  v.  Taxing  District,  2  Lea,  425.  Com 
pare  Milner  r.  Pensacola,  2  Woods,  632 
Gfllesburg  v.  Hawkinson,  75  111.  152 
Rader  v.  Road  District  36  N.  J.  278 
Wallace  v.  Sharon  Trustees,  84  N.  C 


tion  is  liable  for  existing  municipal  in- 
debtedness. Maddrey  v.  Cox,  73  Tex. 
538, 11  S.  W.  541.  A  general  statute,  con- 
taining a  clause  repealing  all  statutes  con- 
trary to  its  provisions,  does  not  repeal  a 


164.    A  charter  may  not  be  repealed  to  clause  in  a  municipal  charter  on  the  same 

the  injury  of  creditors  already  entitled  to  subject     State  v.  Branin,  23  N.  J.  484. 

payment    Morris  v.  State,  62  Tex.  728.  [[Where  tlie  constitution  prescribes  that 

This  power  is  not  defeated  or  affected  by  the   charter  of   a  certain  city  can  be 

the  circumstance  that  the  municipal  cor-  amended  by  its  own  citizens,  the  power 

poration  was  by  its  charter  made  the  of  the  legislature  to  amend  is  excluded, 

trustee  of  a  charity ;  and  in  such  case,  if  St  Louis  v.  Dorr,  145  Mo.  466,  41  S.  W. 

the  corporation  is  abolished,  the  Court  of  1094,  46  S.  W.  976,  42  L.  R.  A.  686,  68 
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away ;  nor  does  the  charter  constitute  a  contract  in  the  sense  of 
the  constitutional  provision  which  prohibits  the  obligation  of  con- 
tracts being  violated.^  Restraints  on  the  legislative  power  of 
control  must  be  found  in  the  constitution  of  the  State,  or  they 
must  rest  alone  in  the  legislative  discretion.^    If  the  legislative 

Am.  St.  676.  Legislature  has  power  to  their  rights  and  effects,  so  that  their 
divide  coonties  and  to  modify  their  boun<  property  is  not  diverted  from  the  uses  and 
daries,  but  such  modifications  do  not  mod-  objects  for  which  it  was  given  or  pur- 
ity the  boundaries  of  legislative  districts,  chased."  And  see  State  v.  Miller,  66  Mo. 
People  0.  Board  of  Supervisors,  147  N.  Y.  60.  As  to  the  effect  of  legislation  abol- 
1,  41  N.  E.  663,  80  L.  H.  A.  74.^  ishing  a  corporation   upon  its  property 

^  This  principle  was  recognized  by  the  and  debts,  see  Mount  Pleasant  v.  Beck- 
several  judges  in  Dartmouth  College  v.  with,  100  U.  S.  614 ;  Meriwether  v.  Gar- 
Woodward,  4  Wheat  618,  and  in  Meri-  rett,  102  U.  S.  472 ;  Rawson  v.  Spencer, 
wether  o.  Garrett,  102  U.  S.  472.  And  113  Mass.  40.  Where  a  municipal  cor- 
tee  People  r.  Morris,  18  Wend.  826 ;  St.  poration  is  dissolved  and  a  new  one  for 
Louis  V.  Russell,  9  Mo.  607 ;  Montpelier  the  same  general  purposes  is  created  con- 
V.  East  Montpelier,  29  Vt  12 ;  Trustees  taining  the  same  population  and  property 
of  Schools  r.  Tatman,  18  111.  27 ;  Brighton  in  substance,  to  which  the  corporate 
V.  Wilkinson,  2  Allen,  27;  Reynolds  v.  property  passes  without  consideration, 
Baldwin,  1  La.  Ann.  1(52;  Police  Jury  &.  the  debts  of  the  old  fall  upon  the  new 
Slireveport,  6  La.  Ann.  666 ;  Mt.  Carmel  municipality,  and  with  them  the  power 
V,  Wabash  County,  60  111.  69;  Lake  to  tax  for  theur  payment.  Mobile  v. 
View  i;.  Rose  Hill  Cemetery,  70  111.  191 ;  Watson,  116  U.  S.  289,  6  Sup.  Ct.  Rep. 
ZiUke  t*.  Goldberg,  88  Wis.  216;  Weeks  898;  Amy  v,  Selma,  77  Ala.  103.  Upon 
V,  Gilmanton,  60  N.  H.  600 ;  Dillon,  Mun.  the  division  of  towns  and  counties,  &c. 
Corp.  §§  24,  80,  87 ;  QCovington  v.  Ken-  the  legislature  may  apportion  the  debts 
tucky,  173  U.  S.  281,  19  Sup.  Ct.  Rep.  as  it  sees  fit.  People  v.  Supervisors,  94 
888;  Essex  Public  Road  Bd.  v.  Skinkle,  N.  Y.  268;  Clay  Co.  v,  Chickasaw  Co., 
140  U.  S.  834,  11  Sup.  Ct.  Rep.  790.1]  04  Miss.  684, 1  So.  768 ;  Dare  Co.  v.  Cur- 

s  See  ante,  p.  66;  post,  pp.  884-842.  rituck  Co.,  96  N.  C.  189;  Morrow  Co.  o. 
"  Where  a  corporation  is  the  mere  creat-  Hendryx,  14  Oreg.  897, 12Pac.  806.  It  is 
ure  of  legislative  will,  established  for  a  lawful  exercise  of  legislative  authority 
tlie  general  good  and  endowed  by  the  upon  such  division,  to  confer  a  part  of 
State  alone,  the  legislature  may,  at  pleas-  the  corporate  property  of  the  old  corpo- 
ure,  modify  the  law  by  which  it  was  ration  upon  the  new,  and  to  direct  the  old 
created.  For  in  that  case  there  would  be  body  to  pay  it  over  to  the  new.  Har- 
but  one  party  affected, — the  government  rison  v.  Bridgeton,  16  Mass.  16;  Salem 
itself,  —  and  therefore  not  a  contract  Turnpike  v,  Essex  Co.,  100  Mass.  282 ; 
within  the  meaning  of  the  constitution.  Whitney  v.  Stow,  HI  Mass.  868 ;  Stone 
The  trustees  of  such  a  corporation  would  v.  Charlestown,  114  Mass.  214 ;  Sedgwick 
be  the  mere  mandatories  of  the  State,  Co.  v.  Bunker,  14  Kan.  498 ;  Portwood  v. 
having  no  personal  interest  involved,  and  Montgomery,  62  Miss.  628 ;  Bristol  v. 
could  not  compUin  of  any  law  that  might  New  Chester,  8  N.  H.  624;  Milwaukee 
abridge  or  destroy  their  agency."  Mont-  Town  v.  Milwaukee  City,  12  Wis.  98; 
pelier  Academy  i;.  George,  14  La.  Ann.  Marshall  Co.  Court  v.  Calloway  Co. 
406.  In  Trustees  of  Schools  v.  Tatman,  Court,  8  Bush,  98.  QColnmbus  v,  Colum- 
13  111.  27,  80,  the  court  say:  "Public  bus,  82  Wis.  874;  62  N.  W.  426, 16  L.  R. 
corporations  are  but  parts  of  the  machin-  A.  696,  and  note.^  But  it  seems  that  an 
ery  employed  in  carrying  on  the  affairs  apportionment  of  property  can  only  be 
of  the  State ;  and  they  are  subject  to  be  made  at  the  time  of  the  division.  Wind- 
changed,  modified,  or  destroyed,  as  the  ham  v,  Portland,  4  Mass.  384 ;  Hampshire 
exigencies  of  tlie  public  may  demand,  o.  Franklin,  16  Mass.  76.  See  Richland 
The  State  may  exercise  a  general  super-  v.  Lawrence,  12  III.  1 ;  Bowdoinham  v, 
intendence  and  control  over  them  and  Richmond,  6  Me.  112.    In  the  latter  case 
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action  in  these  cases  operates  injurionsly  to  the  municipalities  or 
to  individuals,  the  remedy  is  not  with  the  courts.  The  courts 
have  no  power  to  interfere,  and  the  people  must  be  looked  to, 

to  right  through  the  baliot-boz  all  these  wrongs.^    This  is  the 

it  was  held  that  the  appordonment  of  48  L.  R.  A.  466,  aft  in  Williams  v.  Egglet- 
debu  between  an  old  town  and  one  ere-  ton,  170  U.  8.  804,  18  Sup.  Ct  Uep.  617. 
ated  from  it  was  in  the  natare  of  a  con-  Upon  the  power  of  the  legislature  to  im- 
traut ;  and  it  was  not  in  the  power  of  the  pose  burdens  upon  municipalities,  see  the 
legislature  afterwards  to  release  the  new  cases  collected  in  note  to  48  L.  R.  A.  465. j] 
township  from  payment  of  its  share  as  And  it  may  change  the  law  and  redis- 
thus  determined.  But  the  case  of  Lay-  tribute  the  burden  afterwards,  if  from  a 
ton  V.  New  Orleans,  12  La.  Ann.  516,  is  change  of  circumstances  or  other  reasons 
eoutra.  See  also  Borough  of  Dunmore's  it  is  deemed  just  and  proper  to  do  so. 
Appeal,  52  Pa.  St.  874,  and  School  Dis-  Sdtuate  v.  Weymouth,  106  Mass.  128, 
trict  V,  Board  of  Education,  78  Mo.  627 ;  and  cases  cited.  A  statute  abolishing 
[Johnson  v,  San  Diego,  100  Cal.  468,  42  school  districts  is  not  void  on  grounds 
Pae.  240,  80  L.  R.  A.  178 ;  Perry  County  like  the  following :  that  it  takes  the  prop- 
V.  Conway  County,  62  Ark.  480, 12  S.  W.  erty  of  the  districts  without  compensa- 
877, 6  L.  R.  A.  666,  and  note  Q  which  in  tion ;  that  the  taxes  imposed  will  not  be 
principle  seem  to  accord  with  the  Louisi-  proportional  and  reasonable,  or  that  con- 
ana  case.  In  the  absence  of  such  legisla-  tracts  will  be  affected.  Rawson  v.  Spen- 
tion  each  part  is  entitled  to  the  property  cer,  118  Mass.  40.  See  Weymouth  &c 
billing  within  it,  and  to  any  equitable  Fire  District  v.  County  Commissioners, 
share  of  the  moneys  of  the  township.  108  Mass.  142.  f The  legislature  may 
Towle  9.  Brown,  110  Ind.  66,  10  N.  E.  lay  a  penalty  upon  any  county  in  which 
626.  QThe  old  corporation  retains  aU  a  lynching  occurs,  and  may  provide 
the  property  within  its  borders  and  re-  that  such  penalty  shall  be  recovered  by 
mains  subject  to  the  then  existing  debts,  the  person  injured.  Champaign  Co.  r. 
in  the  absence  of  any  legislative  appor*  Church,  62  Ohio  St  818,  67  N.  E.  60,  48 
tionment    McCully  v.  Tracy,  66  N.  J.  L.  R.  A.  788.^ 

L.  489, 49  Atl.  486.;]    In  Bums  o.  Clarion  ^  '*  The  correction  of  these  abuses  is  as 

County,  62  Pa.  St.  422,  it  was  held  the  readily  attained  at  the  ballot-box  as  it 

legislature  had  the  power  to  open  a  set-  would  be  by  subjecting  it  to  Judicial  re- 

tiement  made  by  county  auditors  with  vision.    A  citizen  or  a  number  of  citizens 

the  county  treasurer,  and  to  compel  them  may  be  subtracted  from  a  county  free 

to  settle  with  him  on  principles  of  equity,  from  debt,  having  no  taxation  for  county 

See  further,  Cambridge  r.  Lexmgton,  17  purposes,  and  added  to  an  adjacent  one, 

Pick.  222  ;    Attorney-General   v.   Cam-  whose  debts  are  heavy,  and  whose  taxing 

bridge,   16  Gray,  247  ;    Clark  r.  Cam-  i>owers  are  exercised  to  the  utmost  extent 

bridge,  &c.  Bridge  Proprietors,  104  Mass.  allowed  by  law,  and  tliis,  too,  without 

286.    The  legislature  has  power  to  lay  out  consulting  their  wishes.    It  is  done  every 

a  road  through  several  towns,  and  appor-  day.    Perhaps  a  majority  of  the  people 

tion  the  expense  between  them.    Water-  thus  annexed  to  an  a<yacent  or  thrown 

viUe  9.  Kennebeck  County,  69  Me.  80;  into  a  new  county  by  the  division  of  an 

Commonwealth  v.Newburyport,  108  Mass.  old  one  may  have  petitioned  the  legisla- 

129.    [|And  where  a  highway  or  bridge,  ture  for  this  change ;  but  this  is  no  relief 

although  lying  outside  the  territorial  lim-  to  the  outvoted  minority,  or  the  individ- 

Its  of  a  municipality,  is  especially  bene-  ual  who  deems  himself  oppressed  and 

fictal  to  the  people  thereof,  the  le^slature  rexed  by  the  change.    Must  we,  then,  to 

may  compel  that  municipality  to  sustain  prevent  such  occasional  hardships,  deny 

part  of  the  burden  of  providing  and  main-  the  power  entirely  1 

taining  such  highway,  and  may  determine  "  It  must  be  borne  in  mind  that  these 

what  portion  of  such  expense  shall  be  corporations,   whether  established   over 

contributed  by  such  municipality.    State  cities,  counties,  or  townships  (where  such 

9.  Williams,  68  Conn.  181,  86  Atl  24, 421,  incorporated  subdivisions  exist),  are  never 
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general  rule ;  and  the  exceptions  to  it  are  not  numerous,  and  wiU 
he  indicated  hereafter. 

Powers  of  Public  Corporations. 

The  powers  of  these  corporations  are  either  express  or  implied. 
Tlie  former  are  those  which  the  legislative  act  under  which  they 
exist  confers  in  express  terms ;  the  latter  are  such  as  are  neces- 
sary in  order  to  carry  into  effect  those  expressly  granted,  and 
which  must,  therefore,  be  presumed  to  have  been  within  the  in- 
tention of  the  legislative  grant.^  Certain  powers  are  also  inciden- 
tal to  corporations,  and  will  be  possessed  unless  expressly  or  by 
implication  prohibited.  Of  these  an  English  writer  has  said :  ^^  A 
municipal  corporation  has  at  common  law  few  powers  beyond  those 
of  electing,  governing,  and  removing  its  members,  and  regulating 
its  franchises  and  property.  The  power  of  its  governing  officers 
can  only  extend  to  the  administration  of  the  by-laws  and  other 
ordinances  by  which  the  body  is  regulated."  *  But  without  being 
expressly  empowered  so  to  do,  they  may  sue  and  be  sued;  may 
have  a  common  seal;  may  purchase  and  hold  lands  and  other 
property  for  corporate  purposes  (a),  and  convey  the  same ;  may 
make  by-laws  whenever  necessary  to  accomplish  the  design  of 
the  incorporation,  and  enforce  the  same  by  penalties;  and  may 
enter  into  contracts  to  effectuate  the  corporate  purposes.^  Ex- 
cept as  to  these  incidental  powers,  which  need  not  be,  though 
they  usually  are,  mentioned  in  the  charter,  the  charter  itself, 

intrusted  and  can  never  be  intrusted  with  son,  33  K.  EL  424 ;    McMillan  v.   Lee 

any  legislative  power  inconsistent  or  con-  County,  8  Iowa,  811 ;  La  Fayette  v.  Cox, 

flicting  with  tlie  general  laws  of  the  land,  5  Ind.  88;  Clark  v.  Des  Moines,  19  Iowa, 

or  derogatory  to  those  rights,  either  of  190;  State  v.  Morristown,  88  N.  J.  67; 

person  or  property,  which  the  constitution  Beaty  v.  Enowler,  4  Pet.  162 ;  Mills  v, 

and  the  general  laws  guarantee.    They  Gleason,  11  Wis.  470.    In  this  last  case, 

are  strictly  subordinate  to  the  general  it  was  held  that  these  corporations  had 

laws,  and  merely  created  to  carry  out  the  implied  power  to  borrow  money  for  cor- 

purposes  of  those  laws  with  more  cer-  porate  purposes.    And  see  also  Ketchum 

tainty  and  efficiency.    Tiiey  may  be  and  v,  Buffalo,  14  N.  Y.  866. 
sometimes    are    intrusted   with   powers         ^  Willcock  on  Municipal  Corporations, 

which  properly  appertain  to  private  cor^  tit  769. 

porations,  and  in  such  matters  their  power         '  Angell  &  Ames  on  Corp.  §§  111,  239 ; 

as  mere  municipal  corporations  ceases."  2  Kyd  on  Corp.  102 ;  State  v,  Ferguson, 

City  of  St.  Louis  ».  Allen,  18  Mo.  400.  83  N.  H.  424.    See  Dillon,  Mun.  Corp., 

1  2  Kent,  278,  note ;  Halstead  v.  Mayor,  for  an  examination,  in  the  light  of  the 

&c.  of  New  York,  8  N.  Y.  430 ;  Hodges  v.  authorities,  of  the  several  powers  here 

Buffalo,  2  Denio,  110;  New  London  v,  mentioned. 
Brainard,  22  Conn.  662 ;  State  v.  Fergu- 

(a)  QSnch  property  as  is  held  by  the  corporation  in  its  public  capacity  is  not  liable 
to  be  taken  on  execution.  See  Klein  v.  New  Orleans,  00  U.  S.  149,  and  other  cases 
in  note  to  86  L.  ed.  U.  S.  666.;] 
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or  the  general  law  under  which  they  exist,  is  the  measure  of 
the  authority  to  be  exercised.  And  the  general  disposition  of 
the  courts  in  this  country  has  been  to  confine  municipalities 
within  the  limits  that  a  strict  construction  of  the  grants  of 
powers  in  their  charters  will  assign  to  them;  thus  applying  sub- 
stantially the  same  rule  that  is  applied  to  charters  of  private 
incorporation.^    The  reasonable  presumption  is  that  the  State 

1  Under  a  city  charter  wliich  author-  Rock  Island,  128  HI.  466,  21  N.  E.  668. 

Seed    the   common    council   to   appoint  Power   to  contract   for  a  water-supply 

assessors  for  the  purpose  of  awarding  does  not  authorize  granting  an  exchisive 

damages  to  those  through  whose  property  priTllege  for  twenty-five  years.  Brenham 

A  street  might  be  opened,  and  to  assess  v.  Brenham  Water  Co.,  67  Tex.  642,  4 

such  damages  on  the  property  benefited,  S.  W.  148.    Power  to  regulate  wharves 

it  was  decided  that  the  council  were  not  does  not  cover  creating  a  harbor.    Speng- 

empowered  to  levy  a  tax  to  pay  for  the  ler  i;.  Trowbridge,  62  Miss.  46.    A  power 

other  expenses  of    opening  the  street  to  puss  ordinances  to  prohibit  the  sale 

lleed  V.  Toledo,  18  Ohio,  161.    So  a  power  or  giving  away  of  intoxicating  liquors 

to  enact  by-laws  and  ordinances  to  abate  in  certain  special  cases  is   an  implied 

and  remove  nuisances  will  not  authorize  exclusion  of  the  power  to  prohibit  the 

the  passing  of  an  ordinance  to  prevent  sale  or  giving  away  in  other  cases.  State 

nuisances,  or  to  impose  penalties  for  the  v.  Ferguson,  83  N.  H.  424.    In  Dunham 

creation  thereof.   Rochester  o.  CoUms,  12  v.  Rochester,  6  Cow.  462,  466,  it  is  said : 

Barb  639.    A  power  to  impose  penalties  "  For  ail  the  purposes  of  jurisdiction,  cor- 

ioTohstruciioM  to  streets  would  not  author-  porations  are  like  the  inferior  courts,  and 

ize  tlie  like  penalties  for  encroachmentB  must  show  the  power  given  them  in  every 

upon  streets,  where,  under  the  general  case.  If  this  be  wanting,  tlieir  proceed- 
laws  of  the  State,  the  offences  are  recog-  •  ings  must  be  holden  void  wlienever  tliey 

nized  as  different  and  distinct.    Grand  come  in  question,  even  collaterally;  for 

Rapids  V.  Hughes,  16  Mich.  64.  Authority  they  are  not  judicial  and  subject  to  direct 

to  levy  a  tax  on  real  and  personal  estate  review  on  certiorari.    2  Kyd  on  Corp.  104- 

would  not  warrant  an  income  tax,  espe-  107."    The  prescribed  method  of  exer- 

cially  when  such  a  tax  is  unusual  in  the  cising  a  power  must  be  strictly  followed. 

Sute.    Mayor  of  Savannah  v.  Hartridge,  Des  Moines  t;.  Gilchrist,  67  Iowa,  210,  26 

8  Ga.  28.    It  will  appear,  therefore,  that  N.  W.  186.    The  power  "  to  enact  ordi- 

powers  near  akin  to  those  expressly jcon-  nances  necessary  for  government"  does 

f erred,  are  not,  for  that  reason,  to  be  taken  not  authorize  the  grant  of  the  franchise 

by  implication.    And  see  Commonwealth  of  a  toll-bridge.    Williams  v.  Davidson, 

V.  Erie  &  N.  E.  Railroad  Co.,  27  Pa.  St.  48  Tex.  1.  Like  power  coupled  with  that 

389.    This  rule  has  often  been  applied  to  regulate  streets  and  business  does  not 

where  authority  has  been  asserted  on  be-  allow  regulation  of  telephone  charges, 

half  of  a  municipal  corporation  to  loan  St.  Louis  v.  Bell  Telephone  Co.,  06  Mo. 

its  credit  to  corporations  formed  to  con-  628, 10  S.  W.  197.    The  power  to  create 

struct  works  of  internal  improvement,  indebtedness    does    not   by    implication 

See  La  Fayette  v.  Cox,  6  Ind.  88;  Cle-  carry  with  it  a  power  to  tax  for  its  pay- 

bume  V,  Gulf,  &c.  Ry.  Co.,  66  Tex.  467,  ment.     Jeffries  v.   Lawrence,  42  Iowa, 

1  S.  W.  842.    The  ordinary  powers  of  a  498.    The  approving  vote  of  the  citizens 

city  do  not  give  it  authority  to  grant  cannot  give  an  authority  the  law  has  not 

a  street  railway  franchise.     Eichels  i;.  conferred.      McPherson    v.    Foster,   43 

Evansville  Street  Railway  Co.,  78  Ind.  Iowa,  48.    See  Hackettstown  v.  Swack- 

261.    Power  to  buy  land  for  public  pur-  hamer,  87  N.  J.  191.  In  Nashville  v.  Ray, 

poses  does  not  cover  a  purchase  for  an  19  Wall.  468,  four  of  the  eight  justices 

agricultural  society.    Eufaula  v,  McNab,  of  the  Supreme  Court  denied  the  power 

67  Ala.  688.    Power  to  make  health  regu-  of    municipal    corporations    to    borrow 

lations  does  not  permit  the  erection  of  money  or  issue  securities  unless  expressly 

a   public  slaughter-house.     Huesing  v.  authorized.    Says  Bradley,  J. :  "  Such  a 
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has  granted  in  clear  and  unmistakable  terms  all  it  has  designed 
to  grant  at  all. 

It  must  follow  that,  if  in  anj  case  a  party  assumes  to  deal 
with  a  corporation  on  the  supposition  that  it  possesses  powers 

power  does  not  belong  to  a  municipal  Milhau  v.  Sharp,  17  Barb.  435,  28  Barb. 
corporation  as  an  incident  of  its  creation.  228,  and  27  N.  T.  6U ;  Douglass  v.  Placer- 
To  be  possessed  it  must  be  conferred  by  Tille,  18  Cal.  648;  Mount  Pleasant  v. 
legislation,  either  express  or  implied.  It  Breeze,  11  Iowa,  890;  Hooper  v.  Emerj, 
does  not  belong,  as  a  mere  matter  of  14  Me.  876;  Mayor,  &c.  of  Macon  v. 
course,  to  Icical  government  to  raise  loans.  Macon  &  Western  R.  R.  Co.,  7  Ga.  221 ; 
Such  governments  are  not  created  for  any  Hopple  v.  Brown,  18  Ohio  St.  811 ;  Lack- 
such  purpose.  Their  powers  are  pre-  land  v.  Northern  Missouri  Railroad  Co., 
scribed  by  their  charters,  and  those  char-  31  Mo.  180 ;  Smith  v,  Morse,  2  Cal.  524 ; 
ters  provide  the  means  for  exercising  the  Bennett  t;.  Borough  of  Birmingham,  31 
powers ;  and  the  crention  of  speciOc  means  Pa.  St.  16 ;  Barley's  App.,  103  Pa.  St.  278 ; 
excludes  others."  See  Waxahachie  v.  Tucker  v.  Virginia  City,  4  Nev.  20; 
Brown,  67  Tex.  619,  4  S.  W.  207.  Com-  Leavenworth  v,  Norton,  1  Kan.  432;  Kyle 
pare  Bank  of  Chillic-othe  v.  Chillicothe,  7  v.  Malin,  8  Ind.  34;  Johnson  v.  Phiiadel- 
Ohio,  354;  Clark  v.  School  District,  3  pliia,  60  Pa.  St.  446 ;  Kniper  u.  Louisville, 
R:  1.  109;  State  v.  Common  Council  of  7  Bash,  509;  Johnston  v.  Louisville,  11 
Madison,  7  Wis.  688;  Mills  v.  Gieason,  Bush,  627;  Williams  v.  Davidson,  43 
11  Wis.  470;  Hnmlin  v,  Meadville,  6  Neb.  Tex.  1;  Burritt  v.  New  Haven,  42  Conn. 
227;  State  v,  Babcock,  22  Neb.  614,  86  174;  Logan  v.  Pyne,  43  Iowa,  624; 
N.  W.  941.  QNo  implied  power  to  exempt  Field  v.  Des  Moines,  39  Iowa,  676 ;  Vance 
from  taxation.     Whiting  o.  West  Point,  v.  Little  Rock,  30  Ark.  436;  English  v. 

88  Va.  906,  14  S.  K.  698,  16  L.  R.  A.  860,  Chicot  County,  26  Ark.  464;  Pullen  v, 
29  Am.  St.  760,  and  note.  Nor  to  establish  Raleigh,  08  N.  C.  461 ;  Chisholm  v.  Mont- 
separate  schools  for  white  and  negro  gomery,  2  Woods,  684;  Burmeister  v. 
children.  Rliox  v.  Bd.  of  Education,  46  Howard,  1  Wash.  Ter.  207;  Bell  t;. 
Kan.  162,  26  Pac.  616.  11  L.  R.  A.  830.  Plattville,  71  Wis.  139,  36  N.  W.  831 ; 
Nor  to  publish  ordinances  in  foreign  Murphy  v.  Jacksonville,  18  Fla.  818. 
languages.  Chicago  v.  McCoy,  136  111.  QThe  exx>ense  of  providing  water  for  a 
844,  26  N.  E.  368,  11  L.  R.  A.  413.  Nor  city  is  not  a  "necessary  expense"  and 
to  borrow  money.    Allen  v.  La  Fayette,  therefore  is  within  the  constitutional  limi- 

89  AU.  641,  8  So.  80,  9  L.  R.  A.  497,  and  tation  upon  the  debt-creating  power  of 
no'e;  Wells  v.  Salina,  119  N.  T.  280,  23  the  municipality.  Edgerton  v,  Goldsboro 
N.  E.  870,  7  L.  R.  A.  769,  and  note.  Bonda  Water  Co.,  126  N.  C.  98,  86  S.  E.  248,  48 
may  be  issued  in  payment  for  property  L.  R.  A.  444.  But  see  Swanson  v.  Ottum- 
lawfully  purchased,  although  they  could  wa,  —  Iowa, — ,  91  N.  W.  1048,  and  Grone- 
not  be  issued  in  order  to  borrow  money,  waldsr.  Cedar  Rapids,  —  Iowa,  — ,  01  N. 
Rushville  Gas  Co.  v,  Rushville,  121  Ind.  W.  1069.  Where  a  state  board  of  health 
206,  23  N.  E.  72,  6  L.  R.  A.  816,  16  Am.  is  empowered  to  quarantine  and  inspect 
St.  888.^  But  power  to  confine  patients  persons  and  disinfect  baggage  from 
with  infectious  diseases  covers  renting  a  countries  where  contagious  disease  is  for 
pest-house :  Anderson  v.  O'Conner,  98  good  reasons  suspected,  it  cannot  extend 
Ind.  168 ;  and  paying  nurses :  Labrie  v.  its  powers,  and  quarantine  all  immigrants 
Manchester,  69  N.  H.  120;  Rae  v.  Flint,  and  incoming  baggage.  Hurst  i?.  Warner, 
61  Mich.  626,  16  N.  W.  887.  Such  coi^  102  Mich.  238,  60  N.  W.  440,  26  L.  R.  A. 
porntion  has  implied  power  to  take  as  484,  47  Am.  St.  626.  See  also  Wilson  v. 
trustee  for  indigent  inhabitnnts :  Estate  Alabama  G.  S.  R.  Co.,  77  Misa.  714,  28 
of  Robinson.  63  Cal.  620;  and  to  defend  So.  667,  78  Am.  St.  648.  Power  to  reg^ 
its  marshal  sued  for  false  imprisonment,  ulate  ten-pin  alleys  does  not  authorize 
Cullen  V,  Carthage,  103  Ind.  196,  2  N.  E.  their  exclusion  from  all  places  within  fire 
671 ;  Roper  t?.  Laurinburg,  90  N.  C.  427.  limits.  Ex  parte  Patterson,  —  Tex.  Cr. 
See  also  Nashville  v.  Ray,  19  Wall.  468;  —,68  S.  W.  1011,  51  L.  R.  A.  654.^ 
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which  it  does  not,  or  to  contract  in  any  other  manner  than  is  per> 
mitted  by  the  charter,  he  will  not  be  allowed,  even  thougli  he  may 
have  complied  with  the  undertaking  on  his  part,  to  maintain  a 
suit  against  the  corporation  based  upon  its  unauthorized  action. 
Even  where  a  party  is  induced  to  enter  upon  work  for  a  corpora- 
tion by  the  false  representations  of  corporate  officers  in  regard 
to  the  existence  of  facts  on  which  by  law  the  power  of  the  corpo- 
ration to  enter  upon  the  work  depends,  these  false  representations 
cannot  have  the  effect  to  give  a  power  which  in  the  particular 
case  was  wanting,  or  to  validate  a  contract  otherwise  void,. and 
therefore  can  afford  no  ground  of  action  against  the  corporation  ; 
but  every  party  contracting  with  it  must  take  notice  of  any  want 
of  authority  which  the  public  records  would  show.^    This  is  the 

^  The  common  council  of  Williams-  thereby,  and  to  be  assessed  therefor,  are 
barg  had  power  to  open,  regulate,  grade,  unwilling  to  have  made,  the  consent  of 
and  pare  streets,  but  only  upon  petition  the  owners  may  be  wholly  dispensed 
signed  by  one-third  of  the  persons  own-  with,  according  to  the  plaintiff's  theory, 
ing  lands  within  the  assessment  limits.  The  common  council  have  only  to  repre- 
A  party  entered  into  a  contract  with  sent  that  the  proper  petition  has  been  pre- 
the  corporation  for  improving  a  street,  sented  and  the  proper  proceedings  have 
upon  the  false  representations  of  the  been  taken,  to  warrant  the  improvement, 
council  that  such  a  petition  had  been  They  then  enter  into  the  contract.  The 
presented.  Held,  that  the  provision  of  improvement  is  made.  Those  other  safe* 
law  being  public,  and  all  the  proceedings  guards  for  an  assessment  of  the  ex- 
leading  to  a  determination  by  the  council  penses  and  for  reviewing  the  proceedings 
to  make  a  particular  improvement  being  may  or  may  not  be  taken.  But  when 
mattersof  record,  all  persons  were  charge-  the  work  is  completed  and  is  to  be  paid 
able  with  notice  of  the  law  and  such  pro-  for,  it  is  found  that  the  common  council 
ceedings ;  and  that,  notwithstanding  the  have  no  authority  to  lay  any  assessment 
false  representations,  no  action  would  lie  or  collect  a  dollar  from  the  property 
against  the  city  for  work  done  under  the  benefited  by  the  improvement.  The 
contract.  Swift  v.  Williamsburg,  24  contractor  then  brings  his  action,  and 
Barb.  427.  "  If  the  plaintiff  can  recover  rec*overs  firom  the  city  the  damages  he 
on  the  state  of  facts  he  has  stated  in  his  has  sustained  by  the  failure  of  the  city 
complaint,  the  restriction  and  limitations  to  pay  him  the  contract  price.  The 
which  the  legislature  sought  to  impose  ground  of  his  action  is  the  falsity  of 
upon  the  powers  of  the  common  council  the  representations  made  to  him.  But 
will  go  for  nothing.  And  yet  these  pro-  the  truth  or  falsity  of  such  representa- 
visions  are  matters  of  substance,  and  were  tions  might  have  been  ascertained  by  the 
designed  to  be  of  some  service  to  the  con-  party  with  the  use  of  the  most  ordinary 
stituents  of  the  common  council.  They  care  and  diligence.  The  existence  of 
were  intended  to  protect  the  owners  of  the  proper  petition,  and  the  taking  of  the 
lands  and  the  .taxpayers  of  the  city,  as  necessary  initiatory  steps  to  warrant  the 
well  against  the  frauds  and  impositions  of  improvement,  were  doubUess  referred  to 
the  contractors  who  might  be  employed  and  recited  in  the  contract  made  with  the 
to  make  these  local  improvements,  as  plaintiff.  And  he  thus  became  again 
against  the  illegal  acts  of  the  common  directly  chargeable  with  notice  of  the 
council  themselves  in  employing  the  con-  contents  of  all  these  papers.  It  is  ob- 
tractors.  But  if  the  plaintiff  can  recover  vious  that  the  restrictions  and  l:mita- 
in  this  action,  of  what  value  or  effect  are  tions  imposed  by  the  law  cannot  thus  be 
all  these  safeguards?  If  the  common  evaded.  The  consent  of  the  parties  in- 
council  desire  to  make  a  local  improve-  terested  in  such  improvements  cannot  be 
ment,  which  the  persons  to  be  benefited  dispensed  with ;  the  responsibility,  which 

18 
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general  rule,  and  the  cases  of  unauthorized  action  which  may 
bind  the  corporation  are  exceptional,  and  will  be  referred  to 
further  on. 

Municipal  corporations  exercise  the  authority  conferred  upon 
them  by  law  through  votes  of  the  corporators  at  public  meetings, 
and  through  officers  and  agents  duly  elected  or  chosen.  The  cor- 
porators are  the  resident  electors,  who,  under  the  general  laws  of 
the  State,  may  vote  at  the  ordinary  elections,  though  sometimes, 
in  special  cases,  the  franchise  has  been  conferred  upon  taxpayers 
exclusively.  A  meeting  of  corporators  for  any  purpose  of  legal 
action  must  be  regularly  convened  in  such  manner  or  at  such 
time  as  may  have  been  prescribed  by  law.  If  the  corporators 
were  to  come  together  at  any  time  without  legal  permission  and 
assume  to  act  for  the  corporation,  their  action  would  be  of  no 
legal  force  or  validity  whatever.  The  State  permits  them  to 
wield  a  part  of  the  governmental  authority  of  the  State,  but  only 
on  tlie  conditions  which  the  law  has  prescribed,  and  one  of  these 

the  conditions  precedent  created  by  the  poration,  and  of  those  assuming  toi  act  on 

statute  impose,  cannot  be  thrown  off  in  its  behalf.     State  v,  Kirkley,  29  Md.  85 ; 

this  manner.    For  the  effect  of  doing  so  Gould  v.  Sterling,  23  N.  Y.  466 ;  Clark  v. 

is  to  shift  entirely  the  burden  of  making  Des  Moines,  19  Iowa,   199 ;    Veeder  v. 

these  local  improvements,  to  relieve  those  Lima,  19  Wis.  280 ;    Bryan  v.  Page,  61 

on  wiiom  the  law  sought  to  impose  the  Tex.  682,  82  Am.  Rep.  637;   Tainter  v. 

expense,  and  to  throw  it  on  others  who  Worcester,  123  Mass.  811,  25  Am.  Rep. 

are  not  liable  either  in  law  or  morals."  90;   Barton  v,  Swepston,  44  Ark.  437  ; 

So,  where  the  charter  of  Detroit  pro-  Thomas  i*.  Richmond,  12  Wail.  349 ;  East 

vided    tiiat  no  public  work  should    be  Oakland  v.  Skinner,  94  U.  S.  255 ;  Dillon, 

contnicted  for  or  commenced   until  an  Mun.  Corp.  §  881.    But  a  6ona^</e  holder 

assessment  had  been  levied  to  defray  the  of  municipal  obligations  has  a  right  to 

expense,  and  that  no  such  work  should  rely  upon  the  truth  of  their  recitals,  if 

be  paid  or  contracted  to  be  paid  for,  ex-  they  appear   to   be   i^arranted*  by   the 

cept  out  of  the  proceeds  of  the  tax  thus  legislation  under  whicli  they  are  issued, 

levied,  it  was  held  that  the  city  corpora-  Coloma  v.  Eaves,  92  U.  S.  484 ;  Walnut 

tion  had  no  power  to  make  itself  respon-  v.  Wade,  108  U.  S.  688 ;  Pana  v.  Bowler, 

sible  for  the  price  of  any  public  work,  107  U.  S.  529,  2  Sup.  Ct.  Rep.  704 ;  New 

and  that  such  work  could  only  be  paid  Providence  v.  flalsey,  117  U.  S.  836,6  Snp. 

for  by  funds  actually  in  the  hands  of  Ct.  Rep.  764;   Oregon  v.  Jennings,  119 

the  city  treasurer,  provided  for  the  spe-  U.  S  74,  7  Sup.  Ct.  Rep.  124 ;  Aberdeen 

ciflc  purpose.     Goodrich  t?.  Detroit,    12  v.  Sykes,  59  Miss.  236 ;  and  cases  post, 

Mich.  279.    But  if  the  city  receives  the  pp.    819-^5.       [Contract   for   erecting 

fund  and  misappropriates   it,  it  will  be  public  buildings  and  providing  that  only 

liable.     Lansmg  v.  Van  Gorder,  24  Mich,  union  labor  shall  be  employed  thereon  is 

456.    And  that  even  if  a  contract  is  ultra  void,  as  unduly  restricting  competition 

vires  a  city  is  liable  for  value  of  work  and  thereby  increasing  the  cost  of  the 

done  under  it,  provided  it  receives  the  work.     Adams  v.  Brenan.   177  111.  194, 

benefit  of  it,  see  Sohipper  v.  Aurora,  121  62  N.  E.  814,  42  L.  R.  A.  718,  69  Am.  St. 

Ind.  154.  22  N.  E.  878.  and  cases  cited.  222.    And  see  in  this  connection  Atlanta 

Parties  dealing  with  tlie  agents  or  offl-  v.  Stein,  111   Ga.  789,  36  S.  E.  932,  61 

cers  of  municipal  corporations  nmst,  at  L.  R.  A.  885;   Fiske  v.  People,  188  III. 

their  own  peril,  take  notice  of  the  limits  206,  58  N.  E.  985;  People  v.  Coler,  166 

of  the  powers  both  of  the  municipal  cor-  N.  Y.  1,  59  N.  E.  716,  82  Am.  St.  605.] 
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is  that  it  shall  be  exercised  in  an  orderly  manner,  at  meetings 
assembled  npon  due  notice  and  conducted  according  to  legal 
forms,  in  order  that  there  may  be  opportunity  for  reflection,  con- 
sultation, and  deliberation.^  The  notice  may  be  either  general, 
and  given  by  the  law  itself,  or  it  may  be  special,  and  given  by 
some  corporate  officer  or  agent.  Annual  meetings  are  commonly 
provided  for  by  general  law,  which  names  a  time,  and  perhaps  a 
place  for  the  purpose.  Of  this  general  law  every  corporator  must 
take  notice,  and  the  meetings  held  in  pursuance  of  it  are  legal, 
even  though  a  further  notice  by  publication,  which  the  statute 
directs,  has  been  omitted.^  But  for  special  meetings  the  require- 
ment of  special  notice  is  imperative,  and  it  must  be  given  as  the 
statute  requires.^  Sometimes  it  is  directed  to  be  given  by  publi- 
cation, sometimes  by  posted  notice,  and  sometimes  by  personal 
notification.  If  the  law  requires  the  order  or  warrant  for  the 
meeting  to  specify  its  object,  compliance  is  imperative,  and  the 
business  which  can  be  lawfully  done  at  the  meeting  will  be  strictly 
limited  to  the  object  stated.^ 

Special  charters  for  corporations  usually  provide  for  some 
governing  body  who  shall  be  empowered  to  make  laws  for 
them  within  the  sphere  of  the  powers  conferred,  and  perhaps  to 
appoint  some  portion  or  all  of  the  ministerial  and  administrative 
officers.  In  the  case  of  towns,  school  districts,  &c.,  the  power 
to  make  laws  is  largely  confided  to  the  corporators  assembled  in 
annual  meeting;^  and  in  the  case  of  counties,  in  some  county 
board.  The  laws,  whether  designated  orders,  resolutions,  or  or- 
dinances, are  more  often  in.  law  spoken  of  as  by-laws,  and  they 
must  be  justified  by  the  grant  of  power  which  the  State  has  made. 
Whatever  is  tUtra  vires  in  the  case  of  any  delegated  authority,  is 
of  course  void. 

Whatever  is  said  above  respecting  notice  for  corporate  meet- 

1  Chamberlain  v.  Dover,  13  Me.  466, 29         <  See  People  v.  Cowles,  13  N.  Y.  360 ; 

Am.  Dec.  517 ;  Evans  t;.  Osgood,  18  Me.  People  v.  Hart  well,  12  Mich.  608 ;  People 

213;  School  District  v.  Atherton,  12  Met.  r.  Brenham,  3  Cal.  477;   State  t*.  Orvis, 

106;    Stone  r.  School  District,  8  Cush.  20  Wis.  285;  Dislion  v.  Smith,  10  Iowa, 

692;  Bethanj  v.  Sperry,  10  Conn.  200;  212;  Sute  v.  Jones,  19  Ind.  356. 
Sute  V,  Harrison.  67  Ind.  71 ;  Pike  County         <  Tattle  v.  Cary.  7  Me.  426. 
r.  Rowland,  94  Pa.  St.  238;  State  v.  Pet-         «  Little  v.  Merrill,  10  Pick.  543;  Bart- 

ttneli,  10  Nev.  181 ;  State  v.  Bonnell,  85  lett  v,  Kinsley,  15  Conn.  827 ;  Atwood 

Ohio  St.  10;    Ross  v.  Crockett,  14  La.  v.  Lircoln,  44  Vt.  832;   Holt's  Appeal, 

Ann.  811;   Gonlding  t^.  Clark,  34  N.  H.  5  R.  L  603;    Reynolds  v.  New   Salem, 

148.     See  Stow  v.  Wise,  7  Conn.  214,  18  6  Met.  340;   Bowen  v.  King,  34  Vt.  156; 

Am.  Dec  09;    Brooklyn  Tnui   Co.  v.  Haines  v.  School  District,  41  Me.  246; 

Hebron,  51  Conn.  22;  Pierce  r.  New  Or-  Bloomfleld   t;.    Charter  Oak  Bank,   121 

leans  Buildinfr  Co.,  9  La.  897,  29  Am.  U.  S.  121,  7  Sup.  Ct.  Rep.  865. 
Dec.  448;    Atlantic   De    Lalne   Co.    v.         •  See  Williams  o.  Roberts,  88  m.  11. 
Blason,  6  R.  L  468. 
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ings  is  equally  applicable  to  meetings  of  the  official  boards,  with 
this  exception :  that  as  the  board  is  composed  of  a  definite  num- 
ber of  persons,  if  these  all  convene  and  act  they  may  thereby 
waive  the  want  of  notice.  But  the  meeting  of  a  mere  majority 
without  notice  to  the  others  would  be  without  legal  authority.^ 

Corporations  hy  Prescription  and  Implication, 

The  origin  of  many  of  the  corporate  privileges  asserted  and 
enjoyed  in  England  is  veiled  in  obscurity,  and  it  is  more  than 
probable  that  in  some  instances  they  had  no  better  foundation 
than  an  uninterrupted  user  for  a  considerable  period.  In  other 
cases  the  royal  or  baronial  grant  became  lost  in  the  lapse  of  time, 
and  the  evidence  that  it  had  ever  existed  might  rest  exclusively 
upon  reputation,  or  upon  the  inference  to  be  drawn  from  the 
exercise  of  corporate  functions.  In  all  these  cases  it  seems  to 
be  the  law  that  the  corporate  existence  may  be  maintained  on 
the  ground  of  prescription ;  that  is  to  say,  the  exercise  of  cor- 
porate rights  for  a  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary  is  sufficient  evidence  that  such  rigiits  were  once 
granted  by  competent  authority,  and  are  therefore  now  exercised 
by  right  and  not  by  usurpation.'  And  this  presumption  con- 
cludes the  crown,  notwithstanding  the  maxim  that  the  crown 
shall  lose  no  rights  by  lapse  of  time.  If  the  right  asserted  is 
one  of  which  a  grant  might  be  predicated,  a  jury  is  bound  to 
presume  a  grant  from  that  prescription.^  In  this  particular  tiie 
claim  to  a  corporate  franchise  stands  on  the  same  ground  as 
any  claim  of  private  right  which  requires  a  grant  for  its  sup- 
port, and  is  to  be  sustained  under  the  same  circumstances  of 
continuous  assertion  and  enjoyment^  And  even  the  grant  of  a 
charter  by  the  crown  will  not  preclude  the  claim  to  corporate 
rights  by  prescription ;  for  a  new  charter  does  not  extinguish  old 
privileges.^ 

A  corporation  may  also  be  established  upon  presumptive  evi- 
dence that  a  charter  has  been  granted  within  the  time  of  memory. 
Such  evidence  is  addressed  to  a  jury,  and  though  not  conclusive 
upon  them,  yet,  if  it  reasonably  satifies  their  minds,  it  will  justify 

1  Gordon  v.  Preston,  1  WatU,  885,  26  Majnard,  15  Mich.  468;  Stater.  Banker, 

Am.  Dec.  76.  50  Me.  366. 

3  Introduction  to  Willeock  on  Munici-  ^  2  Kent,  277;  AngeU  &  Ames  on  Corp. 

pal  Corporations ;  The  King  v.  Mayor,  §  70,  1  Kyd  on  Corp.  14. 

&c.  of  Stratford  upon  Avon,  14  East,  348 ;  *  Hadduck's    Case,    T.    Raym.    489 ; 

Robie  V.  Sedgwick,  85  Barb.  319.     See  The   King  v.  Mayor,  &c.  of   Stratford 

Londonderry  v.  Andover.  28  Vt.  416.  upon  Avon,  14  East,  848;  Bow  v.  AUena- 

>  Mayor  of  Hull  v.  Homer,  Cowp.  104,  town,  84  N.  H.  851.    See  Jameson  r.  Pea- 

per  Lord  Mansfield,    Compare  People  v.  pie,  16  lU.  257. 
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them  in  a  verdict  finding  the  corporate  existence.  "There  is  a 
great  difference,"  says  Lord  Mansfield^  "  between  length  of  time 
which  operates  as  a  bar  to  a  claim,  and  that  which  is  only  used  by 
way  of  evidence.  A  jury  is  concluded  by  length  of  time  which 
operates  as  a  bar ;  as  where  the  Statute  of  Limitations  is  pleaded 
in  bar  to  a  debt:  though  the  jury  is  satisfied  that  the  debt  is  due 
and  unpaid,  it  is  still  a  bar.  So  in  the  case  of  prescription.  If 
it  be  time  out  of  mind,  a  jury  is  bound  to  preclude  the  right  from 
that  prescription,  if  there  could  be  a  legal  commencement  of  the 
right.  But  any  written  evidence,  showing  tliat  there  was  a  time 
when  the  prescription  did  not  exist,  is  an  answer  to  a  claim 
founded  on  prescription.  But  length  of  time  used  merely  by  way 
of  evidence  may  be  left  to  the  consideration  of  the  jury,  to  be 
credited  or  not,  and  to  draw  their  inference  one  way  or  the  other 
according  to  circumstances."  ^  The  same  ruling  has  been  had  in 
several  cases  in  the  courts  of  this  country,  where  corporate  powers 
had  been  exercised,  but  no  charter  could  be  produced.  In  one  of 
these  cases,  common  reputation  that  a  charter  had  once  existed 
was  allowed  to  be  given  to  the  jury ;  the  court  remarking  upon 
the  notorious  fact  that  two  great  fires  in  the  capital  of  the  colony 
had  destroyed  many  of  the  public  records.*  In  other  cases  there 
was  evidence  of  various  acts  which  could  only  lawfully  and  prop- 
erly be  done  by  a  corporation,  covering  a  period  of  thirty,  forty, 
or  fifty  years,  and  done  with  the  knowledge  of  the  State  and 
without  question.^  The  inference  of  corporate  powers,  however,  is 
not  one  of  law ;  but  it  is  to  be  drawn  as  a  fact  by  the  jury.* 

Wherever  a  corporation  is  found  to  exist  by  prescription,  the 
same  rule  as  to  construction  of  powers,  we  apprehend,  would  apply 
as  in  other  cases.  The  presumption  as  to  the  powers  granted 
would  be  limited  by  the  proof  of  the  usage,  and  nothing  could 
be  taken  by  intendment  which  the  usage  did  not  warrant 

Corporations  are  also  said  sometimes  to  exist  by  implication. 
When  that  power  in  the  State  which  can  create  corporations 
grants  to  individuals  such  property,  rights,  or  franchises,  or  im- 
poses upon  them  such  burdens,  as  can  only  be  properly  held, 
enjoyed,  continued,  or  borne,  according  to  the  terms  of  the  grant, 
by  a  corporate  entity,  the  intention  to  create  such  corporate  entity 
is  to  be  presumed,  and  corporate  capacity  is  held  to  be  conferred 

^  Mayor  of  Hull  v.  Homer,  Cowp.  104,  Mass.  400 ;  New  Boiton  r.  T>Tinl)flrton, 

106;  citing,  among  other  cases,  Bedle  v,  12  N.  H.  409,  and  16  N.  H.  201;  Bow 

Beard,  12  Co.  5.  v.  Allenstown,  84  N.  H.  361 ;  Trott  v, 

<  Dillingham  v.  Snow,  6  Mass.  647.  Warren,  11  Me.  227. 

And  see  Bow  v.  Allenstown,  34  N.  H.  *  New  Boston  v.  Dunbarton,  16  N.  H. 

«61 ;  Bassett  v.  Porter,  4  Cush.  487.  201 ;  Bow  v.  Allenstown,  34  N.  H.  361 ; 

*  Stockbridge  v.  West  Stockbridge,  12  Mayor  of  Hall  v.  Horner,  14  East,  102. 
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SO  far  as  is  necessary  to  effectuate  the  purpose  of  the  grant  or 
burden.  On  this  subject  it  will  be  sufficient  for  our  purpose  to 
refer  to  authorities  named  in  the  note.^  In  these  cases  the  rule 
of  strict  construction  of  corporate  powers  applies  with  unusual 
force. 

Municipal  By-LawB,  (a) 

Tlie  power  of  municipal  corporations  to  make  by-laws  is  limited 
in  various  ways. 

1.  It  is  controlled  by  the  Constitution  of  the  United  States  and 
of  the  State.  Tlie  restrictions  imposed  by  those  instruments, 
which  directly  limit  the  legislative  power  of  the  State,  rest  equally 
upon  all  the  instruments  of  government  created  by  the  State.  If 
a  State  cannot  pass  an  ex  po9t  facto  law,  or  law  impairing  the  obli- 
gation of  contracts,  neither  can  any  agency  do  so  which  acts  under 
the  State  witli  delegated  authority .2  By-laws,  therefore,  which  in 
their  operation  would  be  ex  post  facto^  or  violate  contracts,  are 
not  within  the  power  of  municipal  corporations  ;  and  whatever 
the  people  by  the  State  constitution  have  prohibited  the  State 
government  from  doing,  it  cannot  do  indirectly  through  the  local 
governments. 

2.  Municipal  by-laws  must  also  be  in  harmony  with  the  general 

^  Djer,  400,  cited  by  Lord  Kenyan^  in  previously  entered  into  by  the  corpora- 
Russell  1;.  Men  of  Devon,  2  T.  R.  667,  and  tion  in  a  certificate  of  scholarship  which 
in  2  Kent,  276;  Viner's  Abr.  tit.  "Cor-  it  had  issued.  See  also  Davenport,  &c. 
poration ; "  Conservators  of  River  Tone  Co.  v,  Davenport,  13  Iowa,  229 ;  Saving 
V,  Ash,  10  B.  &  C.  849,  10  B.  &  C.  883,  Society  v.  Philadelphia,  81  Pa.  St.  175; 
citing  case  of  Sutton  Hospital,  10  Co.  Haywood  v.  Savannah,  12  Ga.  404.  If 
28 ;  per  Keni^  Chancellor,  in  Denton  v.  an  ordinance  and  its  acceptance  make  a 
Jackson,  2  Johns.  Ch.  320 ;  Cobum  v.  El-  contract,  it  cannot  be  impaired  by  sub- 
lenwood,  4  N.  H.  09;  Atkinson  v.  Bemis,  sequent  ordinances.  People  v,  Chicago 
11  N.  H.  44;  North  Hempstead  v.  Hemp-  W.  D.  Ry.  Co.,  118  III.  113,  7  N.  E.  116; 
stead,  2  Wend.  109 ;  Thomas  v.  Dakin,  22  Kansas  City  i;.  Corrigan,  86  Mo.  67.  QA 
Wend.  9 ;  per  Shaw,  Ch.  J.,  in  Stebbins  v.  city  cannot  set  apart  a  certain  street  as  a 
Jennings,  10  Pick.  172 ;  Mahony  v.  Bank  boulevard  and  require  that  only  resi- 
of  the  State,  4  Ark.  620.  Only  where  a  dences  be  erected  upon  the  lands  abutting 
contract  made  in  good  faith  cannot  other-  thereon.  St.  Louis  v.  Dorr,  145  Mo.  466, 
wise  be  enforced,  will  the  doctrine  of  im-  41  S.  W.  1094.  46  S.  W.  976,  68  Am.  St. 
plication  be  upheld.  Blair  v.  West  Point,  675,  42  L.  R.  A.  686.  An  ordinance  for- 
2  McCrary,  459,  and  cases  cited.  bidding  any  person  "  knowingly  to  asso- 

2  Angell   &  Ames    on   Corporations,  ciate  with  persons  having  the  reputation 

§322;  Stuyvesant ».  Mayor,  &c.  of  New  of  being  thieves  is  invalid."    Ex  parte 

York,   7  Cow.  688;    Brooklyn  Central  Smith,  135  Mo.   228,  86  S.  W.  628,  68 

Railroad  Co.  v.  Brooklyn  City  Railroad  Am.  St.  676,  88  L.  R.  A.  606.    So  an 

Co.,   32  Barb.  368 ;   Illinois   Conference  ordinance  forbidding  the  carrying  on  of 

Female  College  v.  Cooper,  26  III.  148.  one's  regular   occupation  on  Christmas 

The  last  was  a  case  where  a  by-law  of  Day  is  void.     Watson  v.  Town  of  Thorn, 

an  educational  corporation  was  held  void,  —  Ga.  — ,  42  S.  E.  141. 2 
as  violating  the  obligation  of  a  contract 

(a)  [^Upon  municipal  ordinances  and  by-laws,  see  note  to  41  L.  ed.  U.  S.  519.;] 
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laws  of  the  State,  and  with  the  provisions  of  the  municipal  char- 
ter. Whenever  they  come  in  conflict  with  either,  the  by-law  must 
give  way.^  The  charter,  however,  may  expressly  or  by  necessary 
implication  exclude  the  general  laws  of  the  State  on  any  particular 
subject,  and  allow  the  corporation  to  pass  local  laws  at  discretion, 
which  may  differ  from  the  rule  in  force  elsewhere.'  But  in  these 
cases  the  control  of  the  State  is  not  excluded  if  the  legislature 
afterward  see  fit  to  exercise  it ;  nor  will  conferring  a  power  upon 
a  corporation  to  pass  by-laws  and  impose  penalties  for  the  regula- 
tion of  any  specified  subject  necessarily  supersede  the  State  law 
on  the  same  subject,  but  the  State  law  and  the  by-law  may  both 
stand  together  if  not  inconsistent.^  Indeed,  an  act  may  be  a  penal 
offence  under  the  laws  of  the  State,  and  further  penalties,  under 
proper  legislative  authority,  be  imposed  for  its  commission  by 
municipal  by-laws,  and  the  enforcement  of  the  one  would  not 
preclude  the  enforcement  of  the  other.^ 

1  Wood  V.  Brooklyn,  14  Barb.  426 ;  works.  Re  Euback,  85  Cal.  274,  24  Pac. 
Mayor,  &c.  of  New  York  v.  Nichols,  4  737,  9  L.  R.  A.  482,  20  Am.  St.  226.;] 
Hill,  209 ;  Petersburg  v,  Metzker,  21  111.  Under  the  Kansas  Constitution  no  city  can 
205;  Southport  v,  Ogden,  23  Conn.  128;  by  imposing  a  liquor  license  tax  encour- 
Andrews  t;.  Insurance  Co.,  37  Me.  256;  age  a  forbidden  business  without  incurring 
Canton  v.  Nist,  9  Ohio  St  439;  Carr  v.  a  liability  to  be  ousted  of  its  corporate 
St.  Louis,  0  Mo.  191 ;  Commonwealth  v,  powers.  State  v.  Topeka,  30  Kan.  653, 
Erie  &  Northeast  Railroad  Co.,  27  Pa.  2  Pac.  587,  81  Kan.  452,  2  Pac.  598. 
St  889 ;  Burlington  v.  Kellar,  18  Iowa,  ^  State  v.  Clark,  1  Dutch.  54 ;  State 
59;  Conwell  i;.  O'Brien,  11  Ind.  419;  t;.  Dwyer,  21  Minn.  512;  Covington  v. 
March  v.  Commonwealth,  12  B.  Monr.  25.  East  St  Louis,  78  III.  548  ;  Coulterville 
See  Baldwin  r.  Green,  10  Mo.  410 ;  Cowen  v.  Gillen,  72  111.  599 ;  McPherson  v.  Che- 
V.  West  Troy,  43  Barb.  48;  State  v.  banse,  114  111.  46,  28  N.  E.  454;  St 
Georgia  Medical  Society,  88  Ga.  608;  Johnsbury  o.  Thompson,  59  Vt.  300,  9 
Pesterfield  i;.  Vickers,  3  Cold.  205;  Mays  Atl.  571.  Peculiar  and  exceptional  regu- 
V.  Cincinnati,  1  Ohio  St  268 ;  Wirth  v.  lations  may  even  be  made  applicable  to 
Wilmington,  68  N.  C.  24;  Flood  v.  State,  particular  portions  of  a  city  only,  and 
19  Tex.  App.  584 ;  Bohmy  v.  State,  21  yet  not  be  invalid.  Goddard,  Petitioner, 
Tex.  App.  597,  2  S.  W.  888;  [jShreve-  16  Pick.  504;  Commonwealth  ».  Patch, 
port  t*.  Prescott,  51  La.  Ann.  1895,  26  So.  97  Mass.  2*21,  per  Hoar,  J. ;  St  Louis  t*. 
664,  46  L.  R.  A.  193;  Katzenberger  r.  Weber,  44  Mo.  547. 
Lawo,  00  Tenn.  235,  16  S.  W.  611,  13  «  City  of  St  Louis  v,  Bentz,  11  Mo. 
L.  R.  A.  185,  25  Am.  St  681.  Ordinance  61 ;  City  of  St.  Louis  v.  Cafferata,  24  Mo. 
cannot  authorize  keeping  within  city  lim-  94 ;  Rogers  v.  Jones,  1  Wend.  261 ;  Levy 
its  a  greater  quantity  of  explosives  than  v.  State,  6  Ind.  281 ;  Mayor,  &c.  of  Mo- 
statute  allows.  Cameron  v.  Kenyon-Con-  bile  v.  Allaire,  14  Ala.  400 ;  Elk  Point  v. 
nell  Comml  Co.,  22  Mont  812,  56  Pac  Vangn,  1  Dak.  118;  People  v.  Hanrahan, 
358, 44  L.  R.  A.  508.  Ordinance  granting  75  Mich.  611,  42  N.  W.  1124. 
exclusive  privilege  for  thirty  years  to  con-  ^  Such  is  the  clear  weight  of  anthor- 
struct  and  maintain  waterworks  to  sup-  ity,  though  the  decisions  are  not  uniform, 
ply  town  with  water  is  void  as  creating  a  We  quote  from  Rogers  v.  Jones,  1  Wend, 
monopoly.  Thrift  v.  Elizabeth  City,  122  261 :  *'  But  it  is  said  that  the  by-law  of  a 
N.  C.  81,  80  S.  E.  349,  44  L.  R.  A.  427.  town  or  corporation  is  void,  if  the  legisla- 
Ordinance  cannot  penalixe  the  employ-  ture  have  regulated  the  subject  by  law. 
roent  of  a  laborer  by  a  contractor  for  If  the  legislature  have  passed  a  law  reg- 
more  than  eight  hours  a  day  upon  city  ulating  as  to  certain  things  in  a  city,  I 
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3.   Municipal  by-laws  must  also  be  reasonable.    Whenever  they 
appear  not  be  so,  the  court  must,  as  a  matter  of  law,  declare 

apprehend  the  corporation  are  not  thereby  Mobile  i^.  Rouse,  8  Ala.  616;  Intendant, 
restricted  from  making  further  regula-  &c.  of  Greensboro'  u.  Muilins,  13  Ala.  341 ; 
tions.  Cases  of  this  kind  have  occurred  Mayor,  &c.  of  New  York  v.  Ujatt,  3  E.  D. 
and  never  been  questioned  on  that  Smitii,  166 ;  People  v.  Stevens,  13  Wend, 
ground;  it  is  only  to  notice  a  case  or  341;  Biatchley  v.  Moser,  16  Wend.  216; 
two  out  of  many.  The  legislature  have  Amboy  v.  Sleeper,  31  lU.  499 ;  State  u. 
imposed  a  penalty  of  one  dollar  for  Crummey,  17  Minn.  72 ;  State  u.  Oleson, 
servile  labor  on  Sunday  ;  the  corpora-  26  Minn.  607,  6  N.  W.  969;  Greenwood  v. 
tion  of  New  York  have  passed  a  by-law  State,  6  Bax.  667.  32  Am.  Hep.  639 ; 
imposing  tlie  penalty  of  five  dollars  for  Brownville  v.  Cook,  4  Neb.  101;  Levy 
the  same  offence.  As  to  storing  gunpow-  v.  State,  6  Ind.  281;  Ambrose  v.  State, 
der  in  New  York,  the  legislature  and  6  Ind.  361 ;  Lawrenceburg  v.  Wuest,  16 
corporation  have  each  imposed  the  same  Ind.  837;  St.  Louis  u.  Bentz,  11  Mo.  61 ; 
penalty.  Suits  to.  recover  the  penalty  St.  Louis  t;.  CaCfenitH,  24  Mo.  94;  State 
haye  been  sustained  under  the  corpora-  v.  Gordon,  60  Mo.  383;  St.  Louis  v, 
tion  law.  It  is  believed  that  the  ground  Schoenbusch,  95  Mo.  618,  8  S.  W.  791 ; 
has  never  been  taken  that  there  was  a  Shafer  v.  Mumma,  17  Md.  3^31 ;  Brown- 
conflict  with  the  State  law.  One  of  these  ville  v  Cook,  4  Neb.  101 ;  State  v.  Lud- 
cases  is  reported  in  12  Jolms.  122.  The  wig,  21  Minn.  202  ;  Bloomfield  v.  Trim- 
question  was  open  for  discussion,  but  not  ble,  64  Iowa,  899,  87  Am.  Rep.  212 ; 
noticed."  In  Mayor,  &c.  of  Mobile  c.  Chicago  Packing,  &c.  Co.  v.  Chicago,  88 
Allaire,  14  Ala.  4(X),  the  validity  of  a  111.  221,  30  Am.  Rep.  645;  Hankins  v. 
municipal  by-law,  imposing  a  fine  of  fifty  People,  106  III.  628;  Fennell  v.  Bay  City, 
dollars  for  an  assault  and  battery  com-  36  Mich.  186;  McRea  tr.  Americus,  69  Ga. 
mitted  within  the  city,  was  brought  in  168;  Wong  r.  Astoria,  13  Oreg.  538,  11 
question.  Collier,  Ch.  J.,  says  (p.  403) :  Pac.  296 ;  Hughes  v.  People,  8  Col.  630, 
**  The  object  of  the  power  conferred  by  9  Paa  60.  [[Greenville  v.  Kemmis,  68  S. 
the  charter,  and  the  purpose  of  the  ordi-  C.  427,  36  S.  E.  727,  60  L.  R.  A.  726; 
nance  itself,  was  not  to  puiiisli  for  an  Thiesen  v.  McDavid,  34  FU.  440,  10  So. 
offence  against  the  criminal  justice  of  321,  26  L.  R.  A.  234;  O^den  r.  City  of 
the  country,  but  to  provide  a  mere  police  Madison,  111  Wis.  413,  87  N.  W.  668,  65 
reffulatioHt  for  the  enforcement  of  good  L.  R.  A.  606.  So,  too,  the  same  act  may 
order  and  quiet  within  the  limits  of  the  be  a  crime  against  a  State  and  against 
corporation.  So  far  as  an  offence  has  the  United  States,  punishable  by  each, 
been  committed  against  the  public  peace  People  v.  Welch,  141  N.  Y.  266,  36  N.  E. 
and  morals,  the  corporate  authorities  have  328,  24  L.  R.  A.  117,  38  Am.  St  793.]] 
no  power  to  inflict  punishment,  and  we  Under  a  statute  forbidding  cities  to  pun- 
are  not  informed  that  they  have  attempted  ish  acts  punishable  by  State  law,  a  city 
to  arrogate  it.  It  is  altogether  immaterial  may  punish  selling  liquor  without  a  city 
whether  the  State  tribunal  has  interfered  license,  as  this  is  not  an  ofl'ence  against 
and  exercised  its  power  in  bringing  the  the  State  law.  Frankfort  v.  Aughe,  114 
defendant  before  it  to  answer  for  the  Ind.  77, 15  N.  E.  802.  On  the  other  hand, 
assault  and  battery ;  for  whether  he  has  it  was  held  in  State  v.  Cowan,  29  Mo.  330. 
there  been  punished  or  acquitted  is  alike  that  where  a  municipal  corporation  was 
unimportant.  The  offence  against  the  authorized  to  take  cognizance  of  and  pun- 
corporation  and  the  State  we  have  seen  ish  an  act  as  an  offence  against  its  ordl- 
are  distinguisliable  and  wholly  discon-  nances  which  was  also  an  offence  against 
nected,  and  the  prosecution  at  the  suit  of  the  general  laws  of  the  State,  and  this 
each  proceeds  upon  a  different  hypothesis;  power  was  exercised  and  the  party  pan- 
the  one  contemplates  the  observance  of  ished,  he  could  not  afterwards  be  pro- 
the  peace  and  good  order  of  the  city  ;  the  ceeded  against  under  the  State  law. 
other  has  a  more  enlarged  object  in  view,  "  The  constitution,"  say  the  court,  "  for- 
the  maintenance  of  the  peace  and  dignity  bids  that  a  person  shall  l>e  twice  pun- 
of  the  State."    See  also  Mayor,  &c.  of  ished  for  the  same  offence.    To  hold  that 
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them  void.*     To  render  them  reasonable,  they  should  tend  in 

a  party  can  be  prosecuted  for  an  act  un-  (Mich.)  334 ;  Jenkins  v,  Thomasville,  86 
der  the  State  laws,  after  he  has  been  Ga.  146;  Vason  v.  Augusta,  88  Ga.  642; 
punished  for  the  same  act  by  the  munio-  Reich  v.  State,  68  Ga.  78 ;  Washln^on  v. 
ipai  corporation  within  whose  limito  the  Hammond,  76  N.  C.  33 ;  New  Orleans  v. 
act  was  done,  would  be  to  overthrow  the  Miller,  7  La.  Ann.  661.  [And  see  also 
power  of  the  General  Assembly  to  create  Stote  v.  McNally,  48  La.  Ann.  1460,  21 
corporations  to  aid  in  the  management  of  So.  27,  86  L.  R.  A.  688.]] 
the  affairs  of  the  State.  For  a  power  in  Where  an  act  is  expressly  or  by  impli- 
the  State  to  punish,  after  a  punishment  cation  permitted  by  the  State  law,  it 
had  been  inflicted  by  the  corporate  au-  cannot  be  forbidden  by  the  corporation, 
thorities,  could  only  find  a  support  in  the  Thus,  the  statutes  of  New  York  estab- 
assumption  that  all  the  proceedings  on  lished  certain  regulations  for  the  putting 
the  part  of  the  corporation  were  null  and  up  and  marking  of  pressed  hay,  and  pro- 
void.  The  circumstance  that  the  munic-  vided  that  such  hay  might  be  sold  with- 
ipal  authorities  have  not  exclusive  juris-  out  deduction  for  tare,  and  by  the  weight 
diction  over  the  acts  which  constitute  as  marked,  or  any  other  standard  weight 
offences  within  their  limits  does  not  affect  that  should  be  agreed  upon.  It  was  held 
tiie  question.  It  is  enough  that  their  that  the  city  of  New  York  had  no  power 
jurisdiction  is  not  excluded.  If  it  exists,  to  prohibit  under  a  penalty  the  sale  of 
— although  it  may  be  concurrent,  — if  it  such  hay  without  inspection ;  this  being 
is  exercised,  it  is  valid  and  binding  so  obviously  inconsistent  with  the  statute 
long  as  it  is  a  constitutional  principle  which  gave  a  right  to  sell  if  its  regulations 
that  no  man  may  be  punished  twice  for  were  complied  with.  Mayor,  &c.  of  New 
the  same  offence."  A  similar  ruling  is  York  v.  Nichols,  4  Hill,  209. 
laid  down  in  People  v.  Hanrahan,  76  The  penal  enactments  of  a  corpora- 
Mich.  611,  42  N.  W.  1124,  and  the  case  tion,  like  those  of  the  State,  must  be  sev- 
seems  to  be  supported  by  State  r.  Welch,  eral  (De  Ben  v.  Gerard,  4  La.  Ann.  30), 
86  Conn.  216.  The  case  of  Slaughter  v.  and  will  be  strictly  construed.  St.  Louis 
People,  cited  below,  goes  still  farther,  v.  Goebel,  82  Mo.  296.  An  ordinance 
Those  which  hold  that  the  party  may  punishing  as  a  crime  a  failure  to  build  a 
be  punislied  under  both  the  State  and  sidewalk  is  void.  Port  Huron  v,  Jenkin- 
tlie  municipal  law  are  within  the  princi-  son,  77  Mich.  414,  43  N.  W.  23.  Com- 
ple  of  Fox  V.  State,  6  How.  410 ;  Moore  pare  James  r.  Pine  BlufiF,  40  Ark.  199, 
V.  People,  14  How.  13.     And  see  Phillips  4  S.  W.  7(iO. 

V,  People,  66  III.  429 ;  State  v,  Rankin,  ^  2  Kyd  on  Corporations,  107 ;  Davies 
4  Cold.  146 ;  Ex  parte  Sicbold,  100  U.  S.  v.  Morgan,  1  Cromp.  &  J.  687 ;  Chamber- 
371.  A  city  cannot  punish  by  ordinance  lain  of  London  v.  Compton,  7  D.  &  R. 
what  is  already  an  offence  by  statute.  697;  Clark  v,  Le  Cren,  9  B.  &  C.  62; 
State  r.  Keith,  94  N.  C.  9:{8 ;  In  re  Sic,  78  Gosling  v.  Veley,  12  Q.  B.  828 ;  Dunham 
Cal.  142,  14  Pac.  406 ;  Menken  v.  Atlan-  v.  Rochester,  6  Cow.  462 ;  Mayor,  &c.  of 
ta,  78  Ga.  668,  2  S.  E.  669 ;  fespecially  Memphis  p.  Winfleld,  8  Humph.  707 ; 
where  the  Constitution  prescribes  that  all  Hayden  t;.  Noyes,  6  Conn.  391 ;  Waters 
prosecutions  shall  be  conducted  in  the  v.  Leech,  8  Ark.  110;  White  v.  Mayor, 
name  and  by  the  authority  of  the  State.  2  Swan,  864 ;  Ex  parte  Burnett,  80  Ala. 
Ex  pttrte  Fagg,  38  Tex.  Cr.  678, 44  S.  W.  461 ;  Craig  v.  Burnett,  32  Ala.  728 ;  Aus- 
294,40  L.  R.  A.  212;^  unless  expressly  tin  v,  Murray,  16  Pick.  121;  Goddard, 
empowered:  Ex  parte  Bourgeois,  60  Miss.  Petitioner,  16  Pick.  604 ;  Commonwealth 
663.  See  Loeb  o.  Attica,  82  Ind.  176.  In  v.  Worcester,  3  Pick.  461 ;  Commission- 
Jefferson  City  r.  Courtmire,  9  Mo.  692,  ers  o.  Gas  Co ,  12  Pa.  St.  318 ;  State  t;. 
it  was  held  that  authority  to  a  municipal  Jersey  City,  29  N.  J.  170 ;  Gallatin  v. 
corporation  to  "  regulate  the  police  of  the  Bradford,  1  Bibb,  209 ;  Western  Union 
tflty"  gave  it  no  power  to  pass  an  ordi-  Telegraph  Co.  v.  Cnrew,  16  Mich.  626; 
nanoe  for  the  punishment  of  indictable  State  k.  Freeman.  88  N.  H.  426 ;  Pedrick  v: 
offences.  To  the  same  effect  is  State  v.  Bailey,  12  Gray,  161 ;  St.  Louis  v.  Weber, 
Savannah,  1  T.  U.  P.  Charl.  236,  4  Am.  44  Mo.  660 ;  Peoria  v.  Calhoun,  29  III. 
Bee  706;  Slaughter  v.  People,  2  Doug.  317;  St.  Paul  v.  Traeger,  25  Minn.  248, 
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some  degree  to  the  accomplishment  of  the  objects  for  which  the 
corporation  was  created  and  its  powers  conferred.  A  by-law,  that 
persons  chosen  annually  as  stewards  of  the  Society  of  Scriveners 
should  furnish  a  dinner  on  election  day  to  the  freemen  of  the 
society, —  the  freemen  not  being  the  electors  nor  required  to  at- 
tend, and  the  office  of  steward  being  for  no  other  purpose  but  that 
of  giving  the  dinner,  —  was  held  not  connected  with  the  business 
of  the  corporation,  and  not  tending  to  promote  its  objects,  and 
therefore  unreasonable  and  void.^  And  where  a  statute  permitted 
a  municipal  corporation  to  license  the  sale  of  intoxicating  drinks 
and  to  charge  a  license  fee  therefor,  a  by-law  requiring  the  pay- 
ment of  a  license  fee  of  one  thousand  dollars  was  held  void  as  not 
advancing  the  purpose  of  the  law,  but  as  being  in  its  nature  pro- 
hibitory .^  And  if  a  corporation  has  power  to  prohibit  the  carrying 
on  of  dangerous  occupations  within  its  limits,  a  by-law  which 
should  permit  one  person  to  carry  on  such  an  occupation  and 
prohibit  another,  who  had  an  equal  right,  from  pursuing  the  same 
business ;  or  which  should  allow  the  business  to  be  carried  on  in 
existing  buildings,  but  prohibit  the  erection  of  others  for  it,  would 

83  Am.  Hep.  462.  But  where  the  ques-  r.  McLauchlan,  89  Oreg.  429,  64  Pac. 
tion  of  the  reasonableness  of  a  by-law  867,  64  L.  R.  A.  636,  87  Am.  St.  673; 
depends  upon  eyidence,  and  it  relates  to  State  v.  Robart,  83  Minn.  267,  86  N.  W. 
a  subject  within  the  jurisdiction  of  the  93,  838,  64  L.  R.  A.  947.  In  Ex  p<trt6 
corporation,  the  court  will  presume  it  to  Bahen,  116  Cai.  872,  47  Pac.  65,  86  L. 
be  reasonable  until  the  contrary  is  shown.  R.  A.  618,  an  ordinance  prohibiting  buri- 
Common wealth  t;.  Patch,  97  Mass.  221.  als  on  lots  not  purchased  before  its  eoact- 
And  see  St.  Louis  v.  Weber,  44  Mo.  647 ;  roent  for  such  purpose  is  void  upon  the 
Clason  V.  Milwaukee,  80  Wis.  316;  St.  theory  that  it  is  unreasonable  in  that 
Louis  V.  Knox,  6  Mo.  App.  247.  An  the  right  to  restrain  burials  rests  upon 
ordinance  expressly  authorized  by  the  the  theory  that  all  burials  are  injurious 
legislatsire  cannot  be  held  unreasonable,  to  the  public.  See  Barbier  v.  Connolly^ 
A  Coal  Float  v.  Jeffersonville,  112  Ind.  113  U.  S.  27,  6  Sup.  Ct.  Rep.  367.^ 

15,  13  N.  E.  116.  To  be  reasonable,  by-  ^  Society  of  Scriveners  v.  Brooking,  8 
laws  should  be  equal  in  their  operation.  Q.  B.  96.  See,  on  this  general  subject, 
Tufsrman  o.  Chicago,  78  111.  406;  Barling  Dillon,  Mun.  Corp.  §§  2ra-264. 
V,  West,  29  Wis.  307.  An  ordinance  as  ^  Ex  parte  Burnett,  30  Ala.  461 ;  Craig 
to  obstructing -streets  with  cars,  unreason-  v.  Burnett,  82  Ala.  728.  A  by-law  do- 
able in  its  operation  only  in  one  locality,  daring  the  keeping  on  hand  of  intoxicat- 
will  be  enforced  elsewhere.  Pennsylvania  ing  liquors  a  nuisance  was  held  unreason- 
R.  R.  Co.  I'.  Jersey  City,  47  N.  J.  L.  286.  able  and  void  in  Sullivan  v,  Oneida,  61 
[Ordinance  penalizing  the  sale  or  gift  of  111.  242.  That  which  is  not  a  nuisance  in 
street  railway  transfer  tickets  contrary  fact  cannot  be  made  such  by  municipal 
to  regulations  of  company  issuing  them  is  ordinance.  Chicago,  &c.  H.  R.  Co.  v. 
not  unreasonable.  Ex  parte  Lorenzen,  Joliet,  79  III.  26 ;  State  v.  Mott,  61  Md. 
128  Cal.  431,  61  Pac.  68,  60  L.  R.  A.  66.  297;  post,  p.  888,  note  1.  [Authority  to 
To  be  invalid  because  unreasonable  its  levy  a  license  tax  does  not  authorize  the 
unreasonable  character  must  be  so  clearly  levy  of  one  so  heavy  as  to  be  prohibitory; 
apparent  as  to  indicate  a  mere  arbitrary  where  the  business  upon  which  it  is  levied 
exercise  of  the  power  vested  in  the  is  useful  and  legitimate.  Morton  v.  Ma- 
council.     State  r.  Barge,  82  Minn.  266,  con,  111  Ga.  162,  86  S.  E.  627,  60 L.  R.  A. 

84  N.  W.  911,  63  L.  R.  A.  428;  Wygant  486.] 
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be  unreasonable.^  And  a  right  to  license  an  employment  does  not 
imply  a  right  to  charge  a  license  fee  therefor  with  a  view  to  reve- 
nue, unless  such  seems  to  be  the  manifest  purpose  of  the  power ; 
but  the  authority  of  the  corporation  will  be  limited  to  such  a 
charge  for  tlie  license  as  will  cover  the  necessary  expenses  of 
issuing  it,  and  the  additional  labor  of  officers  and  other  expenses 
thereby  imposed.  A  license  is  issued  under  the  police  power; 
but  the  exaction  of  a  license  fee  with  a  view  to  revenue  would 
be  an  exercise  of  the  power  of  taxation ;  and  the  charter  must 
plainly  show  an  intent  to  confer  that  power,  or  the  municipal 
corporation  cannot  assume  it.^ 

^  Mayor,  &c.  of  HudsoD  v.  Thome,  7  lenbrinck  v.  Commissioners,  42  N.  J.  364 ; 

Paige,  261.   A  power  to  prevent  and  reg-  86  Am.  Rep.  618 ;  Mestayer  v.  Corrig^, 

uiate  the  carrying  on  of  manufactures  88  La.  Ann.  708;  Wisconsin  Tel.  Co.  v, 

dangerous  in  causing  or  promoting  fires  Oshkosh,  62  Wis.    82,   21  N.   W.   828, 

doetf  not  autiiorize  an  ordinance  prohib-  Vansant  v.  Harlem  Stage  Co.,  69  Md. 

iting  the  erection  of  wooden  buildings  880.    Nevertheless,  the  courts  will  not 

within  the  city,  or  to  limit  the  size  of  inquire  very  closely  into  the  expense  of 

buildings  which  individuals  shall  be  per-  a  license  with  a  view  to  adjudge  it  a  tax, 

mltted  to  erect  on  their  own  premises,  where  it  does  not  appear  to  be  unreason- 

Ibid.    See  also  Newton  v.  Belger,  148  able  in  amount  in  view  of  its  purpose  as 

Mass.  698,  10  N.  E.  464.    An  ordinance  a  regulation.    Ash  v.  People,  11  Mich, 

for  the   destruction  of    property    as   a  847;  Van  Baalen  v.  People,  40  Mich.  468; 

nuisance  without  a  judicial  hearing  is  People  v.  Russell,  49  Mich.  617, 14  N.  W. 

void.    Darst  v.  People,  61  111.286.    See  668;  Wolf  v.  Lansing,  68  Mich.  867,  10 

cases  p.  888,  n;  1,  past.    An  ordinance  for  N.  W.  88 ;  Johnson   v.  Philadelphia,  60 

the   arrest   and   imprisonment   without  Pa.  St  446;  Burlington  v.  Putnam  Ins. 

warrant  of  a  person  refusing  to  assist  in  Co.,  81  Iowa,  102;   Boston  r.   Schaffer, 

extinguishing  a  fire  is  void.     Judson  t;.  9  Pick.  416;  Welch  v.  Hotchkiss,  89  Conn. 

Reanlon,   16  Minn.  481.      QOne  which  140;    State  v.  Hoboken.  41  N.  J.   71; 

forbids  the  establishment   and    mainte-  Mankato    v.  Fowler,  82   Minn.  864,  20 

nance  of  livery  stables  within  a  specified  N.  W.  861 ;  Jackson  v.  Newman,  69  Miss. 

part  of  the   town,  and    then   expressly  886;  Ex  parte  Gregory,  20  Tex.  App. 

exempts  from  its  operation  the  stables  210;  Fayetteville  v.  Carter,  62  Ark.  801, 

already  established,  is  void.    Crowley  v,  12  8.  W.  678.    C^-'tt^^^field  v.  State,  42 

West,  62  La.  Ann.  626,  27  So.  68,  47  L.  Neb.  228,  60  N.  W.  724,  28  L.  R.  A. 

R.  A.  662,  78  Am.  St.  866.;]  688,  47  Am.  St  697.    Liquor  license  fee 

*  State  V.  Roberts,  11  Gill  &  J.  606;  of  i|2000  in  a  city  of  4000  inhabitants 

Mays  9.  Cincinnati,  1  Ohio  St.  268 ;  Cin-  sustained  in  Ex  parte  Sikes,  102  Ala. 

cinnati  p.  Bryson,  16  Ohio,  626;  Free-  178,  16  So.  622,  24  L.  R.  A.  774  J    In 

hulders  r.  Barber,  6  N.  J.  Eq.  64 ;  Kip  v.  Illinois  the  imposition  of  license  fees  for 

Paterson,  26  N.  J.  298 ;  State  &.  Hoboken,  revenue  has  been  sustained.    U.  S.  Dist. 

41  N.  J.  71 ;  Bennett  v.  Borough  of  Bir-  Co.  r.  Ciiicago,  112  HI.  19,  and  cases 
mingham,  81  Pa.  St.  16;  Commonwealth  cited;  and  under  the  California  Consti- 
V.  Stodder,  2  Cush.  662 ;  Chilvers  v.  Peo-  tution  of  1879  licenses  may  be  imposed 
pie,  11  Mich.  48;  Mayor,  &c.  of  Mobile  for  regulation  or  revenue,  or  both.  In  re 
V,  Tttille,  8  Ala.  187 ;  Johnson  v.  Philadel-  Guerrero,  69  Cal.  88,  10  Pac.  261.  A 
phia,  60  Pa.  St.  446;  State  v.  Herod,  higher  license  imposed  on  a  non-resident 
29  Iowa,  128 ;  Burlington  v.  Bumgardner,  than  on  a  resident  for  purposes  of  revenue 

42  Iowa,  673 ;  Mayor,  &c.  of  New  York  is  void.  Morgan  i;.  Orange,  60  N.  J.  L. 
r.  Second  Avenae  R.  R.  Co ,  82  N.  T.  889,  18  Atl.  240.  And  in  some  cases  it 
261 ;  Home  Ins.  Co.  v.  Augusta,  60  Ga.  has  been  held  that  license  fees  might  be 
630;  Cairo  v,  Bross,  101  III.  476;  Muh-  imposed  under  the  police  power  with  a 
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A  by-law,  to  be  reasonable,  should  be  certain.^  If  it  affixes  a 
penalty  for  its  violation,  it  would  seem  that  such  penalty  should 
be  a  fixed  and  certain  sum,  and  not  left  to  the  discretion  of  the 
officer  or  court  which  is  to  impose  it  on  conviction;^  though  a 
by-law  imposing  a  penalty  not  exceeding  a  certain  sum  has  been 
held  not  to  be  void  for  uncertainty.' 

So  a  by-law,  to  be  reasonable,  should  be  in  harmony  with  the 
general  principles  of  the  common  law.^  If  it  is  in  general  re- 
view to  operate  as  a  restriction  upon  What  shall  be  a  violation  of  an  ordinance 
the  business  or  thing  license<i.  Carter  cannot  be  left  to  implication.  Helena  v. 
V.  Dow,  16  Wis.  299;  Tenney  v.  Leni,  Gray,  7  Mont.  48e,  17  Pac.  6(54.  A 
16  Wis.  666.  See  State  t;.  Cassidy,  22  license  fee  may  nut  be  lefl  to  be  fixed 
Minn.  812;  Toungblood  v.  Sexton,  82  for  each  case,  or  to  be  determined  by  the 
Mich.  406,  20  Am.  Rep.  654;  St.  Johns-  mayor.  Bills  v.  Goshen,  117  Ind.  221, 
bury  V.  Tliompson,  69  Vt.  200,  9  Atl.  20  N.  E.  115;  State  Center  v.  Baren- 
671 ;  Russellville  t;.  White,  41  Ark.  486.  stein,  66  Iowa,  249.  23  N.  W.  652.  QOr- 
But  in  such  cases,  wliere  the  right  to  dinance  requiring  that  any  awning  over  a 
impose  such  license  fees  can  be  fairly  sidewalk  must  be  **upon  a  suitable  frame*' 
deduced  from  tlie  charter,  it  would  is  void  for  uncertainty.  State  v.  Clarke, 
perhaps  be  safer  and  less  liable  to  lead  to  69  Conn.  371,  87  Atl.  976, 89  L.  U.  A.  670, 
on  fusion  and  difficulty  to  refer  the  cor-  61  Am.  St.  46.  So,  one  requiring  a  street 
|M)rate  authority  to  the  taxing  power,  railway  company  to  provide  "in  sume 
rather  than  exclusively  to  the  power  of  reasonable  manner  for  the  sprinkling  of 
regulation.  See  Dunham  v.  Trustees  of  the  streets  througli  which  their  cars  run." 
Rochester,  6  Cow.  462,  upon  the  extent  State  v.  New  Orleans  City  &  R.  R.  Co.,  49 
of  the  police  power.  Fees  which  are  La.  Ann.  1671,  22  So.  889,  89  L.  R.  A. 
imposed  under  the  inspection  laws  of  the  618.  Law  prescribing  different  maximum 
State  are  akin  to  license  fees,  and  if  loads  for  "  narrow-tired "  and  **  broad- 
exacted  not  for  revenue,  but  to  meet  the  tired  "  wagons  using  specified  gravel 
expenses  of  regulation,  are  to  be  referred  roads  is  void  for  uncertainty  in  not  defin- 
to  the  police  power.  Cincinnati  Gas  Light  ing  *' broad-tired  "  and  "narrow-tired.** 
Co.  V.  State,  18  Ohio  St.  287.  A  city  Cook  o.  State,  26  Ind.  Ap.  278,  69  N.  E. 
cannot  exact  a  license  fee  from  a  national  480.  Statute  authorizing  revocation  of 
bank.  Carthage  v.  National  Bank,  71  physician's  license  "for  grossly  nnpnv 
Mo.  608,  86  Am.  Rep.  494.  On  this  fessional  conduct  of  a  character  likely  to 
subject  in  general,  see  post,  709;  Dillon,  deceive  or  defraud  the  public"  is  void 
Mun.  Corp.  §§  291-808.  ^Ordinance  re-  for  uncertainty.  Matthews  v.  Murphy, 
quiring  payment  of  license  fee  of  ^150  —  Ky.  — ,  68  SW.  786  (June  22,  1901).] 
per  annum  by  all  persons  buying  claims,  <  Melick  r.  Washington,  47  N.  J.  L. 
held  void  as  to  one  who  bought  a  few  city  264 ;  State  v.  Crenshaw,  94  N.  C.  877. 
warrants  for  purposes  of  investment  only.  *  Mayor,  &c.  of  Huntsville  v.  Phelps, 
Bitzer  t;.  Thompson,  20  Ky.  L.  1818,  49  27  Ala.  66,  overruling  Mayor,  &c.  of  Mo- 
S.  W.  199,  44  L.  R.  A.  141.  j  bile  v,  Tuille,  8  AU.  187.    And  see  Piper 

^  Ordinance  requiring  use  of  device,  v,  Chappell,  14  M.  &  W.  624. 

which  shall  prevent  escape  of  sparks  as  ^  The  following  are  cases  in  which 

effectually  as  by  any  means  in  use  for  municipal  ordinances  have  been  passed 

the  purpose,  is  bad.    Atkinson  t;.  Good-  upon  and    their    reasonableness    deter- 

rich  Transp.  Co.,  60  Wis   141, 18  N.  W.  mined :  Markets :  Prohibiting  sales  out- 

764.    Under  power  to  proliibit  driving  at  side  of.  Reasonable  —  Buffalo  v.  Webster, 

a  rate  of  speed  deemed  inconsistent  with  10  Wend.  90 ;  Bush  v.  Seabury,  8  Johns, 

public  safety,  the  city  may  not  prohibit  418;  Bowling  Green  v.  Carson,  10  Bush, 

driving  at  a  speed  which  shall  be  found  to  64 ;  Le  Claire  v.  Davenport,  18  Iowa, 

be  immoderate  under  the  circumstances.  210;   Winnsboro  v.  Smart,   11  Rich.   L. 

Com.  V.  Boy,  140  Mass.  432,  4  N.  £.  814.  561 ;  St.  Louis  v,  Weber,  14  Mo.  547. 
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straint  of  trade,  —  like  the  by-law  that  no  person  shall  exorcise 

Unreasooable  —  Caldwell  v.  Alton,  83  terior  from  street,  from  sunset  to  sunrise, 
III.  416;  Bloomington  v.  Wahl,  46  III.  and  prohibiting  the  letting  in  or  out  of 
489;  Bethune  v.  Hayes,  28  Ga.  660.  any  person  during  the  hours  when  the 
Compare  Hughes  t;.  Recorder's  Court,  75  saloon  is  lawfully  required  to  be  closed, 
Mich.  574,  42  N.  W.  084,  with  People  v.  is  unreasonable ;  requiring  the  saloon 
Eier,  78  Mich.  98,  48  N.  W.  1039.  See  to  be  closed  from  10  p.  m.  to  4  a.  m.  is 
Gossigi  V,  New  Orleans,  —  La.  Ann. — ,  reasonable.  Bennett  v.  Pulaski,  —  Tcnn. 
4  So.  15;  £x  parte  Byrd,  84  Ala.  17.  Ch.  Ap.  — ,  52  S.  W.  913, 47  L.  R.  A.  278.] 
Requiring  permission  to  occupy  stands.  Hackney  Carriages:  Reasonable  —  to 
Reasonable  —  Nightingale,  Petitioner,  11  regulate  fares.  Common wenltli  v.  Ga^e, 
Pick.  167.  Imposing  tax  on  stands.  114  Mass.  328.  To  put  under  direction 
Reasonable  —  Cincinnati  r.  Buckingham,  of  police.  Commonwealth  v.  Mattliews, 
10  Ohio,  257.  Unreasonable  —  Kip  v.  122  Mass.  60;  St.  Paul  r.  Smith.  27  Minn. 
Paterson,  26  N.  J.  298.  Licensing  hack-  864,  7  N.  W.  734,  38  Am.  Rep.  2»J6 ; 
sters:  Reasonable  —  Cherokee  v.  Fox,  34  Veneman  v.  Jones,  118  Ind.  41,  20  N.  K. 
Kan.  16,  7  Pac.  625.  Unreasonable —  644.  To  exclude  from  certain  streets. 
Dunham  v.  Rochester,  5  Cow.  462;  St.  Commonwealth  v.  Stodder,  2  Cush.  562. 
Paul  V.  Traeger,  25  Minn.  248,  83  Am.  To  require  a  license.  Brooklyn  v,  Bres- 
Rep.  462 ;  Muhlenbrinck  v.  Commission-  lin,  57  N.  Y.  501 ;  City  Council  r.  Pepper, 
ers,  42  N.  J.  364,  86  Am.  Rep.  518;  1  Rich.  L.  364;  Frankfort,  &c.  R.  Co.  &. 
Frommer  v.  Richmond,  81  Gratt  646;  Philadelphia,  58  Pa.  St  119;  St.  Louis 
Barling  v.  West,  29  Wis.  807,  9  Am.  v.  Green,  70  Mo.  562.  Unreasonable  ~ 
Rep.  576.  Prohibiting  wagons  standing  To  grant  one  person  exclusive  right  to 
in  market.  Unreasonable  —  Common-  run  omnibuses  in  the  city.  I^ogan  v. 
wealth  V,  Brooks,  109  Mass.  355;  Com-  Pyne,  43  Iowa,  524,  22  Am.  Rep.  261. 
mon  wealth  v,  Wilkins,  121  Mass.  856.  /2ai7roa(/s ;  Regulating  speed  of.  Reason- 
AuctiwM :  Prohibiting  sales  at,  on  streets,  able  —  Pennsylvania  Company  u.  James, 
Reasonable  — White  V.  Kent,  11  Ohio  St.  81}  Pa.  St  194;  Whitson  v.  Franklin, 
550.  After  sunset.  Unreasonable —  34  Ind.  392.  Unreasonable — Outside  of 
Hayes  v,  Appleton,  24  Wis.  542.  Im-  inhabited  portion  of  city.  Meyers  v.  Chi- 
posing  heavy  license  on.  Reasonable —  cago,  R.  I.  &  P.  Co.,  57  Iowa,  555,  10 
Decorah  v,  Dunstan,  88  Iowa,  96 ;  Wig-  N.  W.  896.  But  see  Knobloch  v.  Chicago, 
gins  v.  Chicago,  68  III.  872 ;  Fretwell  v.  &c.  Ry.  Co.,  31  Minn.  402,  18  N.  W.  106. 
Troy,  18  Kan.  271.  Making  it  penal  to  Requiring  flagman  at  crossing  which  is 
sell  without  a  license.  Goshen  v.  Kern,  not  dangerous.  Unreasonable  —  Toledo, 
63  Ind.  468.  Saloons  and  Restaurants :  &c.  R.  R.  Co.  v.  Jacksonville,  67  III.  37, 
Closing  for  the  night  Reasonable —  16  Am.  Rep.  611.  Prohibiting  removal 
Staats  r.  Washington,  45  N.  J.  L.  318 ;  of  snow  by  street  railway  companies 
Platteville  c.  Bell,  48  Wis.  488 ;  Smith  v.  without  consent  of  street  superintendent 
Knoxville,  8  Head,  245;  State  t;.  Welch,  Reasonable  —  Union  Railway  Company 
36  Conn.  215;  State  v.  Freeman,  88  v.  Cambridge,  11  Allen,  287.  Obstruct- 
N.  H.  426;  Maxwell  v.  Jonesboro,  11  ing  streets  with  cars.  Reasonable  — 
Heisk.  257 ;  Baldwin  u.  Chicago,  68  III.  Penna.  R.  R.  Co.  r.  Jersey  City.  47  N.  J. 
418.  Unreasonable  —  Ward  v.  Green-  L.  286.  Burials:  Prohibiting  in  town, 
ville.  8  Baxt  228,  35  Am.  Rep.  700.  Unreasonable  —  Austin  v.  Murray,  16 
Closing  on  certain  days.  Unreasonable  Pick.  121.  Prohibiting  within  certain 
—  Grills  V.  Jonesboro,  8  Baxt  247.  On  certain  limits.  Reasonable  —  Coates  v. 
Sunday.  Reasonable  —  Gabel  v.  Hous-  New  York,  7  Cowen,  585.  Subjecting 
ton,  29  Tex.  385;  State  v.  Ludwig,  21  private  cemeteries  to  control  o^  city  sex- 
Minn.  202;  Hudson  v.  Geary,  4  R.  L  485.  ton.  Unreasonable  —  Bogert  o.  Indian- 
Forbidding  sale  of  liquor  at  restaurants,  apolis,  13  Ind.  134.  Requiring  city  sexton 
Reasonable  —  State  v.  Clark,  28  N.  H.  to  expend  $500  on  the  cemetery  and 
176.  Forbidding  female  waiters  in  sa-  to  bury  paupers  free.  Unreasonable  — 
loons.  Reasonable  —  Bergman  v.  Cleve-  Beroujohn  v.  Mobile,  27  Ala.  58.  See 
land,  89  Ohio  St  651.  ^Requiring  p.  881,  n.  1,  post.  Fire  LimiU :  Establish- 
nnobstructed  view  into  all  parts  of  in-  ing.      Reasonable  —  King  v.  Davenport, 
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the  art  of  painter  in  the  city  of  London,  not  being  free  of  the  com- 

9S  III.  805,  88  Am.  Rep.  89;  Monroe  r.  nuisances,    is    unconstitntionaL     In   re 
Hoflfman,  29  La.  Ann.  661,  29  Am.  Rep.  Hong  Wall,  82  Fed.  Rep.  623J 
846 ;    Respublica  v.  Duquet,  2  Yeates,         The  following  are  cases  in  which  mn- 
493 ;  Wadleigh  v.  Gilman,  12  Me.  403,  28  nicipal  ordinances  have  been  declared  rea- 
Am.  Dec.   188;    Brady  v.  Northwestern  sonabie  —  Prohibiting  keeping  of  swine 
Ins.  Co.,  11  Mich.  426;  Salem  v.  Maynes,  in  a  city.    Commonwealth  v.  Patch,  97 
123  Mass.  372 ;  Troy  v.  Winters,  4  Thomp.  Mass.  221 ;   State  v.  Holcomb,  68  Iowa, 
&  C.   (N.   T.)   266;    McKibbin  v.  Fort  107,  26  N.  W.  Sa     Prohibiting  swine 
Smith,  86  Ark.  362.    Requiring  a  build-  running  at  large.    Waco  v.  Powell,  82 
ing  license  fee.    Reasonable  —  Welch  v,  Tex.  258 ;  Crosby  v.  Warren,   1   Rich. 
Hotchkiss,  89  Conn.  140,  12  Am.   Rep.  886;    Whitfield   v.  Longest,  6  Ired.  L. 
883.      Forbidding    frame    buildings    in  268;  Roberts  v.  Ogle,  30  111.  459;  Gosse- 
small  towns.     Unreasonable  —  Kneedler  link  o.  Campbell,  4  Iowa,  296.   Prohibiting 
V,  Norristown,  100  Pa.  St.  868.     Houses  cattle  running  at  large.    Commonwealth 
of  III  Fame :  Reasonable  —  Prohibiting  v.  Bean,  14  Gray,  62.    Impounding  such 
keeping  of.    State  v.  Williams,  11  S.  C.  and  selling  after  such  notice.    Carters- 
288;   Childress  v.  Mayor,  8  Sneed,  366;  ville  r.  Lanham,  67  Ga.  763;  but  only  the 
State  0.  Mack,  41  La.  Ann.  1079,  6  So.  expense  of  impounding  can  be  retained, 
808.    Imposing   penalty   on    owner   of.  not  a  line  upon  the  owner.      Wilcox  r. 
McAlister  v.  Clark,  83  Conn.  91.    Licens-  Hemming,  68  Wis.  144,  16  N.  W.  436. 
ing.      State  v.   Clarke,   64  Mo.   17,    14  Granting  exclusive  rights  to  remove  car- 
Am.  Rep.  471.    Arresting  and  fining  lewd  cassee  of  animals,  dirt,  or  offal  fVom  city, 
women.    Shafer  v.  Mumma,  17  Md.  881 ;  Vandine,  Petitioner,  6  Pick.  187,  17  Am. 
Braddy    v.    Milledgeville,    74    6a.    616.  Dec.  861;  contra,   River   Rendering  Co. 
Unreasonable  —  Demolishing.     Welch  v.  v.  Behr,  77  Mo.  91.    Requiring  consent  uf 
Stowell,  2  Doug.  (Mich.)  332.     Forbid-  mayor  to  maintain  an  awning.    Pedrick 
ding  prostitute  occupying  any  room  in  v.  Bailey,  12  Gray,  161.    Requiring  side- 
ciiy.    Milliken  v.  City  Council,  64  Tex.  walk  to  be  cleared  of  snow.     Goddard, 
388,  88  Am.  Rep.  629.    ^Forbidding  all  petitioner,  16  Pick.  604, 28  Am.  Dec.  259 ; 
persons  except  nearest  male  relative  to  Kirby  r.  Boylston  Market  Ass'n,  14  Gray, 
associate  with  prostitutes  in  any  public  249;  contra^  Gridley  v.  Bloomington,  88 
place.    Hechinger  v.  Maysville,  22  Ky.  111.665;  C^tate  r.  Jackman,69N.  H.818, 
L.  R.  486,  67  S.  W.  619,  49  L.  R.  A.  114.  41  Atl.  347,  42  L.  R.  A.  438;  Chicago  v. 
But  prostitutes  may  be  forbidden  to  be  O'Brien,  HI  111.  632,  68  Am.  Rep.  640.]] 
upon  the  public  streets  between  the  hours  Requiring  hoist-way  to  be  closed  after 
of  7  p.  M.  and  4  a.  m.  without  reasonable  business  hours.    New  York  v.  Williams, 
necessity  for  so  being.    Dunn  v.  Com-  16  N.  Y.  602.    Requiring  a  drawbridge  to 
monwealth,  106  Ky.  834,  49  S.  W.  813,  be  closed  after  a  vehicle  had  been  kept 
43  L.  R.  A.  701.^    Slaughter  Bouses :  Pro-  waiting  ten  minutes.    Chicago  v.  McGinn, 
hibiting  in  certain  parts  of  city.    Reason-  61    111.  266.    Prohibiting  laying  of  gas 
able  —  Cronin  v.  People,  82  N.  Y.  818,  37  mains  in  winter.    Northern  Liberties  t;. 
Am.   Rep.  664 ;  Metropolitan   Board  of  Gas  Co.,  12  Pa.  St.  318.    Requiring  hay 
Health  v.  Heister,  37  N.  Y.  661 ;   Mil-  or  coal  to  be  weighed  by  city  weighers, 
waukee  v.  Gross,  21  Wis.  241.    See  Wre-  Stokes  v.  New  York,  14  Wend.  87 ;  Yates 
ford  V.  People,  14  Mich.  41.    Laundries:  v.  Milwaukee,  12  Wis.  678;  O'Maley  v. 
Forbidding,  except   in    brick    or   stone  Freeport,  96  Pa.  St.  24.    Regulating  price 
buildings,  upheld.    Matter  of  Yick  Wo,  and  weight  of  bread.     Mayor  r.  Yuille, 
68  Cal.  294,  9  Pac.  189;  rev.  Yick  Wo  t;.  3  Ala.  137,  36  Am.  Dec.  441 ;   Page  v. 
Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep.  Fazackerly,  86  Barb.  892;  Guillotte  v. 
1064.    Limited  to  a  certain  part  of  a  city.  New  Orleans,   12  La.  Ann.  432.     Pro- 
In  re  Hang  Kie,  69  Cal.  149.  10  Pac.  327;  hibiting    peddling    without    a    license, 
and  to  certain  hours  Ex  parte  Moynier,  Huntington    v.    Cheesbro,   67    Ind.    74. 
65  Cal.  83,  2  Pac.  728.    f  Ordinance  pro-  Prohibiting    sale    of    adulterated    milk, 
hibiting  within  certain  district,  and  de-  Polinsky  v.  People,  78  N.  Y.  66.     Pro- 
curing such  as  are  within  the  district  hibiting  sale   of  milk  without  license. 
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pany  of  painters,  —  it  will  be  void  on  this  ground.^    To  take  an 

Chicago  V.  Bartree,  100  IIL  67 ;  People  v.  fi7  Ohio  St  380,  40  N.  E.  121,  41  L.  R.  A. 
MolhoUand,  19  Hun,  648»  82  N.  T.  324,  422;  upon  compelling  railroad  to  light 
87  Am.  Rep.  668.  Punishing  vagrants,  its  tracks  in  city,  see  note  to  this  case 
8t  Louis  v.  Bentz,  11  Mo.  61.  Imposing  in  L.  R.  A.  Prohibiting  dogs  from  run- 
license  tax  on  peddlers.  Ex  parte  Ah  ning  at  large  in  streets  and  alleys  and 
Foy,  67  Cal.  92.  Prohibiting  keeping  providing  for  the  summary  destruction 
more  than  five  tons  of  straw  in  one  block  of  all  dogs  so  caught  running  at  large, 
at  one  time  unless  in  a  fire-proof  en-  unless  they  are  ransomed  within  twenty- 
closure.  Clark  V.  South  Bend,  86  Ind.  276.  four  hours,  notice  to  owners  of  collared 
Prohibiting  erection  of  livery  stable  on  dogs  being  provided  for.  Hagerstown 
a  block  witliout  consent  of  the  owners  v.  Witmer,  86  Md.  203,  87  Atl.  966,  80 
of  half  the  block.  State  v,  Beattie,  16  L.  R.  A.  640.  Punishing  cruelty  to 
Mo.  App.  181.  Requiring  street  railway  animals  in  public  places.  State  v.  Kars- 
company  to  report  quarterly  the  number  tendiek,  49  La.  Ann.  1621,  22  So.  846,  80 
of  passengers  carried.  St.  Louis  v.  St.  It.  R.  A.  620 ;  see  upon  municipal  power 
Louis  R.  R.  Co.,  80  Mo.  44,  1  S.  W.  806.  as  to  nuisances  affecting  public  morals, 
Prohibiting  boys  fh)m  getting  on  or  off  decency,  peace,  and  good  order,  note  to 
locomotives.  Bearden  v.  Madison,  73  Ga.  this  case  in  L.  R.  A. ;  upon  nuisances  relat- 
1S4.  Prohibiting  stopping  a  vehicle  in  ing  to  trade  or  business,  note  in  L.  R.  A.  to 
the  street  more  than  twenty  minutes.  £ar  ;Mzrte  Lacey,  108  Cal.  826,  41  Pac.  41 1, 
Com.  9.  Fenton,  189  Mass.  106,  20  N.  £.  38  L.  R.  A.  640, 40  Am.  St.  98,  which  holds 
668.  Forbidding  preaching  on  Boston  that  the  establishment  of  steam  shoddy 
Common  without  permission.  Com.  v.  machines  and  of  steam  carpet-beating 
Davis,  140  Mass.  486,  4  N.  E.  677.  Pro-  machines  within  one  hundred  feet  of 
hibiting  cornet  playing  in  street  without  churches,  &&,  may  be  prohibited.  Public 
license.  Com.  r.  Plaisted,  148  Mass.  876,  scavengers  may  be  required  to  take  out 
19  N.  £.  224.  [Requiring  license  for  col-  licenses  and  to  secjire  permit  from  board 
lecting,  storing,  and  dealing  in  rags  in  of  health  before  removing  contents  of  any 
thickly  settled  portions  of  city.  Com-  privy  vault.  State  v.  McMahon,  69  Minn, 
mon  wealth  v.  Hubley,  172  Mass.  68,  61  266,  72  N.  W.  79,  88  L.  R.  A.  676.  Pro- 
N.  E.  448,  42  L.  R.  A.  403,  70  Am.  St.  hibiting  keeping  of  any  swine  within  city 
242.  Requiring  a  railroad  to  light  the  limits.  Darlington  v.  Ward,  48  S.  0. 
tracks  operated  by  it  within  the  city  670,  26  S.  E.  006,  38  L.  R.  A.  326.  Mak- 
Umits,  and  to  use  the  same  kind  of  lights  ing  lower  water-rates  to  those  who  use 
and  to  light  for  the  same  period  of  the  large  quantities.  Silkman  v.  Bd.  of 
night  as  in  the  public  streets.  Cincin-  Water  Com'rs,  162  N.  T.  327,  46  N.  E. 
nati,  H.  &  D.  R.  Co.  v.  Bowling  Green,  612,  87  L.  R.  A.  827.    Requiring  garbage- 


^  Clark  r.  Le   Cren,  9  B.  &  C.  62 ;  another  they  may  sell  from  wagons  also. 

Chamberlain  of  London  v.  Compton,  7  St  Louis  v.  Spiegel,  90  Mo.  687,  2  S.  W. 

D.  &  R.  697.    Compare  Hayden  v.  Noyes,  889.     Without  special  legislative  author- 

6  Conn.  391 ;  Willard  v.  Killingworth,  8  ity  a  merchant  who  has  paid  his  license 

Conn.  247.    But  a  by-law  is  not  void,  as  tax  cannot  be  obliged  to  keep  a  sales-book 

in  restraint  of  trade,  which  requires  loaves  open  to  inspection.    Long  v.  Taxing  Dis- 

of  bread  baked  for  sale  to  be  of  specified  trict,  7  Lea,  134.    An  ordinance  is  bad 

weight  and  properly  stamped,  or  which  which  forbids  importing  and  dealing  in 

requires  bakers  to  be  licensed.    Mayor,  cast-off  garments,  but  does  not  apply  to 

&c.  of  Mobile  v.  Yuille,  8  Ala.  137.     See  such  goods  not  imported.    Greensboro  v. 

Buffalo   17.  Webster,   10   Wend.  00.    A  Ehrenreich,  80  Ala.  670.    [Upon  powers 

Ly-lHw  forbidding  the  maintenance    of  of  cities  to  regulate  markets,  see  State  v, 

slaughter-houses  within  a  city  is  not  void  Sarradat,  46  La.  Ann.  700,  16  So.  87,  24 

as  in  restraint  of  trade.  Cronin  v.  People,  L.  R.  A.  684,  and  note,  and  further  upon 

82  N.  T.  318,  37  Am.  Rep.  664 ;  Ex  parte  validity  of  statutes  and  ordinances  upon 

Heilbron,  66  Cal.  609,  4  Pac.  648.    Meat  the  ground  of  reasonableness  or  unrea- 

sellers  in  one  part  of  a  city  may  not  be  sonableness.    See,  ante,  p.  284,  n.  4.3 
allowed  to  sell  from  shops  only,  while  in 
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illustration  from  a  private  corporation :  It  has  been  held  that  a 

coliecton  to  take  oat  licenses.  State  v.  official  life  of  any  member  of  the  citj 
Orr,  08  Conn.  101,  85  Atl.  770, 84  L.  E.  A.  council.  Viniennea  v.  Citizens'  Gas  L.  ft 
279.  Requiring  milk-Tenders  to  Uke  oat  C.  Co,  132  Ind.  114,  81  N.  E.  678,  10 
licenses  and  have  ttieir  herds  subjected  to  L.  R.  A.  486;  contra,  Slielden  v.  Fox,  48 
the  ''  tuberculin  test."  State  v.  Nelson,  Kan.  366,  29  Pac.  769,  10  L.  R.  A.  267, 
66  Minn.  166,  68  N.  W.  1066,  34  L.  R.  A.  and  note.  Requiring  both  driver  and  con- 
318, 61  Am.  St.  399.  Requiring  that  only  ductor  on  every  street  car  in  use  on  streets, 
police  officers  may  prosecute  for  violation  South  Covington  &  C.  St.  R.  Co.  v.  Berry, 
of  8  specified  oniinance.  State  v.  Kobit-  93  Ky.  43,  18  S.  W.  1026, 15  L.  R.  A.  604, 
shek,  60  Minn.  1*23,  61  N.  W.  1023,  38  and  note,  40  Am.  St.  161.  ReguUting 
L.  R.  A.  83.  Where  a  sewer-assessinent  weight  of  loaves  of  bread  offered  for  sale 
hns  been  succeitsf  ully  contested,  the  city  and  punishing  sale  of  short  weight  loaves, 
may  require  that  tlie  amount  of  the  assess-  People  v.  Wagner,  86  Mich.  694, 49  N.  W. 
ment  be  paid  as  a  condition  precedent  to  609,  13  L.  R.  A.  286,  and  note,  24  Am. 
permitting  the  contestant  to  connect  with  St  141.  Prohibiting  suspension  of  elec- 
the  sewer,  f lerrmann  v.  State,  54  Oiiio  trie  wires  over  or  upon  roofs  of  buildings. 
St.  606. 43  N.  E.  990, 82  L.  R.  A.  734.  Re-  El.  Impr.  Co.  p.  San  Francisco,  45  Fed. 
quiring  license  fee  of  $25  per  annum  from  Rep.  593,  13  L.  R.  A.  131,  and  note  on 
Junk-dealers,  950  per  annutu  from  pawn-  police  power.  Levying  license  fee  of  $5 
brokers,  bonds  of  $2,000  and  f5,000  re-  per  month  upon  venders  of  fresh  meats 
spectively,  indorsements  of  twelve  free-  outside  the  public  markets.  Atkins  v. 
holders  upon  each  application  for  license,  Phillips,  26  Fla.  281, 8  So.  420, 10  L.  R.  A. 
and  prohibiting  purchases  from  boys  and  158.  Prohibiting  keeping  or  storing  of 
from  drunkards  and  intoxicated  persons,  large  quantities  of  inflammable  or  ex- 
reserving  power  to  revoke  license  at  any  plosive  oils  witliin  city  limits.  Richmond 
time.  Grand  liapids  r.  Brandy,  105  Mich.  v.  Dudley,  1*29  Ind.  112,  28  N.  £.  312,  13 
670,  64  N.  W.  29,  82  L.  R.  A.  116, 56  Am.  L.  R.  A.  587,  and  note,  28  Am.  St.  180. 
St.  472 ;  and  upon  power  to  control  such  Requiring  petition  of  two-thirds  of  land- 
dealers,  see  note  hereto  in  L.  R.  A. ;  see  owners  of  a  block  before  permitting  a 
also  Rosenbaum  o.  Newbem,  118  N.  C.  saloon  to  be  opened  in  it,  if  none  has  ever 
83,  24  S.  E.  1,  32  L.  R.  A.  123.  Requir-  been  in  tlie  block  before.  Martens  u.  Peo- 
ing  itinerant  traders  to  pay  a  license  fee  pie,  186  111.  314,  57  N.  E.  871 J 
of  $50  per  quarter,  traders  having  a  fixed  The  following  have  been  held  unreason- 
place  of  business  being  exempt.  Re  Has-  able,  —  Prohibiting  putting  up  of  steam- 
kell,  112  Cal.  412, 44  Pac.  725,  32  L.  R.  A.  engine  in  city.  Baltimore  v.  Redecke,  49 
527.  Prohibiting  use  of  salt  upon  street-  Md.  217,  33  Am.  Rep.  239.  Prohibiting 
railway  tracks,  except  at  street  comer  one  person  carrying  on  a  certain  business 
curves.  State  v.  Elizabeth,  68  N.  J.  L.  and  allowing  another  to  carry  on  the  same 
619,  34  Atl.  146,  32  L.  R.  A.  170.  Re-  business.  Hudson  v.  Thome,  7  Paige, 
quiring  roofed  passageway  over  sidewalks  261 ;  Tugman  v.  Chicago,  78  111.  405. 
where  buildings  are  being  constructed  Prohibiting  laying  of  gas-pipes  across  the 
above  first  story.  Smith  v.  Milwaukee  streets.  Northem  Liberties  v.  Gas  Co., 
B.  &  T.  Exchange,  91  Wis.  360,  64  N.  W.  12  Pa.  St.  3ia  Levying  tax  for  building 
1041,  30  L.  R.  A.  504,  51  Am.  St.  912.  a  sidewalk  in  uninhabited  portion  of  the 
Requiring  boarding-house  keepers,  &c.,  to  city.  Corrigan  v.  Gage,  68  Mo.  541.  Pro- 
furnish  street  commissioner  with  list  of  hibiting  use  of  Babcock's  fire  extinguish- 
boarders  liable  to  poll-tax,  and  to  pay  ers  and  imprisoning  those  who  used  them, 
a  fine  for  failure  so  to  do.  Topeka  v.  Teutonia  Ins.  Co.  v.  O'Connor,  27  La. 
Bout  well,  53  Kan.  20,  35  Pac.  819,  27  Ann.  371.  Requiring  every  person  en- 
L.  R.  A.  598.  Forbidding  any  unmarried  tering  his  drain  in  a  sewer  to  pay  his 
minor  to  enter  bar-room  unless  as  agent  share  of  the  expense  of  making  such 
or  servant.  State  t^.  Austin,  114  N.  C.  sewer.  Boston  r.  Shaw,  1  Mete.  130. 
855,  19  S.  E.  919,  25  L.  R.  A.  288,  41  Refusing  to  supply  water  to  certain 
Am.  St.  817.  Contracting  for  a  supply  premises.  Dayton  v.  Quigley,  29  N.  J. 
of  gas  and  water  for  a  reasonable  period,  £q.  77.  Arresting  f^^e  negroes  found  on 
altliough  such  period  extends  beyond  the  street  after  10  p.  m.    Mayor  v.  Winfield, 
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by-law  of  a  bank^  that  all  payments  made  or  received  by  the  bank 

8  Humph.  707.  Requiring  druggist  to  S.  E.  478,  48  L.  R.  A.  446.  Prohibiting 
fumiih  the  names  of  parties  to  whom  he  the  receipt,  from  a  carrier,  of  intoxicating 
sells  liquors.  Clinton  v.  Phillips,  68  111.  liquors  purchased  beyond  the  city  limits, 
102,  11  Am.  Rep.  62.  Discriminating  until  a  license  tax  has  been  paid  upon 
between  dealers  within  and  without  the  such  liquors.  Henderson  r.  Heyward, 
city.  NashTiile  o.  Altliorp,  6  Cold.  664 ;  109  Ga.  878,  34  S.  E.  690,  47  L.  R.  A. 
Ex  jKirU  Frank,  62  Cal.  606, 28  Am.  Rep.  866,  77  Am.  St.  884.  Prohibiting  the  sale 
642.  Discriminating  between  railroads  of  clothing  on  Sunday,  but  permitting 
as  to  fipeed  allowable  under  like  circum-  that  of  most  other  kinds  of  goods.  Den- 
stances.  Lake  View  v.  Tate,  180  111.  247,  ver  v.  Bach,  26  Col.  630,  68  Pac.  1080, 
22  N.  E.  Rep.  791.  Prohibiting  distribu-  4*5  L.  R.  A.  848.  Requiring  heavily 
tion  of  all  handbills  on  the  street  Peo-  loaded  yehicles  to  keep  to  specified  por- 
ple  V.  Armstrong,  73  Mich.  288,  41  N.  W.  tion  of  street  when  that  portion  is  unfit 
276.  Forbidding  all  street  parades  with  for  use.  State  t\  Boardmsn,  93  Me.  73, 
music  except  by  permission.  Matter  of  44  Atl.  118,  40  L.  R.  A.  760.  Imposing 
Frazee,  63  Mich.  396,  80  N.  W.  72 ;  An-  unreasonable  and  discriminatory  licence 
derson  v.  Wellington,  40  Kan.  178,  19  fees  upon  draymen,  hacknien,  &c.  Stnto 
Pac.  719;  {j:<mtra,  Re  Flaherty,  106  Cal.  r.  Finch,  78  Minn.  118,  80  N.  W.  866.  46 
668, 88  Pac.  081, 27  L.R.  A.  629.  Requir-  L.  R.  A.487.  Requiring  a  license  for  biisi- 
ing  a  license  for  the  doing  of  any  scav-  ness  of  contracting  for  public  work.  Figg 
enger  work  whatever.  State  v.  Hill,  126  v.  Thompson,  20  Ky.  L.  1822,  49  S  W. 
N.  C.  1189,  86  S.  £.  326,  60  L.  R.  A.  202,  44  L.  R.  A.  186.  Requiring  punish- 
473.  Prohibiting  a  saloon  keeper,  his  ment  to  be  by  imprisonment  alone,  in- 
clerks,  agents,  and  employees,  from  en-  stead  of  permitting  payment  of  fine, 
tering  the  saloon  at  any  time  during  Calhoun  o.  Little,  106  Ga.  336,  32  S.  E. 
Sunday  without  written  permission  from  86,  43  L.  R.  A.  630,  71  Am.  St.  264. 
mayor.  Newbern  u.  McCann,  106  Tenn.  Prohibiting  hackmen  and  draymen  from 
169,  68  S.  W.  114,  60  L.  R.  A.  476.  Pro-  stopping  their  vehicles  on  certain  streets. 
hibiting  any  woman  from  going  into  a  except  for  purpose  of  receiving  or  deliv- 
plaoe  where  liquor  is  sold  or  standing  ering  persons  or  goods.  Ex  parte  Battis, 
within  fifty  feet  of  such  place.  Gasti-  40  Tex.  Cr.  112,  48  S.  W.  613,  43  L.  R,  A. 
neau  r.  Com.,  22  Ky.  L.  R.  167,  66  S.  W.  863,  76  Am.  St.  708.    Prf>hibiting  traflSc 

706,  49  L.  R.  A.  Ill;  for  constitution-  in  heavily  loaded  wagons  on  certain 
ality  of  discriminations  against  women  street  except  upon  permission  of  village 
in  police  regulations,  see  note  to  this  trustees,  held  arbitrary  and  unreason- 
case  in  L.  R.  A.  Prohibiting  the  use  able.  Cicero  Lumber  Co.  v.  Cicero, 
of  colored  nettings  and  similar  mate-  176  HI.  0,  61  N.  E.  768,  42  L.  R.  A.  696, 
rials  to  cover  fruits  exposed  for  sale  68  Am.  St.  166.  Prohibiting  drummers, 
in  baskets.  Frost  v.  Chicago,  178  III.  cabmen,  hackmen,  &c.,  from  entering  a 
260,  62  N.  E.  869,  49  L.  R.  A.  667,  69  passenger  station  to  solicit  custom.  Cos- 
Am.  St  801.  Levying  a  wheel  tax  upon  grove  v.  Augusta,  103  Ga.  836^  31  S.  K. 
all  vehicles  used  upon  the  streets,  Chi-  446,  42  L.  R.  A.  711,  68  Am.  St.  149. 
cago  V,  Collins.  176  III.  446,  61  N.  E.  907,  Prohibiting  minors  from  being  upon 
49  L.  R.  A.  408,  67  Am.  St.  224.  Dis-  streets  after  0  p.  m.  unless  attended  by 
criminating  against  department  stores,  guardians,  or  in  search  of  physician. 
Chicago  V.  Netcher,  183  III.  104,  66  N.  E.  Ex  parte  McCarver,  39  Tex.  Cr.  448,  46 

707,  48  L.  R.  A.  261,  and  see  note  to  this  S.  W.  036,  42  L.  R.  A.  687,  78  Am.  St. 
case  in  L.  R.  A.  upon  discriminations  946.  Prohibiting  during  summer  months 
against  department  stores.  Requiring  sale  offresh  pork, or  sausage  made  thereof, 
that  city  shall  furnish  materials  and  con-  Helena  v.  Dwyer,  64  Ark.  424,  42  S.  W. 
struct  sewer  connections  up  to  within  1071,  39  L.  R.  A.  266,  62  Am.  St.  206. 
tliree  feet  of  building  to  be  connected.  Declaring,  without  regard  to  time  or 
Slaughter  v.  O'Berry,  126  N.  C.  181,  86  S.  place,  the  emission  of  dense  black  or 
£.  241,  48  L.  R.  A.  442.  Prohibiting  sus-  thick  gray  smoke  a  nuisance.  St  Louis 
pending  any  ai^n  whatever  above  a  side-  v.  Heitzeberg  P.  &  P.  Co.,  141  Mo.  376, 
walk.    State  v.  Htggs,  126  N.  C.  1014,  86  42  8.  W.  064,  80  L.  R.  A.  661,  64  Am. 

19 
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must  be  examine  J  at  the  time,  and  mistakes  corrected  before  the 

dealer  leaves,  was  unreasonable  and  invalid,  and  that  a  recovery 

St   616;    upon    municipal  control  oyer  hei(7ht  of  board.     Crawford  v.  Topeka, 

smoke  as  nuisance,  see  note  to  this  case  51  Kan.  766,  38  Pac.  476,  20  L.  R.  A.  692, 

in  L.  K.  A.      KequiriDg  street  contrac-  87  Am.  St.  823.     Requiring  permission 

tors  to  use  asphalt um  controlled  by  a  from  a  citj  officer  for  street  parades,  but 

monoply.    Fishburn  v.  Chicago,  171  111.  exempting    from    such    requirement   fu- 

3:^8,  49  N.  E.  632,  39  L.  R.  A.  482,  63  Am.  nerals,  fire  companies,  State  militia,  and 

St.  2.36.    Placing  harassing  and  arbitrary  political  parties  having  a  State  organi- 

restrictions  on    dealers    in    second-hand  zation.    Re  Garrabad,  84  Wis.  685,  64 

goods.    State  v,  Itzcovitch,  49  La.  Ann.  N.  W.  1104, 19  L.  R.  A.  868,  and  note  on 

366,  21  So.  544,  37  L.  R.  A.  673,  62  Am.  ordinances  relating  to  street  parades.   See 

St.  64&     See  also  Morton  v.  Macon,  111  also    that  ordinances   vesting    arbitrary 

Ga.  162, 86  S.  E.  627.   Prohibiting  traffic  in  powers  are  void.     Richmond  i*.  Dudley, 

second-hand  clothing,  &c.     State  v.  Taft,  12»  Ind.  112,  28  N.  E.  312,  13  L.  R.  A. 

118  N.  C.  1190,  23  S.  E.  970,  82  L.  R.  A.  687,  28  Am.  St.  180  ;  but  see  Olympia  r. 

122.  64  Am.  St  768.    Prohibiting  a  rail-  Mann,  1  Wash.  389,  26  Pac.  330,  337,  12 

road  company  from  fencing  its  grounds  L.  R.  zV.  160,  and  note;  Cliild  v.  Bemus, 

inside  the  city  limits.     GroHsman  r.  Oak-  71  R.  I.  230,  21  Atl.  639,  12  L.  R.  A.  67. 

land,  30  Oreg.  478,  41  Pac  5,  36  L.  R.  A.  Requiring  license  fee  of  926  per  day  from 

693,  60  Am.  St.  8.^2.     Prohibiting  driving  auctioneers  of  imported  goods.     Re  Sipe, 

faster  than  six  miles  per  hour  when  ap-  49  Ohio  St.  636.  31  N.  E.  884,  17  L.  R.  A. 

plied  to  fire  engine.     State  v.  Sheppard,  184.     Requiring  license  fee  of  non-resi- 

64  Minn.  287,  67  N.  W.  62,  86  L.  R.  A.  dent  peddlers.    Sayre  t7.  Phillips,  148  Pa. 

306.   Ordinance  is  not  unreasonable  when  482,  24  Atl.  76,  16  L.  R.  A.  49,  and  note, 

expressly     authorized     by     legislature.  33  Am.  St.  842.    Prohibiting  absolutely 

Ueiling  i>.  Evansville,   144   Ind.  644,  42  the  making  repairs  to  the  amount  of  $300 

N.  E.  621, 86  L.  R.  A.  272.    Unreasonable  or  more  upon  any  wooden  building  within 

to  restrict  owner  of  dead  animal  to  a  pur-  specified  limits.    Mt.  Vernon  F.  Nat.  Bank 

ticular  spot  outside  of  city  in  which  tode-  v.  Sarlls,  129  Ind.  201.  28  N.  E.  4:^4,  13 

posit  same.    Schoen  Brothers  v.  Atlanta,  L.  R.  A.  481,  and  note.    On  fire  limits, 

97  Ga.  697.  25  S.  E.  380,  33  L.  R.  A.  804.  see  Olympia  r.  Mann,  1  Wash.  389,  26 

Levying  license  fee  of  $10  per  day  on  Pac.  830,  337,  12  L.  R.  A.  150,  and  note, 

itinerant  merchants.     Carrollton  v.  Baz-  Prohibiting  importation  or  sale  of  second- 

zette,  159  III.  284,  42  N  E.  887,  31  L.  R.  A.  hand  clothing  unless  owner  first  proves 

522.    Requiring  the  laying  of  a  cement  that  it  did  not  come  from  an  infected 

sidewalk  where,  less  than  six  months  be-  region.    Kosciusko  v.  Sloinberg,  68  Miss, 

fore,  a  duly  authorized  sidewalk  of  plank  469,  9  So.  297,  12  L.  R.  A.  628,  24  Am. 

had  been  constructed  and  was  yet  sound  St.  281.    Permitting  fine  of  $1,000  for 

and  in  good  condition.    Hawes  v.  Chicago,  visiting  a  disorderly  house.    Re  Ah  You, 

168  III.  663, 42  N.  E.  373,  30  L.  R.  A.  226.  88  Cal.  99,  25  Pac.  974,  11  L.  R.  A.  408, 

Prohibiting  erection   of  any  building  or  22  Am.  St  280.     Penalizing  a  mere  pri- 

addition  to  building  within  city  limits,  ex-  vate  trespass.     Bregguglia  v.  Lord,  63 

cept  by  permission  of  building  inspector.  N.  J.  L.  168,  20  Atl.  1082,  11  L.  R.  A. 

Sioux  Falls  v.  Kirby,  6  S  1).  62,  60  N.  W.  407.    Levying  license  tax  upon  agents  of 

156,  26  L.  R.  A.  621.    Prohibiting  use  of  non-resident  insurance  companies,  but  not 

screens,  blinds,  &c.,  to  obstruct  view  from  upon  those  of  local  companies.    Simrall 

street  into  sahMins.     Champer  v.  Green-  v,  Covington,  90  Ky.  444,  14  S.  W.  869,  9 

castle,  188  Ind.  339, 35  N.  E.  14. 24  L.  R.  A.  L.  R.  A.  656,  29  Am.  St.  898.    Penalizing 

768,  and  note,  46  Am.  St.  890.    General  breach  of  contract  with  city.     Newport 

welfare  clause  does  not  warrant  an  ordin-  r.  Newport  &  C.  Bridge  Co.,  90  Ky.  198, 

ance  requiring  inspection  of  steam  boilers,  13  S.  W.  720,  8  L.  R.  A.  484.    Malting 

&c.    State  V.  Robertson,  45  I^.  Ann.  954,  arbitrary    distinctions.      Lake    View    v, 

13  So.  164.  20  L.  R.  A.  691,  40  Am.  St.  Tate,  130  III.  247.  22  N.  E.  791, 6  L.  R,  A. 

272.    Requiring  distance  of  billboard  from  268.    Requiring  letting  of  public  printing 

street  line  to  be  five  feet  greater  than  only  to  members  of  Allied  Printing  Trades 
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might  be  had  against  the  bank  for  an  over-payment  discovered 
afterwards,  notwithstanding  the  by-law.^  So  a  by-law  of  a  town, 
which,  under  pretence  of  regulating  the  iGishery  of  clams  and 
oysters  within  its  limits,  prohibits  all  persons  except  the  inhabi- 
tants of  the  town  from  taking  shell-fish  in  a  navigable  river,  is 
void  as  in  contraventioli  of  common  right.^  And  for  like  rea- 
sons a  by-law  is  void  which  abridges  the  rights  and  privileges 
conferred  by  the  general  laws  of  the  State,  unless  express  author- 
ity therefor  can  be  pointed  out  in  the  corporate  charter.^    And 

Council.  Atlanta  v.  Stein,  111  6a.  789, 86  ford,  1  Bibb,  209.  Although  these  are 
S.  K.  93'2,  61  L.  R.  A.  835.  Fixing  liquor  caseB  of  private  corporations,  they  are 
license  fee  $800  higher  for  any  place  on  cited  here  because  the  rules  governing 
mHin  street  than  for  any  other  place  in  the  authority  to  make  by-laws  are  the 
town.  Harrodsburg  v,  Renfro,  22  Ey.  same  with  both  classes  of  corporHtions. 
L.  R.  806,  68  S.  W.  796,  61  L.  R.  A.  897.  *  Hayden  v.  Noyes,  6  Conn.  391.  As 
Requiring  six  inch  tires  for  loaded  wagons  it  had  been  previously  held  that  every 
weighing  more  than  a  ton  and  driven  upon  person  has  a  common-law  right  to  fish  in 
parkways.  State  v.  Rohart,  88  Minn.  257,  a  navigable  river  or  arm  of  the  sea,  until 
86  N.  W.  93,  333,  64  L.  R.  A.  947.  Fro-  by  some  legal  mode  of  appropriation  this 
hibiting  getting  off  trains  or  boats  at  common  right  was  extinguished  (Peck 
any  point  within  the  State  at  time  of  v,  Lockwood,  6  Day,  22),  the  by-law  in 
yellow  fever  outbreak,  as  applied  to  pas-  effect  deprived  every  citizen,  except  resi- 
sengers  from  a  non-infected  district,  dents  of  the  township,  of  rights  which 
(board  of  health  rule).  Wilson  r.  Ala-  were  vested,  so  far  as  from  the  nature  of 
bama  G.  S.  Ry.  Co.,  77  Miss.  714,*  28  the  case  a  right  could  be  vested.  See 
So.  667,  78  Am.  St.  643.  Prohibiting  also  Marietta  v.  Fearing,  4  Ohio,  427. 
interment  of  dead  bodies  within  city  That  a  right  to  re^u/a/e  does  not  include  a 
limits  without  regard  to  sparseness  of  right  to  prohibit,  see  also  Ex  parte  Bur- 
population.  Wygant  v.  McLauchlan,  39  nett,  80  Ala.  461 ;  Austin  i^.  Murray,  16 
Oreg.  429, 64  Pac.  867, 64  L.  R.  A.  636,  87  Pick.  121 ;  Portland  u.  Schmidt,  13  Oreg. 
Am^  St.  678.  Restricting  employment  17 ;  Bronson  r.  Oberljn,  41  Ohio  St.  476. 
upon  public  works  to  members  of  labor  And  see  Milhau  v.  Sharp,  17  Barb.  486, 
unions.  Fiske  v.  People,  188  111.  206,  68  28  Barb.  228,  and  27  N.  T.  611,  and  cases 
N.  E.  986.  For  other  ordinances  held  supra,  p.  218.  [The  State's  power  to 
void  for  unreasonableness,  see  Grand  regulate  the  taking  of  game  extends  to 
Rapids  IT.  Newton,  111  Mich.  48,  69  N.W.  the  public  lands  of  the  United  States 
84,  66  Am.  St.  887,  85  L.  R.  A.  226;  within  the  Stete's  borders,  such  lands  not 
Ottumwa  V.  Zekind,  96  Iowa,  622, 64  N.  W.  being  included  in  an  Indian  reservation. 
646,  68  Am.  St.  447, 29  L.  R.  A.  734 ;  Des  Ward  u.  Race  Horse,  168  U.  S.  604, 16 
Moines  C.  Ry.  Co.  v.  Des  Moines,  90  Iowa,  Sup.  Ct  Rep.  1076.^ 
770,  68  N.  W.  906,  26  L.  R.  A.  767 ;  Ex  *  Dunham  v.  Trustees  of  Rochester,  6 
parte  Sing  Lee,  96  Cal.  854,  81  Pac.  246,  Cow.  462 ;  Mayor,  &c.  of  New  York  v. 
31  Am.  St  218,  24  L.  R.  A.  196;  Avis  v.  Nichols,  4  Hill,  209;  St.  Paul  v.  Traeger, 
Vincland.  66  N.  J.  L.  286,  26  Atl.  149,  23  26  Minn.  248,  33  Am.  Rep.  462.  See 
L.  R.  A.  686;  State  v.  Tenant,  110  N.  C.  Strauss  v.  Pontiac,  40  111.  301;  Mayor 
609,  14  S.  E.  387,  28  Am.  St.  716,  15  of  Athens  v,  Georgia  R.  R.  Co.,  72  Ga. 
li.  R.  A.  423 ;  i?x  parfe  Vance,  —  Tex.  Cr.  800.  An  ordinance  granting  the  excln- 
App.  — ,  62  S.  W.  668  (April  17,  1901) ;  sive  privilege  to  take  every  animal  which 
Mills  V.  Missouri  K.  T.  R.  Co.,  94  Tex.  dies  in  a  city  without  regard  to  its  being 
242, 69  S.  W.  874 ;  Ex  parte  Patterson,  —  a  nuisance  is  void.  River  Rendering  Co. 
Tex.  Cr.  App.  — ,  68  S.  W.  1011  (Oct  24,  v.  Behr,  77  Mo.  91.  Hacks  cannot  be  per- 
1900).^  mitted  to  stand  permanently  in  a  street 
^  Mechanics'  and  Farmers'  Bank  v,  so  as  to  cut  off  access  to  adjoining  prem- 
Smitfa,  19  Johns.  116;  Gallatin  v.  Brad-  ises.    Branaban  v.  Hotel  Ca,39  Ohio  St 
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a  bj-law  which  assumes  to  be  a  police  regulation,  but  deprives 
a  party  of  the  use  of  his  property  without  regard  to  the  public 
good,  under  the  pretence  of  the  preservation  of  health,  when  it  is 
manifest  that  such  is  not  the  object  and  purpose  of  the  regulation, 
will  be  set  avside  as  a  clear  and  direct  infringement  of  the  right  of 
property  without  any  compensating  advantages.^ 

883.  Unless  by  express  authority,  a  strain t  upon  many  of  the  citizens  of  Bos- 
wooden  building  put  up  contrary  to  an  ton,  who  are  desirous  of  burying  their 
ordinance  cannot  be  forfeited.  Kneedler  dead  without  the  city,  and  for  that  reason 
V.  Norriiitown,  100  Pa.  St.  368.  QOrdi-  is  void."  Austin  v.  Murray,  16  Pick.  121, 
nance  prohibiting  barbers  from  working  125.  So  in  Wreford  v.  People,  14  Mich, 
on  Sunday,  but  not  other  shopkeepers,  is  41,  the  common  council  of  Detroit,  under 
void.  Tacoma  u.  Krech,  16  Wash.  206,  a  power  granted  by  statute  to  compel 
46  Pac.  255,  34  L.  R.  A.  68.^  the  owners  and  occupants  of  slaughter- 
i  By  a  by-law  of  the  town  of  Charles-  houses  to  cleanse  and  abate  them  when- 
town,  all  persons  were  prohibited,  without  ever  necessary  for  the  health  of  the 
license  from  the  selectmen,  from  burying  inhabitants,  assumed  to  pass  an  ordinance 
any  dead  body  brought  into  town  on  any  altogetlier  prohibiting  the  slaugliterini; 
part  of  their  own  premises  or  elsewhere  of  animals  within  certain  limits  in  the 
within  the  town.  By  the  court,  Wilde,  J. ;  city  ;  and  it  was  held  void.  See  further, 
**  A  by-law,  to  be  valid,  must  be  reason-  State  v.  Jersey  City,  29  N.J.  170.  [And 
able ;  it  must  be  legi  fidei  rationi  consona.  upon  power  of  municipal  corporations  to 
Now  if  this  regulation  or  prohibition  had  define,  prevent,  and  abate  nuisances,  see 
been  limited  to  the  populous  part  of  the  note  86  L.  R.  A.  693.  See  also  Orlando 
town,  and  were  made  in  good  faith  for  v.  Pragg,  81  Fla.  Ill,  12  So.  868, 19  L.  U. 
the  purpose  of  preserving  the  health  of  A.  196,  and  note,  34  Am.  St.  17.^  Power 
the  inhabitants,  which  may  be  in  some  to  control  the  erection  of  dwellings  with 
degr^  exposed  to  danger  by  the  allow-  reference  to  health  does  not  allow  regu- 
ance  of  interments  in  the  midst  of  a  dense  lation  of  the  thickness  of  outer  walls, 
population,  it  would  liave  been  a  very  Hubbard  v.  Paterson,  45  N.  J.  L.  310. 
reasonable  regulation.  But  it  cannot  be  Upon  the  whole  subject  of  municipal  hy- 
pretendcd  that  this  by-law  was  made  for  laws,  see  Angell  &  Ames  on  Corp.  c.  10; 
the  preservation  of  the  health  of  the  in-  Grant  on  Corp.  76  et  seq.  See  also  Red- 
habitants.  Its  restraints  extend  many  field  on  liailways  (8d  ed.).  Vol.  L  p.  88; 
miles  into  the  country,  to  the  utmost  lim-  DiUon,  Mun.  Corp.  c.  12.  The  subject 
its  of  the  town.  Now  such  an  unneces-  of  the  reasonableness  of  by-laws  was 
sary  restraint  upon  the  right  of  interring  considered  at  some  length  in  People  v. 
the  dead  we  think  essentially  unreason-  Medical  Society  of  Erie,  24  Barb.  670, 
able.  If  Cliarlestown  may  lawfully  make  and  Same  v.  Same,  32  N.  Y.  187.  See 
such  a  by-law  as  this,  all  the  towns  ad-  note  to  Ward  v.  Greencastle,  36  Am.  Rep. 
joining  Boston  may  impose  similar  re-  702.  Municipal  by-laws  may  impose  pen- 
straints,  and  consequently  all  those  who  alties  on  parties  guilty  of  a  violation 
die  in  Boston  must  of  necessity  be  in-  thereof,  but  they  cannot  impose  forfeiture 
terred  within  the  precincts  of  the  city,  of  property  or  rights,  without  express 
That  this  would  be  prejudicial  to  the  legislative  authority.  State  r.  Ferguson, 
health  of  the  inhabitanto,  especially  in  88  N.  H.  424;  Phillips  r.  Allen,  41  Pa. 
the  hot  season  of  the  year,  and  when  St.  481.  Nor  can  municipal  corporations, 
epidemic  diseases  prevail,  seems  to  be  by  their  by-laws,  take  into  their  own 
a  well-established  opinion.  Interments,  hands  the  punishment  of  offences  against 
therefore,  in  cities  and  large  populous  the  general  laws  of  the  State.  See  Chari- 
towns,  ought  to  be  discountenanced,  and  ton  v.  Barber,  64  Iowa,  860,  6  N.  W.  628, 
BO  obstacles  should  be  permitted  to  the  37  Am.  Rep.  209 ;  Kirk  v.  No  will,  1  T.  R. 
establishment  of  cemeteries  at  suitable  118;  White  0.  Tallman,  26  N.  J.  67 ;  Hart 
placea  in  the  ricinity.  The  by-law  in  t».  Albany,  9  Wend.  671 ;  Peoria  v.  Cal- 
qnestion  is  therefore  an  unreasonable  re-  houn,  29  111.  817;  St.  Paul  v.  Coulter,  12 
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Delegation  of  Municipal  Powers. 

Another  and  very  important  limitation  which  rests  upon  mu- 
nicipal powers  is  that  thej  shall  be  executed  by  the  municipality 
itself,  or  by  such  agencies  or  officers  as  the  statute  has  pointed 
out.  So  far  as  its  functions  are  legislative,  they  rest  in  the  dis- 
cretion and  judgment  of  the  municipal  body  intrusted  with  them, 
and  that  body  cannot  refer  the  exercise  of  the  power  to  the  dis- 
cretion and  judgment  of  its  subordinates  or  of  any  other  author- 
ity.^ So  strictly  is  this  rule  applied,  that  when  a  city  charter 
authorized  the  common  council  of  the  city  to  make  by-laws  and 
ordinances  ordering  and  directing  any  of  the  streets  to  be  pitched, 
levelled,  paved,  flagged,  &c.,  or  for  the  altering  or  repairing  the 
same,  '^  within  such  time  and  in  such  manner  as  they  may  pre- 
scribe under  the  superintendence  and  direction  of  the  city  superin- 
tendent," and  the  common  council  passed  an  ordinance  directing 
a  certain  street  to  be  pitched,  levelled,  and  flagged,  ^^  in  such 
manner  as  the  city  superintendent,  under  the  direction  of  the 
committee  on  roads  of  the  common  council,  shall  direct  and  re- 
quire," the  ordinance  was  held  void,  because  it  left  to  the  city 
superintendent  and  the  committee  of  the  common  council  the 
decision  which,  under  the  law,  must  be  made  by  the  council  itself. 
The  trust  was  an  important  and  delicate  one,  as  the  expenses  of 
the  improvement  were,  by  the  statute,  to  be  paid  by  the  owners 
of  the  property  in  front  of  which  it  was  made.  It  was  in  effect  a 
power  of  taxation ;   and  taxation  is  the  exercise  of  sovereign 

Minn.  41.  In  Chicago,  where  there  is  tive  function  upon  the  mayor.  Davis  v. 
both  a  city  and  a  town  organization,  it  Massachusetts,  167  U.  S.  48,  17  Sup.  Ct. 
has  been  held  competent  for  both  to  re-  Kep.  731,  aff.  162  Mass.  610,  d9  N.  E. 
quire  those  who  carry  on  a  noisome  trade  118,  26  L.  R.  A.  712,  44  Am.  St.  389. 
to  take  out  a  license.  Chicago  Packing,  Making  grant  of  privilege  depend  upon 
&c.  Co.  17.  Chicago,  88  lU.  221,  80  Am.  consent  of  majority  of  lot  owners  in  the 
Bep.  646.  block  in  which  the  privilege  is  to  be 
^  A  council  may  by  ordinance  adopt  a  exercised  is  not  a  delegation  of  power. 
code  compiled  by  a  city  attorney.  Gar-  Chicago  v.  Stratton,  162  III.  494,  44  N.  £. 
rett  v.  Janes,  66  Md.  260,  8  AtL  697 ;  863,  36  L.  R.  A.  84,  63  Am.  St  326  ; 
Western  &  A.  R.  R.  Co.  v.  Toung,  83  contra,  St  Louis  v.  Russell,  116  Mo.  248, 
Ga.  612,  10  S.  E.  197.  [Person  desiring  22  S.  W.  470,  20  L.  R.  A.  721,  and 
to  move  a  building  through  the  streets  note  on  delegation  of  municipal  power. 
may  be  required  to  obtain  permission  of  Power  to  prescribe  width  and  other  fea- 
mayor.  Wilson  v.  Eureka  City,  178  U.S.  tures  of  sidewalks  cannot  be  delegated. 
82, 10  Sup.  Ct.  Rep.  817,  aff.  16  Utah,  68,  McCrowell  v.  Bristol,  89  Va.  662,  Id 
48  Pac  41,  160,  62  Am.  St.  904.  And  it  S.  E.  867,  20  L.  R.  A.  663.  Nor  can  that 
is  not  a  delegation  of  legislative  power  to  fix  street-grade.  Zabel  v.  Louisville 
lo  require  that  '*no  person  shall,  in  or  B.  O.  Home,  92  Ky.  89,  17  S.  W.  212,  13 
upon  any  of  the  public  grounds,  make  L.  R.  A.  668.  Nor  that  to  regulate  liquor- 
any  public  address,  .  .  .  except  in  ac-  selling.  State  v,  Trenton,  61  N.  J.  L. 
oordanoe  with  a  permit  from  the  mayor,"  498,  18  AU.  116,  6  L.  R.  A.  362.J 
bat  merely  a  casting  of  an  administra- 
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authority;  and  nothing  short  of  the  most  positive  and  explicit 
language  could  justify  the  court  in  holding  that  the  legislature 
intended  to  confer  such  a  power,  or  permit  it  to  be  conferred,  on 
a  city  officer  or  committee.  The  statute  in  question  not  only  con- 
tained no  such  language,  but,  on  the  contrary,  clearly  expressed 
the  intention  of  confining  the  exercise  of  this  power  to  the  common 
council,  the  members  of  wliich  were  elected  by  and  responsible  to 
those  whose  property  they  were  thus  allowed  to  tax.^ 

This  restriction,  it  will  be  perceived,  is  the  same  which  rests 
upon  the  legislative  power  of  the  State,  and  it  springs  from  the 
same  reasons.  The  people  in  the  one  case  in  creating  the  legisla- 
tive department,  and  the  legislature  in  the  other  in  conferring  the 
corporate  powers,  have  selected  the  depositary  of  the  power  which 
they  have  designed  should  be  exercised,  and  in  confiding  it  to 
Bucli  depositary  have  impliedly  prohibited  its  being  exercised  by 
any  other  agency.  A  trust  created  for  any  public  purpose  cannot 
be  assignable  at  the  will  of  the  trustee.^ 

1  Thompson  o.  Scherinerhorn,  6  N.  Y.  is  a  trust,  and  an  important  trust,  con- 

92.    See  aUo  Smith  ».  Morse,  2  Cal.  624;  fided  to  the  corporation  itself,  for  the 

Oakland ').  Carpentier,  13  Cal.540;  Whyte  purpose  of  effecting  important  iroprove- 

v.  Nashville,  2  Swan,  364  ;  East  St.  Louis  ments  in  the  city,  and  ought,  therefore, 

r.  Wehrung,  50  111.  28;  Haggles  v.  Col-  to    be    executed   under    the    immediate 

lier,  43  Mo.  353 ;  State  v.  Jersey  City,  25  authority  and  inspection  of  the  corpora- 

N.  J.  309 ;  Hydes  v.  Joyes,  4  Bush,  464 ;  tion.    It  is  reasonable  to  suppose  that 

Lyon  v.  Jerome,  26  Wend.  485 ;  State  v.  Congress,    when    granting  a    power    to 

Paterson,  34  N.  J.  168  ;   State  v.  Fiske,  authorize  gaming,  would  feel  some  soliui- 

9  R.  I.  94 ;  Kinmundy  v.  Mahan,  72  111.  tude  respecting  the  fairness  with  which 

462 ;  Davis  v.  Reed,  65  N.  Y.  566 ;  Super-  the  power  should  be  used,  and  would  take 

visors  of  Jackson  v.  Brush,  77  111.  59;  as  many  precautions  against  its  abuse  as 

Thomson  v.  Boonevilie, 61  Mo.  282;  Inre  was  compatible  with  its  beneficial  exer- 

Quong  Woo,  13  Fed.  Rep.  229;  Cornell  cise.    Accordingly,  we  find  a  limitation 

V.  State,  6  Lea,  624 ;  Benjamin  v.  Web-  upon  the  amount  to  be  raised,  and  on  the 

ster,  100  Ind.  15;   Minneapolis  Gaslight  object  for  which  the  lottery  may  be  ao- 

Co.   V.  Minneapolis,    36    Minn.   159,    80  thorized.    It  is  to  be  for  any  important 

N.  W.  450 ;    Dillon,  Mun.   Corp.   §  60.  improvement  in  the  city,  which  the  ordi- 

Compare  In  re  Guerrero,  69  CaL  88,  10  nary  funds  or  revenue  thereof  will  not 

Pac.  261.  accomplish ;  and  is  subjected  to  the  judg- 

^  The  charter  of  Washington  gave  the  ment  of    tlie   President   of   the   United 

corporation  authority  ''  to  authorize  the  States.      The    power    thus    cautiously 

drawing  of  lotteries,  for  effecting  any  im-  granted  is  deposited  with   the  corpora- 

portant  improvement  in  the  city,  which  tion  itself,  without  an  indication  that  it 

the  ordinary   funds  or  revenue  thereof  is  assignable.    It  is  to  be  exercised,  like 

will  not  accomplish ;  provided  that  the  other  corporate  powers,  by  the  agents  of 

amount  raised  in  each  year  shall    not  the  corporation  under  its  control.    While 

exceed  ten  thousand  dollars.    And  pro-  it  remains  where  Congress  has  placed  it, 

vided    also  that  the  object    for   which  the  character  of  the  corporation  affords 

the    money    is    intended    to    be    raised  some  security  against  its  abuse, — some 

shall  be  first  submitted  to  the  President  security  that  no  other  mischief  will  result 

of  the  United  States,  and  shall  be  ap-  from  it  than  is  inseparable  from  the  thing 

proved  by  him.'*    3/arsAa//,  Ch.  J.,  speak-  itself.     But  if  the  management,  control, 

ing  of  this  authority,  says:   "There  is  and  responsibility  may  be  transferred  to 

great   weight  in  the  argument  that    it  any  adventurer  who  will  purchase,  all  the 
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Irrepealable  Legislation. 

Equally  incumbent  upon  the  State  legislature  and  these  munic- 
ipal bodies  is  the  restriction  that  they  shall  adopt  no  irrepealable 
legislation.  No  legislative  body  can  so  part  with  its  powers  by 
any  proceeding  as  not  to  be  able  to  continue  the  exercise  of  them. 
It  can  and  should  exercise  them  again  and  again,  as  often  as  the 
public  interests  require.^  Such  a  body  has  no  power,  even  by 
contract,  to  control  and  embarrass  its  legislative  powers  and 
duties.  On  this  ground  it  has  been  held,  that  a  grant  of  land 
by  a  municipal  corporation,  for  the  purposes  of  a  cemetery,  with 
a  covenant  for  quiet  enjoyment  by  the  grantee,  could  not  preclude 
tlie  corporation,  in  the  exercise  of  its  police  powers,  from  pro- 
hibiting any  further  use  of  the  land  for  cemetery  purposes,  when 
the  advance  of  population  threatened  to  make  such  use  a  public 
nuisance.^  So  when  ^^  a  lot  is  granted  as  a  place  of  deposit  for 
gunpowder,  or  other  purpose  innocent  in  itself  at  the  time ;  it 
is  devoted  to  that  purpose  till,  in  the  progress  of  population,  it 
becomes  dangerous  to  the  property,  the  safety,  or  the  lives  of  hun- 
dreds ;  it  cannot  be  that  tiie  mere  form  of  the  grant,  because  the 
parties  choose  to  make  it  particular  instead  of  general  and  abso- 
lute, should  prevent  the  use  to  which  it  is  limited  being  regarded 
and  treated  as  a  nuisance,  when  it  becomes  so  in  fact.  In  this 
way  the  legislative  powers  essential  to  the  comfort  and  preserva- 
tion of  populous  communities  might  be  frittered  away  into  perfect 
insignificance*  To  allow  rights  thus  to  be  parcelled  out  and 
secured  beyond  control  would  fix  a  principle  by  which  our  cities 
and  villages  might  be  broken  up.  Nuisances  might  and  undoubt- 
edly would  be  multiplied  to  an  intolerable  extent."  ' 

And  on  the  same  ground  it  is  held  that  a  municipal  corpora- 
tion, having  power  to  establish,  make,  grade,  and  improve  streets, 

■ecitritj  for  fairness  which  is  furnished  Bat   after   telephone   poles    hare   been 

by  character  and  responsibility  is  lost."  erected  by  a  company  in  certain  streets 

Clark  V.  Washington,  12  Wiieat.  40,  64.  designated  by  the  city,  it  cannot  revoke 

^  East  Hartford  v.  Hartford  Bridge  Co.,  the  designation  at  its  mere  will.    Hudson 

10  How.  511 ;  Dillon,  Mun.  Corp.  §  61.  Tel.  Co   v,  Jersey  City,  49  N.  J.  L.  303, 

*  Brick  Presbyterian  Church  u.  City  8  Atl.  123. 
of  New  York,  6  Cow.  638 ;  New  York  r.  ■  Coats  v.  Mayor,  &c.  of  New  York, 
Second  Avenue  R.  R.  Co.,  32  N.  Y.  261.  7  Cow.  686;  Davenport  v.  Richmond,  81 
Compare  Kincaid's  Appeal,  66  Pa.  St.  Va.  636.*  See  also  Davis  r.  Mayor,  &c. 
411,6Am.  Rep.  877.  Permission  to  build  of  New  York,  14  N.  Y.  606;  Attorney- 
out  over  and  under  a  sidewalk  is  a  mere  General  v.  Mayor,  &c.  of  New  York,  8 
revocable  license.  Winter  v.  City  Coun-  Duer,  119;  State  v.  Graves,  19  Md.  351; 
cii,  83  Ala.  680,  3  So.  235.  [So  with  Goszler  v.  Georgetown,  6  Wheat.  598; 
awnings.  Auirusta  v.  Burum,  98  Ga.  68,  Louisville  City  R.  R.  Co.  v.  Louisville, 
19  S.  £.  820, 26  L^  R.  A.  340,  and  note,  on  8  Bush,  415. 
right  to  maintain  awnings  in  streets.^ 
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does  not,  by  once  establishing  the  grade,  preclude  itself  from 
changing  it  as  the  public  needs  or  interest  maj  seem  to  require, 
notwithstanding  the  incidental  injury  which  must  result  to  those 
individuals  who  have  erected  buildings  with  reference  to  the  first 

grade.^  So  a  corporation  having  power  under  the  charter  to  estab- 
lish and  resulate  streets  cannot  under  this  authoritv,  without 

I  Callendar  v.  Marsli,  1  Pick.  417;  Cheever  v.  Shedd,  13  Blatch.  268.  The  law 
Griggs  V.  Foote,  4  Alien,  196;  Graves  v.  would  seem  to  be  otherwise  declared  in 
Otis,  2  Hill,  466;  Green  v.  Reading,  9  Ohio.  See  Rhodes  v.  Cincinnati,  10  Ohio, 
Watts,  882,  36  Am.  Dec.  127;  O'Connor  160;  McCombs  v.  Akron,  16  Ohio,  474; 
r.  Pittsburg,  18  Pa.  St.  187 ;  Reading  v,  8.  c.  18  Ohio,  229 ;  Crawford  v.  Delaware, 
Keppleman,  61  Pa.  St.  233;  Skinner  v.  7  Ohio  St.  459;  Akron  v.  Chamberlain 
Hartford  Bridge  Co.,  29  Conn.  623;  Fel-  Co.,  34  Ohio  St.  328;  32  Am.  Rep.  367; 
lows  V,  New  Haven.  44  Conn.  240,  26  Colien  v.  Cleveland,  43  Ohio  Sl  190. 
Am.  Rep.  447 ;  La  Fayette  v.  Bush,  19  See  also  Nashville  v.  Nichol,  69  Tenn. 
Ind.  326;  La  Fayette  v.  Fowler,  34  Ind.  838.  It  is  also  otherwise  in  Illinois 
140;  Creal  v.  Keokuk,  4  Greene  (Iowa),  under  its  present  Constitution.  Elgin  v. 
47;  Hendershott  v.  Ottumwa,  46  Iowa,  Eaton.  8^3  111.  636;  Rigney  o,  Chicago, 
668;  Murphy  v.  Chicago,  29  111.  279;  102  III.  64.  Under  like  constitutional 
Quincy  v.  Jones,  76  111.  231 ;  Rounds  v.  provisions  a  like  rule  has  been  laid  down. 
Mumford,  2  li.  L  154;  Rome  r.  Oiuberg,  Reardon  v.  San  Francisco,  66  Cal.  492, 
28  Ga.  46 ;  Roll  v.  Augusta,  34  Ga.  326 ;  6  Pac.  317 ;  Moore  v.  Atlanta,  70  Ga.  611 ; 
Macon  v.  Hill,  68  Ga.  505;  Reynolds  v.  Harmon  v.  Omaha,  17  Neb.  518,  23  N.  W. 
Shreveport.  13  La.  Ann.  426;  White  603;  Werth  v.  Springfield,  78  Mo.  107. 
V.  Yazoo  City,  27  Miss.  867;  Humes  v.  But  in  Alabama  not  every  change  in 
Mayor,  &c.,  1  Humph.  403 ;  St.  Louis  v.  grade  gives  ground  for  recovery.  Mont- 
Gurno,  12  Mo.  414;  Taylor  v.  St.  Louis,  gomery  v.  Townsend,  80  Ala.  489.  By 
14  Mo.  20;  Schattner  v.  Kansas  City,  36  statute  in  Indiana  a  change  of  gprade 
Mo.  162;  Keasy  v.  Louisville,  4  Dana,  causing  special  injury  and  damage  war- 
164,  29  Am.  Dec.  396;  Blount  v.  Janes-  rants  a  recovery.  Lafayette  v.  Nagle, 
ville,  31  Wis.  648;  Nevins  i;.  Peoria,  41  113  Lid.  425,  16  N.  E.  1.  The  Iowa 
III.  502;  Shawneetown  r.  Mason,  82  111.  statute  is  similnr.  Phillips  r.  Council 
337;  Weymann  v.  Jefiferson,  61  Mo.  66.  Blufifs,  63  Iowa,  676,  19  N.  W.  672.  [Mil- 
Compare  Louisville  v.  Rolling  Mill  Co.,  lard  v,  Webster  City,  113  Iowa,  220,  84 
8  Bush,  416;  Denver  v.  Vernia,  8  Col.  N.  W.  1044  ;  Richardson  ».  Webster  City, 
399,  8  Pac.  656.  No  legal  damage  is  111  Iowa.  427,  82  N.  W.  920.;]  Compare 
done  by  establishing  a  grade  where  none  Alexander  v,  Milwaukee,  16  Wis.  247. 
liad  existed.  Gardiner  v,  Johnston,  16  C^ity  liable  in  Kansas.  Leavenworth  v. 
R.  I.  94,  12  Atl.  888.  A  city  having  Duffy,  63  Kan.  884, 62  Pac.  43:1]  Courts 
power  to  grade  and  level  streets  is  not  will  not  undertake  to  control  municipal 
liable  for  consequent  damages  to  persons  discretion  in  the  matter  of  improving 
whose  lands  are  not  taken.  Radcliffe's  streets.  Dunham  i;.  Hyde  Park,  76  l!l. 
Ex'rs  V.  Brooklyn,  4  N.  Y.  196;  Smith  v.  371 ;  Brush  v.  Carbondale,  78  111.  74.  The 
Washington,  20  How.  185;  Snyder  v.  owner  of  a  lot  on  a  city  street  acquires  no 
Rockport,  6  Ind.  *2^i7 ;  Pontiac  v.  Carter,  prescriptive  right  to  collateral  support  for 
82  Mich.  164;  Cole  v.  Muscatine,  14  his  buildings  which  can  render  the  city 
Iowa,  296;  Russell  v.  Burlington,  30  liable  for  injuries  caused  by  gradins;  the 
Iowa,  262 ;  Burlington  r.  Gilbert,  31  Iowa,  street.  Mitchell  v.  Rome,  49  Ga.  19,  16 
366;  Roberts  v.  Chicago,  26  111.  249;  Am.  Rep.  669;  Quincy  r.  Jones,  76  111. 
Delphi  V.  Evans,  36  Ind.  90;  Simmons  231,  20  Am.  Rep.  243.  Contra,  Nichols 
V.  Camden,  26  Ark.  276 ;  7  Am.  Rep.  r.  Duluth,  40  Minn.  889,  42  N.  W.  84. 
620;  Dorman  v.  Jacksonville,  18  Fla.  But  the  failure  to  use  due  care  and  pr u- 
638, 7  Am.  Rep.  263 ;  Dore  r.  Milwaukee,  denee  in  grading  may  render  the  city 
42  Wis.  108;  Lee  V.  Minneapolis,  22  Minn,  liable.  Bloomington  v.Brokaw,  77  UL 
18;  Lynch  v.  New  York,  76  N.  Y.  60;  194. 
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explicit  legislative  consent,  permit  individuals  to  lay  down  a  rail- 
way in  one  of  its  streets,  and  confer  privileges  exclusive  in  their 
character  and  designed  to  be  perpetual  in  duration,  (a)     In  a  case 

(a)  QNor  can  it  contract  away  the  power  of  the  State  to  oust  the  corporation 
grantee  from  its  privileges.  State  v.  East  Fifth  St.  Rj.  Co.,  140  Mo.  53'J,  41  S.  W. 
955,  38  L.  R.  A.  218,  62  Am.  St  742.  Ordinance  giving  right  to  lay  double  tracks 
may  be  repealed.  Lake  Roland  El.  R.  Co.  v,  Baltimore,  77  Md.  852,  26  Atl.  610,  20 
L.  R.  A.  126.  For  other  cases  denying  power  to  make  exclusive  grants,  see  Detroit 
Citizens'  S.  R.  Co.  v,  Detroit,  110  Mich.  384,  68  N.  W.  304,  36  L.  R.  A.  869,  64  Am. 
St.  850;  Vincennes  ».  Citizens*  Gas  L.  &  C.  Co.,  132  Ind.  114,  31  N.  E.  573, 16  L.  R. 
A.  485;  Altgelt  v.  San  Antonio,  81  Tex.  486,  17  S.  W.  75,  13  L.  R.  A.  888,  and  note; 
Syracuse  W.  Co.  v.  Syracuse,  116  N.  Y.  167,  22  N.  E.  881,  6  L.  R.  A.  546.  Even 
where  a  company  has  a  right,  under  a  contract,  to  place  electric  wires  beneath  the 
surface  of  the  streets,  the  right  is  subject  to  such  reasonable  regidations  as  the  city 
deems  l)est  to  make  for  the  public  safety  and  convenience.  Missouri  v.  Murphy, 
170  U.  S.  78,  18  Sup.  Ct.  Rep.  605,  afE.  130. Mo.  10,  31  S.  W.  594,  31  L.  R.  A.  798. 
Upon  power  of  city  to  allow  subway  under  street  for  wires.  State  v.  Murphy,  184 
Mo.  548,  85  S.  W.  1132,  56  Am.  St.  516,  34  L.  R.  A.  369,  and  note;  also  note  to 
Sute  V.  Murphy,  31  L.  R.  A.  798.  Duty  to  keep  streets  safe :  West  U.  Tel.  Co.  v. 
Stare,  82  Md.  293,  38  Atl.  763,  51  Am.  St.  464,  31  L.  R.  A.  572,  and  note.  An  ordi- 
nance  authorizing  a  railroad  company  to  build  bridges  of  a  certain  pattern  over  its 
roadway,  and  providing  that  tiie  beginning  to  erect  such  bridges  should  be  deemed 
an  acceptance  of  the  terms  of  the  ordinance,  and  a  supersession  of  all  contracts  exist- 
ing prior  thereto,  did  not  give  rise  to  a  contract,  but  was  a  mere  license,  revocable 
at  any  time.  Wabash  R.  Co.  v.  Defiance,  167  U.  S.  88,  17  Sup.  Ct.  Rep.  748,  afT. 
52  Ohio  St.  262,  40  N.  E.  89.  Upon  liability  for  cost  of  changing  grade  at  railroad 
crosshig,  see  Kelly  0.  Minneapolis,  67  Minn.  294,  59  N.  W.  804,  26  L.  R.  A.  92,  and 
note,  47  Am.  St.  605.  Upon  right  to  regulate  the  placing  and  use  of  telegraph,  tele- 
phone, and  other  electric  wires  in  and  above  streets,  see  St.  Louis  v.  Western  U. 
tel.  Co.,  148  U.  S.  92,  13  Sup.  Ct.  Rep.  485.  City  cannot  authorize  the  erection  in 
its  streets  of  what  amounts  to  a  private  nuisance.  Chicago  G.  W.  R.  Co.  v.  First 
M.  £.  Church,  42  C.  C.  A.  178, 102  Fed.  Rep.  85,  50  L.  R.  A.  488;  Baltimore  &  P.  R. 
Co.  V,  Fifth  Bapt.  Church,  108  U.  S.  817,  2  Sup.  Ct.  Rep.  719.  City  cannot  levy  a 
wheel  tax  upon  all  vehicles  used  on  streets,  where  the  property  has  already  been 
assessed  for  taxation  under  the  general  property  tax.  Chicago  v.  Collins,  176  III. 
445,  51  N.  E.  907,  49  L.  R.  A.  408,  67  Am.  St.  224.  See  also  Davis  v.  Petrinovich, 
112  Ala.  654.  21  So.  344,  36  L.  R.  A.  615.  Where  a  city  is  bound  to  maintain  side- 
walks upon  its  streets  in  a  safe  condition,  the  obligation  extends  to  boulevards  also, 
even  tliough  they  are  primarily  under  the  control  of  park  and  boulevard  commis- 
sioners. Burridge  v.  Detroit,  117  Mich.  567,  76  N.  W.  84,  42  L.  R.  A.  684,  72  Am. 
St.  582.  A  street  may  be  set  apart  for  use  exclusively  as  a  pleasure  driveway,  and 
heavily  loaded  vehicles  excluded  from  it.  Cicero  Lumber  Co.  v.  Cicero,  176  III.  9, 
51  N.  E.  758,  42  L.  R.  A.  696,  68  Am.  St  155.  Upon  municipal  power  over  nui- 
sances affecting  highways  and  waters,  see  Hagerstown  v.  Witmer,  86  Md.  293,  87 
Atl.  965, 39  L.  H.  A.  649,  and  note ;  over  nuisances  in  highways  caused  by  street  rail- 
roads and  other  electrical  companies,  note  to  39  L.  R.  A.  609.  City  cannot  arbi- 
trarily tear  up  and  remove  a  track  which  has  been  laid  under  permission  granted 
by  valid  ordinance.  Some  notice  and  opportunity  to  be  heard  must  first  be  given. 
Cape  May  p.  Cape  M.,  Del.  Bay  &  S.  P.  R.  Co.,  60  N.  J.  L.  224,  87  Atl.  892,  89 
L.  R.  A.  609.  Upon  regulation  of  speed  of  vehicles  in  streets,  see  note  36  L.  R.  A. 
305.  Reasonable  license  fees  may  be  exacted  for  use  of  streets  by  vehicles,  and  fact 
that  vehicles  are  owned  outside  city  and  only  occasionally  used  within  it  is  immate- 
rial. Tomiinson  v.  Indianapolis,  144  Ind.  142,  43  N.  E.  9,  36  L.  R.  A.  413,  and  note ; 
Mason  v.  Cumberland,  92  Md.  451,  48  Atl.  136.  Fenders  may  be  required  on  street 
cars.  State  V.  Cape  May,  59  N.,  J.  L.  396,  36  Atl.  Q'^,  36  L.  R.  A.  653.  And  speed 
of  street  cars  may  be  regulated.    Ibid,,  59  N.  J.  L.  393,  36  Atl.  679,  36  L.  R.  A.  656. 
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where  this  was  attempted,  it  has  been  said  by  the  court :  '^  The 
corporation  has  the  exclusive  right  to  control  and  regulate  the 
use  of  the  streets  of  the  city.  In  this  respect  it  is  endowed  with 
legislative  sovereignty.  The  exercise  of  that  sovereignty  has  no 
limit,  so  long  as  it  is  within  the  objects  and  trusts  for  which  the 
power  is  conferred.  An  ordinance  regulating  a  street  is  a  legis- 
lative act,  entirely  beyond  the  control  of  the  judicial  power  of 
the  State.  But  the  resolution  in  question  is  not  such  an  act. 
Though  it  relates  to  a  street,  and  very  materially  affects  the 
mode  in  which  that  street  is  to  be  used,  yet  in  its  essential  fea- 
tures it  is  a  contract.  Privileges  exclusive  in  their  nature  and 
designed  to  be  perpetual  in  their  duration  are  conferred.  Instead 
of  regulating  the  use  of  the  street,  the  use  itself  to  the  extent 
specified  in  the  resolution  is  granted  to  the  associates.  For  what 
has  been  deemed  an  adequate  consideration,  the  corporation  has 
assumed  to  surrender  a  portion  of  their  municipal  authority,  and 
has  in  legal  effect  agreed  with  the  defendants  that,  so  far  as  they 

Cars  may  be  reqaired  to  stop  before  crossing  streets.  Ibid.,  69  N.  J.  L.  404,  36  Atl. 
678,  80  L.  R.  A.  657.  RaUroad  cannot  under  general  power  to  regulate  streets  be 
compelled  to  erect  gates  and  keep  watchman  at  crossing.  Pittsburgh,  C.  C.  &  St. 
L.  K.  Co.  V.  Crown  Point,  146  Ind.  421,  45  N.  E.  587,  35  L.  R.  A.  684.  City  cannot 
divest  itself  of  power  to  regulate  use  of  streets.  State  v.  Murphy,  134  Mo.  548,  35 
S.  W.  1142,  34  L.  R.  A.  369,  56  Am.  St.  515;  and  that  the  municipality  holds  streets, 
paries,  and  the  like  in  trust  for  the  public,  see  St.  Paul  t;.  Chicago,  M.  &  St.  P.  R. 
Co.,  68  Minn.  aSO,  63  N.  W.  267,  65  N.  W.  649,  68  N.  W.  458,  84  L.  R.  A.  184.  See 
also  Columbus  Gas  Light  and  Coke  Co.  v,  Columbus,  50  Ohio,  65,  33  N.  K.  292,  40 
Am.  St.  648,  19  L.  R.  A.  510.  On  power  to  regulate  use  of  streets  by  electric  com- 
panies, see  State  o.  Murphy,  180  Mo.  10,  81  S.  W.  594,  31  L.  R.  A.  798,  and  note  in 
L.  R.  A.  Rights  of  owners  of  abutting  property  to  access  and  to  light  and  air  cannot 
be  materially  impeded.  Block  v.  Salt  Lake  R.  T.  Co.,  9  Utah,  31,  33  Pac.  229,  24 
L.  R.  A.  610;  Lockwood  v.  Wabash  R.  Co.,  122  Mo.  86,  26  S.  W.  698,  24  L.  R.  A. 
516,  48  Am.  St.  547 ;  Schopp  v.  St  Louis,  117  Mo.  131, 22  S.  W.  898,  20  L.  R.  A.  783; 
Moose  V.  Carson.  104  N.  C.  481,  10  S.  E.  689,  7  L.  R.  A.  548,  and  note,  17  Am.  St. 
681 ;  Gargan  o.  Louisville,  N.  A.  &  C.  R.  Co.,  89  Ky.  212,  12  S.  W.  259.  6  L.  R.  A. 
840.  Residents  may  be  required  to  keep  the  sidewalks  in  ft'ont  of  their  premises 
free  from  snow  and  ice.  Carthage  v.  Frederick,  122  N.  Y.  268,  25  N.  E.  480,  10 
L.  R.  A.  178,  and  note,  19  Am.  St.  490.  Contractor  cannot  be  granted  right  to  place 
boxes  upon  streets  and  use  them  for  posting  bills,  even  though  they  are  made  and 
maintained  without  cost  to  city,  and  according  to  specifications  of  board  of  public 
improvements,  and  designed  specially  for  the  reception  of  litter  and  refuse  that 
would  otherwise  be  cast  into  the  streets.  State  v.  St.  Txiuis,  161  Mo.  871,  61  S.  W. 
658.  Fur  other  cases  upon  regulation  of  streets,  see  Argentine  v.  Atchison  T.  & 
S.  F.  Ry.  Co,  55  Kan.  730,  41  Pac.  946,  30  L.  R.  A.  255;  Mt.  Carmel  v.  Shaw,  155 
111.  37,  39  N.  E.  584.  27  L.  R.  A.  580;  Indianapolis  v.  Consumers'  Gas  Co.,  140  Ind. 
107,  89  N.  E.  433,  49  Am.  St.  183,  27  L.  R.  A.  514 ;  Tate  u.  Greensboro.  114  N.  C. 
892,  19  S.  E.  767,  24  L.  R.  A.  671 ;  Savage  i;.  Salem,  23  Oreg.  381,  31  Pac.  882.  87 
Am.  St.  688,  24  L.  R.  A.  787 ;  New  Haven  v.  New  Haven  &  D.  Ry.  Co.,  62  Conn  252. 
25  Atl.  816.  18  L.  R.  A.  256;  People  v.  Ft.  Wayne  &  E.  Ry.  Co.,  92  Mich.  522,  52 
N.  W.  1010,  16  L.  R.  A.  752;  Chase  v.  Oshkosh,  81  Wis.  313,  51  N.  W.  560.  29  Am. 
St.  898,  15  L.  R.  A.  558,  and  note  (shade  trees) ;  American  R.  Tel.  Co.  v.  Hess,  125 
N.  Y.  641,  26  N.  E.  919,  21  Am.  St.  764,  13  L.  R.  A.  41^ ;  State  v.  Trenton,  53  N.  J.  L. 
132,  20  Atl.  1076, 11  L.  R.  A.  410;  note  to  8  L.  R.  A.  828.^ 
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may  have  occasion  to  use  the  street  for  the  purpose  of  construct- 
ing and  operating  their  railroad,  the  right  to  regulate  and  control 
the  use  of  that  street  shall  not  be  exercised.  ...  It  cannot  be 
that  powers  vested  in  the  corporation  as  an  important  public 
trust  can  thus  be  frittered  away,  or  parcelled  out  to  individuals  or 
joint-stock  associations,  and  secured  to  them  beyond  control."  ^ 

So,  it  has  been  held  that  the  city  of  Philadelphia  exercised  a 
portion  of  the  public  right  of  eminent  domain  in  respect  to  the 
streets  within  its  limits,  subject  only  to  the  higher  control  of  the 
State  and  the  use  of  the  people ;  and  therefore  a  written  license 
granted  by  the  city,  though  upon  a  valuable  consideration,  author- 
izing the  holder  to  connect  his  property  with  the  city  railway  by 
a  turnout  and  track,  was  not  such  a  contract  as  would  prevent 
the  city  from  abandoning  or  removing  the  railway  whenever,  in 
the  opinion  of  the  city  authorities,  such  action  would  tend  to  the 
benefit  of  its  police  .^ 

^  Milhau  V.  Sharp,  17  Barb.  486;  8.  c.  censee  may  have  spent  a  large  sum  in 

2S   Barb.    228,  and  27  N.  Y.  611;  Bir-  the  erection  of  the  awning.    Hibbard.S., 

mingham,  &c.  St  Ry.  Co.  v.   Birming-  B.  &  Co.  v.  Chicago,  178  lU.  91,  M  N.  E. 

ham  St.  Ry.  Co.,  79  Ala.  465;  Nash  v,  266,  40  L.  R.  A.  621. j    Compare  Chicago, 

Lowry,  87  Minn.  261 ;  Jaclcson,  &c.  R.  Co.  &c.  R.  R.  Co.  v.  People,  78  111.  641.    Nor 

V.  Interstate,  &c.  Co.,  24  Fed.  Rep.  806.  can  an  exclusive  privilege  be  granted  to  a 

See  also  Davis  v.  Mayor,  &c.  of  New  York,  gas  company  to  use  the  streets.     Gas  Co. 

14  N.  Y.  606 ;  State  v.  Mayor,  &c.,  8  Duer,  v.  Parkersburg,  30  W.  Va.  435,  4  S.  £. 

119 ;  State  v.  Graves,  19  Md.  361 ;  QDe-  660;  Cincinnati  Gaslight  Co.  v,  Avondale, 

troit  Citizens'  Street  R.  Co    v.  Detroit  43  Ohio  St.  257,  1  N.  £.  627 ;   Citizens' 

Ry.,  171  U.  S.  48,  18  Sup.  Ct.  Rep.  732.  Gas,  &c.  Co.  v.  Elwood,  114  Ind.  832,  16 

Upon  municipal  power  to  impose  condi-  N.  E.  624.    [A  grant  of  an  ''exclusive 

tions  in  granting  right  to  street  railway  privilege  of  laying  pipes  for  carrying  gas 

to  cx:cupy  streets,  &g.,  see  Galveston  &  in  said  city,"  &c.,  does  not  prevent  a  city's 

W.  R.  Co.  V.  Galveston,  90  Tex.  898,  89  erecting  its  own  gasworks,  particularly 

S.  W.  96, 36  L.  R  A.  38,  and  note ;  rights  where  the  legislature  in   incorporating 

of  street  railways  to  use  streets.  People  v.  the  gas  company  reserved  the  power  to 

Newton,  112  N.  Y.  396,   19  N.   E.  831,  amend,  alter,  ^or  repeal  iU  charter,  and 

3  L.  R.  A.  174,  and  note ;  and  Adams  v.  later  authorized  the  city  to  construct  its 

Chicago,  B.  &  N.  R.  Co.,  39  Minn.  286,  own  gasworks.    Hamilton  Gaslight  &  C. 

39  N.  W.  629, 1  L,  R.  A.  498,  and  note,  Co.  v.  Hamilton,  146  U.  S.  268, 13  Sup.  Ct. 

12  Am.  St.  644 ;  upon  general  relations  Rep.  90.3    The  consent  of  the  legislature 

betwebn  street  railways  and  municipali-  in  any  such  case  would  relieve  it  of  all 

ties,  note  to  43  L.  ed.  U.  S.  67.     Right  to  difficulty,    except    so    far    as    questions 

lay  tracks  is  subject  to  regulation  by  might  arise  concerning  tlie  right  of  indi- 

subsequent  ordinance.    Baltimore  ».  Bal-  viduals  to  compensation,  as  to  which,  see 

timore  Tr.  &  G.  Co.,  166  U.  S.  673,   17  post,  ch.  16.    In  Milhau  v.  Sharp,  supra. 

Sup.  Ct.  Rep.  606.    See  also  Clarksburg  it  was  also  held  that  a  corporation,  with 

El.  L.  Co.  V.  Clarksburg,  47  W.  Va.  739,  authority  "  from  time  to  time  to  regulate 

85  S.  E.  994,  50  L.  R.  A.  142 ;  Cleveland  the  rates  of  fare  to  be  charged  for  the 

r.  AugusU,  102  Ga.  233,  29  8.  E.  684,  43  carriage  of  persons,"  could  not  by  reso- 

L.  R  A.  638.    City  cannot  authorize  the  lution  divest  itself  thereof  as  to  the  ciir- 

pemianent  occupation  of  a  portion  of  the  riages  employed  on  a  street  railway. 
street  for  a  private  purpose,  as  by  an         ^  Branson  v,  Philadelphia,  47  Pa.  Sl 

awning.    Resolution  authorizing  such  is  329.    Compare  Louisville  City  R.  R.  Co. 

revocable  at  any  time,  although  the  li-  v.  Louisville,  8  Bush,  416.    [^And  see 
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While  thus  held  within  the  limitations  which  govern  the  legis- 
lative authority  of  the  State,  these  corporations  are  also  entitled 
to  the  protections  and  immunities  which  attend  State  action,  and 
which  exempt  it  from  liability  to  those  who  may  incidentally  suflfer 
damage  in  consequence,  (a)  As  no  State  does  or  can  undertake 
to  protect  its  people  against  incidental  injuries  resulting  from  its 
adopting  or  failing  to  adopt  any  proposed  legislative  action,  so  no 
similar  injury  resulting  from  municipal  legislative  action  or  non- 
action can  be  made  the  basis  of  a  legal  claim  against  a  municipal 
^  corporation.  The  justice  or  propriety  of  its  opening  or  discon- 
tinuing a  street,  of  its  paving  or  refusing  to  pave  a  thoroughfare 
or  alley,  of  its  erecting  a  desired  public  building,  of  its  adopting  one 
plan  for  a  public  building  or  work  rather  than  another,  or  of  the 
exercise  of  any  other  discretionary  authority  committed  to  it  as  a 
part  of  the  governmental  machinery  of  the  State,  is  not  suffered 
to  be  brought  in  question  in  an  action  at  law,  and  submitted  to 
the  determination  of  court  and  jury.^     If,  therefore,  a  city  tem- 

Stevens  v.  Muskegon,  111  Jldich.  72,  69  of  every  failure  in  the  perfect  and  in- 
N.  W.  227,  86  L.  R.  A.  777 .^  fallible  execution  of  those  laws.  There 
^  In  Griffin  v.  New  York,  9  N.  Y.  456,  is  no  authority  for  such  a  doctrine,  and 
469,  in  which  it  was  held  that  an  action  we  are  satisfied  it  does  not  exist."  ^See 
would  not  lie  against  a  city  for  injury  also  Evansville  v.  Senhenn,  161  Ind.  42, 
occasioned  by  a  failure  to  keep  its  streets  47  N.  E.  6:^,  51  N.  £.  88,  41  L.  R.  A.  728, 
tree  from  obstructions,  the  following  re-  68  Am.  St.  2 18. J  Where  a  city  under 
marks  are  made :  "  The  functions  of  a  proper  authority  has  vacated  part  of  a 
common  council  as  applied  to  this  subject  street,  an  abutter  on  another  part  of  it 
are  those  of  a  local  legislature  within  cer-  lins  no  ground  of  complaint.  Whitsett  r. 
tain  limits,  and  are  not  of  a  character  to  Union  1).  &  R.  Co.,  10  Col.  243,  15  Pac. 
render  the  city  responsible  for  the  manner  309.  A  court  cannot  control  the  discre- 
in which  the  authority  is  exercised,  or  in  tion  of  a  city  in  opening  and  working 
which  the  ordinances  are  executed,  any  streets.  Bauman  v.  Detroit,  68  Mich, 
more  than  the  State  would  be  liable  for  444,  25  N.  W.  391.  So,  where  a  city  was 
the  want  of  adequate  administrative  laws,  sued  for  an  injury  sustained  in  the  de- 
or  from  any  imperfections  in  the  manner  struction  of  property  by  a  mob,  in  con- 
of  carrying  them  out."  "  A  doctrine  that  sequence  of  the  failure  of  officers  to  give 
should  hold  the  city  pectiniarriy  liable  in  adequate  protection,  the  court,  in  holding 
such  a  case  would  oblige  its  treasury  to  that  the  action  will  not  lie,  say :  *'  It  is 
make  good  to  every  citizen  any  loss  not  the  policy  of  the  government  to  in- 
which  he  might  sustain  for  the  want  of  demnify  individuals  for  losses  sustained 
adequate  laws  upon  every  subject  of  either  from  the  want  of  proper  laws,  or 
municipal  jurisdiction,  and  on  account  from    the    inadequate    enforcement   of 

(a)  \^A  municipal  corporation  is  not  liable  in  an  action  for  false  imprisonment 
where  imprisonment  was  under  n  judgment  for  violation  of  an  ordinance,  even 
though  the  judgment  was  erroneous  or  even  void.  Bartlett  r.  Columbus  101  Ga. 
300,  28  S.  E.  609.  44  L.  R.  A.  705.  Nor  for  the  destruction  of  property  in  time  of 
flood  in  order  to  prevent  still  greater  loss.  Aitken  v.  Wells  River,  70  Vt.  i508,  40 
Atl.  829,  41  L.  R.  A.  666,  67  Am.  St.  G72.  Nor  for  injury  resulting  from  the  negli- 
gence of  the  employer  of  a  public  institution  maintained  by  the  county  as  a  govern- 
mental agency  (reform  school).  McAndrews  v,  Hamilton  County,  106  Tenn.  899, 
68  S.  W.  488.] 
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porarily  suspends  useful  legislation;^  or  orders  and  constructs 

laws."  Western  College  v.  Cleveland,  ing'*  in  its  streets,  to  the  injury  of  in- 
12  Ohio  St.  875,  877.  QBut  liability  for  dividuals :  Shepherd  v.  Chelsea,  4  Allen, 
such  losses  may  be  cast  by  statute  on  118;  Pierce  o.  New  Bedford,  129  Mass. 
municipalities.  Chicflgo  v.  Manhattan  684;  Ray  o.  Manchester,  46  N.  H.  69; 
Cement  Co.,  178  III.  372,  68  N.  E.  68,  46  Altvater  v.  Baltimore,  81  Md.  462 ;  Hutch- 
L.  R.  A.  848,  69  Am.  SL  821.]  A  city  is  inson  v.  Concord,  41  Vt.  271 ;  Calwell  ». 
not  liable  for  the  destruction  of  a  house  Boone,  61  Iowa,  687, 2  N.  W.  614, 88  Am. 
by  fire  set  by  sparks  from  an  engine  Rop.  164;  Schultz  2\  Milwaukee,  49  Wis. 
which  was  by  its  ordinances  a  nuisance  264,  6  N.  W.  842,  36  Am.  Rep.  779;  Bur- 
subject  to  abatement.  '*  In  the  exercise  ford  v.  Grand  Rapids,  68  Mich.  98,  18  N. 
of  such  powers  a  city  is  not  bound  to  act  W.  671 ;  Weller  u.  Burlington,  60  Vt  28, 
unless  it  chooses  to  act."  Davis  v.  Mont-  12  Atl.  216 ;  Lafayette  r.  Timberlake,  88 
goniery,  61  Ala.  139,  23  Am.  Rep.  646.  Ind.  330;  C Wilmington  v.  Van  De  Grift, 
Nor  for  failure  to  enforce  a  fire  limits  1  Marvel  (Del.),  6,  29  Atl.  1047,  26  L.  R. 
ordinance  whereby  adjoining  property  A.  688,  66  Am.  St.  266  Q  but  see  Taylor 
is  burned.  Hines  v.  Charlotte,  72  Mich.  v.  Cumberland,  64  Md.  68,  20  Atl.  1027; 
278.  40  N.  W.  338.  Nor  for  failure  to  pro-  nor  for  fitting  a  path  for  "  coasting  "  in 
hibit  manufacture  of  fireworks.  McDade  public  grounds,  where  a  collision  occurs 
t*.  Chester,  117  Pa.  St.  414,  12  Atl.  421.  with  a  person  passing  it.*  Steele  v.  Bos- 
Nor  is  it  liable  for  neglect  to  construct  ton,  128  Ma^s.  683 ;  f  nor  for  not  prevent- 
a  proper  system  of  drainage,  in  conse-  ing  the  running  at  large  of  dogs  when 
quence  of  which  plaintiff's  store  was  over-  hydrophobia  is  epidemic:  Smith  v.  Selins- 
flowed  in  an  extraordinary  rain.  Carr  v,  grove,  199  Pa.  616,  49  Atl.  218;^  nor  for 
Northern  Liberties.  36  Pa.  St.  824;  Flagg  failure  to  light  the  streets  sufSciently: 
r.  Worcester,  18  Gray,  601.  Freeport  v.  Isbell,  88  III.  440,  26  Am. 
A  city  is  not  liable  for  the  failure  to  Rep.  407 ;  Miller  v.  St  Paul,  38  Minn, 
provide  a  proper  water  supply  for  the  134,  36  N.  W.  27 1 ;  see  Randall  v.  Rail- 
extinguishment  of  fires:  Grant  v.  Erie,  road  Co.,  106  Mass.  276,8  Am.  Rep.  827; 
69  Pa.  St.  420,  8  Am.  Rep.  272 ;  Tainter  nor  for  granting  to  a  railroad  a  right  of 
V.  Worcester,  128  Mass.  311,  26  Am.  Rep.  way  along  one  of  its  streets:  Davenport 
90;  Wright  v.  Augusta,  78  Ga.  241,  Black  v.  Stevenson,  34  Iowa,  226;  Frith  r.  Da- 
r.  Columbia,  19  S.  C.  412;  Vanhorn  v,  buque,  46  Iowa,  406;  Stevenson  v.  Lex- 
Des  Moines,  63  Iowa,  447, 19  N.  W.  293;  ington,  69  Mo.  167;  nor  for  failure  to 
Mendel  v.  Wheeling,  28  W.  Va.  233;  compel  such  railroad  to  maintain  safety 
QButterworth  v.  Henrietta,  —  Tex.  Civ.  gates :  Kistner  v.  Indianapolis,  100  Ind. 
Ap.  — ,  61  S.  W.  976,  (Mar.  28,  1901);]  210;  nor  for  failure  to  enact  proper  or- 
nor  for  the  inefficiency  of  its  firemen:  dinances  for  keeping  its  sidewalks  in 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19,  2  repair,  or  to  enforce  them  if  enacted : 
Am.  Rep.  368 ;  Patch  r.  Covington,  17  B.  Cole  v.  Medina,  27  Barb.  218 ;  ^jcorUra,  Mc- 
Hon.  722;  Greenwood  v.  Louisville,  18  Devitt  v.  St  Paul,  66  Minn.  14,  68  N.  W. 
Bush,  226,  26  Am.  Rep.  263;  Hafford  i\  178,  83  L.  R.  A.  601 ;  nor  for  failure  to 
New  Bedford,  16  Gray,  297;  Fisher  r.  prohibit  bicycle  riding  upon  sidewalks: 
Boston,  104  Mass.  87,  6  Am.  Rep.  196;  Jones  v.  Williamsburg,  97  Va.  722,  84 
Jewett  V,  New  Haven,  38  Conn.  368 ;  Tor-  S.  E.  883,  47  L.  R.  A.  294 ;]  nor  for  failure 
bush  V,  Norwich,  38  Conn.  226,  9  Am.  to  build  footwalks  adjoining  a  bHdge: 
Rep.  396;  Howard  v.  San  Francinco,  61  Lehigh  Co.  v.  Hoffort,  116  Pa.  St  119,  9 
Cat  62  ;  Heller  v.  Sedalia,  63  Mo.  160,  14  Atl.  177  ;  nor  for  allowing  a  shooting- 
Am.  Rep.  444;  McKenna  t?.  St  I^uis,  6  gallery  to  be  maintained;  Hubbell  v. 
Mo.  App.  820;  Robinson  v.  Evansville,  87  Viroqua,  67  Wis.  848,  80  N.  W.  847  ;  nor 
Ind.  384 ;  nor  for  not  preventing  "  coast-  for  permitting  cannon  firing :  Wheeler  v, 

1  Such  as  an  ordinance  forbidding  fire-  not  liable  for  a  loss  by  fire  which  might 

works  within  a  city :  Hill  r.  Charlotte,  72  have  been  prevented  if  the  city  had  not 

K.  C.  65,  21  Am.  Rep.  461 ;  or  forbidding  been  cut  off  tlie  water  from  one  of  its 

cattle  running  at  large:  Rivers  o.  Augusta,  hydrants.     Tainter   v.    Worcester,    123 

66  Ga.  876, 88  Am.  Rep.  787.    A  city  is  Mass.  311. 
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public  works,  from  which  incidental  injury  results  to  individuals  ;^ 
or  adopts  unsuitable  or  insufficient  plans  for  public  bridges,  build- 
ings, sewers,  or  other  public  works  ;2  or  in  any  other  manner, 

Plymouth,   116  Ind.  168,  18  N.  E.  532;  202.    Tliere  can  be  no  recovery  for  an 

Lincoln  v.  Boston,  148  Mass.  678, 20  N.  E.  injury  caused  by  bhistinfi^  in  the  course 

329;  Robinson  v.  Greenville,  42  Ohio  St.  of  a  public  work,  in  the  absence  of  neg- 

625 ;  f 0*Roiirk  v.  Sioux  Falls,  4  S.  1).  47,  ligence  in   the  city's  agent.     Blumb  v. 

54  N.W.  1044,  19  L.R.  A.  789;  40  Am.  St.  Kansas   City,  84   Mo.   112;   Murphy  r. 

760;^  nor  the  discharge  of  fireworks:  Ball  Lowell,  128  Mass.  396.     Contra,  Joliet  v. 

V.  Woodbine,  61  Iowa,  83,  16  N.  W.  846;  Harwood,  86  111.   110.    QNor,  except  by 

[Bartlett  v.  Clarksburg,  45  W.  Va.  893,  forceofstatute,  even  in  case  of  negligence. 

31  S.  E.  918,  48  L.  R.  A.  295,  72  Am.  St.  Howard  v.  Worcester,  153  Mass.  426,  27 

817 ;  Aron  v.  Wausau,  98  Wis.  592,  74  N.  N.  E.  11,  12  L.  R.  A.  160.   Determination 

W.  «354,  40  L.  R.  A.  733 ;  Love  v.  Raleigh,  of  city  council  that  poles  for  electric  light 

116  N.  C.  206, 21 S.  E.  508, 28  L.  R.  A.  192;  wires  shall  be  erected  in  street  cannot  be 

Fifield  V.  Phoenix,  —  Ariz.  — ,  86  Pac.  916,  questioned.  Palmer  v.  I^rchmont  £1.  Co., 

24  L.  R.  A.  430  ;j  nor  for  damage  dune  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R.  A. 

on  adjoining  property  by  its  failure  to  672.^ 

remove  a  dangerous  wall :  Kiley  v.  Kansas  <  Mills  v.  Brookl3'n,  32  N.  Y.  489 ; 
City,  87  Mo.  103;  Anderson  t7.  East,  117  Carr  v.  Northern  Liberties,  35  Pa.  St. 
Ind.  126,  19  N.  E.  726;  Cain  v.  Syracuse,  324;  Fair  v,  Philadelphia,  88  Pa.  St. 
05  N.  Y.  83;  otiierwise  for  injury  there-  809;  Collins  v,  Philadelphia,  93  Pa.  St 
from  to  a  person  on  the  street.  Daffy  i;.  272;  Lynch  v.  New  York,  76  N.  Y.  60; 
Dubuque,  63  Iowa,  171,  18  N.  W.  900.  Larkin  v.  Saginaw,  11  Mich.  88;  Detroit 
[|But  the  city  as  owner  of  vacant  lots  is  v.  Beckman,  34  Mich.  125;  Lansing  v. 
subject  to  same  duties  in  regard  thereto  Toolan,  87  Mich.  152 ;  Davis  v.  Jackson, 
as  a  private  owner.  Pekin  r.  McMaiion,  61  Mich.  580,  28  N.  W.  526;  Foster  v. 
154  III.  141,  39  N.  E.  484,  27  L.  R.  A.  206,  St.  Louis,  4  Mo.  App.  564;  Denver  v. 
45  Am.  St.  114.  And  where  the  city  Capelli,  4  Col.  25, 84  Am.  Rep.  62 ;  Allen 
permits  cattle  to  roam  the  streets  to  such  v.  Chippewa  Falls,  52  Wis.  430,  9  N.  W. 
an  extent  that  they  amount  to  a  nuisance,  284 ;  McCiure  v.  Redwing,  28  Minn.  186, 9 
it  may  be  liable  for  an  injury  to  a  person  N.  W.  767  ;  French  v.  Boston,  129  Mass. 
on  the  street,  caused  by  a  cow  running  at  592,  37  Am.  Rep.  393;  Johnston  v.  Dist. 
large.  Cochrane  v,  Frostburg,  81  Md.  54,  Columbia,  118  U.  S.  19,  6  Sup.  Ct.  Rep. 
81  Atl.  70;i,  27  L.  R.  A.  728,  48  Am.  St  p.  923;  QHughes  ».  Auburn,  161  N.  Y.  06, 
479,  and  see  note  in  L.  R.  A.  But  city  is  55  N.  E.  389,  46  L.  R.  A.  636.;]  A  city 
not  responsible  for  defective  condition  of  is  not  llible  if  in  rebuilding  a  walk  an 
a  bathing  bench,  the  duty  to  maintain  abutter  follows  the  original  plan.  Urqu- 
which  is  thrust  upon  it  by  law.  McQraw  hart  u.  Ogdensburg,  91  N.  Y.  67.  But  if 
V.  Dist  of  Columbia,  8  App.  D.  C.  405,  lie  deviates  from  it,  the  fact  that  the  city 
^5  L.  R.  A.  691.  Where  it  lawfully  acts  suffers  the  walk  to  remain  does  not  con- 
as  private  contractor  in  furnishing  water  stitute  an  adoption  of  it.  Ibid,  97  N.  Y. 
to  steam-heating  plant,  it  is  liable  for  238.  In  Kansas  a  city  may  be  liable  if 
breach.  Watson  v.  Needham,  161  Mass.  the  plan  is  manifestly  unsafe.  Gould  v, 
404,  37  N.  E.  204,  24  L.  R.  A.  287.]  Topeka,  32  Kan.  485,  4  Pac.  822.  la 
^  Brewster  V.  Davenport,  51  Iowa,  427,  Indiana  it  is  liable  for  negligence  in  plan, 
1  N.  W.  787 ;  Wehn  c.  Commissioners,  5  but  not  for  mere  errors  of  judgment 
Neb.  494,  25  Am.  Rep.  497  (case  of  a  Jail,  Seymour  t;.  Cummins,  119  Ind.  148,  21 
complained  of  as  offensive  in  the  neigh-  N.  E.549,  5 L.  R.  A.  126,  and  note;  Ricet;. 
borhood) ;  Carroll  v.  St.  Louis,  4  Mo.  App.  Evansviile,  108  Ind.  7,  9  N.  £.  189  ; 
191;  Saxton  v.  St  Joseph,  60  Mo.  153;  Terre  Haute  v.  Hudnut,  112  Ind.  542, 
Wicks  V.  De  Witt,  64  Iowa,  130,  6  N.  W.  13  N.  E.  686.  In  Hill  r.  Boston,  122 
176;  White  V.  Yazoo  City,  27  Miss.  857;  Mass.  844,  23  Am.  Rep.  332,  a  child 
Vincennes  v,  Richards,  23  Ind.  381 ;  High-  attending  one  of  the  public  schools  in 
way  Com'rs  v,  Ely,  64  Mich.  173, 10  N.  W.  the  third  story  of  a  school  building  fell 
040;  Fort  Worth  v,  Crawford,  .64  Tex.  over  the  railing  to   the  staircase,  and 
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through  the  exercise  or  failure  to  exorcise  its  political  authority, 
causes  incidental  injury  to  individuals,  an  action  will  not  lie  for 
such  injury.  The  reason  is  obvious.  The  maintenance  of  such 
an  action  would  transfer  to  court  and  jury  the  discretion  which 
the  law  vests  in  the  municipality,  but  transfer  them  not  to  be  exer- 
cised directly  and  finally,  but  indirectly  and  partially  by  the  retro- 
active effect  of  punitive  verdicts  upon  special  complaints.  The 
probable  consequence  is  well  stated  in  a  case  in  which  action  was 
brought  against  a  city  for  neglect  to  construct  a  proper  system  of 
drainage.  '*  Any  street  may  be  complained  of  as  being  too  steep 
or  too  level ;  gutters  as  being  too  deep  or  too  shallow ;  or  as  being 
pitched  in  a  wrong  direction ;  and  there  may  be  evidence  that 
these  things  were  carelessly  resolved  upon,  and  than  a  tribunal 
that  is  foreign  to  the  municipal  system  will  be  allowed  to  inter-  . 
vene  and  control  the  town  officers.  And  the  end  is  not  yet ;  for 
if  a  regulation  be  altered  to  suit  the  views  of  one  jury,  the  altera- 
tion may  give  rise  to  another  case,  in  which  the  new  regulation 
will  be  likewise  condemned.  This  theory  is  so  vicious  that  it 
cannot  possibly  be  admitted."^  The  alternative  is  —  and  the 
only  course  consistent  with  principle  —  to  leave  the  municipal 
corporation  to  judge  finally  in  the  exercise  of  such  political  power 

brought  suit  for  the  consequent  injury,  that  a  riparian  proprietor  cannot  use  it  in 
alleging  that  the  railing  was  made  dan-  his  business  as  he  has  been  accustomed 
gerously  low.  The  court  held  no  such  to  do,  he  cannot  recover  against  tlie  city 
action  maintainable,  and  asserted  the  for  the  pollution,  so  far  as  it  is  attribut- 
"  general  doctrine  that  a  private  action  able  to  the  plan  of  sewerage  adopted  by 
cannot  be  maintained  against  a  town  or  the  city,  but  he  can  recover  so  far  as  it  is 
other  quasi  corporation  for  a  neglect  of  attributable  to  the  improper  construction 
corporate  duty,  unless  such  action  is  given  or  unreasonable  use  of  the  sewers,  or  the 
by  statute ; "  citing  White  v.  Phillipston,  negligence  or  other  fault  of  the  city  in 
10  Met  108;  Sawyer  v.  Northfield,  7  the  care  and  management  of  them.  Merrl- 
Cush.  490;  Reed  v.  Belfast,  20  Me.  246;  field  v.  Worcester,  110  Mass.  216,  14  Am. 
Eastman  v,  Meredith,  36  N.  H.  284 ;  Hyde  Kep.  592,  citing  Emery  v.  Lowell,  104 
V.  Jamaica,  27  Vt.  443;  Chidsey  v.  Can-  Mass.  13;  Child  v,  Boston,  4  Allen,  41. 
ton,  17  Conn.  476;  Taylor  t;.  Feckham,  8  [jSee  also  Atlanta  v.  Warnock,  91  6a. 
R.  L  349,  6  Am.  Rep.  678;  Bartlett  v.  210,  18  S.  E.  186,  28  L.  R.  A.  801,  and 
Crozier,  17  Johns.  489;  Freeholders  v,  note,  44  Am.  St.  17;  Bulger  v.  Eden,  82 
Sussex,  18  N.  J.  108 ;  Warbiglee  v,  Los  Me.  852,  19  Atl.  829,  9  L.  R.  A.  205,  and 
Angeles,  46  Cal.  86 ;  Highway  Commis-  note.^  But  a  city  may  not  empty  a  sewer 
sioners  V.  Martin,  4  Mich.  667,  and  a  great  into  a  mill  pond  without  acquiring  the 
number  of  other  cases.  It  is  also  said  in  right  in  some  lawful  way.  Vale  Mills 
the  same  case  that,  in  Massachusetts,  the  v,  Nashua,  63  N.  H.  136.  QAnd  that  a 
same  doctrine  is  applied  to  incorporated  city  maybe  liable  for  establishing  a  pest- 
cities.  See  further  Hyde  v,  Jamaica,  27  house  near  the  residence  of  a  person,  see 
Vt  443;. State  r.  Burlington,  86  Vt.  621 ;  Clayton  v.  Henderson,  108  Ky.  228,  44  S. 
Chidsey  v.  Canton,  17  Conn.  476;  Taylor  W.  667,  44  L.  R.  A.  474.^ 
V.  Feckham,  8  R.  L  349,  6  Am.  Rep.  678.  ^  Can*  v.  Northern  Liberties,  86  Fa. 
If  the  water  of  a  stream  becomes  polluted  St.  324,  329.  See  Detroit  v.  Beckman,  34 
by  the  emptying  into  it  of  city  sewers,  so  Mich.  126. 
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as  has  been  confided  to  it.^  And  as  the  State  is  not  responsible 
for  the  acts  or  neglects  of  public  officers  in  respect  to  the  daties 
imposed  upon  them  for  the  public  benefit,  so  one  of  these  corpora- 
tions is  not  liable  to  private  suits  for  either  the  non-performance 
or  the  negligent  performance  of  the  public  duties  which  it  is  re- 

^  LoaisTilIe  v.  Hyatt,  2  B.  Mon.  177,  264.^    A  city  is  liable  for  negligence 

86  Am.  Dec.  694.    Cities  are  under  a  in    repairing  a  sewer.    Fort   Wayne  v. 

political  obligation  to  open  such  streets  Coombs,  107  Ind  75,  7  N.  K.  743;  Kranz 

and    build    such  market-houses   as  the  v.  Mayor,  &c.  of  Baltimore,  64  Md.  491, 

convenience  of  the  community  requires ;  2  Atl.  908 ;   Stanchfield  v.  Newton,  142 

but  they  cannot  be  compelled  to  per-  Mass.  110,  7  N.  E.  708.    And  a  State 

form  these  duties,  or  be  held  responsible  may  be,  if  it  has  assumed  to  make  one. 

for  non-performance.    Joliet  u.  Verley,  Ballou  v.  State,  111  N.  T.  496,  18  N.  £. 

35  HI.  58.    See,  further,  Little  Rock  v.  627.    If  a  city  cuts  a  sewer  in  such  a 

Willis,  27  Ark.  572;  Duke  v.  Rome,  20  manner  as  to  cause  the  collection  of  a 

Ga.  635 ;  Tate  v.  Railroad  Co.,  64  Mo.  large  quantity  of  water  which  otherwise 

149 ;    Bennett  v.   New   Orleans,  14  La.  would  not  have  flowed  there,  and  to  cast 

Ann.  120 ;  Commissioners  v.  Duckett,  *J0  it  upon  the  premises  of  an  tndividaal  to 

Md.  468;  Randall  v.  Eastern  R.  Corp.,  his  injury,  this  is  a  trespass  for  which 

106    Mass.  276 ;    Hughes   v.  Baltimore,  the  city  is  liable.    Ashley  v.  Port  Huron, 

Taney,  213;  Weightman  o.  Washington,  35  Mich.  206,  citing  many  cases.    See 

1  Black,  39.    A  city  is  not  liable  to  an  also  Bloomington  v,  Brokaw,  77  III.  194 ; 

abutter  for  allowing  a  street  to  be  used  Elgin  v,  Kimhall,  90  111.  356;  Dixon  v, 

for  market  purposes.     Ilenkel  v.  Detroit,  Baker,  65  111.  518,   16  Am.  Rep.   591 ; 

49  Mich.  249,  13  N.  W.  611.    Bat  this  Rowe  v.  Portsmouth,  56  N.  H.  291,  22 

doctrine  does  not  deprive  an  individual  Am.  Rep.  464 ;  Burton  v,  Chattanooga, 

of  remedy  when  by  reason  of  the  negli-  7  Lea,  789;  Rhodes  v.  Cleveland,  10  Ohio, 

gent  construction  of  a  public  work  his  159,  36  Am.  Dec.  82;  West  Orange  v. 

property  is  injured,  or  when  the  neces-  Field,  87  N.  J.  Eq.  600;  Crawfordsville  v. 

sary  result  of  its  construction  is  to  flood  Bond,  96  Ind.  286 ;   Lehn  v.  San  Fran- 

or  otherwise  injure  his  property  in  a  man-  cisco,  66  Cal.  76,  4  Pac.  965;  Rychlicki 

ner  that  would  render  a  private  Individ-  v.  St.  Louis,  98  Mo.  497,  11  S.  W.  1001 ; 

ual  liable.    See  Van  Pelt  v.  Davenport,  Blakely  v.  Devine,  36  Minn.  53,  25  N.  W. 

40  Iowa,  308,  20  Am.  Rep.  622,  and  note,  342 ;  Seifert  v.  Brooklyn,  101  N.  Y.  136, 

p.  626;  Merrifleldv.  Worcester,  110  Mass.  4  N.  E.  821.     [^Albany  v.  Sikes,  94  Ga. 

216,  14  Am.  Rep.  592 ;  Mayo  v.  Spring-  80,  20  S.  E.  257.  26  L.  R.  A.  658.3    As 

field,  136  Mass.  10 ;  Wey man  v.  Jefferson,  to  the  liability  for  increasing  the  fiow 

61  Mo.  55 ;  Broadwell  v.  Kansas  City,  75  of  surface   water    on  land    by  grading 

Mo.  218 ;  Union  v,  Durkes,  38  N.  J.  21 ;  streets,  compare  Bronson  v.  Wallingford, 

Hewison  v.  New  Haven,  37  Conn.  475,  54  Conn.  513, 9  Atl.  393 ;  Stewart  v.  Clin- 

9  Am.  Rep.  842;  Hines  v.  Lockpnrt,  50  ton,  79  Mo.  608;  Kehrer  v.  Richmond, 

N.  Y.  286  ;  Hardy  v.  Brooklyn,  90  N.  Y.  81  Va.  745;  Meth.  Ep.  Cli.  r.  Wyandotte, 

485;  Weightman  v.  Washington,  1  Black,  81  TCan.  72],  3  Pac.  527  ;  Morris  v.  Coon- 

89;  Simmer  v.  St.  Paul,  28  Minn.  408;  cil  Bluffs,  67  Iowa,  848,  25  N.  W.  274; 

Ross  V.  Clinton,  46  Iowa,  606 ;  Inman  v.  Kennison  r.  Beverly,  146  Mass.  467,  16 

Tripp,  11  li.  I.  520;   Damour  f.  Lyons  N.  E.  278;  Heth  t;.  Fond  du  Lac,  63  Wis. 

City,  44    Iowa,  270;    Thurston    v.   St.  228,  23  N.  W.  495;  [Jordan  v.  Benwood, 

Joseph,  51   Mo.  510,  11  Am.  Rep.  468;  42  W.  Va.  812,  26  S.  E.  266,  86  L.  R.  A. 

Little  Rock  U.Willis,  27  Ark.  572;  Prince-  619,  57  Am.  St.  859;]    where    it  was 

ton  V.   Gieske,  03  Ind.   102;   Denver  v.  denied,  with  Peters  v.  Fergus 'Falls,  36 

Rhodes,  9  Col.  554,  13  Pac.  729;  Keating  Minn.  549.  29  N.  W.  586;  Gniy  v.  Knox- 

V.  Cincinnati,  38  Ohio  St.  141 ;    Mayor,  ville,  85  Tenn.  90, 1  S.  W.  622;  Gilluly 

Ac.  Savannah   v.    Spears.    66    Ga.  804.  v.  Madison,  68  Wis.  618,  24  N.  W.  187 ; 

[Miles  V.  Worcester,  164  Mass.  511,  28  Addy  r.  Janesville,  70  Wis.  401, 36  N.  W. 

N.  £.  676,  18  L.  R.  A.  841,  26  Am.  St.  981,  where  it  was  suuined. 
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quired  to  assume,  and  docs  assume,  for  the  general  public,  and 

from  wliich  the  corporation  itself  receives  neither  profit  nor  special 
privilege.^     And  the  same  presumption  that  legislative  action  has 

1  Eastman  v.  Meredith.  36  N.  H.  284 ;  v.  Columbia,  88  Mo.  106;  or  for  their 
Hill  V.  Boston,  122  Mass.  344.  28  Am.  ne»jligeiice:  Pollock's  Adm'r  v.  Louis- 
Rep.  332.  ([Markey  v.  Queens  County,  villi',  13  Hush,  2'Jl,  26  Am.  Rep.  260,  and 
164  N.  Y.  675,  49  N.  E.  71,  39  L.  H.  A.  note;  Little  v.  Madison,  49  Wis.  606,  6 
46;  Moran  v.  Pullman  Palace  Car  Co.,  N.  W.  240,  .%  Am.  Rep.  798;  Jolly  v. 
134  Mo  641,  36  S.  W.  669,  83  L.  R.  A.  Hawesville,  89  Ky.  279,  12  S.  W.  Rep. 
756,  66  Am.  St.  648;  Snider  t;.  St.  Paul,  313;  but  see  contra,  Carrington  v.  St. 
61  Minn.  466,  63  N.  W.  763,  18  L.  R.  A.  Louis,  89  Mo.  208,  1  S.  W.  240;  or  for 
I6I.3  Nor  does  it  change  the  rule  that  the  negligence  of  its  firemen :  Burrill  v. 
the  duty  is  not  specially  imposed,  but  Augusta,  78  Me.  118,  3  Atl.  177;  Welsh 
is  assumed  under  a  general  law.  Wixon  v.  Rutland,  66  Vt.  228 ;  Wilcox  v.  Chi- 
r.  Newport,  13  R.  L  464.  A  city  is  cago,  107  III.  384 ;  Grube  v.  St.  Paul,  84 
not  liable  for  the  negligent  management  Miim.  402,  26  N.  W.  228 ;  f  Gillespie  v. 
of  its  hospiuls:  Richmond  v.  Long,  17  Lincoln,  85  Neb.  34,  62  N.  W.  811,  16 
Gratt.  375;  Benton  v.  Trustees,  &c.,  L.  R.  A.  340;  Dodge  v.  Granger,  17  R.  1. 
140  Mass.  13,  1  N.  E.  886;  ^or  for  the  664,  24  Atl.  100,  16  L.  R.  A.  781,  and 
administration  of  impure  vaccine  virus  note,  33  Am.  St.  901 ;  or  bridge-tender: 
under  an  ordinance  compelling  vaccina-  Corning  v.  Saginaw,  116  Mich.  74,  74 
tion:  Wyatt  17.  Rome,  105  Ga.  312,  81  N.  W.  807,  40  L.  R.  A.  626;  or  for 
S.  £.  188,  42  L.  R.  A.  180,  70  Am.  St.  insufficiency  of  municipal  water-works: 
41 ;  or  for  an  injury  arising  from  defective  Springfield  F.  &  M.  Ins.  Co.  r.  Keesevilie, 
machinery  in  an  luylum  which  the  State  148  N.  Y.  46,  42  N.  E.  406,  ::0  L.  R.  A. 
compelled  it  to  maintain:  Hughes  r.  660,61  Am.  St.  667;  nor  for  negligence 
County  of  Monroe,  147  N.  Y.  49,  41  N.  E.  in  not  maintaining  proper  poles  in  fire^ 
407,  89  L.  R.  A.  88.  See  also  Freel  v.  signal  system :  Pettingell  v.  Chel:>ea,  161 
School  City  of  Crawfordsville,  142  Ind.  Mass.  368,  37  N.  E.  380.  24  L.  R.  A. 
27,  41  N.  E.  312,  87  L.  R.  A.  301,  and  note  426;]  or  for  the  torts  of  other  officers : 
thereto  in  L.  R.  A.  But  it  is  liable  for  Hunt  v.  Boonville,  66  Mo.  620,  27  Am. 
injury  to  the  health  of  a  prisoner  whom  Rop.  299;  Wallace  r.  Menasha,  48  Wis. 
it  confines  in  a  damp,  cold,  filthy  prison.  79,  4  N.  W.  101,  33  Am.  Rep.  804 ;  Trus- 
Shields  v.  Durham,  118  N.  C.  460,  24  S  E.  tees  t\  Schroeder,  68  III.  863 ;  Cumberland 
794,  36  L.  R.  A.  298,  and  note.;]  A  v.  Willison,  60  Md.  138;  Cooney  v.  Har^ 
coanty  is  not  liable  for  personal  injuries  land,  96  III.  616 ;  Corsicnna  v.  White,  67 
sustained  by  reason  of  the  imi)erfect  con-  Tex.  382;  QGray  v.  Griffin,  111  Ga.  361, 
struction  of  its  court-house.  Kincaid  t*.  36  S.  E.  792,  61  L.  R.  A.  181;^  or  for 
Hardin,  63  Iowa,  430,  60  N.  W.  68U,  86  their  errors  or  neglects :  Wallace  v. 
Am.  Rep.  236;  Hollenheck  v.  Winnebago  Menasha.  48  Wis.  79,  4  N.  W.  101,  88 
Co.,  96  111.  148,  36  Am.  Rep.  161.  See  Am.  Rep.  804;  Collins  v.  Philadelphia, 
farther.  Little  v.  Madison,  49  Wis.  005,  93  Pa.  St.  272 ;  Hart  v.  Bridgeport,  13 
6  N.  W.  249,  86  Am.  Rep.  793 ;  Dawson  Blatch.  289 ;  McCarthy  v.  Boston,  136 
V.  Aorelius,  49  Mich.  479,  13  N.  W.  824.  Mass  197;  Tindley  v.  Salem,  137  Mass. 
And  compare  post,  8i;3-3()2,  and  notes.  171;  Summers  r.  Com'rs  Daviess  Co., 
A  city  is  not  liable  for  the  torts  of  its  103  Ind.  262,  2  N.  E.  725 ;  Abbett  v. 
police  officers:  Cook  v.  Macon,  64  G:i.  Com'rs  Johnson  Co.,  114  Ind.  61, 16  N.  E. 
468;  M'Elroy  r.  Albany,  05  Ga.  387,  38  127;  Wakefield  v.  Newport,  60  N.  H.  374; 
Am.  Rep.  791  ;  Grumbine  r.  Washing-  Condict  v.  Jersey  City,  46  N.  J.  L.  167; 
ton,  2  McArthur,  678.  29  Am.  Rep.  626;  Donnelly  v.  Tripp,  12  R  I.  97 ;  QBd.  of 
Harman  »;.  Lynchburg,  08  Gratt.  37 ;  But-  Com'rs  Jasper  Co.  v.  Allnian,  142  Ind. 
trick  i".  Lowell,  1  Allen,  172;  Elliott  v,  673,42  N.E.  200.8'.)  L.  R.  A.  A8;  A'llern 
Philadelphia,  76  Pa.  St.  317 ;  Norrisiown  v.  Iowa  St.  Agr'l  Society,  91  Iowa,  97,  58 
p.  Fitzpatrick,  94  Pa.  St.  121  ;  Calwell  v,  N.  W.  1092,  24  L.  R.  A.  656 ;  Williamson 
Boone,  61  Iowa,  687,  2  N.  W.  614 ;  Atta-  v.  Louisville  Ind.  School.  96  Ky.  261,  24 
way  V,  Cartersville,  68  Ga.  740;  WoHey  S.  W.  1066,  28  L.  R.  A.  200,  and  note,  44 

20 
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been  devised  and  adopted  on  adequate  information  and  under  the 
influence  of  correct  motives,  will  be  applied  to  the  discretionary 
action  of  municipal  bodies,  and  of  the  State  legislature,  and  will 
preclude,  in  the  one  case  as  in  the  other,  all  collateral  attack.'^ 

Among  the  implied  powers  of  such  an  organization  appears  to 
be  that  of  defending  and  indemnifying  its  officers  where  they  have 
incurred  liability  in  the  bona  fide  discharge  of  their  duty.  It  has 
been  decided  in  a  case  where  irregularities  had  occurred  in  the 
assessment  of  a  tax,  in  consequence  of  which  the  tax  was  void, 
and  the  assessors  had  refunded  to  the  persons  taxed  the  moneys 
which  had  been  collected  and  paid  into  the  town,  county,  and  State 

Am.  St.  248;  Whitfield  v.  Paris,  84  Tex.  601,  54  N.  W.  278,  19  L.  R.  A.  462,  and 

481,  19  S.  W.  666,  15  L.  R.  A.  783,  and  note,  34  Am.  St.  366.^    So  if  the  city 

note^  81  Am.  St.  69;  Brown  r.  Guyan-  lets  a  public  building  for  hire,  it  is  liable 

dotte,  34  W.  Va.  299,  12  S.  £.  707,  11  for  negligence  in  managing  it.     Worden 

L.  R.  A.  121  ;  Culver  u.  Streator,  1.30  111.  v.  New  Bedford,  131  Mass.  23.    See  also 

238,  22  N.  E.  810,0  L.  R.  A.  270;]  but  Toledo  v.  Cone,  41  Ohio  St  149,  Qand 

see  Sprague  v.  Tripp,  18  R.  I.  88;  or  for  note  to  39  L.  R.  A.  83,  upon  liabilities  of 

illegalactionofofiScers  under  an  illegal  or-  counties  in  actions  for  torts  and  negli- 

dinance.  Trammeil  r.RusseUville,34  Ark.  gence.    The  same  doctrine  of  immunity 

105,  36  Am.  Rep.  1 ;  Qlloggard  v.  Mon-  from  private  suit  applies  to  public  officers 

roe,  61  La.  Ann.  683,  25  So.  349,  44  L.  R.  wiio  are  compelled  to  serve  without  com- 

A.  477.]]    But  it  is  liable  if  in  obedience  pensation  where  their  duties  are  quasi- 

to  orders  an  officer  acts  under  such  ordi-  Judicial.     Daniels  v.  Hathaway,  65  Vt 

nance.     Durkee  v,  Kenosha,  59  Wis.  123,  247, 26  Atl.  970,  21  L.  R.  A.  377.     Mayor 

17  N.  W.  677.    [jSchussIer  v,  Hennepin  duly  acting  as  court   is  not  liable  for 

Co.  Com'rs,  67  Minn.  412,  70  N.  W.  6,  64  maliciously  issuing  an  erroneous  order. 

Am.  St.  424,  89  L.  R.  A.  75.]     And  it  Scott  r.   Fishblate,   117    N.   C.  265,  23 

may  be  liable  if  the  negligent  person  is  S.  E.  436,  80  L.  R.  A.  696.     Statute  made 

to  be  regarded  as  its  servants,  and  not  as  municipality  liable  for  injuries  done  by 

a  public  officer.     Mulcairns  v.  Janesville,  *'  riotous  or  tumultuous  assemblages   of 

67  Wis.  24,  29  N.  W.  565 ;   Waldron  v.  people."    Held,  not  necessary  that  there 

Haterhill,  143  Mass.  582,  10  N.  £.  481 ;  should  be  any  common  intent,  in  those 

Ferkins   v.    Lawrence,    136    Mass.   305 ;  composing  such  assemblage,  to  injure  in 

Semple  v.  Vicksburg,  62   Miss.  68.    In  order  that  municipality  be  liable.     Madt- 

Ihe  management  of  the  private  property  sonville  v.  Bishop,  — Ky.  — ,  67  S.  W. 

held  by  the  corporation  for  its  own  profit  260,  57  L.  R.  A.  130.    See  also  Aron  v. 

or  advantage,  it  is  held  to  the  same  re-  W^ausau,  98  Wis.  592,  74  N.  W.  854,  40 

sponsibility  with  private  citizens.     Moul-  L.  R.  A.   738;   Scanlon   o.  Wedger,  156 

ton  0.  Scarborough,  71  Me.  267.  86  Am.  Mass.  462,  81   N.  £.  642,  16  L.   R.  A. 

Rep.  308,  and   cases  cited ;  Rowland  v.  395.3 

Kalamazoo   Supts.,  49   Mich.  553,  14  N.         i  Milhau  v.  Sharp,  15  Barb.  193 ;  New 

W.  494.     QBut  not  where  the  acquisition  York,  &c.  R.  R.  Co.  v.  New  York,  1  Hil- 

and  holding  of   such   property   is  ultra  tun,   562;   Buell   v.  Ball,  20  Iowa,  282; 

vires.    Duncan  v.  Lynchburg,  —  Va.  — ,  Freeport  r.  Marks,  59  Pa  St.  258.    Com- 

84  S.  E.  964,  48  L.  R.  A.  831.    Liable  pare  State  r.  Cincinnati  Gas  Co.,  18  Ohio 

for  negligent  management  of  city  water-  St.   262.    See  cases   ante,   pp.  267*260. 

works.     Esberg-Gunst  Cigar  Co.  v.  Port-  f  But  in  Weston  v.  Syracuse,  158  N.  Y. 

land,  34  Oreg.  282, 54  Pac.  664, 43  L.  R.  A.  274,  63  N.  E.  12.  48  L.  R.  A.  678,  70  Am^ 

435,75  Am.  St.  051 ;  Ansnsta  v.  Mackey,  St.  472.  it  was  held  that  a  resolution  ac- 

118  Ga.  64,  38  S.  E.  3:^0,  and  of  market  cepting  an  imperfect  sewer  was  void  b^ 

buildings  which  it  may  erect,  but  is  not  cause  secured  by  fraud  and  corruption.]] 
compelled  to :  Barron  v.  Detroit,  94  Mich. 
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treasuries,  tliat  the  town  had  authority  to  vote  to  raise  a  sum  of 
money  in  order  to  refund  to  the  assessors  what  had  been  so  paid 
by  them,  and  that  such  vote  was  a  legal  promise  to  pay,  on  which 
the  assessors  might  maintain  action  against  the  town.  ''The 
general  purpose  of  this  vote,"  it  was  said,  ''  was  just  and  wise. 
The  inhabitants,  finding  that  three  of  their  townsmen,  who  had 
been  elected  by  themselves  to  an  office,  which  they  could  not, 
without  incurring  a  penalty,  refuse  to  accept,  had  innocently  and 
inadvertently  committed  an  error  which,  in  strictness  of  law,  an- 
nulled their  proceedings,  and  exposed  them  to  a  loss  perhaps  to 
the  whole  extent  of  their  property,  if  all  the  inhabitants  individ- 
ually should  avail  themselves  of  their  strict  legal  rights,  —  find- 
ing also  that  the  treasury  of  tlie  town  had  been  supplied  by  the 
very  money  which  these*  unfortunate  individuals  were  obliged  to 
refund  from  their  own  estates,  and  that,  so  far  as  the  town  tax 
went,  the  very  persons  who  had  rigorously  exacted  it  from  the 
assessors,  or  who  were  about  to  do  it,  had  themselves  shared  in 
due  proportion  the  benefits  and  use  of  the  money  which  had  been 
paid  into  the  treasury,  in  the  shape  of  schools,  highways,  and 
various  other  objects  which  the  necessities  of  a  municipal  institu- 
tion call  for,  —  concluded  to  reassess  the  tax,  and  to  provide  for 
its  assessment  in  a  manner  which  would  have  produced  perfect 
justice  to  every  individual  of  the  corporation,  and  would  have  pro- 
tected the  assessors  from  the  effects  of  their  inadvertence  in  the 
assessment  which  was  found  to  be  invalid.  The  inhabitants  of 
the  town  had  a  perfect  right  to  make  this  reassessment,  if  they 
had  a  right  to  raise  the  money  originally.  The  necessary  sup- 
plies to  the  treasury  of  a  town  cannot  be  intercepted,  because  of 
an  inequality  in  the  mode  of  apportioning  the  sum  upon  the  indi- 
viduals. Debts  must  be  incurred,  duties  must  be  performed,  by 
every  town ;  the  safety  of  each  individual  depends  upon  the 
execution  of  the  corporate  duties  and  trusts.  There  is  and  must 
be  an  inherent  power  in  every  town  to  bring  the  money  necessary 
for  the  purposes  of  its  creation  into  the  treasury  ;  and  if  its  course 
is  obstructed  by  the  ignorance  or  mistakes  of  its  agents,  they  may 
proceed  to  enforce  the  end  and  object  by  correcting  the  means ; 
and  whether  this  be  done  by  resorting  to  their  original  power  of 
voting  to  raise  money  a  second  time  for  the  same  purposes,  or  by 
directing  to  reassess  the  sum  before  raised  by  vote,  is  immaterial ; 
perhaps  the  latter  mode  is  best,  at  least  it  is  equally  good.''  ^ 

1  Per  Parker,  Ch.  J.,  in  Nelson  o.  Mil-  era   v.   Lucas,  93   U.   S.   108 ;    State   r. 

foril,  7  Pick.  18,  23.     See  also  Baker  v.  Hammonton,  38  N.  J.  430,  20  Am.  Rep. 

Windham,  13  Me.  74;  FuIW  r.  Groton,  404;  Miles  v.  Albany,  60  Vt.  79,  7  Atl. 

11   Gray,  340 ;    Board  of   Commission-  601.  The  duty,  however,  must  have  been 


308  CONSTITUTIONAL  LIMITATIONS.  [CH.  VIIL 

It  has  also  been  held  competent  for  a  town  to  appropriate 
money  to  indemnify  the  scliool  committee  for  expenses  incurred 
m  defending  an  action  for  an  alleged  libel  contained  in  a  report 
made  by  them  in  good  faith,  and  in  which  action  judgment  had 
been  rendered  in  their  favor.^  And  although  it  should  appear 
that  the  officer  had  exceeded  his  legal  right  and  authority,  yet,  if 
he  has  acted  in  good  faith  in  an  attempt  to  perform  his  duty,  the 
town  has  the  right  to  adopt  his  act  and  to  bind  itself  to  indemnify 
him.^  And  perhaps  the  legislature  may  even  have  power  to  corn- 
one  authorized  by  law,  and  the  matter  highways  within  its  bounds,  at  the  ez- 
one  in  which  the  corporation  had  an  in-  pense  of  the  inhabitants,  so  that  the  same 
terest.  Grefs^ory  v.  Bridgeport,  41  Conn,  may  be  safe  and  convenient  for  travellers; 
76,  19  Am.  Rep.  485.  In  Bristol  i*.  John-  and  we  tliink  it  has  the  power,  as  incident 
son,  34  Mich.  123,  it  appeared  that  a  to  this  duty,  to  indemnify  the  surveyor, 
township  treasurer  had  been  robbed  of  or  other  agent,  against  any  charge  or  lia- 
town  moneys,  but  had  accounted  to  the  bility  he  may  incur  in  the  bona  fide  dis- 
township  tlierefor.  An  act  of  the  legis-  charge  of  this  duty,  although  it  may  turn 
lature  was  then  obtained  for  refunding  out  on  investigation  that  he  mistook  his 
this  sum  to  liim  by  tax.  Hehl,  not  jus-  legal  riglits  and  authority.  The  act  by 
tified  by  the  constitution  of  the  State,  which  the  surveyor  incurred  a  liability 
which  forbids  the  allowance  of  demands  was  the  digging  a  ditcli,  as  a  drain  for 
against  tlie  public  by  the  legislature.  See  the  security  of  the  highway  ;  and  if  it 
People  i\  Supervisor  of  Onondaga,  16  was  done  for  the  purpose  of  raising  a 
Mich.  254.  [No  indemnity  can  be  given  legal  question  as  to  the  bounds  of  the 
an  officer  for  a  loss  arising  through  his  highway,  as  the  defendants  offered  to 
negligence.  Thorndike  v.  Camden,  82  prove  at  the  trial,  the  town  had,  never- 
Me.  89,  19  Atl.  95,  7  L.  R.  A.463.  Where  theless.  a  right  to  adopt  the  act,  for 
local  improvements  within,  the  power  of  they  were  interested  in  the  subject,  being 
tiie  legislature  to  autliorize  are  made  bound  to  keep  the  highway  in  repair, 
under  an  act  later  adjudged  unconstitu-  They  had,  therefore,  a  rigiit  to  deter- 
tional,  and  the  assessment  made  t4)ere-  mine  whether  they  would  defend  the 
under  fails, tlie  legislature  may  autliorize  surveyor  or  not;  and  having  determined 
a  reassessment  of  the  cost  of  the  im-  the  question,  and  appointed  the  plaintiffs 
provement.  Chester  v.  Black,  132  Pa.  5($8,  a  committee  to  carry  on  the  defence,  they 
19  AtL  276,  6  L.  R.  A.  802,  and  note.^  cannot  now  be  allowed  to  deny  their  lia- 

A  municipal  corporation,  it  is  said,  biliiy,  after  the  committee  have  paid  the 

may  offer  rewards  for  the  detection  of  charges  incurred  under  the  authority  of 

offenders  within  its  limits  ;  but  its  prom-  the  town.    The  town  had  a  right  to  act 

ise  to  reward  an  officer  for  that  which  on  the  subject-matter  which  was  within 

without  such  reward,  it  was  his  duty  to  their  jurisdiction ;   and   their  votes  are 

do,  is  void.    Dillon,  Mun.  Corp.  §  91,  and  binding  and  create  a  legal  obligation,  at- 

cases  cited.    And  see  note,  p.  310  post.  though  they  were  under  no  previous  obli- 

1  Fuller  V,  Groton,  11  Gray,  340.     See  gation  to  indenmify  the  surveyor.    That 

also  Hadsell  r.  Inhabitants  of  Hancock,  towns  have  an  authority  to  defend  and 

3  Gray,  526 ;  Pike  v.  Middleton,  12  N.  H.  indemnify  their  agents  who  may  incur 

278.  a  liability  by  an  inadvertent  error,  or  in 

3  A  surveyor  of  highways  cut  a  dm  in  tlie  performance  of  their  duties  imposed 

for  the  purpose  of  raising  a  legal  question  on  them  by  law,  is  fully  maintained  by 

as  to  the  bounds  of  the  highway,  and  the  the  case  of  Nolson  v.  Milford,  7  Pick.  18  " 

town  appointed   a  committee  to  dofend  Bancroft  r.  r^-nnfield,  18  Pick.  566,  668. 

an  action  brought  against  the  surveyor  And   see  Briggs  v.  Whipple,  6  Vt.  95; 

therefor,  and  voted  to  defray  the  expenses  Sherman  v.  Carr,  8  R.  1. 431.    A  collector 

incurred  by  the  committee.  By  the  court:  may   be  indemnified   for  public  money 

**  It  is  the  duty  of  a  town  to  repaii  all  stolen  from  him.    Fields  r.  Highland  Co. 
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pel  the  town,  in  such  a  case,  to  reimburse  its  oflBcers  the  expenses 
incurred  by  them  in  the  honest  but  mistaken  discharge  of  what 
they  believed  to  be  their  duty,  notwithstanding  the  town,  by  vote, 
has  refused  to  do  so.^ 

Construction  of  Municipal  Powers. 

The  powers  conferred  upon  municipalities  must  be  construed 
with  reference  to  tlie  object  of  their  creation,  namely,  as  agencies 
of  the  State  in  local  government.^  The  State  can  create  them 
for  no  other  purpose,  and  it  can  confer  powers  of  government  to 
no  other  end,  without  at  once  coming  in  conflict  with  the  consti- 
tutional maxim,  that  legislative  power  cannot  be  delegated,  or 
with  other  maxims  designed  to  confine  all  the  agencies  of  gov- 
ernment to  the  exercise  of  their  proper  functions.  And  wherever 
the  municipality  shall  attempt  to  exercise  powers  not  within  the 
proper  province  of  local  self-government,  whether  the  right  to  do 
80  be  claimed  under  express  legislative  grant,  or  by  implication 
from  the  charter,  the  act  must  be  considered  as  altogether  ultra 
vireSj  and  therefore  void, 

Commisaioners,  36  Ohio  St.  476.     Com-  within  the  citj,  and  pledged  the  faith  of 

pare  Bristol  v.  Johnson,  34  Mich.  128.  the  city  to  the  payment  of  the  yalue. 

^  Guilford  v.  Supervisors  of  Clienango,  The  Court  of  Appeals  of  Virginia  after- 

18  N.  Y.  143.    See  this  case  commented  wards  decided  that  the  city  might  be  held 

upon  by  Lyon,  J.,  in  State  p.  Tappan,  29  liable  on  the  pledge  in  an  action  of  a«- 

Wis.  064,  680.    On  the  pnge  last  men-  sumpsit.    /?it^s,  J.,  says :  "  By  its  charter 

tioned  it  is  said :  *'  We  have  seen  no  case,  the  council  is  specially  empowered  to 

except  in  the  courts  of  New  York,  which  '  pass  all  by-laws,  rules,  and  regulations 

holds  that  such  moral  obligation  gives  the  which  they  shall  deem  necessary  for  the 

legislature  power  to  compel  payment."  peace,  comfort,  convenience,  good  order. 

The  case  in  New  York  is  referred  to  as  good  morals,  health,  or  safety  of  said  city, 

authority  in  New  Orleans  v.  CUrk,  96  or  of  the  people  or  property  therein.'    It 

U.  8.  644.    Where  officers  make  them-  is  hard  to  conceive  of  larger  terms  for  the 

selves  liable  to  penalties  for  refusal  to  grant  of  sovereign  legislative  powers  to 

perform  duty,  the  corporation  has  no  au-  the  specified  end  than  those  thus  em- 

thority  to  indemnify  them.    Halstead  v.  ployed  in  the  charter ;  and  they  must  be 

Mayor,  Ac.  of  New  York,  3  N.  Y.  430;  taken  by  necessary  and  unavoidable  in- 

Merrill  v.  Plainfield,  45  N.  H.  126.    See  tendment  to  comprise  the  powers  of  emi- 

Frost  V.  Belmont,  6  Alien,  152 ;  People  v.  nent  domain  within  these  limits  of  pre- 

Lawrence,  6  Hill,  244;  Vincent  v.  Nan-  scribed  jurisdiction.      There  were  two 

tucket,  12  Cush.  108.  modes  open  to  the  council:  first,  to  direct 

*  A  somewhat  peculiar  question  was  the  destruction  of  these  stores,  leaving 

involved  in  the  case  of  Jones  v.  Rich-  the  question  of  the  city's  liability  therefor 

mond,  18  Oratt  517.    In  anticipation  of  to  be  afterwards  litigated  and  determined ; 

the  evacuation  of  the  city  of  Richmnnd  or  secondly,  assuming  their  liability,  to 

by  the  Confederate  authorities,  and  under  contract  for  the  values  destroyed  under 

the  apprehension  that  scenes  of  disorder  their  orders.    Had  they  pursued  the  first 

might  follow  which  would  be  aggravated  mode,  the  corporation  would  have  been 

by  the  opportunity  to  obtain  intoxicating  liable  in  an  action  of  trespass  for  the 

liquors,  the  common  council  ordered  the  damages ;   but  they  thought  proper  to 

seisore  and  destmotion  of  all  such  liquors  adopt  the  latter  mode,  make  it  a  matter  of 
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A  reference  to  a  few  of  the  adjudged  cases  will  perhaps  best 
illustrate  this  principle.  The  common  council  of  the  city  of 
Buffalo  undertook  to  provide  an  entertainment  and  ball  for  its 
citizens  and  certain  expected  guests  on  the  4th  of  July,  and  for 
that  purpose  entered  into  contract  with  a  hotel-keeper  to  provide 
the  entertainment  at  his  house,  at  the  expense  of  the  city.  The 
entertainment  was  furnished  and  in  part  paid  for,  and  suit  was 
brought  to  recover  the  balance  due.  The  city  had  authority  under 
its  charter  to  raise  and  expend  moneys  for  various  specified  pur- 
poses, and  also  "  to  defray  the  contingent  and  other  expenses  of 
the  city."  But  providing  an  entertainment  for  its  citizens  is  no 
part  of  municipal  self-government,  and  it  has  never  been  consid- 
ered, where  the  common  law  has  prevailed,  that  the  power  to  do 
so  pertained  to  the  government  in  any  of  its  departments.  The 
contract  was  therefore  held  void,  as  not  within  the  province  of 
the  city  government.* 

contract,  and  approach  their  citizens,  not  of  a  person  supposed  to  have  committed 
as  trespassers,  but  with  tlie  amicable  prof-  murder  therein.  Gale  r.  South  Berwick, 
fer  of  a  formal  receipt  and  the  plighted  61  Me.  174.  See  also  Hawk  v.  Marion 
faith  of  the  city  for  the  payment.  In  this  County,  48  Iowa,  472 ;  Hanger  r.  Des 
they  seem  to  me  to  be  well  justified."  Moines,  62  Iowa,  198,  2  N.  W.  1105;  85 
Judge  Dillon  doubts  the  soundness  of  this  Am.  Rep.  266 ;  Board  of  Commissioners  v. 
decision.  Dillon,  Mun.  Corp.  §  871,  note.  Bradford,  72  Ind.  465,  87  Am.  Rep. 
The  case  seems  to  us  analogous  in  princi-  174 ;  Patton  v.  Stephens,  14  Bush,  824. 
pie  to  that  of  the  destruction  of  buildings  Contra,  Borough  of  York  v,  Forscht,  28 
to  stop  the  progress  of  a  fire.  In  each  Pa.  St.  891 ;  and  see.  People  v.  Holly, 
case  private  property  is  destroyed  to  an-  supra.  As  to  the  power  of  a  municipality 
ticipate  and  prevent  an  impending  public  to  bind  itself  by  the  offer  of  a  reward, 
calamity.  [[Jones  v.  Richmond  is  over-  see,  further,  Crawshaw  v,  Boibury,  7 
ruled  in  Wallace  v,  Richmond,  94  Va.  Gray,  874;  Lee  v.  Flemingsburgh,  7 
204,  26  S.  E.  686,  36  L.  R.  A.  664.;]  See  Dana,  28 ;  Loveland  v,  Detroit,  41  Mich. 
post,  pp.  767,  867,  868.  ^Village  may  of-  867,  1  N.  W.  962 ;  Janvrin  p.  Exeter,  48 
fer  reward  for  arrest  and  conviction  of  N.  H.  88;  Murphy  v.  Jacksonville,  18  Fla. 
incendiaries.  People  v.  Holly,  119  Mich.  818.  An  officer  cannot  claim  an  offered 
637, 78  N.  W.  666, 44  L.  R.  A.  677,  76  Am.  reward  for  merely  doing  his  duty.  Pool  r. 
St.  435.3  Boston,  6  Cush,  219.  See  Stamp  v.  Cass 
1  Hodges  V.  Buffalo,  2  Denio,  110.  See  County,  47  Mich.  880, 11  N.  W.  188.  Nor, 
also  the  case  of  New  London  v.  Brainard,  under  its  general  authority  to  raise 
22  Conn.  662,  which  follows  and  approves  money  for  **  necessary  town  charges,"  is 
this  case.  The  cases  differ  in  this  only  :  a  town  authorized  to  raise  and  expend 
that  in  the  first,  suit  was  brought  to  en-  moneys  to  send  lobbyists  to  the  legisla- 
force  the  illegal  contract,  while  in  the  ture.  Frankfort  v.  Winterport,  64  Me. 
second  the  city  was  enjoined  from  paying  260;  Mead  v,  Acton,  189  Mass.  341,  1  N. 
over  moneys  which  it  had  appropriated  E.  413.  Nor,  under  like  authority,  to 
for  the  purposes  of  the  celebration.  The  furnish  a  uniform  for  a  volunteer  mill- 
cases  of  Tash  V.  Adams,  10  Cush.  262;  tary  company.  Claflin  v.  Hopkinton,  4 
Hood  V.  Lynn,  1  Allen,  103,  and  Austin  v.  Gray,  602.  Under  power  to  raise  money 
Coggeshall,  12  R.  1. 829, 34  Am.  Rep. 648,  for  celebration  of  holidays  and  "other 
are  to  the  same  effect.  A  town,  it  has  public  purposes/'  it  may  raise  it  for  pub- 
been  held,  cannot  lawfully  be  assessed  to  lie  concerts.  Hubbard  v.  Taunton,  140 
pay  a  reward  offered  by  a  vote  of  the  Mass.  467,  6  N.  £.  157.  Where  a  manic- 
town  for  the  apprehension  and  conviction  ipal   coxporation  enters  into  a  contraci 
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The  Bupervisorfl  of  the  city  of  New  York  refused  to  perform  a 
duty  imposed  upou  them  by  law,  and  were  prosecuted  severally 
and  judgment  recovered,  for  the  penalty  which  the  law  imposed 
for  such  refusal.  The  board  of  supervisors  then  assumed,  on  be- 
half of  the  city  and  county,  the  payment  of  these  judgments, 
together  with  the  costs  of  defending  tlie  suits,  and  caused  drafts 
to  be  drawn  upon  the  treasurer  of  the  city  for  these  amounts.  It 
was  held  that  these  drafts  upon  the  public  treasury  to  indemnify 
officers  for  disregard  of  duty  were  altogether  unwarranted  and 
void,  and  that  it  made  no  di£ference  that  the  officers  had  acted 
conscientiously  in  refusing  to  perform  their  duty,  and  in  the  hon- 
est belief  that  the  law  imposing  the  duty  was  unconstitutional. 
The  city  had  no  interest  in  the  suits  against  the  supervisors,  and 
appropriating  the  public  funds  to  satisfy  the  judgments  and  costs 
was  not  within  either  the  express  or  implied  powers  conferred 
upon  the  board.^  It  was  in  fact  appropriating  the  public  money 
for  private  purposes,  and  a  tax  levied  therefor  must  consequently 
be  invalid,  on  general  principles  controlling  the  right  of  taxation, 
which  will  be  considered  in  another  place.  In  an  Iowa  case  it  is 
said  :  *'  No  instance  occurs  to  us  in  which  it  would  be  competent 
for  [a  municipal  corporation]  to  loan  its  credit  or  make  its  accom- 
modation paper  for  the  benefit  of  citizens,  to  enable  them  to 
execute  private  enterprises  ;'*  ^  and  where  it  cannot  loan  its  credit 
to  private  undertakings,  it  is  equally  without  power  to  appropriate 
the  moneys  in  its  treasury  for  such  purposes,  or  by  the  conduct  of 
its  officers  to  subject  itself  to  implied  obligations.^ 

ultra  vires,  no  implied  contract  arises  to  shen,  11  Pick.  306 ;  Merrill  t^.  Plainfleld, 

compensate  the  contractor  for  anything  45  N.  H.  126. 

he  may  have  done  under   it,  notwith-         ^  Clark  v.  Des  Moines,  19  Iowa,  199, 

standing  the  corporation  may  have  reaped  224;  Carter  v.  Dubaque,  36  Iowa,  416. 

a  benefit  therefrom.    McSpedon  o.  New  See  Tyson  u.  School  Directors,  61  Pa.  St. 

York,  7  Bosw.  601;  McDonald  r.  Mayor,  9:  Freeland  v,  Hastings,  10  Allen,  570; 

68  N.  T.  23 ;  Zottman  v,  San  Francisco,  Thompson  v.  Pittston,  59  Me.  646 ;  Kelly 
20  Cal.96 ;  Niles  Water  Works  v.  Mayor,  v.  Marshall,  69  Pa.  St.  819;  Allen  v.  Jay, 

69  Mich.  311,  26  N.  W.  625.  Compare  60  Me.  124,  Am.  Law  Reg,  Aug.,  1873 
East  St.  Louis  v.  East  St.  L.,  &c.  Co.,  19  witli  note  by  Judge  Redfield,  11  Am. 
111.  A  pp.  44;  Montgomery  v,  Montgom-  Rep.  185. 

ery  Water  Works,  79  Ala.  233.    [[County  *  "  In  determining  whether  the  sub- 

cannot  lease  rooms  of  court-house  to  be  ject-matter  is  witiiin  the  legitimate  au- 

used  for  private  purposes.    State  v.  Hart,  thority  of  the  town,  one  of  the  tests  is  to 

144  Ind.  107,  43  N.  £.  7,  33  L.  R.  A.  118;  ascertain  whether  the  expenses  were  in- 

upon  lease  of  public  buildings  for  private  curred  in  relation  to  a  subject  specially 

purposes,  see  note  to  this  case  in  L.  R.  A3  placed  by  law  in  other  hantls.  ...    It  is 

^  Halstead  v.  Mayor,  &c.  of  New  York,  a  decisive  test  against  the  validity  of  all 

8  N.  Y.  430.    See  a  similar  case  in  People  grants  of  money  by  towns  for  objects 

V,  Lawrence,  6  Hill,  244.    See  also  Car-  liable  to  that  objection,  but  it  does  not 

roll  V,  8l  Louis,  12  Mo.  444 ;  Vincent  v.  settle  questions  arising  upon  expenditures 

Nantucket,  12  Cosh.  108 ;  ParsoDs  9.  Go-  for  objects  not  specially  provided  for.  In 
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The  powers  conferred  upon  the  municipal  governments  must 
also  be  construed  as  confined  in  their  exercise  to  the  territorial 
limits  embraced  within  the  municipality ;  (a)  and  the  fact  that 
these  powers  are  conferred  in  general  terms  will  not  warrant  their 
exercise  except  within  those  limits.  A  general  power  "to  pur- 
chase, hold,  and  convey  estate,  real  and  personal,  for  the  public 
use  "  of  the  corporation,  will  not  authorize  a  purchase  outside  the 
corporate  limits  for  that  purpose.^  Without  some  special  pro- 
vision they  cannot,  as  of  courae,  possess  any  control  or  rights 
over  lands  lying  outside ;  ^  and  the  taxes  they  levy  of  their  own 
authority  and  the  moneys  they  expend,  must  be  for  local  purposes 
only.^ 

But  the  question  is  a  very  different  one  how  far  the  legislature 
of  the  State  may  authorize  the  <;orporatiou  to  extend  its  action  to 
objects  outside  the  city  limits,  and  to  engage  in  enterprises  of  a 
public  nature  which  may  be  expected  to  benefit  the  citizens  of 
the  municipality  in  common  with  the  people  of  the  State  at  large, 
and  also  in  some  special  and  peculiar  manner,  but  which  never- 
theless are  not  under  the  control  of  the  corporation,  and  are  so 
far  aside  from  the  ordinary  purposes  of  local  governments  that 
assistance  by  the  municipality  in  such  enterprises  would  not 
be  warranted  under  any  general  grant  of  power  for  municipal 

such  cases  the  question  still  will  recur,  ^  Per  Kent,  Chancellor,  Denton  v. 
whether  the  expenditure  was  within  the  Jackson,  2  Johns.  Ch.  820.  And  see 
jurisdiction  of  the  town.  It  may  be  safely  Bullock  v.  Curry,  2  Met.  (Ky.)  171 ; 
assumed  that,  if  the  subject  of  the  ex-  Weaver  v.  Cherry,  8  Ohio,  n.  8.  664 ; 
penditure  be  in  furtherance  of  some  duty  North  Hempstead  v.  Hempstead,  Hopk. 
enjoined  by  statute,  or  in  exoneration  of  288;  Concord  v.  Boscawen,  17  N.  H.  465; 
tliecitizensof  the  town  from  a  liability  to  Coldwater  v.  Tucker,  36  Mich.  474.  A 
a  common  burden,  a  contract  made  in  city  may  be  authorized  to  take  land  out- 
reference  to  it  will  be  valid  and  bindini;  side  for  a  park.  Matter  of  Application  of 
upon  the  town."  Allen  i;.  Taunton,  19  Mayor,  99  N.  T.  669.  [^But  neither  the 
Pick.  485,  487.  See  Tucker  v.  Virginia  legislature  of  the  home  state  nor  that  of 
City,  4  Nev.  20.  It  is  no  objection  to  the  a  sister  state  can  authorize  the  city  to 
validity  of  an  act  which  authorizes  an  ex-  construct  and  control  a  highway  in  the 
penditure  for  a  town-hall  that  rooms  to  sister  state.  Becker  v.  La  Crosse,  99 
be  rented  for  stores  are  contained  in  it.  Wis.  414,  75  N.  W.  84,  40  L.  R.  A.  829, 
White  V.  Stamford,  87  Conn.  678.  67  Am.  St.  874.] 

1  Riley  v.  Rochester,  9  N.  Y.  64.    It  is  »  In  Parsons  r.  Goshen.  11  Pick.  896. 

competent  for  a  municipnl  corporation  to  the  action  of  a  town  appropriating  money 

purchase   land  outside  to  supply  itself  in  aid  of  the  construction  of  a  county 

with  water.    Newman  v.  Ashe,  9  Bax.  road  was  held  void  and  no  protection  to 

380.    Or  to  provide  drainage.    Coldwater  the  officers  who  had  expended  it.    See 

V.  Tucker,  36  Mich.  474.  24  Am.  Rep.  also  Concord  v.  Boscawen,  17  N.  H.  465. 

601.   See  Rochester  u.  Riisli,  80  N.  T.  802 ;  A  town  cannot  lay  a  tax  for  the  benefit 

Houghton  V.  Huron  Copper  M.  Co.,  57  of  a  cemetery  which  it  does  not  control. 

Mich.  547,  24  N.  W.  820.  Luques  v.  Dresden,  77  Me.  186. 

(a)  [State  v.  Eason,  114  N.  C.  787,  19  S.  E.  88,  41  Am.  St.  811,  28  L.  B.  A.  620, 
and  note  apon  boundary  of  municipality  upon  navigable  8tream.3 
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government.  For  a  few  years  past  the  sessions  of  the  legisla- 
tive bodies  of  tlie  several  States  have  been  prolific  in  legislation 
which  has  resulted  in  flooding  the  country  with  municipal  secur- 
ities issued  in  aid  of  works  of  public  improvement,  to  be  owned, 
controlled,  and  operated  by  private  parties,  or  by  corporations 
created  for  the  purpose ;  the  works  themselves  being  designed 
for  the  convenience  of  the  people  of  the  State  at  large,  but  being 
nevertheless  supposed  to  be  specially  beneficial  to  certain  locali- 
ties because  running  near  or  through  them,  and  therefore  justify- 
ing, it  is  supposed,  the  imposition  of  a  special  burden  by  taxation 
upon  such  localities  to  aid  in  their  construction.^  We  have 
elsewhere^  referred  to  cases  in  which  it  has  been  held  that  the 
legislature  may  constitutionally  authorize  cities,  townships,  and 
counties  to  subscribe  to  the  stock  of  railroad  companies,  or  to 
loan  them  their  credit,  and  to  tax  their  citizens  to  pay  these 
subscriptions,  or  the  bonds  or  other  securities  issued  as  loans, 
where  a  peculiar  benefit  to  the  municipality  was  anticipated 
from  the  improvement.  The  rulings  in  these  cases,  if  sound, 
must  rest  upon  the  same  right  which  allows  such  municipalities 
to  impose  burdens  upon  their  citizens  to  construct  local  streets 
or  roads,  and  they  can  only  be  defended  on  the  ground  that  "the 
object  to  be  accomplished  is  so  obviously  connected  with  the 
[municipality]  and  its  interests  as  to  conduce  obviously  and  in 
a  special  manner  to  their  prosperity  and  advancement."^    But 

1  In  Merrick  v.  Inhabitants  of  Am-  writers  last  named  in  note  to  the  case 

herst,  12  Allen,  600,  it  was  held  compe-  of  People  v.  Township  Board  of  Salem, 

tent  for  the  legislature  to  authorize  a  9  Am.  Law  Reg.  487.    And  Judge  Dillon 

town  to  raise  money  by  taxation  for  a  well  remarks  In  his  Treatise  on  Municipal 

State  agricultural  college,  to  be  located  Corporations  (§  104)  that,  *'  regarded  in 

tlierein.     The  case,  however,  we  think,  the  light  of  its  effects,  there  is  little  hesi- 

stands  on  different  reasons  from  those  tation  in  affirming  that  this  invention  to 

where  aid  has  been  voted  by  municipali-  aid  private  enterprises  has  proved  itself 

ties  to  public  improvements.    See  it  ex-  banefUl  in  the  last  degree." 
plained  in  Jenkins  t;.  Andover,  108  Mass.         If  we  trace  the  beginning  of  this  legis- 

94.    And  see  similar  cases  referred  to,  lation,  we  sliali  find  it  originating  at  a 

pott,  p.  832,  note.  time  when  there  had  been  little  occasion 

'  Ante,  pp.  106-168.  to  consider  with  care  tlie  limitations  to 

*  Talbot  V.  Dent,  9  B.  Monr.  626.    See  the  functions  of  municipal  government, 

Hasbrouck   v.  Milwaukee,   13   Wis.  37.  because  as  yet  those  functions  had  Ijeen 

It  seems  not  inappropriate  to  remark  in  employed  witli  general  caution  and  pru- 

tliis  place  that  the  three  autliors  wiio  dence,  and  no  disposition  had  been  mani- 

have  treated  so  ably  of  municipal  con-  fested  to  stretch  their  powers  to  make 

stitntional  law  (Mr.  Sed),rwick,  Stat.  &  them  embrace  matters  not  usually  recog> 

Const.  Law,  464).  of  railway  law  (Judge  nized  as  properly  and  legitimately  falling 

Redfleld),  and  of  municipal  corporations  within  them,  or  to  make  use  of  the  mu- 

(Judge  Dillon),  have  all  united  in  con-  nicipal  machinery  to  further  private  ends, 

demning  this  legislation  as  unsound  and  Nor  did   the  earliest   decisions    attract 

unwarranted  by  the  principles  of  const i-  much    attention,  for    they  referred    to 

ttttlonal  law.    See  the  views  of  the  two  matters  tomewhat  local,  and  the  spirit  of 
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there  are  authorities  which  dispute  their  soundness,  and  it  can- 
not be  denied  that  this  specie  of  legislation  has  been  exceedingly 

speculation  was  not  as  3'et  rife.  When  the  rectly  place  upon  their  shoulders  by  the 
construction  of  railways  and  canals  was  aid  of  municipal  action, 
first  entered  upon  by  an  expenditure  of  The  legislation  adopted  under  this 
public  funds  to  any  considerable  extent,  construction  some  of  the  courts  felt 
the  States  themselves  took  them  in  compelled  to  sustain,  upon  the  accepted 
charge,  and  for  a  time  appropriated  large  principle  of  constitutional  law  that  no 
sums  and  incurred  immense  debts  in  legislative  authority  is  forbidden  to  the 
enterprises,  some  of  which  were  of  high  legislature  unless  forbidden  in  terms ; 
importance  and  others  of  little  value,  the  and  the  voting  of  municipal  aid  to  rail- 
cost  and  management  of  which  threatened  roads  became  almost  a  matter  of  course 
them  at  length  with  financial  disaster,  wherever  a  plausible  scheme  could  be 
bankniptcy,  and  possible  repudiation,  presented  by  interested  parties  to  invite 
No  loni;  experience  was  required  to  dem-  it.  In  some  localities,  it  is  true,  vigorous 
onstrate  that  railways  and  canals  could  protest  was  made ;  but  as  the  handling 
not  be  profitably,  prudently,  or  safely  of  a  large  amount  of  public  money  was 
managed  by  the  shifting  administrations  usually  expected  to  make  the  fortune 
of  State  government ;  and  many  of  the  of  the  projectors,  whether  the  enterprise 
States  not  only  made  provision  for  dis-  proved  successful  or  not,  means  either 
posing  of  their  interest  in  works  of  public  fair  or  unfair  were  generally  found  to 
improvement,  but,  in  view  of  a  bitter  overcome  all  opposition.  Towns  some- 
experience  of  the  evils  already  developed  times  voted  large  sums  to  railroads  on  the 
in  undertaking  to  construct  and  control  ground  of  local  benefit  where  the  actual 
them,  they  amended  their  constitutions  so  and  inevitable  result  was  local  injury,  and 
as  to  prohibit  the  State,  when  again  the  the  projectors  of  one  scheme  succeeded 
fever  i)f  speculation  should  prevail,  from  in  obtaining  and  negotiating  the  bonds 
engaging  anew  in  such  undertakings.  of  one  municipality  to  the  amount  of  a 
All  experience  shows,  however,  that  quarter  of  a  million  dollars,  wiiicli  are 
men  are  abundant  who  do  not  scruple  to  now  being  enforced,  though  the  work 
evade  a  constitutional  provision  which  they  were  to  aid  was  never  seriously  be- 
they  find  opposed  to  their  desires,  if  they  gun.  A  very  large  percentage  of  all  the 
can  possibly  assign  a  plausible  reason  for  aid  voted  was  paid  to  "work  up  the  aid,*' 
doing  so ;  and  in  the  case  of  the  provi-  sacrificed  in  discounts  to  purchasers  of 
sions  before  referred  to,  it  was  not  long  bonds,  expended  in  worthless  undertake 
before  persons  began  to  question  their  ings,  or  otherwise  lost  to  the  taxpayers ; 
phraseology  very  closely,  not  that  tliey  and  the  cases  might  almost  be  said  to  be 
might  arrive  at  the  actual  purpose,  —  exceptional  in  which  municipalities,  when 
which  indeed  was  obvious  enough,  —  but  afterwards  they  were  called  upon  to  meet 
to  discover  whether  that  purpose  might  their  obligations,  could  do  so  with  a  feel- 
not  be  defeated  without  a  violation  of  the  ing  of  having  receivpd  the  expected  con- 
express  terms.  The  purpose  clearly  was  sideration.  Some  State  and  territorial 
to  remand  all  such  undertakings  to  pri-  governors  did  noble  work  in  endeavoring 
vate  enterprise,  and  to  protect  the  citi-  to  stay  this  reckless  legislative  and  mu- 
tens  of  the  State  from  being  taxed  to  aid  nicipal  action,  and  some  of  the  States  at 
them ;  but  while  the  State  was  forbidden  length  rendered  such  action  impossible 
to  engage  in  such  works,  it  was  unfor-  by  constitutional  provisions  so  plain  and 
tunately  not  expressly  declared  that  positive  that  the  most  ingenious  mind 
the  several  members  of  the  State,  in  was  unable  to  misunderstand  or  pervert 
their  corporate  capacity,  were  also  for-  them. 

bidden  to  do  so.    The  conclusion  sought  When  the  United  States  entered  upon 

and  reached  was  that  the  agencies  of  the  a  scheme  of  internal  improvement,  the 

State  were  at  liberty  to  do  what  was  for-  Cumberland  road  was  the  first  important 

bidden  to  the  State  itself,  and  the  burden  project  for  which  its  revenues  were  de- 

of  debt  which  the  State  might  not  directly  manded.    The  promises  of  this  enterprise 

impose  upon  its  citizens,  it  might  Indi-  were  of  continental   magnificence   and 
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mischievous  in  its  results,  that  it  has  created  a  great  burden  of 
public  debt,  for  which  in  a  largo  number  of  cases  the  anticipated 

importance,  bat  they  ended,  after  heayy  by  settlers  who  woald  have  lessened  his 

national  expenditures,  in  a  road  no  more  taxes  by  contributing  their  share  to  the 

national  than  a  thousand  others  which  the  public  burdens.    The  grants,  therefore, 

road-masters  in  the  several  States  have  in  such  cases,  instead  of  being  at  once 

constructed  with  the  local  taxes ;  and  U  devoted  to  improTements  for  the  benefit 

was  finally  abandoned  to  the  States  as  a  of  settlers,  were  in  fact  kept  in  a  state  of 

common  highway.    When  next  a  great  nature  by  the  speculators  who  had  se- 

national  scheme  was  broached,  the  aid  of  cured  them,  until  the  improvements  of 

the  general  government  was  demanded  settlers  in  their  vicinity  could  make  the 

by  way  of  subsidies  to  private  corpora^  grantees  wealthy  by  the  increase  in  value 

tions,  who  presented  schemes  of  works  which  such  improvements  gave  to  the 

of  great  public  convenience  and  utility,  land  near  them.    In  saying  this  the  ad- 

whluh  were  to  open  up  the  new  Territories  mission  is  freely  made  that  in  many  cases 

to  improvement  and  settlement  sooner  the  grants  were  promptly  and  honestly 

than  the  business  of  the  country  would  appropriated   in   accordance  with   their 

be  likely  to  induce  unaided  private  capi-  nominal  purpose ;  but  the  general  verdict 

tal  to  do  it,  and  which  consequently  ap-  now  is  that  the  system  was  necessarily 

pealed  to  the  imagination  rather  than  to  corruptive  and  tended  to  invite  fraud, 

facts  to  demonstrate   their  importance,  and  that  some  persons  of  influence  man- 

and  afforded  abundant  opportunity  for  aged    to   accumulate    great  wealth    by 

sharp  operators  to  call  to  their  assistance  grants  indirectly  secured  to  themselves 

the  national  sentiment,  then  peculiarly  under  the  unfounded  pretence  of  a  desire 

strong  and  active  by  reason  of  the  at-  to  aid  and  encourage  the  pioneers  in  the 

tempt  recently  made  to  overthrow  the  wilderness. 

government,  in  favor  of  projects  whose  Some  States  also    have  recently  in 

national  importance  in  many  cases  the  their  corporate  capacity  again  engaged 

imagination  alone  could  discover.    The  in    issuing   bonds  to   subsidize   private 

general  result  was  the  giving  away  of  corporations,  with  the  natural  result  of 

immense  bodies  of  land,  and  la  some  serious  State  scandals,  State  insolvency, 

cases  the  granting  of  pecuniary  aid,  with  public  discontent,  and  in  some  cases,  it 

a  recklessness  and  often  with  an  appear-  would  seem,  almost  inevitable  repudia- 

ance  of  corruption  that  at  length  startled  tion.    Their  governments,  amid  the  dis- 

the  people,  and  aroused  a  public  spirit  orders  of  the  times,  have  fallen  into  the 

before  which  the  active  spirits  in  Con-  ,bands  of  strangers  and  novices,  and  the 

gress  who  had  promoted  these  grants,  hobby  of  public  improvement  has  been 

and  sometimes  even  demanded  them  in  ridden  furiously  under  the  spur  of  indi- 

the  name  of  the  poor  settler  in  the  wilder-  vidual  greed. 

ness  who  was  unable  to  get  his  crops  to  It  has  often  been  well  remarked  that 

market,  were  compelled  to  give    way.  the  abuse  of  a  power  fhmishes  no  argu- 

The  scandalous  frauds  connected  with  ment  against  its  existence ;  but  a  system 

the  Padflo  Railway,  which  disgraced  the  so  open  to  abuses  may  well  challenge  at- 

nation  in  the  face  of  the  world,  and  the  tention  to  its  foundations.    And  when 

great  and  disastrous  financial  panic  of  those  foundations  are  examined,  it  is  not 

1873,  were  legitimate  results    of   such  easy  to  find  for  them  any  sound  support 

•obsldies ;  but  the  pioneer  in  the  wilder-  in  the  municipal  constitutional  law  of 

ness  had  long  before  discovered  that  land  this  country.    The  same  reasons  which 

grants  were  not  always  sought  or  taken  justify  subsidies  to  the  business  of  com- 

with  a  view  to  an  immediate  appropria-  mon    carriers  by  railway  will  support 

tion  to  the  roads  for  the  construction  of  taxation  in  aid  of  any  private  business 

which  they  were  nominally  made,  but  that  whatsoever. 

the  result  in  many  cases  was  that  large  It  Is  sometimes  loosely  said  that  rail- 
tracts  were  thereby  kept  out  of  the  mar-  way  companies  are  public  corporations, 
ket  and  from  taxation,  which  otherwise  but  the  law  does  not  so  regard  them.  It 
would  have  been  purchased  and  occnpled  is  the  settled  doctrine  of  the  law  thtX, 
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benefit  was  never  received,  and  that,  as  is  likely  to  be  the  case 
where  municipal  governments  take  part  in  projects  foreign  to 

like  banks,  mining  companies,  and  man-  the  public  burden ;  the  latter  compels 
ufacturing  companies,  they  are  mere  him  to  part  with  nothing  fur  which  he  is 
private  corporations,  supposed  to  be  or-  not  to  receive  pecuniary  compensation, 
ganlzed  for  the  benefit  of  the  individual  The  tax  in  the  one  case  is  an  exaction, 
corporators,  and  subject  to  no  otlier  pub-  the  appropriation  iu  the  otlier  is  only  a 
lie  supervision  or  control  than  any  other  forced  sale.  To  take  money  for  private 
private  association  for  business  purposes  purposes  under  pretence  of  taxation  is, 
to  which  corporate  powers  have  been  as  has  been  often  said,  but  robbery  and 
granted.  Darmouth  College  v.  Wood-  plunder;  to  appropriate  under  the  right 
ward,  4  Wheat.  518;  Bonaparte  v.  Cam-  of  eminent  domain  for  a  private  corpora- 
den  &  Amboy  R.  R.  Co.,  Baldw.  216;  tion  robs  no  one,  because  the  corporation 
Eustis  V.  Parker,  1  N.  H.  273 ;  Ohio,  &c.  pays  for  what  is  taken,  and  in  some 
R.  R.  Co.  V.  Ridge,  6  Blackf .  78 ;  Cox  v.  cases,  important  to  the  welfare  and  pros- 
Tjouisville,  &c  R  R.  Co.,  48  Ind.  178, 189;  perity  of  the  commnnity,  and  where  a 
Roanoke,  &c.  R.  R  Co.  v.  Davis,  2  Dev.  public  convenience  is  to  be  provided,  —  as 
&  Bat.  461 ;  Dearborn  t;.  Boston,  C.  &  M.  in  the  case  of  a  grist  mill,  —  it  has  long 
R.  R.  Co.,  4  Fost.  179 ;  Trustees,  &c.  v.  been  held  competent  to  exercise  ttie  one 
Auburn,  &c.  R.  R.  Co.,  3  Hill,  667;  Tins-  power,  while  the  other  was  conceded  to 
man  v.  Belvidere,  &c.  R.  R.  Co.,  26  N.  J.  be  inadmissible.  Few  persons  would  at- 
148;  Thorpe  v.  Rutland,  &c.  R.  R.  Co.,  tempt  to  justify  a  tax  in  aid  of  a  mill- 
27  Vt.  140 ;  Alabama  R.  R.  Co.  v.  Kidd,  owner,  on  the  ground  tliat  laws  appro- 
29  Ala.  221 ;  Turnpike  Co.  v.  Wallace,  8  priating  lands  for  his  benefit,  but  at  his 
Watts,  816 ;  Seymour  v.  Turnpike  Co.,  10  expense,  have  been  supported. 
Ohio,  477 ;  Ten  Eyck  v.  D.  &  R.  Canal,  3  The  truth  is,  the  right  to  tax  in  favor 
Harr.  200 ;  Atlantic,  &c.  Telegrnpii  Co.  of  private  corporations  of  any  description 
V.  Chicago,  &c.  R.  R.  Co.,  6  Biss.  168 ;  must  rest  upon  tlie  broad  ground  that  the 
A.  &  A.  on  Corp.  §§  30-86 ;  Redf.  on  power  of  the  legislature,  subject  only  to 
Railw.  0.  8,  §  1 ;  Pierce  on  Railroads,  19,  the  express  restrictions  of  the  constitu- 
20.  Taxation  to  subsidize  them  cannot  tion,  is  supreme,  and  that^  in  the  lan« 
therefore  be  justified  on  the  ground  of  guage  of  some  of  the  cases,  "  if  there  be 
any  public  character  they  possess,  any  the  least  possibiUty  that  making  the  gift 
more  than  to  subsidize  banks  or  mining  will  be  promotive  in  any  degree  of  the 
companies.  [This  doctrine  seems  not  public  welfare,  it  becomes  a  question  of 
DOW  to  be  generally  recognized.  See  Fol-  policy,  and  not  of  natural  justice,  and  the 
som  V.  Township  Ninety-Six,  169  U.  S.  determination  of  the  legislature  is  con- 
611,  16  Sup.  Ct.  Rep.  174,  and  cases  elusive.*'  {Pott,  p.  698.)  But  nothing 
therein  cited.  That  railroad  corporations  is  better  settled  on  authority  than  that 
are  quasi-public,  see  Central  Transp.  Co.  this  strong  language,  though  entirely  true 
V.  Pullman's  P.  C  Co.,  139  U.  S.  24, 11  when  it  refers  to  the  making  provision 
Supt.  Ct.  Rep.  478 ;  State  v.  Minnesota  for  those  things  which  it  falls  within  the 
T.  R.  Co.,  80  Minn.  108,  88  N.  W.  32,  60  province  of  government  to  provide  for  its 
L.  R.  A.  666.]]  It  is  truly  said  that  it  citizens,  or  to  the  payment  for  services 
has  long  been  the  settled  doctrine  that  performed  for  the  State,  or  the  sat- 
the  right  of  eminent  domain  may  be  em-  isfaction  of  legal,  equitable,  or  moral 
ployed  in  their  behalf,  and  it  has  some-  obligations  resting  upon  it,  is  wholly 
times  been  insisted  with  much  earnestness  Inadmissible  when  the  purpose  is  to  im- 
that  wherever  the  State  may  aid  an  en-  pose  a  burden  upon  one  man  for  the 
terprise  under  the  right  of  eminent  do-  benefit  of  another.  Many  such  cases 
main,  it  may  assist  it  by  taxation  also,  might  be  suggested  in  which  there  would 
But  the  right  of  taxation  and  tlie  right  of  not  only  be  a  "  possibility,"  but  even  a 
eminent  domain  are  by  no  means  co-  strong  probability,  that  a  small  burden 
extensive,  and  do  not  rest  wholly  upon  imposed  upon  the  public  to  set  an  indi- 
iike  reasons.  The  former  compels  the  vidual  up  in  business,  or  to  build  him  a 
citizen  to  contribute  his  proportion  of  house,  or  otherwise  make  bim  comforti^ 
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the  purposes  of  their  creation,  it  has  furnished  unusual  facilities 
for  fraud  and  public  plunder,  and  led  almost  inevitably,  at  last, 

ble,  would  be  promutWe  of  the  public  Commonwealth  to    permit    taxation    in 

welfare;  but  in  law  the  purpose  of  any  order  tu  loan  the  moneys  out  to  the  per- 

Buch  burden  is  deemed  private,  and  the  sons  who  had  suffered  by  the  fire.    Like 

incidental   benefit  to  the  public  is  not  decisions  are  found  in  Slate  r.  Osawkee, 

recognized   as    an    admissible    basis    of  14  Kan.  418,  and  Feldman  r.  City  Coun- 

taxation.  cil,  28  S.  C.  57.     These  decisions  of  emi- 

In  Allen  v.  Inhabitants  of  Jay,  60  Me.  nent  tribunals  indicate  a  limit  to  legisla- 
124,  11  Am.  Hep.  185,  it  became  uec-  tive  power  in  the  matter  of  taxation,  and 
essary  to  reaffirm  a  dix:trine,  often  de-  hold,  what  has  been  decided  very  many 
clared  by  the  courts,  that  however  great  times  before,  that  it  is  not  necessary  the 
was  the  power  to  tax,  it  was  exceeded,  constitution  should  forbid  expressly  the 
and  the  legislature  was  attempting  the  taxing  for  private  purposes,  since  it  is 
exercise  of  a  power  not  legislative  in  its  implied  in  the  very  idea  of  taxation  that 
character,  when  it  undertook  to  impose  a  the  purpose  must  be  public,  and  a  taking 
burden  on  the  public  for  a  private  pur-  for  any  other  purpose  is  unlawful  confis- 
pose.  And  it  was  also  held  that  the  rais-  cation.  Cooley  on  Taxation,  67  et  seq, 
ing  of  money  by  tax  in  order  to  loan  the  One  difference  there  undoubtedly  is 
same  to  private  parties  to  enable  them  between  the  case  of  a  railroad  corporation 
to  erect  mills  and  manufactories  in  such  and  a  manufacturing  corporation ;  that 
town,  was  raising  it  for  a  private  purpose,  there  are  precedents  in  favor  of  taxing 
and  therefore  illegal.  AppUion,  Ch.  J.,  for  the  one  and  not  for  the  other.  But  if 
most  truly  remarks  in  that  case,  that  '*  all  the  precedents  are  a  departure  from 
security  of  private  rights,  all  protection  sound  principle,  then,  as  in  every  other 
of  private  property,  is  at  an  end,  when  case  where  principle  is  departed  from, 
one  is  compelled  to  raise  money  to  loan  evils  were  to  have  been  expected.  A 
at  the  will  of  others  for  their  own  use  and  catalogue  of  these  would  include  the 
benefit,  when  the  power  is  given  to  a  squandering  of  the  public  domain ;  the 
majority  to  lend  or  give  away  the  prop-  enrichment  of  schemers  whose  policy  it 
erty  of  an  unwilling  minority."  And  yet  has  been,  first,  to  obtain  all  they  can  by 
how  phiin  it  is  that  the  benefit  of  the  fair  promises,  and  then  avoid  as  far  and 
local  public  might  possibly  have  been  as  long  as  possible  the  fulfilment  of  the 
promoted  by  the  proposed  erections.  See,  promises ;  the  corruption  of  legislation  ; 
to  the  same  efifect.  Loan  Association  v.  the  loss  of  State  credit;  great  public 
Topeka,  20  Wall.  655,  where  the  whole  debts  recklessly  contracted  for  moneys 
subject  is  carefully  considered  and  pre-  often  recklessly  expended ;  public  dis- 
sented with  clearness  and  force,  in  an  content  because  the  enterprises  fostered 
opinion  by  Mr.  Justice  Miller ;  also  Com-  from  the  public  treasury  and  on  the  pre- 
mercial  Bank  v.  lola,  2  Dill.  C.  C.  855 ;  tence  of  public  benefit  are  not  believed 
9  Kan.  689;  Weismer  t^.  Douglas,  64  to  be  managed  in  the  public  interest; 
N.  T.  91,  21  Am.  Rep.  686;  Parkers-  and,  finally,  great  financial  panic,  col- 
burg  V.  Brown,  106  U.  S.  487,  1  Sup.  Ot.  lapse,  and  disaster.  At  such  a  cost  has 
Rep.  442;  Cole  v.  La  Grange,  113  U.  S.  the  strong  expression  of  dissent  which  all 
1,  5  Sup.  Ct.  Rep.  416,  and  cases  cited ;  the  while  has  accompanied  these  prece- 
Mather  v.  Ottawa,  114  111.  659,  3  N.  £.  dents  been  disregarded  and  set  aside. 
216.  [Inhere  legislature  is  prohibited   from 

These  cases  are  not  singular:  they  are  making  a  gift  to  any  private  person  or 
representative  cases  ;  and  they  are  cited  corporation,  it  cannot  release  a  debt  due 
only  because  tliey  are  among  he  most  to  State  from  such  person  or  corporation : 
recent  expressions  of  judicial  opinion  on  Matter  of  Stanford,  126  Cal.  112,  54  Pac. 
the  subject.  With  them  may  be  placed  250, 58  Pac.  462,  45  L.  K.  A.  788.  an  ap- 
Lowell  r.  Boston,  111  Mass  454,  15  Am.  propriation  for  ''relief"  of  a  street  con- 
Rep.  39,  in  which  the  Supreme  Court  of  tractor  is  void.  Coiilin  v.  San  Francisco, 
Massachusetts,  after  the  great  fire  of  99  Cal.  17.  33  Pac.  753,  21  L.  R.  A.  474, 
1872  in  Boston,  denied  the  power  of  the  37  Am.  St  17 ;  so  one  for  benefit  of  suf- 
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to  discontent;  sometimes  even  to  disorder  and  violence.  In 
some  of  the  recent  revisions  of  State  constitutions,  the  legisla- 
ture has  been  expressly  prohibited  from  permitting  the  munici- 
palities to  levy  taxes  or  incur  debts  in  aid  of  works  of  public 
improvement,  or  to  become  stockholders  in  private  corporations.^ 
Assuming  that  any  such  subscriptions  or  securities  may  be 
authorized,  the  first  requisite  to  their  validity  would  seem, 
then^  to  be  a  special  legislative  authority  to  make  or  issue  them ; 
an  authority  which  does  not  reside  in  the  general  words  in  which 
the  powers  of  local  self-government  are  usually  conferred,^  and 

feren  from  flood :  Patt}'  v.  Golgan,  97  tend  to  construction  of  public  innprove- 

Cal.  251,  81  Pac.  1133, 18  L.  K.  A.  744;  ments  which  aliall  be  the  property  of  the 

and  one  for  relief  of  employee  of  State  municipnlity.    Sun  P.  &  P.  Assn.  v.  New 

injured  through  negligence  of  his  superior  York,  152  N.  Y.  257,  46  N.  £.  499,  87  L. 

officer:  Bourn  v.  Hart,  93  Cal.  821,  28  R.  A.  788.    But  it  prevents  a  city  from 

Pac.  951,  15  L.   R.  A.  431,  27  Am.  St.  becoming  part  owner.    Ampt  v.  Cincin- 

203.:]  nati,  56  Ohio,  47.  46  N.  £.  69,  85  L.  R.  A. 

^  The  following  States  have  such  pro-  737,  and  note.    Prohibition  of  aid  to  any 

visions  in  their  constitutions:  Colorado,  corporation  applies  only  to  private  cor- 

Connecticut,  Illinois,    Mississippi,     Mis-  porations.     Does    not    prevent    gift    to 

souri,  and  New  Hampshire.  Many  of  the  United  States.    Lancey  v.  King  Co.,  15 

State  constitutions  expressly  forbid  State  Wash.  9,  45  Pac.  645,  34  L.  R.  A.  817. 

aid  to  private  corporations  of  any  sort.  Where  the  constitution  forbids  the  loan 

and  it  is  probable  that  their  provisions  of  the  public  credit  for  private  benefit  a 

are  broad  enough  in  some  cases  to  pro-  statute  authorizing  the  issue  of  bonds  to 

hibit    aid    by    the    municipalities    also,  pay  for  a  local  improvement,  the  cost 

[|Upon  what  is  an  indebtedness  within  thereof  to  be  recovered  by  the  levy  of 

constitutional  and  statutory  restrictions  annual  instalments  upon    the  property 

upon  indebtedness  of  municipal  corpora-  benefited,  is  void.     Martin  v.  Tyler,  4 

tions,  see  Beard  v.  Hopkinsville,  95  Ky.  N.  D.  278,  60  N.  W.  892,26  L.  R.  A.  838. 

289,  24  S.  W.  872,  44  Am.  St.  222,  23  Upon  the  general  subject  of  municipal 

L.  R.  A.  402,  and  note;  South  Bend  v.  bonds,  when  they  may  be  issued,  for  what 

Reynolds,  155  Ind.  70,  57  N.  E.  706,  49  purposes,  etc.,  see  notes  to  37  L.  ed.U.  S. 

L.  R.  A.  795 ;  La  Porte  v.  Gamewell  F.  145  and  34  L.  ed.  U.  S.  844.3 

A.  T.  Co.,  146  Ind.  466,  45  N.  E.  588,  58  «  Bullock  ».  Curry,  2  Met.  (Ky.)  171. 

Am.  St.  859,  85  L.  R.  A.  686  ;  Bras  hear  A  general  power  to  borrow  money  or  in- 

V,  Madison,  142  Ind.  685,  86  N.  E.  252,  42  cur  indebtedness  to  aid  in  the  construc- 

N.  E.  349,  83  L.  R.  A.  474 ;  Lamar  W.  &  tion  of  "  any  road  or  bridge  ''  must  be 

E.  L.  Co.  V.  Lamar,  128  Mo.  188,  81  S.  W.  understood  to  have  reference  only  to  the 

756,  32  L.  R.  A.  157  ;  McBean  v.  Fresno,  roads  or  bridges  within  the  municipality. 

112  Cal.  159,44  Pac.  358,  53  Am.  St.  191,  Stokes  v.   Scott  County,  10  Iowa,  166; 

31  L.  R.  A.  794 ;  Kelley  v.  Minneapolis,  State  o.  Wapello  County,  13  Iowa,  388 ; 

63  Minn.  125,  65  N.  W.  115 ;  Hodges  v.  Lafayette  v.  Cox,  5  Ind.  88.    Power  to 

Crowley,  186  111.  805,  57  N.  E.  889.  submit  to  village  voters  raising  money 

Where  the  constitution  denies  to  mu-  for  extraordinary  purposes  does  not  cover 

nicipalities  the  power  to  incur  debts  for  the  submission  of  railroad  aid.     Perrin  v, 

any  except    necessary  expenses    unless  New  London,  67  Wis.  416,  80  N.  W.  623. 

specially  authorized  by    the  legislature  There  are  decisions  in  the  Supreme  Court 

and  by  popular  vote,  a  debt  for  the  pur-  of  the  United  States  which  appear  to  be 

chase  of  an  electric  lighting  plant  for  pub-  to  the  contrary.     The  city  charter  of 

lie    purposes  is   within    the    restriction.  Muscatine  conferred  in  detail  the  usual 

Mayo  V.  Washington,  122  N.  C.  5,  29  S.  E.  powers,  and  then  authorized  the  city  "to 

843,  40  L.  R.  A.  163.    The  prohibition  borrow  money  for  any  object  in  its  dis- 

mentioned  in  the  text  above  does  not  ex-  cretion,"  after  a  vote  of  the  city  in  favor 
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one  also  which  must  be  carefully  followed  by  the  municipality 
in  all  essential  particulars,  or  the  subscription  or  security  will 
be  void.^  And  while  mere  irregularities  (a)  of  action,  not  going 
to  the  essentials  of  the  power,  would  not  prevent  parties  who 
had  acted  in  reliance  upon  the  securities  enforcing  them,  yet  as 

of  tlie  loan.  In  Meyer  v.  Muscatine,  1  R.  Co.  v,  Sparta,  77  III.  605 ;  George  v. 
Wall.  884,  the  court  seem  to  have  con-  Oxford,  16  Kan.  72 ;  Hamlin  v,  Meadvilley 
•trued  this  clause  as  authorizing  a  loan  6  Neb.  227 ;  McClure  v,  Oxford*  94  U.  S. 
for  any  object  whatever ;  though  such  420 ;  Bates  Co.  v.  Winters,  97  U.  S.  88 ; 
phrases  are  understood  usually  to  be  con-  Buchanan  v.  Litchfield,  102  U.  S.  278 ; 
fined  in  their  scope  to  tlie  specific  objects  Bissell  v.  Spring  Valley,  110  U.  S.  162,  8 
before  ^enumerated ;  or  at  least  to  those  Sup.  Ct.  Rep.  655.  ^Bonds  cannot  run  a 
embraced  within  the  ordinary  functions  longer  time  than  the  legislature  haa 
of  municipal  governments.  See  Lafay-  given  permission  for.  Bamumv  Okolona, 
ette  V.  Cox,  6  Ind.  88.  The  case  in  1  148  U.  S.  393, 13  Sup.  Ct.  Rep.  638.  Strict 
Wallace  was  followed  in  Rogers  v.  Bur-  compliance  with  all  conditions  necessary, 
lington,  3  Wall.  654,  four  justices  dissent-  Lytle  v.  Lansing,  147  U.  S.  59,  13  Sup. 
ing.  See  also  Mitchell  v.  Burlington,  4  Ct.  Rep.  254 ;  Stewart  v.  Lansing,  104 
WalL  270.  See  also  cases  cited,  ante^  U.  S.  505 ;  People  v.  Van  Valkenburg,  63 
p.  312,  notes.  A  municipal  corporation  Barb.  105.  But  power  to  issue  interest- 
having  power  to  borrow  money,  it  is  bearing  bonds  carries  with  it  power  to 
held,  may  make  its  obligations  payable  issue  negotiable  coupons  for  the  interest, 
wherever  it  shall  agree.  Meyer  v.  Mus-  Board  of  Ed.  v.  De  Kay,  148  U.  S.  591, 13 
catine,  1  Wall.  384;  Lynde  v.  County,  16  Sup.  Ct.  Rep.  706.  Where  the  statute 
Wall.  6.  But  some  cases  hold  that  such  requires  that  the  bonds  shall  recite  the 
obligations  can  only  be  made  payable  at  purposes  for  which  they  are  issued,  it  is 
the  corporation  treasury,  unless  there  is  not  sufficient  to  recite  that  they  are 
express  legislative  authority  to  make  issued  by  virtue  of  a  specified  ordinance 
them  payable  elsewliere.  People  i^.  Taze-  in  which  is  contained  a  statement  of  the 
well  County,  22  111.  147 ;  Pekin  &.  Rey-  purpose  for  which  the  bonds  are  to  be 
nolds,  81  III.  629.  If  the  power  to  issue  issued.  Bonds  containing  no  further  or 
bonds  is  given,  power  to  tax  to  meet  more  specific  recital  of  purpose  are  void 
them  is  impliedly  given,  unless  a  clear  in  the  hands  of  every  holder.  Bamett  v, 
intent  to  the  contrary  is  shown.  Quincy  Denison,  145  U.  S.  135, 12  Sup.  Ct.  Rep. 
V.  Jackson,  118  U.  S.  832,  5  Sup.  Ct.  819.  Where  question  submitted  to  pop- 
Rep.  644  ;  [^Scotland  Co.  Court  v.  United  ular  vote  was  on  bonds  bearing  interest 
States,  140  U.  S.  41,  11  Sup.  Ct.  Rep.  payable  annually,  making  interest  pay- 
697.  But  power  to  borrow  money  on  the  able  semiannually  invalidates  the  bonds, 
credit  of  the  city  does  not  of  itself  in-  Skinner  v.  Santa  Rosa,  107  Cal.  469,  40 
elude  power  to  issue  negotiable  bonds  Pac.  742,  29  L.  R.  A.  512.  Where  stat- 
therefor.  Brenhatn  v.  German  Ameri-  ute  prescribes  that  they  shall  be  payable 
can  Bank,  144  U.  S.  178,  549, 12  Sup.  Ct.  "  in  gold  coin  or  lawful  money  of  the 
Rep.  569,  975 ;  Merrill  v.  Monticello,  138  United  States,"  making  them  payable 
U.  S.  673,  11  Sup.  Ct.  Rep.  441. |]  in  gold  coin  invalidates  them.  Ibid,  and 
^  See  Harding  v,  Rockford,  &c.  R  R.  see  note  hereto  in  L.  R.  A.  Place  of 
Co.,  65  III.  90 ;  Dunnovan  v.  Green,  67  III.  payment  of  coupons  cannot  be  varied. 
6;^ ;  Springfield,  &c.  R.  R.  Co.  v.  Cold  Middleton  i^.  St.  Augustine,  42  Fla.  287, 
Spring,  72  III.  603;  People  v.  County  29  So.  421.] 
Board  of  Cass.,  77  111.  438;  Cairo,  &c.  R. 

{a)  Qjike  error  in  copying  a  single  word  in  tlie  title  of  a  statute,  or  a  misreciial 
of  the  name  of  the  obligor  corporation.  Board  of  Ed.  v.  De  Kay,  148  U.  S.  591,  18 
Sup.  Ct.  Rep.  706.  And  any  improper  or  fraudulent  action  taken  by  the  municipal- 
ity in  regard  to  the  proceeds  of  the  bonds  after  their  issue  cannot  invalidate  thenu 
Cairo  v,  Zaoe,  149  U.  S.  122,  13  Sup.  Ct.  Rep.  803.] 
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the  doings  of  these  corporations  are  matters  of  public  record, 
and  they  have  no  general  power  to  issue  negotiable  securities,^ 

any  one  who  becomes  holder  of  such  securities,  even  though  they 

be  negotiable  in  form,  will  take  them  with  constructive  notice  of 
any  want  of  power  in  the  corporation  to  issue  them,  and  cannot 
enforce  them  when  their  issue  was  unauthorized.^ 

1  Thomson  v.  Lee  County,  3  Wall.  327 ;  the  railway  company  for  practically  full 
Police  Jury  v.  Britton,  16  Wall.  666 ;  value  was,  after  failure  in  an  attempt  to 
Wells  V.  Supervisors,  102  U.  S.  626 ;  enforce  the  bonds  against  the  town  issu- 
Claiborne  Co.  v.  Brooks,  HI  U.  S.  400,  in {?  them,  subrogated  to  the  town's  right 
4  Sup.  Ct.  Rep.  489;  Carter  Co.  >*.  Sinton,  to  the  stock.  Illinois  G.  T.  R.  Co.  v. 
120  U.  S.  617,  7  Sup.  Ct.  Rep.  660 ;  Starin  Wade,  140  U.  S.  66. 11  Sup.  Ct  liep.  709.] 
V.  Genoa,  28  N.  Y.  439 ;  People  v.  Super-  And  in  any  case,  if  the  holder  has  re- 
visors,  11  Cal.  170;  Dively  v.  Cedar  Falls,  ceived  the  securities  with  notice  of  any 
21  Iowa,  666 ;  Smith  v.  Cheshire,  13  Gray,  valid  defence,  he  takes  them  subject 
318;  People  v.  Gray,  23  Cal.  126.  See  thereto.  [[Lytle  v.  Lansing,  147  U.  S.  69, 
Thomas  v.  Richmond,  12  Wall.  349 ;  13  Sup.  Ct  Kep.  264 ;  Stewart  v.  Lans- 
Katzenberger  r.  Aberdeen,  121  U.  S.  172,  ing,  104  U.  S.  606.]  If  the  issue  is  with- 
7  Sup.  Ct  Rep.  947 ;  Emery  v.  Maria-  out  authority,  the  doctrine  of  protection 
ville,  66  Me.  316;  Sherrard  v,  I^afayette  to  a  purchaser  in  good  faith  has  no  ap- 
Co.,  3  Dill.  236.  The  power  to  tax  in  aid  plication.  Merciiants'  Bank  v.  Bergen 
of  railroads  does  not  necessarily  give  Co.,  116  U.  S.  384,  6  Sup.  Ct.  Rep.  88. 
power  to  issue  negotiable  bonds.  Con-  But  where  the  corporation  has  power  to 
cord  V.  Robinson,  121  U.  S.  166,  7  Sup.  issue  negotiable  paper  in  some  cases,  and 
Ct.  Rep.  937  ;  Kelly  v.  Milan,  127  U.  S.  its  officers  have  assumed  to  do  so  in  cases 
189,  8  Sup.  Ct.  Rep.  1101.  Compare  not  within  the  charter,  whether  a  bona 
Savannah  v.  Kelly,  108  U.  S.  184,  2  Sup.  Jide  holder  would  be  chargeable  with 
Ct.  Rep.  468;  Richmond  v.  McGirr,  78  notice  of  the  want  of  authority  in  the 
Ind.  192.  particular  case,  or  on  the  other  hand, 

'  There  is  considerable  confusion  in  would  be  entitled  to  rely  on  the  securities 

the  cases  on  this  subject.    If  the  corpo-  themselves  as  sufficient  evidence  that  they 

ration  has  no  authority  to  issue  negotia-  were  properly  issued  when  nothing  ap- 

ble  paper,  or  if  the  officers  who  assume  to  peared  on  their  face  to  apprise  hire  of  the 

do  so  have  no  power  under  the  charter  contrary,  is  a  question  still  open  to  some 

for  that  purpose,  there  can  be  no  doubt  dispute.     [^Where  the  amount  of  indebt- 

that  the  defence  of  want  of  power  may  edness  is  limited  by  the  State  constitu- 

be  made  by  the  corporation  in  any  suit  tion,  and  the  indebtedness  has  not  yet 

brought   on    the    securities.      Smith    v.  reached   that  limit,  an    issue  of   bonds 

Cheshire,  13  Gray,  318;  Gould  v.  Sterling,  which  carries  it  beyond  that  limit  is  void 

23   N.  Y.  456 ;   Andover  r.  Grafton,  7  in  toto.     No  question  of  estoppel  by  re- 

N.  H.  298  ;  Clark  v.  Des  Moines,  19  Iowa,  citals  can  be  considered  in  such  case,  and 

199 ;  M'Pherson  t*.  Foster,  43  Iowa,  48 ;  the  holder  of  the  bonds  cannot  remit  the 

Bissell  u,   Kankakee,  64  III.  249 ;    Big  excess  above  the  constitutional  limit  and 

Grove  v.  Weils,  66  III.   263;    Wade  v.  recover  upon  the  remainder.    Hedges  o. 

La    Moille,    112    III.    79  ;    Elm  wood  v.  Dixon  County,  160  U.  S.  182,  14  Sup.  Ct 

Marcy,  92  U.  S.  289  ;  Concord  v.  Ports-  Rep.  71.    See  also  SutlifE  v.  Bd.  of  Co. 

mouth  Savings  Bank,  92  U.  S.  625;  St.  Com.,  147  U.  S.  230, 13  Sup.  Ct  Rep.  818; 

Joseph  V.  Rogers,  16  Wall.  644 ;  Pendle-  Nesbit  v.  Ind.   Dist.  of    Riverside,   144 

ton  Co.  u.  Amy,   13  Wall.  297;    Marsh  U.  S.  610,  12  Sup.  Ct.  Rep.  746.     But 

r.  Fulton    Co.,  10  Wall.  670  ;  Kast  Oak-  where  the  debt  arises  under  a  continuing 

land  V.  Skinner,  94  U.  S.  266;  South  Ot-  contract  of  lease  and  the  annual  instal- 

tawa  r.  Perkins.  94  U.  S.  260;  McClure  ments,  together  with  all  other  running 

V.  Oxford,  94   U.  S.  429.    [[Where  un-  expenses,  are  within  t lie  current  revenues 

authorized  bonds  were  issued   for  rail-  of  the  city,  such  debt  does  not  pass  the 

way  stock  the  purchaser  of  bonds  from  prescribed  limiti  uo  matter   how  great 
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In  some  of  the  cases  involving  the  validity  of  the  subscriptions 
made  or  bonds  issued  by  municipal  corporations  in  aid  of  internal 

the  aggregate  during  the  life  of  the  con*  takes  its  negotiable  paper,  is  presumed 

tract.    South  Bend  v.  Reynolds,  166  Ind.  to    know   the    extent  of   its  corporate 

70,  67  N.  E.  706,  49  L.  R.  A.  796.    For  power.    But  when  the  paper  is,  upon  its 

other  cases  upon  limitation  of  indebted-  face,  in  aU  respects  such  as  the  corpora- 

ness,  see  Kielile  u.  South  Bend,  44  U.  S.  tion  has  authority  to  issue,  and  its  only 

App.  687,  86  L.  R.  A.  2*28 ;   Ranch  v,  defect  consists  in  some  extrinsic  fact,  — 

Chapman,  16  Wash.  668,  48  Pac.  263,  such  as  the  purpose  or  object  for  which 

86  L.  R.  A.  407,  68  Am.  St.  62;  Grand  it  was  issued,  — to  hold  that  the  person 

Island  &  N.  W.  R.  Co.  v.  Bnker,  6  Wyo.  taking  the   paper  must   inquire    as   to 

869,  46  Pac.  494,  84  L.  R.  A.  836,  71  Am.  such  extraneous  fact,  of  the  existence  of 

St.  926;  Saleno  v,  Neosho,  127  Mo.  627,  which  he  is  in  no  way  apprised,  would 

80  S.  W,  190,  27  L.  R.  A.  769,  48  Am.  St.  obvioasly  conflict  with  the  whole  policy 

663;  Brooke  r.  Philadelphia,  162  Pa.  123,  of  the  law  in  regard  to  negotiable  paper." 

29  Atl.  387.  24  L.  R.  A.  781 ;  Beard  r.  In  Madison  &  Indianapolis  Railroad  Co. 

Hopkinsville,  96  Ky.  239,  24  S.  W.  872,  r.  The  Norwich  Savings  Society,  24  Ind. 

44  Am.  St  222, 23  L.  R.  A.  402,  and  note ;  467,  thia  doctrine  is  approved ;  and  a  dis- 

Crowder  v.  Sullivan,  128  Ind.  486,  28  N.  tinction  made,  in  €he  earlier  case  of  Smead 

£.  94,  13  L.  R.  A.  647 ;  Quill  v,  Indian-  v.  Indianapolis,  &c.  Railroad  Co.,  11  Ind. 

apolis,  124  Ind.  292, 28  N.  £.  788, 7  L.  R.  A.  104,  between  paper  executed  ultra  vires 

68I.3  and  that  executed  within  the  power  of 

In  Stoney  p.  American  Life  Insurance  the  corporation,  but,  by  an  abuse  of  the 

Co.,  11  Paige,  686,  it  was  held  that  a  ne-  power  in  that  particular  instance,  was  re- 

gotiable  security  of  a  corporation  which  pudiated.     In   St.  Joseph  v.  Rogers,  16 

npon  its  face  appears  to  have  been  duly  Wall.  644,  it  was  decided  that  where 

issued  by  such  corporation,  and  in  con-  power  is  conferred  to  issue  bonds,  but 

formity  with  the  provisions  of  its  charter,  only  in  a  particular  manner,  or  subject 

Sb  valid  in  the  hands  of  a  bona  fide  holder  to  certain  regulations,  conditions,  or  quali- 

thereof  without  notice,  although  such  se-  flcations,  and    the   bonds  are   actually 

curity  was  in  fact  issued  for  a  purpose,  issued  with  recitals  showing  comphance 

and  at  a  place  nut  authorized  by  the  with  the  law,  the  proof  that  any  of  the 

charter  of  the  company,  and  in  violation  recitals  are  incorrect  will  not  constitute 

of  the  laws  of  the  State  where  it  was  a  defence  to  a  suit  on  the  bonds,  "  if  it 

actually  issued.    In  Gelpcke  v.  Dubuque,  appears  that  it  was  the  sole  province  of 

1  Wall.  176,  208,  the  law  is  stated  as  fol-  the  municipal  officers  who  executed  the 

lows :  "  When  a  corporation  has  power,  bonds  to  decide  whether  or  not  there  had 

under  any  circum<itances,  to  issue  nego-  been  an  antecedent  compliance  with  the 

tiable  securities,  the  6ona^'t/s  holder  has  a  regulation,    condition,    or    qualification 

right  to  presume  they  were  issued  under  which  it  is  alleged  was  not  fulfilled." 

the  circumstances  which  give  the  rrqut-  And  see  Moran  v.  Commissionersof  Miami 

site  authority,  and  they  are  no  more  liable  Co.,  2  Black,  722;  Pendleton  Co.  v.  Amy, 

to  be  impenciied  for  any  infirmity  in  the  13  Wall.  207  ;  Chute  v,  Winegar,  16  Wall, 

hands  of  such  holder  than  any  other  com-  356 ;  Coloma  v.  Eaves,  92  U.  S.484;  Venice 

mercial  paper."    See  also  Commissioners  v.  Murdoch,  02  U.  S.  404;  Marcy  v.  Os- 

of  Daviess  Co.  v.   Aspinwall,  21   How.  wego,  92  U.  S.  687;  Humboldt  v.  Long, 

864;  Bissell  v.  Jefferson ville,  24  How.  92U.  S.  642;  Douglas  Co.  v.  BoUes,  94 

287 ;  Lexington  1;.  Butler,  14  Wall.  282 ;  U.  S.  104 ;  Johnson  Co.  v.  Jan  nary,  94  U.  S. 

Moran  v.  Commissioners  of  Miami  Co.,  2  202 ;  Scotland  Co.  c.  Thomas,  94  U.  S. 

Black,  722;   De  Voss  v.  Richmond,  18  682;  Wilson  v.  Salamanca,  09  U.  S.  499 ; 

Gratt.    338;    San  Antonio  v.   Lane,  32  Menasha  t*.  Hazard,  102  U.  S.  81;  Lin- 

Tex.  406;    State  v.  Commissioners,  37  coin  v.  Iron  Co.,  103  U.  S.  412;  Bonham 

Ohio  St.  626.    In  Farmers'  &  Mechanics'  v.  Needles,  103  U.  S.  648 ;  [^Cairo  v.  Zane, 

Bank  v.  Butchers'  &  Drovers'  Bank,  16  149  U.  S.  122,  13  Sup.  Ct.  Rep.  808.^ 

N.  Y.  126, 129,  it  is  said :  "  A  citizen  who  That    neither    irregularities   in    issuing 

deals  directly  with  a  corporation,  or  who  bonds  nor  fraud  in  obtaining  them  will 

21 
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improvements,  there  has  been  occasion  to  consider  clauses  in  the 
State  constitutions  designed  to  limit  the  power  of  the  legislature 

be  a  defence  in  the  hands  of  bona  fide  though  some  of  the  purported  obligations 

holders,  see  foregoing  cases,  and   also  retired  by  their  issue  were  in  fact  invalid. 

Maxcy  v.  Williaroson   Co.,  72  III.  207;  Graves  v.  Saline  Co.,  161  U.  S.  859,  16 

Nicolay  V.  St.  Clair,  8  Dillon,  168 ;  East  Sup.  Ct.   Rep.  526.     See,  to  like  effect, 

Lincoln  v,  Davenport,  94  U.  S.  801 ;  Cop.  Evansville  v,  Dennett,  161  U.  S.  434, 16 

per  p.  Mayor,  &c.,  44  N.  J.  L.  684;  Aber-  Sup.  Ct.  Rep.  613;  Andes  v.  Ely,  158 

deen  v.  Sykes,  59  Miss.  236;  Lynchburg  U.  S.  312,  15  Sup.  Ct  Rep.  954.    But 

r.  Slaughter,  75  Va.  57.    [[But  when  one  where  the  recitals  in  the  bonds  neither 

in  whose  hands  the  bonds  are  invalid  expressly  nor  by  necessary  implication 

puts  them   in  course  of  trade    so   that  import  a  compliance  with  conditions  prec- 

they  get  into  the  hands  of  a  bona  fide  edent,  it  is  open  to  the  municipality  to 

holder  and  are  enforced  against  the  ob-  show  that  the  conditions  had  not  been 

ligor,  he  is  liable  to  such  obligor  for  the  performed  when  the  bonds  were  issued, 

tort.    Winona  &  St.  P.  R.  Co.  v.  Plain-  and  have  never  since  been  performed. 

Tiew,  143  U.  S.  371, 12  Sup.  Ct.  Rep.  580.^  Citizens'  Sav.   &  Loan  Assn.  v.  Perry 

See,  further,  that  there  may  be  an  estop-  County,  156  U.  S.  692,  15  Sup.  Ct.  Rep. 

pel  by  the  recitals  in  favor  of  a  bona  fide  547.     Upon   power    to  issue    municipal 

holder :  Ottawa  v.  Nat.  Bank,  105  U.  S.  bonds,  &c.,  see  note  to  39  L.  ed.  U.  S.  ^. 

842;  Pana   r.  Bowler,   107   U.   S.   529,  See  an  interesting  case  upon  municipal 

2  Sup.  Ct.   Rep.   704;   Sherman  Co.   v.  bonds  in  Knox  County  p.  Ninth  Nat.  Bk., 

Simons,  109  U.  S.  735,  3  Sup.  Ct.  Rep.  147  U.  S.  91, 18  Sup.Ct.  Rep.  267,  where 

502;  New  Providence  v,  Halsey,  117  U.  S.  it  became  necessary  to  determine  under 

886,  6  Sup.  Ct.  Rep.  764 ;  Oregon  v.  Jen-  which  of  two  legislative  authorizations 

nings,  119  U.  S.  74,  7  Sup.  Ct.  Hep.  124;  the  bonds  were  actually  issued.^]    Such 

State  r.  Montgomery,  74  Ala.  226 ;  Sliurt-  estoppel  only  applies  to  matters  of  pro- 

leff  V.  Wiscasset,  74  Me.  ISO;  [jGunnison  cedure  which  the  corporate  officers  had 

Co.  Com'rs  r.  Rollins  &  Sons,  173  U.  S.  authority  to  determine  and  certify.    It 

255,  19  Sup.  Ct  Rep.  390;  Harper  Co.  cnnnot  supply  the  lack  of  statutory  au- 

Com'rs  V.  Rose,   140  U.  S.  71,  11  Sup.  thority:  Northern  Bank  v.  Porter  To wn- 

Ct.    Rep.   710;   Chaffee    Co.    Com'rs   v.  ship,  110  U.  S.  608,  4  Sup.  Ct.  Rep.  254; 

Potter,  142  U.  S.  855,  12  Sup.  Ct.  Rep.  Dixon  Co.  v.  Field,  111  U.  S.  83,  4  Sup. 

216;  Huron  v.  2d   Ward   Sav.  Bk..  57  Ct.  Rep.  315;  School  District  v.  Stone, 

U.  S.  App.  598,  86  Fed.  Rep.  272,  80  106  U.  S.  183, 1  Sup.Ct. Rep. 84;  Parkers- 

C.  C.  A.  38,  49  L.  R.  A.  584;  Flagg  v.  burg  v.  Brown,  106  U.  S.  487,  1  Sup.  Ct. 

School  District  No.  70,  4  N.  D.  30,  58  Rep.  442;  Hayes  v.  Holly  Springs,  114 

N.  W.  499,  25  L.  R.  A.  363 ;  Hutchinson  U.  S.  120,  5  Sup.  Ct.  Rep.  785 ;  [Hedges 

&  S.  R.  Co.  P.  Fox,  48  Kan.  70,  28  Pac.  v.  Dixon  County,  150  U.  S.  182,  14  Sup. 

1078, 15  L.  R.  A.  401.     Where  a  munici-  Ct.  Rep.  71 ;  Sutliff  ».  Bd.  of  Co.  Com., 

pality  is  authorized  by  statute  to  issue  147  U.  S.  2.30, 13  Sup.  Ct.  Rep.  818 ;  Cass 

bonds  for  refunding  **  binding,  subsisting,  County  v.  Wilbarger  County,  — Tex.  Civ. 

legal  obligations  of  such  "  municipality,  Ap.— ,60  S.  W.  988  (Jan.  12, 1901) ;]  nor 

and  in  accordance  tlierewith  it  issues  a  avoid  the  effect  of  actual  knowledge  of 

series  of  bonds,  each  of  whicli  refers  to  invalidity.    Ottawa  v.  Carey,  108  U.  S. 

the  statute  and  recites  that  "  this  bond  is  110, 2  Sup.  Ct.  Rep.  361.  [^Nor  can  receipt 

issued  for  the  purpose  of  funding  and  of  proceeds  of  issue  of  invalid  bonds  estop 

retiring  certain  binding,  subsisting,  legal  the  city  from  pleading  lack  of  authority 

obligations  of  said  county  which  remnin  to  issue  the  same.    Merrill  v.  Monticello, 

outstanding  and   unpaid,"  &c.,  without  138   U.  S.  673,   11   Sup.  Ct.   Rep.  441. 

describing  such  outstanding  obligations  Where  unauthorized  issue  was  made  in 

more   particularly,  and   the  said   bonds  aid  of  railway  company,  and  bonds  were 

comply  with  all  statutory  requirements  sold  by  such  company  and  proceeds  used 

of  form,  execution,  registration,  &c.,  they  in  erection  of  railway  structures  within 

are  valid   in  the  hands  of  a  bona  fide  the  limits  of  the  town,  an  action  for 

holder  for  value  before  maturity,  even  "  money  had  and  received "  wiU  not  Ue 
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to  incur  indebtedness  on  behalf  of  the  State,  and  which  clauses^ 

it  has  been  urged,  were  equally  imperative  in  restraining  indcbt- 

Against  the  town  to  recover  the  money  power  of  the  agent.  Where  the  agent  is 
paid  for  the  bonds.  Travellers'  Ins.  Co.  appointed  and  the  power  conferred,  but 
V.  Johnson  City,  90  Fed.  Rep.  663,  49  the  right  to  exercise  the  power  has  been 
L.  R.  A.  123.^  A  holder  cannot  recover  made  to  depend  upon  the  existence  of 
if  the  bonds  show  on  their  face  their  issue  facts  of  which  the  agent  may  naturally  be 
under  a  void  act :  Cole  v.  La  Grange,  supposed  to  be  in  an  especial  manner  cog- 
113  U. S.  1,  5  Sup.  Ct.  Rep.  416;  or  show  nizant,  the  bona  fidt  holder  is  protected; 
non-compliance  with  an  enabling  act :  because  he  is  presumed  to  have  taken  the 
Gilson  V.  Dayton,  123  U.  S.  59,  8  Sup.  Ct.  paper  upon  the  faith  of  the  representa- 
Rep.  66 ;  ^Barnum  v.  Okolona.  148  U.  S.  tion  of  the  agent  as  to  those  facts.  The 
308,  13  Sup.  Ct.  Rep.  638  ;3  or  if,  when  mere  fact  of  executing  the  note  or  bill 
they  contain  no  recitals,  their  invalidity  amounts  of  itself,  in  such  a  case,  to  a  rep- 
could  be  learned  from  the  records.  Mer-  resentation  by  the  agent  to  every  person 
chants'  Bank  v.  Bergen  Co.,  116  U.  S.  384,  who  may  take  the  paper  that  the  requisite 
6  Sup.  Ct.  Rep.  88 ;  Daviess  Co.  v.  Dick-  facts  exist.  But  the  holder  has  no  such 
inson,  117  U.  S.  667, 6  Sup.  Ct.  Rep.  897 ;  protection  in  regard  to  the  existence  of 
[Sntliff  0.  Bd.  of  Co.  Com.,  147  U.  S.  230,  the  power  itself.  In  that  respect  the  sub- 
18  Sup.  Ct.  Rep.  818 ;  Doon  Township  v,  sequent  bona  fide,  holder  is  in  no  better 
Cummins,  142  U.  S.  366, 12  Sup.  Ct.  Rep.  situation  than  the  payee,  except  in  so  far 
220 ;  Nat.  Life  Ins.  Co.  v.  Mead,  18  S.  D.  as  the  latter  would  appear  of  necessity  to 
87,  b2  N.  W.  78, 48  L.  R.  A.  786, 70  Am.  St.  have  had  cognizance  of  facts  which  the 
876.3  In  Halstead  i;.  Mayor,  &c.  of  New  other  cannot  [must  1]  be  presumed  to  have, 
York,  6  Barb.  218,  action  was  brought  known."  And  the  case  is  distinguished 
upon  warrants  drawn  by  the  corporation  from  that  of  the  Farmers'  &  Mechanics' 
of  New  York  upon  its  treasurer,  not  in  the  Bank  v.  Butchers'  &  Drovers'  Bank,  16 
coarse  of  its  proper  and  legitimate  busi-  N.  Y.  125,  where  the  extrinsic  fact  affect- 
ness.  It  was  held  that  the  corporation  ing  the  authority  related  to  the  state  of 
imder  its  charter  had  no  general  power  accounts  between  the  bank  and  one  of  its 
to  issue  negotiable  paper,  though,  not  customers,  whicii  couM  only  be  known  to 
being  prohibited  by  law,  it  might  do  so  the  teller  and  other  officers  of  the  bank, 
for  any  debt  contracted  in  the  course  of  See  also  Brady  v.  Mayor,  &c.  of  New  York, 
its  proper  legitimate  business.  But  it  2  Bosw.  178 ;  Hopple  v.  Brown  Township, 
was  also  held  that  any  negotiable  secu-  13  Ohio  St.  311 ;  Veeder  i;.  Lima,  19  Wis. 
ritiet  not  issued  by  the  defendants  in  280.  The  subject  is  reviewed  in  Clark  v, 
their  proper  and  legitimate  business,  were  Des  Moines,  19  Iowa,  190.  The  action 
Toid  in  the  hands  of  the  plain  (iff,  although  was  brought  upon  city  warrants,  nego- 
reoeiyed  by  him  without  actual  notice  of  tiable  in  form,  and  of  which  the  plaintiff 
their  consideration.  This  decii»ion  was  claimed  to  be  bona  fide  assignee,  without 
affirmed  in  8  N.  Y.  430.  In  Gould  i;.  notice  of  any  defects.  The  city  oflered 
Town  of  Stirling,  28  N.  Y.  456,  it  was  to  show  that  the  warrants  were  issued 
held  that  where  a  town  had  i8sued  nego-  without  any  authority  from  the  city 
tiable  bonds,  which  could  only  be  issued  council  and  without  any  vote  of  the 
when  the  written  assent  of  two-thirds  of  council  authorizing  the  same.  It  was 
the  resident  persons  taxed  in  the  town  held  that  the  evidence  should  have  been 
had  been  obtained  and  filed  in  the  county  admitted,  and  that  it  would  constitute 
clerk's  office,  the  Inmds  is^ued  without  a  complete  defence.  See  further,  Head 
such  assent  were  invalid,  and  that  the  v.  Providence,  &c.  Co.,  2  Cranch,  127 ; 
purchaser  of  them  could  not  rely  upon  Royal  Britisii  Bank  v.  Turquand,  6  EL. 
the  recital  in  the  bonds  that  such  assent  &  Bl.  827;  Knox  County  v.  AspinwHll, 
had  been  obtained,  but  must  ascertain  for  21  How.  639 ;  Bissell  v.  Jefferson  v  I  lie,  24 
himself  at  his  peril.  Say  the  court :  "  One  How.  287 ;  Sanborn  v.  Deerfield,  2  N.  H. 
who  takes  a  negotiable  promissory  note  261 ;  Alleghany  City  v.  McClurkan,  14 
or  bill  of  exchange,  purporting  to  be  made  Pa.  St.  81;  Morris  Canal  &  Banking 
by  an  ageot,  is  bound  to  inquire  as  to  the  Co.  v.  Fisher,  9  N.  J.  £q.  667;  Clapj^ «. 
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edness  on  behalf  of  the  several  political  divisions  of  tiie  State. 
The  Constitution  of  Kentucky  prohibited  any  act  of  the  legisla- 
ture authorizing  any  debt  to  be  contracted  on  behalf  of  the  Com- 
monwealth, except  for  certain  specified  purposes,  unless  provision 
should  be  made  in  such  act  for  an  annual  tax  sufficient  to  pay 
such  debt  within  thirty  years;  and  the  act  was  not  to  have  effect 
unless  approved  by  the  people.  It  was  contended  that  this  pro- 
vision was  not  to  apply  to  the  Commonwealth  as  a  mere  ideal 
abstraction,  unconnected  with  her  citizens  and  her  soil,  but  to  the 
Commonwealth  as  composed  of  her  people,  and  their  territorial 

Cedar  Co.,  6  Iowa,  15;  CommisBionen,  holders,  is  a   waiver  of  the  condition. 

&c.  V,  Cox,  6  Ind.  403;  Madison  &  In-  Chiniqtiy  v.  People,  78  lU.  570.    Compare 

dianapolis  R.  R.  Co.  v.  Norwich  Savings  Supervisors  of  Jackson  v.  Brush,  77  IlL 

Society,  24  Ind.  457 ;  Bird  v.  Daggett,  07  59. 

Mass.  494.  It  is  of  course  impossible  to  In  some  States,  after  paper  has  been 
reconcile  these  cases.  In  Cagwin  v.  Han-  put  afloat  under  laws  wliich  tlie  courts  of 
cock,  84  N.  Y.  582,  5  Am.  &  Eng.  R.  R.  the  State  have  sustained,  it  is  very  justly 
Cas.  150,  on  a  review  of  the  New  York  held  that  the  validity  and  obligation  of 
authorities  it  is  declared  to  be  the  law  such  paper  will  not  be  suffered  to  be  im- 
of  that  State  that  there  can  never  be  a  paired  by  subsequent  action  of  the  courts 
&ona^<fe  holder  of  town  bonds,  within  the  overruling  the  former  conclusions.  See 
.meaning  of  the  law  applicable  to  nego-  Gelpcke  v,  Dubuque,  1  Wall.  175 ;  Steinea 
tiable  paper,  as  such  bonds  are  always  v.  Franklin  County,  48  Mo.  167 ;  Osage, 
issued  under  special  statutory  authority,  &c.  R.  R.  Co.  v.  Morgan  County,  53  Mo. 
and  are  only  valid  when  the  statute  is  156 ;  Smith  r.  Clark  Co.,  54  Mo.  58 ;  State 
complied  with.  To  the  same  effect  are  v.  Sutterfleld,  54  Mo.  891 ;  Columbia  Co. 
Craig  V,  Andes,  98  N.  Y.  405,  and  Lyons  v.  King,  13  Fla.  421 ;  Same  o.  Davidson, 
V.  Chamlierlain,  89  N.  Y.  578.  See  Fish  13  Fla.  482;  [;McCuUough  v.  Com.  of 
V.  Kenosha,  26  Wis.  23.  That  the  powers  Va.,  172  U.  S.  102,  19  Sup.  Ct.  Rep.  184; 
of  the  agents  of  municipal  corporations  Wilkes  County  v.  Coler,  180  U.  S.  506, 
are  matters  of  record,  and  the  corporation  21  Sup.  Ct.  Rep.  458.  Bonds  issued  by 
not  liable  for  an  unauthorized  act,  see  fur-  a  de  facto  municipal  corporation  are  valid 
tlier  Baltimore  t*.  Eschbach,  18  Md.  276;  and,  after  it  has  been  dissolved  for  the 
Johnson  v.  Common  Council,  16  Ind.  227.  defect  in  its  organization,  they  may  be 
That  bonds  voted  to  one  railroad  com-  enforced  against  the  municipalities  into 
pany  and  issued  to  another  are  void,  see  which  the  territory  of  the  de  facto  corpo- 
Big  Grove  v.  Wells,  65  III.  263.  Those  ration  has  been  distributed.  Gatzow  v, 
who  deal  with  a  corporation  must  take  Buening,  106  Wis.  1,  81  N.  W.  1003,  80 
notice  of  the  restrictions  in  its  charter,  or  Am.  St.  17,  49  L.  R.  A.  483.  Bonds 
in  the  general  law,  regarding  the  making  issued  for  purpose  of  refunding  an  exist- 
of  contracts.  Brady  n.  Mayor,  &c.  of  ing  indebtedness  cannot  be  considered  as 
New  York,  2  Bosw.  173,  20  N.  Y.  312;  increasing  the  indebtedness  of  the  munic- 
Swift  V.  Williamsburg,  24  Barb.  427;  ipality.  Nat  Life  Ins.  Co.  t;.  Mead,  13 
Zabriskie  v.  Cleveland,  &c.  R.  R.  Co.,  23  S.  D.  37,  82  N.  W.  78,  48  L.  R.  A.  785, 
How.  381;  Hull  v.  Marshall  County,  12  79  Am.  St.  876;  contra,  Doon  Twp.  t;. 
I')wa,  142 ;  Clark  v.  Des  Moines,  19  Iowa,  Cummins,  142  U.  S.  366,  12  Sup.  Ct  Rep. 
199;  McPherson  v,  Foster,  43  Iowa,  48;  220,  in  .case  issue  is  not  in  exchange  for 
Marsh  r.  Supervisors  of  Fulton  Co.,  10  outstanding  evidence  of  indebtedness. 
Wall.  676.  If  they  are  not  valid,  no  Irregularities  in  the  conduct  of  the 
subsequent  ratification  by  the  corporation  election  held  to  secure  a  popular  author- 
can  make  them  so.  Leavenworth  v.  Ran-  ization  of  a  proposed  bond  issue  are  a 
kin,  2  Kan.  357.  If  bonds  are  voted  upon  sufficient  ground  for  enjoining  the  issue, 
a  condition,  and  issued  before  the  condi-  Murphy  v.  San  Luis  Obispo,  119  CaL  624, 
tion  is  complied  with,  this,  as  to  bona  fide  51  Pac.  1085,  39  L.  R.  A.  444*3 
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organizations  of  towns,  cities,  and  counties,  which  make  up  the 
State,  and  that  it  embraced  in  principle  every  legislative  act 
which  authorized  a  debt  to  be  contracted  by  any  of  the  local 
organizations  of  which  the  Commonwealth  was  composed.  The 
courts  of  that  State  held  otherwise.  "The  clause  in  question," 
they  say,  "applies  in  terms  to  a  debt  contracted  on  behalf  of  the 
Commonwealth  as  a  distinct  corporate  body ;  and  the  distinction 
between  a  debt  on  behalf  of  the  Commonwealth,  and  a  debt  or 
debts  on  behalf  of  one  county,  or  of  any  number  of  counties,  is  too 
broad  and  palpable  to  admit  of  the  supposition  that  the  latter  class 
of  debts  was  intended  to  be  embraced  by  terms  specifically  desig- 
nating the  former  only. "  ^  The  same  view  has  been  taken  by  the 
courts  of  Iowa,  Wisconsin,  Illinois,  and  Kansas,  of  the  provisions 
in  the  constitutions  of  those  States  restricting  the  power  of  the 
legislature  to  contract  debts  on  behalf  of  the  State  in  aid  of  in- 
ternal improvements;^  but  the  decisions  of  the  first-named  State 
have  since  been  doubted,'  and  those  in  Illinois,  it  would  seem, 
overruled.^  In  Michigan  it  has  been  held  that  they  were  inap- 
plicable to  a  constitution  adopted  with  a  clear  purpose  to  preclude 
taxation  for  such  enterprises.^ 

1  Slack  V.  Railroad  Co.,  13  B.  Monr.  1.  tion  if  the  legislatnre,  inhibited  from  in- 

*  Dubuque  County  v.  Railroad  Co.,  4  curring  a  debt  beyond  fifty  thousand 
Greene  (Iowa),  1 ;  Clapp  r.  Cedar  County,  dollars  on  behalf  of  the  State,  may  force 
6  Iowa,  15 ;  Clark  r.  JanesviUe,  10  Wis.  a  debt  tenfold  or  one  Iiundred-fold  greater 
136;  BushneU  o.  Beloit,  10  Wis.  195;  —for  there  is  no  limit  to  the  power  — 
Prettyman  p.  Supervisors,  19  Ul.  406 ;  upon  aU  the  cities  of  the  State  ?  We  can 
Bobertson  v.  Rockford,  21  111.  451 ;  John-  perceive  none."  We  do  not  see  how  this 
eon  V.  Stark  County,  24  III.  76 ;  Perkins  can  be  reconciled  with  the  earlier  Illinois 
V.  Lewis,  24  lU.  208;  Butler  v.  Dunham,  cases,  and  it  is  so  manifestly  right,  it  is 
27  HI.  474 ;  Leavenworth  Co.  v.  Miller,  7  hoped  the  learned  court  will  never  make 
Kan.  479.  the  attempt 

*  State  V.  Wapello  County,  13  Iowa,  ^  The  following  extract  from  the  opin- 
888.  And  see  People  v.  Supervisor,  &c.,  ion  in  Bay  City  v.  State  Treasurer,  23 
16  Midi.  254.  Mich.  499,  504.  is  upon  this  point :  *'  Our 

*  In  People  v.  Mayor,  &c.  of  Chicago,  State  had  once  before  had  a  bitter  ez- 
61  ni.  17,  35,  it  is  held  expressly  that  tlie  perionce  of  the  evils  of  the  government 
provision  of  the  State  constitution  pro-  connecting  itself  with  works  of  internal 
hibiting  the  State  from  creating  a  debt  improvement.  In  a  time  of  inflation  and 
exceeding  fifty  thousand  dollars  without  imagined  prosperity,  the  State  had  con- 
the  consent  of  the  people  manifested  at  a  tracted  a  large  debt  for  the  construction 
general  election,  would  preclude  the  State  of  n  system  of  railroads,  and  the  people 
from  creating  a  like  debt  against  a  mu-  were  oppressed  with  heavy  taxation  in 
nicipal  corporation,  except  upon  the  like  consequence.  Moreover,  for  a  portion  of 
conditions.  And  it  was  pertinently  said :  this  debt  they  had  not  received  what  they 
"The  protection  of  the  whole  implies  hnrgnined  for,  and  they  did  not  recognize 
necessarily  the  protection  of  all  its  organ-  their  legal  or  moral  obligation  to  pay  for 
ized  parts,  and  the  whole  cannot  be  se-  it.  The  goOd  nnmeand  fame  of  the  State 
cure  while  all  or  any  of  its  parts  are  suffered  in  consequence.  The  result  of  it 
exposed  to  danger.  What  is  the  real  all  was  that  a  settled  conviction  fastened 
Talue  of  this  provision  of  the  constitu-  itself  upon  the  minds  of  our  people,  that 
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Another  class  of  legislation,  which  has  recently  demanded  the 

attention  of  the  courts,  has  been  little  less  troublesome,  from  the 
new,  varied,  and  peculiar  questions  inyolved,  than  that  in  relation 

works  of  internal  improvement  should  be  States  were  found  which  were  supposed 

private  enterprises ;  that  it  was  not  with-  to  sanction  the  doctrine  that,  under  such 

in  the  proper  province  of  government  to  circumstances,  the  State  might  do  indi' 

connect  itself  with  their  construction  or  rectly  through  its  subdivisions  what  di- 

management,    and    thai   an   imperative  rectly  it  was  forbidden  to  do.    Thus  a 

State  policy  demanded  that  no  more  bur-  way  was  opened  by  which  the  whole 

dens  should  be  imposed  upon  the  people  purpose  of  the  constitutional  provisions 

by  State  authority,  for  any  such  purpose,  quoted  might  be  defeated.    The  State 

Under  this  conviction  they  incorporated  could  not  aid  a  private  corporation  with 

in  the  constitution  of  1850,   under  the  its  credit,  but  it  might  require  each  of  its 

significant  title  of  'Finance  and  Taza-  townships,  cities,  and  villages  to  do  so* 

tion,'  several  provisions  expressly   pro-  The  State  could  not  load  down  its  people 

hibiting  the  State  from  being  a  party  to,  with  taxes  for  the  construction  of  a  pub- 

or  interested  in,  any  work  of  internal  im-  lie  improvement,  but  it  might  compel  the 

provement,  or  engaged  in  carrying  on  any  municipal    authorities,   which    were    its 

iuch  work,  except  in  the  expenditure  of  mere  creatures,   and   which  held  their 

grants  made  to  it ;  and  also  from  sub-  whole  authority  and  their  whole  life  at  its 

scribing  to,  or  being  interested  in,  the  will,  to  enforce  such  taxes,  one  by  one, 

stock  of  any  company,  association,  or  cor-  until  the  whole  people  were  bent  to  the 

poration,  or  loaning  its  credit  in  aid  of  burden. 

any  person,  association,  or  corporation.  *'  Now,  whatever  might  be  the  just  and 

Art.  XIV.  §§  9,  8,  and  7.  proper  construction  of  similar  provisions 

"  All  th^se  provisions  were  incorpo-  in  the  constitutions  of  States  whose  his- 
rated  by  the  people  in  the  constitution,  as  tory  has  not  been  the  same  with  our  own, 
precautions  against  injudicious  action  by  the  migority  of  this  court  thought  when 
themselves,  if  in  another  time  of  inflati6n  the  previous  case  was  before  us,  and  they 
and  excitement  they  should  be  tempted  still  think,  that  these  provisions  in  our 
to  incur  the  like  burdensome  taxation  in  constitution  do  preclude  the  State  from 
order  to  accomplish  public  improvements  loaning  the  public  credit  to  private  cor^ 
in  cases  where  they  were  not  content  to  porations,  and  from  imposing  taxation 
wait  the  result  of  private  enterprise.  The  upon  its  citizens  or  any  portion  thereof 
people  meant  to  erect  such  e£Fectual  bar-  in  aid  of  the  construction  of  railroads.  So 
riers  that  if  the  temptation  should  return,  the  people  supposed  when  the  constita- 
the  means  of  inflicting  the  like  injury  tion  was  adopted.  Constitutions  do  not 
upon  the  credit,  reputation,  and  pros-  change  with  the  varying  tides  of  public 
perity  of  the  State  should  not  be  within  opinion  and  desire ;  the  will  of  the  people 
the  reach  of  the  authorities.  They  be-  therein  recorded  is  the  same  inflexible 
lieved  these  clauses  of  the  constitution  law  until  changed  by  their  own  delibera- 
aocomplished  this  purpose  perfectly,  and  tive  action ;  and  it  cannot  be  permissible 
none  of  its  provisions  had  more  influence  to  the  courts  that,  in  order  to  aid  eva« 
in  recommending  that  instrument  to  the  sions  and  circumventions,  they  shall  sub- 
hearty  good-will  of  the  people.  ject   these   instruments,    which    in   the 

"  In  process  of  time,  however,  a  ma-  main  only  undertake  to  lay  down  broad 

jority  in  the  legislature  were  found  willing,  general  principles,  to  a  literal  and  tecb- 

against  the  solemn  warning  of  the  execu-  nical  construction,  as  if  they  were  great 

tive,  to  resort  again  to  the  power  of  taxar  public  enemies  standing  in  the  way  of 

tion  in  aid  of  internal  improvement.    It  progress,  and  the  duty  of  every  good 

was  discovered  that  though  *the  State'  citizen  was  to  get  around  their  provisions 

was  expressly  inhibited  from  giving  such  whenever  practicable,  and  give  them  a 

aid  in  any  form,  except  in  tlie  disposition  damaging  thrust  whenever  convenient 

of  grants  made  to  it,  the  subdivisions  of  They  must  construe  them  as  the  people 

which  the  State  was  composed  were  not  did  in  their  adoption,  if  the  means  of  ar- 

under  the  like  ban.    Decisions  in  other  riving  at  that  construction  are  within 
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to  municipal  sabscriptions  in  aid  of  internal  improvements.  As 
the  power  to  declare  war  and  to  conduct  warlike  operations  rests 
in  the  national  government,  and  that  government  is  vested  with 
unlimited  coutrol  of  all  the  resources  of  the  country  for  those 
purposes,  the  duty  of  national  defence,  and,  consequently,  the 
duty  to  defend  all  the  citizens  as  well  as  all  the  property  of  all 
the  municipal  organizations  in  the  several  States,  rests  upon  the 
national  authorities.  This  much  is  conceded,  though  in  a  qual- 
fied  degree,  also,  and  subordinate  to  the  national  government,  a 
like  duty  rests  doubtless  upon  the  State  governments,  which  may 
employ  the  means  and  services  of  their  citizens  for  the  purpose. 
But  it  is  no  part  of  the  duty  of  a  township,  city,  or  county,  as 
such,  to  raise  men  or  money  for  warlike  operations,  nor  have  they 
any  authority,  without  express  legislative  sanction,  tp  impose 
upon  their  people  any  burden  by  way  of  taxation  for  any  such 
purpose.^  Nevertheless,  when  a  war  arises  which  taxes  all  the 
energies  of  the  nation,  which  makes  it  necessary  to  put  into  the 
field  a  large  proportion  of  all  the  able-bodied  men  of  the  country, 
and  which  renders  imperative  a  resort  to  all  available  means  for 
filling  the  ranks  of  the  army,  recruiting  the  navy,  and  replenish- 
ing the  national  treasury,  the  question  becomes  a  momentous  one, 
whether  the  local  organizations  —  those  which  are  managed  most 
immediately  by  the  people  themselves  —  may  not  be  made  im- 
portant auxiliaries  to  the  national  and  State  governments  in 
accomplishing  the  great  object  in  which  all  alike  are  interested 
so  vitally;  and  if  they  are  capable  of  rendering  important  assis- 
tance, whether  there  is  any  constitutional  principle  which  would 
be  violated  by  making  use  of  these  organizations  in  a  case  where 
failure  on  the  part  of  the  central  authority  would  precipitate 
general  dismay  and  ruin.  Indeed,  as  the  general  government, 
with  a  view  to  convenience,  economy,  and  promptness  of  action, 

their  power.    In  these  caies  we  thought  riding  for  the  erection  of  a  State  grain 

we  could  arrive  at  it  firom  the  public  bis-  elevator  and  warehouse  is  void.    Rippe  v. 

tOTj  of  the  times."  Becker,  66  Minn.  100,  67  N.  W.  S31,  22 

The  State  cannot  provide   indirectly  L.  R.  A.  867.]] 
for  paynoent  for  work  of  internal  improve-        ^  Stetson  o.  Kempton,  18  Mass.  272 ; 

ment  by  authorizing  a  township  to  raise  Gove  v.  Epping,  41  N.  H.  639 ,  Crowell 

money  for  it  by  taxation.    Andernon  v.  v.  Hopkinton,  45  N.  H.  9 ;   Baldwin  u. 

Hill,  54  Mich.  477,  20  N.  W.  540.    [And  North  Branford,  82  Conn.  47 ;  Webster 

see  Oren  v.  Pingree,  120  Midi.  550,  79  r.   Hnrwinton,  82  Conn.  131.    See  also 

N.  W.  814,  46  L.  R.  A.  407,  where  an  act  Claflin  v.  nopkinton,4  Gray,  502;  Cover 

attempting  to  authorize  the  creation  of  a  v.  Baytown,  12  Minn.  124 ;  Fiske  r.  Ha2- 

public  board  for  the  purpose  of  acquiring  zard,  7  U.  I.  488 ;  Alley  t;.  Edgecomb,  53 

and  operating  the  street  railways  of  De-  Me.  446 ;   People  r.  Supervisors  of  Co- 

troit  was  held  void.     Where  the  State  lunibia,  48  N.   Y.   180;   Walschlager  r. 

cannot  engage  in  the  erection  of  works  Liberty,  28  Wis.  362 ;   Burrill  t;.  Boston, 

of  inteniid  improvement,  a  statute  pro-  2  ClifiC.  590. 
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will  be  very  likely  to  adopt,  for  any  purposes  of  conscription,  the 
existing  municipal  divisions  of  the  States,  and  its  demand  for 
men  to  recruit  its  armies  will  assume  a  form  seeming  to  impose 
on  the  people  whose  municipal  organization  embraces  the  terri- 
tory covered  by  the  demand,  the  duty  of  meeting  it,  the  question 
we  have  stated  may  appear  to  be  one  rather  of  form  than  of  sub- 
stance, inasmuch  as  it  would  be  difficult  to  assign  reasons  why  a 
duty  resting  upon  the  citizens  of  a  municipality  may  not  be  con- 
sidered as  resting  upon  the  corporation  itself  of  which  they  are 
the  constituents,  and  if  so,  why  it  may  not  be  assumed  by  the 
municipality  itself,  and  then  be  discharged  in  like  manner  as  any 
other  municipal  burden,  if  the  legislature  shall  grant  permission 
for  that  purpose. 

One  difficulty  that  suggests  itself  in  adopting  any  such  doctrine 
is,  that,  by  the  existing  law  of  the  land,  able-bodied  men  between 
certain  specified  ages  are  alone  liable  to  be  summoned  to  the 
performance  of  military  duty ;  and  if  the  obligation  is  assumed 
by  the  municipal  organizations  of  the  State,  and  discharged  by 
the  payment  of  money  or  the  procurement  of  substitutes,  the 
taxation  required  for  this  purpose  can  be  claimed,  with  some 
show  of  reason,  to  be  taxation  of  the  whole  community  for  the 
particular  benefit  of  that  class  upon  whom  by  the  statutes  the 
obligation  rests.  When  the  public  funds  are  used  for  the  pur- 
pose, it  will  be  insisted  that  they  are  appropriated  to  discharge 
the  liabilities  of  private  individuals.  Those  who  are  already  past 
the  legal  age  of  service,  and  who  have  stood  their  chance  of  being 
called  into  the  field,  or  perhaps  have  actually  rendered  the  re- 
quired service,  will  be  able  to  urge  with  considerable  force  that 
the  State  can  no  longer  honorably  and  justly  require  them  to 
contribute  to  the  public  defence,  but  ought  to  insist  that  those 
within  the  legal  ages  should  perform  their  legal  duty ;  and  if  any 
upon  whom  that  duty  rests  shall  actually  have  enrolled  them- 
selves in  the  army  with  a  view  to  discharge  it,  such  persons  may 
claim,  with  even  greater  reason,  that  every  consideration '  of 
equality  and  justice  demands  that  the  property  they  leave  behind 
them  shall  not  be  taxed  to  relieve  others  from  a  duty  equally 
imperative. 

Much  may  be  said  on  both  sides  of  this  subject,  but  the  judicial 
decisions  are  clear,  that  the  people  of  any  municipal  corporation 
or  political  division  of  a  State  have  such  a  general  interest  in 
relieving  that  portion  of  their  fellow-citizens  who  are  liable  to 
the  performance  of  military  duty,  as  will  support  taxation  or 
render  valid  indebtedness  contracted  for  the  purpose  of  supplying 
their  places,  or  of  filling  any  call  of  the  national  authorities  for 
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men,  with  volunteers  who  shall  be  willing  to  enter  the  ranks  for 
such  pecuniary  inducements  as  may  be  offered  them.  The  duty 
of  national  defence,  it  is  held,  rests  upon  every  person  under  the 
protection  of  the  government  who  is  able  to  contribute  to  it,  and 
not  solely  upon  those  who  are  within  the  legal  ages.  The  statute 
which  has  prescribed  those  ages  has  for  its  basis  the  presumption 
that  those  between  the  limits  fixed  are  best  able  to  discharge  the 
burden  of  military  service  to  the  public  benefit,  but  others  are 
not  absolved  from  being  summoned  to  the  duty,  if  at  any  time 
the  public  exigency  should  seem  to  demand  it.  Exemption  from 
military  duty  is  a  privilege  rather  than  a  right,  and,  like  other 
statutory  privileges,  may  be  recalled  at  any  time  when  reasons  of 
public  policy  or  necessity  seem  to  demand  the  recall.^  Moreover, 
there  is  no  valid  reason,  in  the  nature  of  things,  why  those  who 
are  incapable  of  performing  military  service,  by  reason  of  age, 
physical  infirmity,  or  other  cause,  should  not  contribute,  in  pro- 
portion to  their  ability,  to  the  public  defence  by  such  means  as 
are  within  their  power ;  and  it  may  well  happen  that  taxation, 
for  the  purpose  of  recruiting  the  armies  of  the  nation,  will  dis- 
tribute the  burden  more  equally  and  justly  among  all  the  citizens 
than  any  other  mode  which  could  be  devised.  Whether  it  will 
be  just  and  proper  to  allow  it  in  any  instance  must  rest  with  the 
legislature  to  determine;  but  it  is  unquestionably  competent, 
with  legislative  permission,  for  towns,  cities,  and  counties  to 
raise  money  by  loans  or  by  taxation  to  pay  bounty  moneys  to 
those  who  shall  volunteer  to  fill  any  call  made  upon  such  towns, 
cities,  or  counties  to  supply  men  for  the  national  armies.' 

1  See  post^  p.  616,  and  caaea  cited  in  unteers  are  therefore  by  law  to  be  ao- 

note.  cepted  in  relief  of  the  municipality  firom 

'  "The  power  to  create  a  public  debt,  a  compulsory  service  to  be  determined 

and  liquidate  it  by  taxation,  is  too  clear  by  lot  or  chance.    Does  tliis  relief  involve 

for  dispute.    The  question  is,  therefore,  the    public  welfare  or   interest?     The 

narrowed  to  a  single  point :  Is  the  pur-  answer  rises  spontaneously  in  the  breast 

pose  in  this  instance  a  public  one  1    Does  of  every  one  in  a  community  liable  to  the 

it  concern  the  common  welfare  and  in-  military  burden.    It  is  given,  not  by  the 

terest  of  the  municipality  ?     Let  us  see.  voice  of  him  alone  who  owes  the  service. 

Civil  war  was  mging,  and  Congress  pro-  but  swells  into  a  chorus  from  his  whole 

vided  in  the  second  section  of  the  act  of  family,  relatives,  and  friends.    Military 

24th  February,  1864,  that  the  quota  of  service  is  the  highest  duty  and  burden  the 

troops  of  each   ward  of  a  city,  town,  citizen  is  called  to  obey  or  to  bear.    It  in- 

township,    precinct,  &c.,   should    be   as  vol  ves  life,  limb,  and  health,  and  is  there- 

nearly  as  possible  in  proportion  to  the  fore  a  greater  '  burden '  than  the  taxation 

number  of  men  resident  therein  liable  to  of  property.    The  loss  or  the  injury  is  not 

render  military  service.    Section  three  confined  to  the  individual  himself,  but 

provided  that  all  volunteers   who  may  extendi  to  all  the  relations  he  sustains, 

enlist  after  a  draft  shall  be  ordered,  shall  It  embraces  those  bound  to  him  in  the 

be  deducted  from  the  number  ordered  to  ties  of  consanguinity,  friendship,  and  in- 

be  drafted  in  such  ward,  town,  &c.    Vol-  terest;    to  the  community   which  must 
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Relief  of  the  community  from  an  impending  or  possible  draft  is 
not,  however,  the  sole  consideration  which  will  support  taxation 
by  the  municipal  corporations  of  the  State  to  raise  money  for  the 
purpose  of  paying  bounties  to  soldiers.  Gratitude  to  those  who 
have  entered  the  military  service,  whether  as  volunteers  or  drafted 
men,  or  as  substitutes  for  others  who  were  drafted  or  were  liable 
to  be,  is  a  consideration  which  the  State  may  well  recognize,  and 
it  may  compensate  the  service  either  by  the  payment  of  bounty 
moneys  directly  to  such  persons,  or  by  provision  for  the  support 
of  those  dependent  upon  them  while  they  shall  be  absent  from 
their  homes.  Whether  we  regard  such  persons  as  public  bene- 
factors, who,  having  taken  upon  themselves  the  most  severe  and 
dangerous  duty  a  citizen  is  ever  called  upon  to  perform,  have 
thereby  entitled  themselves  to  public  reward  as  an  incentive  to 
fidelity  and  courage,  or  as  persons  who,  having  engaged  in  the 
public  service  for  a  compensation  inadequate  to  the  toil,  priva- 
tion, and  danger  incurred,  are  deserving  of  the  bounty  as  a 
further  recognition  on  the  part  of  the  community  of  the  worth  of 
their  services,  there  seems  in  either  cose  to  be  no  sufficient  reason 
to  question  the  right  of  the  legislature  to  authorize  the  municipal 
divisions  of  the  State  to  raise  moneys  in  any  of  the  usual  modes, 
for  the  purpose  of  paying  bounties  to  them  or  their  families,  in 
recognition  of  such  services.^     And  if  a  municipal  corporation 

furnish  support  to  his  family,  if  he  can-  lieve  it  from  a  burden  of  war.  It  is  not 
not,  and  which  loses  in  him  a  member  a  mere  gift  or  reward,  but  a  consideration 
whose  labor,  industry,  and  property  con-  for  services.  It  is  therefore  not  a  con- 
tribute to  ita  wealth  and  its  resources;  fiscation  of  one  man's  property  for 
who  assists  to  bear  its  burdens,  and  anotlier's  use,  but  it  is  a  contribution 
whose  knowledge,  skill,  and  public  spirit  from  the  public  treasury  for  a  general 
contribute  to  the  general  good.  Clearly  good.  In  short,  it  is  simply  taxation  to 
the  loss  of  that  part  of  the  population  relieve  the  uiunicipality  from  the  stem 
upon  whom  the  greatest  number  depend,  demands  of  war,  and  avert  a  public  in- 
and  who  contribute  most  to  the  public  jury  in  the  loss  of  those  who  contribute 
welfare  by  their  industry,  skill,  and  prop-  most  to  the  public  welfare."  Speer  o. 
erty,  and  good  conduct,  is  a  common  loss.  School  Directors  of  Blairsville,  60  Pa.  St 
and  therefore  a  general  injury.  These  150,  159.  See  also  Waldo  v.  Portland, 
are  alike  subject  to  the  draft.  The  83  Conn.  868;  Bartholomew  v.  Harwin- 
blind  and  relentless  lot  respects  no  age,  ton,  38  Conn.  408;  Fowler  r.  Danvers,  8 
condition,  or  rank  in  life.  It  is,  there-  Allen,  80 ;  Lowell  v.  Oliver,  8  Allen,  247 ; 
fore,  clearly  the  interest  of  the  cnm-  Washington  County  v.  Berwick,  56  Pa. 
rounity  that  those  should  serve  who  are  St  466;  Trustees  of  Cass  v.  Dillon,  16 
willing,  whose  loss  will  sever  the  fewest  Ohio  St.  38;  State  v.  Wilkesville,  20  Ohio 
ties  and  produce  the  least  injury.  St.  288.  Also  Opinions  of  Justices,  52 
"  The  bounty  is  not  a  private  trans-  Me.  505,  in  which  the  view  is  expressed 
action  in  wliich  the  individual  alone  is  that  towns  cannot,  under  the  power 
benefited.  It  benefits  the  public  by  in-  to  raise  money  for  "necessary  town 
ducing  and  enabling  those  to  go  who  feel  charges,"  raise  and  pay  commutation 
they  can  best  be  spared.  It  is  not  volun-  moneys  to  relieve  persons  drafted  into 
tary  in  those  who  pay  it.  The  community  the  military  service  of  tlie  United  States. 
is  subject  to  the  draft,  and  it  is  paid  to  re-  ^  The  act  under  which  the  Pennsyl- 
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shall  have  voted  moneys  for  such  purpose  without  legislative 
authority,  it  is  competent  for  the  legislature  afterwards  to  legal- 
ize their  action  if  it  shall  so  choose.^ 

The  cases  to  which  we  have  referred  in  the  notes  assume  that, 
if  the  purpose  is  one  for  which  the  State  might  properly  levy  a 
tax  upon  its  citizens  at  large,  the  legislature  would  also  have 
power  to  apportion  and  impose  the  duty,  or  confer  the  power  of 
assuming  it,  upon  the  towns  and  other  municipal  or  political 
divisions.  And  the  rule  laid  down  is  one  which  opens  a  broad 
field  to  legislative  discretion,  allowing  as  it  does  the  raising  and 
appropriation  of  moneys,  whenever,  in  the  somewhat  extravagant 
words  of  one  of  the  cases,  there  is  '^  the  least  possibility  that  it 
will  be  promotive  in  any  degree  of  the  public  welfare."*  The 
same  rule,  substantially,  has  been  recognized  by  the  Court  of 
Appeals  of  New  York.  "The  legislature  is  not  confined  in  its 
appropriation  of  the  public  moneys,  or  of  the  sums  to  be  raised 
by  taxation  in  favor  of  individuals,  to  cases  in  which  a  legal 
demand  exists  against  the  State.  It  can  thus  recognize  claims 
founded  in  equity  and  justice  in  the  largest  sense  of  these  terms, 
or  in  gratitude  or  charity.  Independently  of  express  constitu- 
tional restrictions,  it  can  make  appropriations  of  money  when- 
ever the  public  well-being  requires  or  will  be  promoted  by  it, 
and  it  is  the  judge  of  what  is  for  the  public  good.     It  can, 

rania  case,  cited  in  the  preceding  note,  missioners  r.  Bearas,  25  Ind.  110;  Co- 
•aw  decided,  authorized  the  borough  to  mer  v.  Fulsom,  13  Minn.  219 ;  State  v. 
contract  a  debt  for  the  payment  of  three  Demoresti  82  N.  J.  628 ;  Tajlor  r.  Thomp- 
hundred  dollars  to  each  non-commissioned  son,  42  III.  9;  Barbour  v.  Camden,  61  Me. 
officer  and  private  who  might  thereafter  608;  Hart  v.  Holden,  66  Me.  672;  Bum- 
volunteer  and  enter  the  service  of  the  ham  v.  Chelsea,  43  Vt.  69;  Butler  v. 
United  States,  and  be  credited  upon  tlie  Pultney,  43  Vt.  481.  In  State  r.  Jackson 
quota  of  the  borough  under  an  impending  88  N.  J.  460,  a  statute  authorizing  a  town 
draft.  The  whole  purpose,  therefore,  to  raise  money  by  tax  to  relieve  its  in- 
was  to  relieve  the  community  from  the  habitants  from  the  burden  of  a  draft 
threatened  conscription.  But  in  the  case  under  a  law  of  Congress,  was  held  void 
of  Brodliead  r;.  Milwaukee,  19  Wis.  624,  as  tending  to  defeat  the  purpose  of  such 
662,  it  was  held  constituiionnl,  not  only  to  law.  The  decision  was  made  by  a  bare 
provide  for  the  future  by  such  municipal  majority  of  a  bench  of  eleven  judges, 
taxation,  but  also  to  raise  moneys  to  pay  Compare  O'Hara  v.  Carpenter,  23  Mich, 
bounties  to  volunteers  previously  enlisted,  410,  in  which  a  contract  of  insurance 
and  even  to  those  who  should  thereafter  against  a  military  draft  was  held  void  on 
procure  substitutes  for  themselves,  and  grounds  of  public  policy, 
havethem  credited  on  tiie  municipal  quota.  ^  Booth  t*.  Woodbury,  82  Conn.  118, 
1  Booth  r.  Town  of  Woodbury,  32  128,  per  fiu//cr,  J.  "  To  make  a  tax  law 
Conn.  118;  Bartholomew  v.  Harwiiiton,  unconstitutional  on  this  ground,  it  must 
33  Conn.  408;  Crowell  v.  Hopkinton,  45  be  apparent  at  first  blush  that  the  com- 
N.  H.  9 ;  Shackford  v.  Newington,  46  N.  H.  m unity  taxed  can  have  no  possible  intor- 
416;  Lowell  v.  Oliver,  8  Allen,  247;  est  in  the  purpose  to  which  their  money 
Ahl  V.  Gleim,  62  Pa.  St.  432 ;  Weister  is  to  be  applied."  Sharpless  v.  Mayor, 
V.  Hade,  62  Pa.  St.  474;  Coffman  v.  &c.,  21  Pa.  St.  147, 174,  following  Cheaney 
Keighdey,  24  Ind.  609;  Board  of  Com-  i%  Hooser,  9  B.  Monr.  880. 
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:noreover,  under  the  power  to  levy  taxes,  apportion  the  public 
burdens  among  all  the  taxpajing  citizens  of  the  State,  or  among 
those  of  a  particular  section  or  political  division."  ^  And  where 
citizens  have  voluntarily  advanced  moneys  for  the  purpose  of 
paying  bounties  to  recruits  who  fill  the  quota  of  a  municipal 
corporation,  on  an  understanding,  based  upon  informal  corporate 
action,  that  the  moneys  should  be  refunded  when  a  law  should 
be  passed  permitting  it,  a  subsequent  act  of  the  legislature 
authorizing  taxation  for  this  purpose  is  valid. ^ 

However  broad  are  the  terms  employed  in  describing  the  legis- 
lative power  over  taxation  in  these  cases,  it  is  believed  that  no 
one  of  them  has  gone  so  far  as  to  sanction  taxation  or  the  appro- 
priation of  the  public  revenue  in  order  to  refund  to  individuals 
moneys  which  they  may  have  paid  to  relieve  themselves  from  an 
impending  draft,  or  may  have  voluntarily  contributed  to  any 
public  purpose,  from  motives  purely  personal  to  themselves,  with- 
out any  reason  to  rely  upon  the  credit  of  the  State,  or  of  any 
municipal  corporation,  for  reimbursement,  and  where  the  circum- 
stances are  not  such  as  fairly  to  challenge  the  public  gratitude. 
Taxation  in  such  a  case,  where  no  obligation,  honorary  or  other- 
wise, rests  upon  the  public,  would  be  nothing  else  than  a  naked 
case  of  appropriating  the  property  of  the  taxpayer  for  private 
purposes,  and  that,  too,  without  reference  to  anticipated  public 
benefits.^ 

1  Guilford  t;.  Sapenrisora  of  Chendngo,  thorized  and  required  the  school  directors 

18  N.  Y.  148,  149.     See  New  Orleans  v,  to  borrow  such  sums  of  monej  as  would 

Clark,  95  U.  S.  644.  fully  reimburse  the  said  Halifax  Bounty 

'  Weister  v.  Hade,    62   Pa.   St.  474.  Association  for  moneys  advanced  to  free 

And  see  People  v.  Sullivan,  48  111.  412;  said  township  from  the  draft,  and  then 

Johnson  v.  Campbell,  49  III.  816.    Com-  further  authorized  the  school  directors  to 

pare  Susquehanna  Depot  v,  Barry,  61  levy  and  collect  a  tax  to  repay  the  sums 

Pa.  St  817.  borrowed.     The  court  say :    **  We  are 

*  Tyson  v.  School  Directors,  &c.,  51  bound  to  regard  the  statute  as  an  author- 
Fa.  St.  9.  A  meeting  of  persons  liable  to  ity  to  reimburse  what  was  intended  by 
draft  under  the  law  of  the  United  States  the  Association  as  advances  made  to  the 
was  called,  and  an  association  formed,  township  with  the  intent  or  understand- 
called  the  Halifax  Bounty  Association,  ing  to  be  reimbursed  or  returned  to  those 
which  levied  an  assessment  of  thirty  doK  contributing.  This  was  the  light  in  which 
lars  on  each  person  liable  to  military  duty  the  learned  judge  below  regarded  the 
in  the  township,  and  solicited  contribu-  terms  used;  and  unless  this  appears  in 
tions  from  others.  Afterwards,  an  act  support  of  the  present  levy  by  the  school 
was  passed  by  the  legislature,  with  a  pre-  directors,  they  are  acting  without  author- 
amble  reciting  that  certain  citizens  of  ity.  But  the  learned  judge,  if  I  properly 
Halifax  township,  associated  as  the  Hali-  comprehend  his  meaning,  did  not  give 
fax  Bounty  Association,  for  freeing  tlie  sufficient  importance  to  these  terms,  and 
said  township  from  the  late  drafts,  ad-  hence,  I  apprehend,  he  fell  into  error. 
Tanced  moneys,  which  were  expended  in  He  does  not  seem  to  have  considered  it 
paying  bounties  to  volunteers  to  fill  the  material  whether  the  Association  paid  its 
quota  of  the  township.    The  act  then  au-  money  voluntarily  in  aid  of  its  own  mem- 
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But  it  has  been  held  by  the  Supreme  Court  of  Massachusetts 
that  towns  might  be  authorized  by  the  legislature  to  raise  moneys 
by  taxation  for  the  purpose  of  refunding  sums  contributed  by 
individuals  to  a  common  fund,  in  order  to  fill  the  quota  of  such 
towns  under  a  call  of  the  President,  notwithstanding  such  moneys 
might  have  been  contributed  without  promise  or  expectation  of 
reimbursement.  The  court  were  of  opinion  that  such  contribu- 
tions might  well  be  considered  as  advancements  to  a  public 
object,  and,  being  such,  the  legislature  might  properly  recognize 
the  obligation  and  permit  the  towns  to  provide  for  its  discharge.^ 

On  a  preceding  page  we  have  spoken  in  strong  terms  of  the 
complete  control  which  is  possessed  by  the  legislative  authority 

bers,  or  expressly  to  aid  the  towDship  in  Allen,  670,  it  was  held  that  the  legisla* 
saving  its  people  from  a  draft,  with  the  ture  could  not  empower  towns  to  raise 
understanding  that  it  was  advanced  in  the  money  by  taxation  for  the  purpose  of  re- 
character  of  a  loan  if  the  legislature  chose  funding  what  had  been  paid  by  Individ- 
to  direct  its  repayment,  and  the  school  uals  for  substitutes  in  military  service, 
directors  chose  to  act  upon  the  author-  In  Mead  v.  Acton,  189  Mass.  841,  1  N.  £. 
ity  conferred.  This  we  cannot  agree  to.  41f3,  it  was  held  that  an  act  passed  in 
Such  an  enactment  would  not  be  legisla-  1882  was  void,  which  permitted  taxation 
tion  at  all.  It  would  be  in  the  nature  of  to  pay  bounties  to  those  who  re-enlisted 
Judicial  action,  it  is  true ;  but,  wanting  in  1804,  as  being  for  a  private  purpose, 
the  justice  of  notice  to  parties  to  be  af-  In  Cass  v.  Dillon,  16  Ohio  St.  88,  it  was 
fected  by  the  hearing,  trial,  and  all  that  held  that  taxes  to  refund  bounties  pre- 
gives  sanction  and  force  to  regular  judi-  viously  and  Toluntarily  paid  might  be 
cial  proceedings,  it  would  much  more  re-  authorized.  See  also  State  v.  Harris,  17 
seroble  an  imperial  rescript  than  consti-  Ohio  St.  608.  The  Supreme  Court  of 
tutional  legislation :  first,  in  declaring  an  Wisconsin,  in  the  well-reasoned  case  of 
obligation  where  none  was  created  or  State  v,  Tappan,  29  Wis.  664,  deny  the 
previously  existed;  and  next,  in  decree-  power  of  the  State  to  compel  a  municipal 
ing  payment  by  directing  the  money  or  corporation  to  pay  bounties  where  it  has 
property  of  the  people  to  be  sequestered  not  voted  to  do  so.  f  Act  authorizing 
to  make  the  payment.  The  legislature  county  to  raise  by  taxation  money  to  pay 
can  exercise  no  such  despotic  functions ;  to  men  drafted  and  serving  in  Union 
and  as  it  is  not  apparent  in  the  act  that  armies  in  Civil  War,  or  to  their  heirs, 
they  attempted  to  do  so,  we  are  not  specified  sums  of  money  is  void,  aa 
to  presume  they  did.  They  evidently  authorizing  a  devotion  of  public  moneys 
intended  the  adcancemenia  to  be  reim-  to  private  purposes.  Bush  t^.  Bd.  of  Su- 
bursed  to  be  only  such  as  were  made  on  pervisors  of  Orange  Co.,  159  N.  Y.  212, 
the  faith  that  they  were  to  be  returned."  63  N.  £.  1121,  45  L.  R.  A.  556,  70  Am. 
See  also  Crowell  r.  Hopkinton,  45  N.  H.  St.  538.;] 

9;  Miller  v.  Grandy,  13  Mich.  540;  Pease        ^  Freeland  v.  Hastings,  10  Allen,  570, 

V.  Chicago,  21 111.500;  Ferguson  v.  Land-  585.    And  see  Hilbish  t;.  Cathernian,  64 

ram,  5  Bush,  280;  Esty  v.  Westminster,  Pa.  St.  154,  and  compare  Tyson  17.  School 

07  Mass.  824;  Cole  v.  Bedford,  07  Mass.  Directors,  51  Pa.  St.  9.     QTlie  question 

326;  Usher  9.  Colchester,  33  Conn.  567;  of  the  right  to  penrion  school  teachers 

Perkins  v.  Milford,  50  Me.  315;  Thomp-  was  before  tlie  court  in  Hibbard  v.  State, 

son  r.  Pittston,  59  Me.  815;  Kelly  v.  Mar-  65  Ohio,  574,  61  N.  E.  109.  and  the  right 

shall,  69  Pa.   St.   819.    The  legislature  denied  as  involving  the  taking  of  private 

cannot  ratify  the  action  of  a  town  in  property  without  due  process  of  law  and 

agreeing  to  repay  those  who  paid  money  because  the  particular  act  was  not  uni- 

to  avoid  the  draft.  Bowles  v.  LandafT,  59  form  in  its  operation.]] 
N.  H.  164.    In  Freeland  v.  Hastings,  10 
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of  the  State  over  the  municipal  corporations.  There  are  never- 
theless some  limits  to  its  power  in  this  regard,  as  there  are  in 
various  other  directions  limits  to  the  legislative  power  of  the 
State.  Some  of  these  are  expressly  defined;  others  spring  from 
the  usages,  customs,  and  maxims  of  our  people ;  they  are  a  part 
of  its  history,  a  part  of  the  system  of  local  self-government,  in 
view  of  the  continuance  and  perpetuity  of  which  all  our  consti- 
tutions are  framed,  and  of  the  right  to  which  the  people  can 
never  be  deprived  except  through  express  renunciation  on  their 
part.  One  undoubted  right  of  the  people  is  to  choose,  directly 
or  indirectly,  under  the  forms  and  restrictions  prescribed  by  the 
legislature  for  reasons  of  general  State  policy,  the  officers  of 
local  administration,  and  the  board  that  is  to  make  the  local 
laws.  This  is  a  right  which  of  late  has  sometimes  been  en- 
croached upon  under  various  plausible  pretences,  but  almost 
always  with  the  result  which  reasonable  men  should  have  antici- 
pated from  the  experiment  of  a  body  at  a  distance  attempting  to 
govern  a  local  community  of  whose  affairs  or  needs  they  could 
know  but  little,  except  as  they  should  derive  information  from 
sources  likely  to  have  interested  reasons  for  misleading.^    An- 

^  On  this  subject  reference  is  made  to  fuWy  be  chosen  hy  the  central  authority, 
what  is  said  hy  Campbell ^Ch.  J, ,\n  People  Dillon,  Mun.  Corp.  §  38.  See  People  v. 
r.  Hurlbut,  24  Mich.  44,  S7,et8eq.;  also  Com.  Council  of  Detroit,  28  Mich.  228. 
p.  07.  See  s.  o.  9  Am.  Rep.  103.  Much  The  ledr^slature  cannot  appoint  a  board  to 
has  been  said  concerning  the  necessity  have  charge  of  the  public  works,  streets, 
of  legislative  interference  in  some  cases  and  fire  department  of  a  city.  State  v. 
where  bad  men  were  coming  into  power  Denny,  118  Ind.  882, 21  N.  E.  262, 274, 4  L. 
through  universal  suffirage  in  cities,  but  K.  A.79;  Eransviller.  State,  llSInd.  426, 
the  recent  experience  of  the  country  21  N.  K.  267, 4  L.  R.  A.  03.  Nor  may  a  city 
shows  that  this  has  oftener  been  said  board  control  the  police  of  neighboring 
to  pave  the  way  for  bad  men  to  obtain  townships  which  are  not  represented  ou 
office  or  grants  of  unusual  powers  from  it  Metr.  Police  Board  v.  Wayne  County 
the  legislature  than  with  any  purpose  to  Auditors,  68  Mich.  676,  36  N.  W.  748. 
effect  local  reforms.  And  the  great  mu-  But  the  State  may  provide  for  the  ap- 
niclpal  scandals  and  frauds  that  have  pointment  of  police  officials  in  a  city, 
prevailed,  like  those  which  were  so  no-  Com.  v.  Plaisted,  148  Mass.  874, 19  N.  £. 
torious  in  New  York  City,  have  been  224,12  Am.  St.  666,2  L.  R.  A.  142;  Sute 
made  possible  and  then  nursed  and  fos-  i^.  Seavey,  22  Neb.  464,  36  N.  W.  228; 
tered  by  illegitimate  interference  at  the  [^Newport  v,  Horton,  22  R.  L  196,  47  Atl. 
seat  of  State  government.  Some  officers,  312,  60  L.  R.  A.  330.  Not  so  in  Wiscon- 
usually  of  local  appointment,  are  un-  sin.  O'Connor  v.  Fond  du  Lac,  109  Wis. 
doubtedly  to  be  regarded  as  State  officers  263, 86  N.  W.  327.^  See  State  t;.  Hunter, 
whose  choice  may  be  confided  to  a  State  38  Kan.  678,  17  Pac.  177.  And  it  may 
authority  without  any  invasion  of  local  empower  a  board  of  water  commission- 
rights  ;  such  as  militia  officers,  officers  of  ers,  created  by  itself,  to  bond  a  city, 
police,  and  those  who  have  cliarge  of  the  David  u.  Portland  Water  Com.,  14  Oreg. 
execution  of  the  criminal  laws ;  but  those  98, 12  Pac.  174.  In  Ohio  it  is  held  no  in- 
wlio  are  to  administer  the  corporate  funds  fraction  of  the  right  of  local  self-goTem- 
and  have  the  control  of  the  corporate  ment  to  allow  the  governor  to  appoint  a 
property,  those  who  make  the  local  laws  board  of  public  affairs  for  cities.  State 
and  those  who  execute  them,  cannot  right-  v.  Smith,  44  Ohio  St.  848,  7  N.  E.  447, 12 
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other  is  the  right  of  the  local  community  to  determine  what 
pecuniary  burdens  it  shall  take  upon  its  shoulders. (a)  But  here 
from  the  very  nature  of  the  case  there  must  be  some  limitations. 
The  municipalities  do  not  exist  wholly  for  the  benefit  of  their 
corporators,  but  as  a  part  of  the  machinery  of  State  government, 
and  they  cannot  be  permitted  to  decline  a  performance  of  their 
duties  or  a  discharge  of  their  obligations  as  such,  (i)  They 
cannot  abolish  local  government ;  they  cannot  refuse  to  provide 
the  conveniences  for  its  administration ;  they  cannot  decline  to 
raise  the  necessary  taxes  for  the  purpose ;  they  cannot  repudiate 
pecuniary  obligations  that  justly  rest  upon  them  as  a  local  gov- 
ernment. Over  these  matters  the  legislature  of  the  State  must 
have  control,  or  confusion  would  inevitably  be  introduced  into 
the  whole  system.  But  beyond  this  it  is  not  often  legitimate 
for  the  State  to  go  except  in  moulding  and  shaping  the  local 
powers,  and  perhaps  permitting  the  local  authorities  to  do  cer- 
tain things  for  the  benefit  of  their  citizens  which  under  the 
general  grants  of  power  would  be  inadmissible.^ 

On  this  general  subject  we  shall  venture  to  lay  down  the  fol- 
lowing propositions  as  the  result  of  the  authorities :  — 

1.  That  the  legislature  has  undoubted  power  to  compel  the 
municipal  bodies  to  perform  their  functions  as  local  governments 
under  their  charters,  and  to  recognize,  meet,  and  discharge  the 
duties  and  obligations  properly  resting  upon  them  as  such, 
whether  they  be  legal,  or  merely  equitable  or  moral;  and  for 
this  purpose  it  may  require  them  to  exercise  the  power  of  taxa- 
tion whenever  and  wherever  it  may  be  deemed  necessary  or 
expedient.' 

N.  E.  829.    In  Com.  v.  PUisted,  ntpra,  the  large  or  an  indefinite  portion  of  it.    The 

court  say,  "  We  cannot  declare  an  act  of  municipality  may  be  compelled  to  submit 

the  legislature  Invalid  because  it  abridges  to  a  tax  levied  upon  it  by  the  legislature 

the  exercise  of  the  privilege  of  local  self-  for  the  support  of  a  local  board  of  health, 

government  in  a  particular  in  regard  to  created  by  tl)e  legislature.    Davock  v, 

which  such  privilege  is  not  guaranteed  Moore,  106  Mich.  120,  68  N.  W.  424,  28 

by  any  provision  of  the  Constitution."  L.  R.  A.  788.^ 

[[And  the  right  of  local  self-government  ^  This  subject  is  discussed  with  some 

is  not  involved  where  a  public  duty  is  fulness  in  Cooley  on  Taxation,  ch.  xxi. 

laid  upon  a  municipality,  the  proper  (lis-  ^  In  support  of  this,  we  refer  to  the 

charge  of  which  will  benefit  the  Sutc  at  very  strong  case  of  Guilford  v.  Super- 

(a)  [^ Where  the  Constitution  prohihits  the  levy  by  the  legislature  of  any  tax  upon 
m  municipality  for  municipal  purposes,  the  municipality  cannot  he  required  to  pur- 
chase, when  it  shall  determine  to  own  a  water  plant,  only  from  a  private  water  com- 
pany to  which  it  has  granted  a  franchise.  Helena  Cons.  Water  Co.  v.  Steele,  20 
Mont.  1,  40  Pac.  882,  87  L.  R.  A.  412.;] 

(6)  []A  county  may  be  compelled  to  establish  and  maintain  a  high  school.  State 
V.  Freeman,  61  Kan.  00,  68  Pac.  969,  47  L.  R.  A.  67.  And  a  city,  a  park.  Enowlton 
V.  Williams,  174  Mast.  476,  65  N.  £.  77,  47  L.  R.  A.  814.^ 
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2.    That  in  some  cases,  in  view  of  the  twofold  character  of 
such  bodies,  as  being  on  the  one  hand  agencies  of  State  govern- 

▼isora  of  Chenango,  18  Barb.  615,  8.  c.  13  table  defence  against  a  holder  of  them 
N.  Y.  143,  where  a  town  was  compelled  in  good  fiuth,  and  enabling  him  to  en- 
by  the  legislative  authority  of  the  State  force  them.      Read  v.  Plattsmouth,  107 
to  reimburse  its  officers  the  expenses  in-  U.  S.  668,  2  Sup.  Ct.  Rep.  208.    So  far 
curred  by  them  in  the  honest  but  mis-  as  an  act  creates  a  liability  which  did  not 
taken  endeavor  to  discharge  what  they  exist,  it  is  void ;  so  far  as  it  provides  a 
believed  to  be  their  duty;  approved  in  means  for  enforcing  a  pre-existing  lia- 
New  Orleans  t;.  Clark,  96  U.  S.  644;  also  bility,  it  is  valid.    Superv.isors  of  Sads- 
to  Smton  V.  Ashbury,  41  Cal.  625,  530,  in  bury  v.  Dennis,  96  Pa.  St.  400.      The 
which  it  is  said  by  Crocket,  J.,  that  '*  It  is  legislature  cannot  impose  taxation  to  pay 
established  by  an  overwhelming  weight  what  a  county  does  not  owe:  Board  of 
of  authority,  and  I  believe  is  conceded  Supervisors  o.  Cowan,  60  Miss.  876;  nor 
on  all  sides,  that  the  legislature  has  the  to  bestow  a  gratuity ;  otherwise  if  there 
constitutional  power  to  direct  and  control  is  an  equitable  obligation  to  pay.    Fuller 
the  affairs  and  property  of  a  municipal  v.  Morrison  Co.,  36  Minn.  809,  30  N.  W, 
corporation  for  municipal  purpoae$,  pro-  824.     See  State  v.  Foley,  30  Minn.  350, 
Tided  it  does  not  impair  the  obligation  of  15  N.  W.  375;   Caldwell  Co.  v.  Harbert, 
a  contract,  and  by  appropriate  legislation  68  Tex.  821,  4  S.  W.  607.    [Where  the 
may  so  control  its  affairs  as  ultimately  to  Constitution  provides    that    no    county 
compel  it,  out  of  tlie  funds  in  its  treasury,  shall  give  any  money  or  property  in  aid 
or  by  taxation  to  be  imposed  for  that  of  any  individual,  association,  or  corpora- 
purpose,  to  pay  a  demand  when  properly  tion,  the  legislature  cannot  authorize  the 
established,  which  in  good  conscience  it  retrial  of  a  demand    against  a  county 
ought  to  pay,  even  though  there  be  no  where  judgment  upon  the  first  trial  was 
legal  liability  to  pay  it"  (citing  Blanding  for  the  county.     Be  Greene,  166  N.  Y. 
V.  Burr,  18  Cal.  348;  Beals  v,  Amador  485,  60  N.  £.  183.;]    In  Creighton  v.  San 
Co.,  35  Cal.  624;  People  v.  Supervisors  Francisco,  42  Cal.  446,  it  is  said  that 
of  San  Francisco,  11  Cal.  206;  Sharp  v.  the  power  of  the  legislature  to  appropri- 
Contra  Costa  Co.,  84  Cal.  284 ;  People  v.  ate  the  money  of  municipal  corporations 
McCreery,  34  Cal.  482;    People  r.  Ala-  in  payment  of  equitable  claims  to  indi- 
meda,  26  Cal.  641,  and  holding  that  a  vlduals,  not  enforceable  in  the  courts, 
city  might  be  compelled  to  pay  the  claim  depends  on  the    legislative    conscience, 
of  persons  who  had  acted  as  commis-  and  the  judiciary  will  not  interfere  un- 
sioners  in  the  extension  of  certain  of  its  less  in  exceptional  cases.    QBut  the  Con- 
streets)  ;  also  to  Borough  of  Dunmore's  ititution  of  California  now  prohibits  such 
Appeal,  52  Pa.  St.  874,  in  which  the  legis-  action  on  the  part  of  the  legislature.  Con- 
lature  assumed  the  right  of  apportioning  lin  v.  San  Francisco  Bd.  of  Supervisors, 
the  indebtedness  of  a  town  i|mong  the  99  Cal.  17,  83  Pac.  753,  21  L.  R.  A.  474, 
boroughs  carved  out  of  it;  supported  by  87  Am.  St.  17.    See  also  other  cases  to 
Layton  v.  New  Orleans,  12  La.  Ann.  515 ;  same  effect,  note  3,  p.  815,  and  latter  part 
People  V.  Alameda,  26  Cal.  641;    and  of  note  on  p.  818,  ante.2     Unquestion- 
Burns  v.  Clarion  County,  62  Pa.  St.  422 ;  ably  the  legislature   may  decide  what 
also  to  People  v.  Flagg,  46  N.  Y.  401,  in  taxes  shall  be  levied  for  proper  purposes 
which  the  legislative  power  to  direct  the  of  local  government.    Youngblood  r.  Sex- 
construction  of  a  public  road,  and   to  ton,  32  Mich.  406.     f  And  a  territorial 
compel  the  creation  of  a  town  debt  for  legislature  may  compel  the  payment  of 
the    purpose,   was    fully    sustained ;    to  debts  incurred  for  public  purposes  by  t)ie 
People  V,  Power,  25  III.  187 ;  Waterville  inhabitants  of  a  town  before  the  organi- 
V,   County   Commissioners,  69  Me.   80;  zation  of  territorial  and  municipal  gov- 
and  to  numerous  other  cases  cited,  ante,  emments.     Guthrie   National   Bank   v. 
p.  268, note,  and  which  we  will  not  occupy  Guthrie,  173  U.  S.  528,  19  Sup.  Ct  Rep. 
Fpace  by  repeating  here.    The  legislature  513 ;  Guthrie  v.  Oklahoma,  1  Okla.  188, 
may  validate  an  unauthorized  issue  of  81  Pac.  190,  21  L.  R.  A.  841.    See  also 
boudsi  thereby  taking  away  an  inequi-  State  v.  Springer,  —  N.  J.  — ,  48  AtL 
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ment,  and  on  the  other,  corporations  endowed  with  capacities 
and  permitted  to  hold  property  and  enjoy  peculiar  privileges  for 
the  benefit  of  their  corporators  exclusively,  the  legislature  may 
permit  the  incurring  of  expense,  the  contracting  of  obligations, 
and  the  levy  of  taxes  which  are  unusual,  and  which  would  not 
be  admissible  under  the  powers  usually  conferred.  Instances  of 
the  kind  may  be  mentioned  in  the  offer  of  military  bounties,  and 
the  payment  of  a  disproportionate  share  of  a  State  burden  in 
consideration  of  peculiar  local  benefits  which  are  to  spring  from 
iti 

3.  But  it  is  believed  the  legislature  has  no  power,  against  the 
will  of  a  municipal  corporation,  to  compel  it  to  contract  debts  for 
local  purposes  in  which  the  State  has  no  concern,  or  to  assume 
obligations  not  within  the  ordinary  functions  of  municipal  gov- 
ernment.    Such  matters  are  to  be  disposed  of  in  view  of  the 

605  (March  4, 1901).  That  penalties  re-  an  act  of  April  d,  1848,  the  commisiionert 
coverable  at  suit  of  party  injured  may  of  Bradford  County  were  required  to  add 
be  laid  upon  counties  in  which  lynch-  9600  annually,  until  1867,  to  the  usual 
ings  occur,  see  Bd.  of  Com'rs  of  Cham-  county  rates  and  levies  of  the  borough  of 
paign  Co.  v.  Church,  62  Ohio  St.  818,  67  Towanda  in  said  county,  for  the  purpose 
N.  £.  60,  48  L.  R.  A.  738.  Legislature  of  defraying  the  expenses  of  the  court- 
may  compel  a  city  to  acquire  or  con-  house  and  jail,  then  in  process  of  erection 
struct  and  to  pay  for  bridges  and  ferries  in  that  borough.  The  act  was  held  con- 
within  their  limits  or  contiguous  to  them,  stitutional  on  the  principle  of  assessment 
but  it  cannot  compel  a  county  to  pay  of  benefits.  In  Gordon  v.  Comes,  47 
the  debts  of  a  city  within  it.  Simon  v,  N.  T.  608,  a  law  was  sustained  which 
Northup,  27  Oreg.  487,  40  Pac.  660,  80  "  authorized  and  required  "  the  vitUge  of 
L.  R.  A.  171.]]  Brockport  to  levy  a  tax  for  the  erection 
^  The  subject  of  military  bounties  has  of  a  State  normal  school  building  at  that 
been  sufficiently  referred  to  already.  As  place.  It  is  to  be  said  of  this  case,  how- 
to  the  right  to  permit  a  municipal  corpo-  ever,  that  there  was  to  be  in  the  building 
ration  to  burden  itself  with  a  local  tax  for  a  grammar-school  free  to  all  tlie  children 
a  State  object,  we  refer  to  Merrick  v.  Am-  of  proper  acquirements  in  the  Tillage ;  so 
herst,  12  Allen,  600 ;  Marks  v.  Trustees  that  the  village  was  to  receive  a  peculiar 
of  Purdue  University,  87  Ind.  165;  Has-  and  direct  benefit  from  it,  besides  those 
brouck  V.  Milwaukee,  13  Wis.  37.  The  which  would  be  merely  incidental  to  the 
first  was  a  case  in  which,  in  consideration  location  of  the  normal  school  in  the  place. 
of  the  local  benefits  expected  from  the  But  for  this  circumstance  it  would  be 
location  of  the  State  agricultural  college  distinctly  in  conflict  with  State  v.  Haben, 
in  a  certain  town,  the  town  was  permitted  22  Wis.  660,  where  it  was  held  incompe- 
to  levy  a  large  local  tax  in  addition  to  its  tent  for  the  legislature  to  appropriate  the 
proportion  of  the  State  burden,  for  the  school  moneys  of  a  city  to  the  purchase 
erection  of  the  necessary  buildings.  The  of  a  site  for  a  State  normal  school ;  and 
second  case  was  of  a  similar  nature.  The  also  with  other  cases  cited  in  the  next 
third  was  the  case  of  permisniun  to  levy  a  note.  It  must  be  conceded,  however, 
city  tax  to  improve  the  city  harbor,  —  a  that  there  are  other  cases  which  support 
work  usually  done  by  the  general  govern*  it  And  see,  as  supporting  the  last  case, 
ment.  There  are  cases  which  go  further  Livingston  County  v.  Welder,  64  111.  427 ; 
than  these,  and  hold  that  the  legislature  Burr  v.  Carbondale,  76  111.  466 ;  Liv- 
may  compel  a  municipal  corporation  to  do  ingston  County  v,  Darlington,  101  U.  S. 
what  it  may  thus  permit.  Thus,  in  Kirby  407. 
V.  Shaw,  19  Pa.  St  268,  it  appeared  that  by 

22 
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interests  of  the  corporators  exclusively,  and  they  have  the  same 
right  to  determine  them  for  themselves  which  t^e  associates  in 
private  corporations  have  to  determine  for  themselves  the  ques- 
tions which  arise  for  their  corporate  action.  The  State  in  such 
cases  may  remove  restrictions  and  permit  action,  but  it  cannot 
compel  it.^ 

1  A  city  cannot  be  compelled  to  erect  in  the  preceding  note,  it  wiU  be  per- 
buildingrs  for  a  county;  bat  it  may  be  ceived,  were  also  treated  as  cases  merely 
permitted  to  do  it  if  it  so  elects.  Callam  of  apportionment.  How  that  can  be  called 
V.  Saginaw,  60  Mieh.  7,  14  N.  W.  677.  a  case  of  apportionment,  however,  which 
There  are  undoubtedly  some  cases  which  singles  out  a  particular  town,  and  taxes  it 
go  to  the  extent  of  holding  that  municipal  for  benefits  to  be  expected  from  a  high- 
corporations  and  organizations  are  so  way  running  across  the  State,  without 
completely  under  the  legislative  control,  doing  the  same  by  any  other  town  in  the 
that  whatever  the  legislature  may  permit  State,  it  is  not  easy  to  perceive.  In  Com- 
them  to  do,  it  may  compel  them  to  do,  missioners  of  Revenue  v.  The  State,  45 
whetlier  the  corporators  are  willing  or  Ala.  3t)9,  it  appeared  that  the  legislature 
not.  A  leading  case  is  Thomas  v.  Leland,  had  created  a  local  board  consisting  of 
24  Wend.  65.  In  that  case  it  appeared  the  president  of  the  county  commissioners 
that  certain  citizens  of  Utica  had  given  of  revenue  of  Mobile  County,  the  mayor 
their  bond  to  the  people  of  the  State  of  of  Mobile,  the  president  of  the  Bank  of 
New  York,  conditioned  for  the  payment  Mobile,  the  president  of  the  Mobile  Cham- 
into  the  canal  fund  of  the  sum  of  $38,615^  ber  of  Commerce,  and  one  citixen  of  Mo- 
the  estimated  difference  between  the  cost  bile,  appointed  by  the  governor,  as  a 
of  connecting  the  Chenango  Canal  with  board  for  the  improvement  of  the  river, 
the  Erie  at  Utica,  instead  of  at  Whites-  harbor,  and  bay  of  Mobile,  and  required 
borough,  as  the  canal  commissioners  had  the  commissioners  of  revenue  of  Mobile 
contemplated;  and  it  was  held  within  the  County  to  issue  to  them  for  that  purpose 
constitutional  powers  of  the  legislature  to  county  bonds  to  the  amount  of  f  1,000,000, 
require  this  sum  to  be  assessed  upon  the  and  to  levy  a  tax  to  pay  them.  Here 
taxable  property  of  the  city  of  Utica,  was  an  appointment  by  the  State  of  local 
supposed  to  be  benefited  by  the  canal  officers  to  make  at  the  expense  of  the 
connection.  The  court  treat  the  case  as  locality  an  improvement  which  it  has  been 
"  the  ordinary  one  of  local  taxation  to  customary  for  the  general  government  to 
make  or  improve  a  public  highway,"  and  take  in  charge  as  one  of  national  concern ; 
dismiss  it  with  few  words.  If  it  could  be  but  the  Supreme  Court  of  the  State  sua- 
considered  as  merely  a  case  of  the  appor-  tained  the  act,  going  farther,  as  we  think, 
Uonment  between  a  number  of  munici-  in  doing  so,  than  has  been  gone  in  any 
palities  of  the  expense  of  a  public  high-  other  case.  In  Hasbrouck  v.  Milwaukee* 
way  running  through  them,  it  would  have  13  Wis.  87,  approved  and  defended  in  an 
the  support  of  Waterville  v.  County  Com-  able  opinion  in  Mills  v.  Charleton,  29  Wis. 
missioners,  59  Me.  80 ;  Commonwealth  v.  400,  the  power  of  the  legislature  to  com- 
Newburyport,  103  Mass.  129 ;  and  also  pel  the  city  of  Milwaukee  to  issue  bonds 
what  is  said  in  Bay  City  v.  State  Treas-  or  levy  a  tax  for  the  improvement  of  its 
urer,  23  Mich.  499,  where  it  is  admitted  harbor  was  distinctly  denied,  though  it 
that  over  the  matter  of  the  construction  was  conceded  that  permission  might  be 
of  such  a  highway,  as  well  as  tiie  appor-  given,  which  the  city  could  lawfully  act 
tionment  of  expense,  the  State  authority  upon.  Compare  also  Knapp  v.  Grant,  27 
must  necessarily  be  complete.  It  has  been  Wis.  147;  State  t^.  Tappan,  29  Wis.  664, 
considered  in  subsequent  New  York  cases  9  Am.  Rep.  622;  Atkins  v.  Randolpli, 
as  a  case  of  apportionment  merely.  See  81  Vt.  226.  In  People  v.  Bntchellor,  53 
People  V.  Brooklyn,  4  N.  Y.  419 ;  Howell  N.  Y.  128,  the  Court  of  Appeals,  through 
V.  Buffalo,  87  N.  Y.  267.  The  cnses  of  an  able  and  lucid  opinion  by  Grover,  J., 
Kirby  v.  Shaw,  19  Pa.  St.  258,  and  Gor-  denied  the  validity  of  a  mandatory  statute 
don  V.  Comes,  47  N.  Y.  608,  referred  to  compelling  a  town  to  take  stock  in  a  rail* 
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4.    And  there  is  much  good  reason  for  assenting  also  to  what 
several  respectable  authorities  have  held,  that  where  a  demand 

road  corpormtion,  and  to  issue  its  bonds  in  them.  What  would  be  the  uniTersal  Judg- 
exchange  therefor.  The  authority  to  per-  ment,  should  the  legislature,  aua  aponte^ 
mit  the  town  to  do  this  was  not  discussed,  project  magnificent  and  costly  structures 
but,  taking  that  as  admitted,  it  is  declared  within  one  of  our  cities,  —  triumphal 
that  municipal  corporations,  in  the  mak-  arches,  splendid  columns,  and  perpetual 
ing  or  revising  to  make  arrangements  of  fountains,  —  and  require  in  the  act  creat- 
the  nature  of  that  attempted  to  be  forced  ing  them  that  every  owner  of  property 
upon  the  town  in  question,  were  entitled  within  tlie  city  limits  should  give  his 
to  the  same  freedom  of  action  precisely  individual  obligation  for  his  proportion  of 
which  individual  citizens  might  claim,  the  cost,  and  impose  such  costs  as  a  lien 
This  opinion  reviews  the  prior  decisions  upon  his  property  forever?  What  would 
in  the  same  State,  and  finds  nothing  con-  be  the  public  judgment  of  such  an  act, 
flicting  with  the  views  expressed.  In  and  wherein  would  it  differ  from  the 
People  V.  Mayor,  Ac.  of  Chicago,  61  III.  act  under  consideration  %  "  And  again  : 
17,  2  Am.  Rep.  278,  it  was  denied,  in  "  Here,  then,  is  a  case  where  taxes  may 
an  opinion  of  great  force  and  ability,  de-  be  assessed,  not  by  any  corporate  author- 
livered  by  Chief  Justice  Breese,  that  the  ity  of  the  city,  but  by  commissioners,  to 
State  could  empower  a  board  of  park  whom  is  intrusted  the  erection,  embellish- 
commissioners  of  State  appointment  to  ment,  and  control  of  this  park,  and  thia 
contract  a  debt  for  the  city  of  Ciiicago,  without  consent  of  the  property  owners, 
for  the  purposes  of  a  public  park  for  that  "  We  do  not  tliink  it  is  within  the  con- 
city,  and  without  the  consent  of  its  citi-  stitutional  competency  of  the  legislature 
sens.  The  learned  judge  says  (p.  81) :  to  delegate  this  power  to  these  conimis- 
"  While  it  is  conceded  that  municipal  sioners.  If  the  principle  be  admitted 
corporations,  which  exist  only  for  public  that  the  legislature  can,  uninvited,  of 
purposes,  are  subject  at  all  times  to  the  their  mere  will,  impose  such  a  burden  as 
control  of  the  legislature  creating  them,  this  upon  the  city  of  Chicago,  then  one 
and  have  in  their  franchises  no  vested  much  heavier  and  more  onerous  can  be 
rights,  and  whose  powers  and  privileges  imposed;  in  short,  no  limit  can  be  as- 
the  creating  power  may  alter,  modify,  or  signed  to  legislative  power  in  this  regard, 
abolish  at  pleasure,  as  they  are  but  parts  If  this  power  is  possessed,  then  it  must 
of  the  machinery  employed  to  carry  on  be  conceded  that  the  property  of  every 
the  afEauns  of  the  State,  over  which  and  citizen  within  it  is  held  at  the  pleasure 
their  rights  and  effects  the  State  may  and  will  of  the  legislature.  Can  it  be 
exercise  a  general  superintendence  and  that  the  General  Assembly  of  the  State, 
control  (Richland  County  o.  Lawrence  just  and  honest  as  its  members  may  be, 
County,  12  HI.  8 ;  Trustees  of  Schools  is  the  depository  of  the  rights  of  property 
V.  Tatman,  13  III.  SO),  we  are  not  of  the  of  the  citizen  ?  Would  there  be  any  suffl- 
opinion  that  that  power,  such  as  it  is,  can  cient  security  for  property  if  such  a 
be  so  used  as  to  compel  any  one  of  our  power  was  conceded  9  No  welUregu- 
many  cities  to  issue  its  bonds  against  its  lated  mind  can  entertain  the  idea  that  it 
will,  to  erect  a  park,  or  for  any  other  im-  is  within  the  constitutional  competency 
provement  to  force  it  to  create  a  debt  uf  of  the  legislature  to  subject  the  earnings 
millions ;  in  effect,  to  compel  every  prop-  of  any  portion  of  our  people  to  the  haz- 
erty  owner  in  the  city  to  give  his  bond  to  ards  of  any  such  legislation." 
pay  a  debt  thus  forced  upon  the  city.  It  This  case  should  be  read  in  connect 
will  hardly  be  contended  that  the  legisU-  tion  with  the  following  in  the  same  State, 
ture  can  compel  a  holder  of  property  in  and  all  in  the  same  direction.  People  v. 
Chicago  to  execute  his  mdividual  bond  as  Common  Council  of  Chicago,  61  III.  58 ; 
security  for  the  payment  of  a  debt  so  or-  Lovingston  v.  Wider,  63  111.  S02;  I'eo- 
dered  to  be  contracted.  A  city  is  made  up  pie  v.  Canty,  55  III.  33 ;  Wider  v.  East  St. 
of  individuala  owning  the  property  within  Louis,  55  111.  133;  Gage  v.  Graham,  57 
its  limits,  the  lots  and  blocks  which  com-  111.  144 ;  East  St  Louis  v.  Witts,  59  111. 
pose  it,  and  the  structures  which  adorn  155 ;  Marshall  v.  Siliiman,  61  lU.  218 ; 
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is  asserted  against  a  municipality,  though  of  a  nature  that  thie 

legislature  would  have  a  right  to  require  it  to  incur  and  dis- 
charge, yet  if  its  legal  and  equitable  obligation  is  disputed,  the 
corporation  has  the  right  to  have  the  dispute  settled  by  the  courts, 
and  cannot  be  bound  by  a  legislative  allowance  of  the  claim.  ^ 

Cairo,  &c.  R.  R.  Co.  v.  Sparta,  77  111.  605 ;  ough  examination  of  the  authorities,  that 

Barnes  v.  Lacon,  84  111.  46L    See  also  counsel  had  **  failed  to  find  a  case  wherein 

People  V.  Common  Council  of  Detroit,  28  it  had  been  held  that  the  legislature  can 

Mich.  228.     That  the  legislature  may  compel  a  city  against  its  will  to  incur  a 

compel  a  municipality  to  levy  a  tax  for  debt  by  the  issue  of  its  bonds  for  a  local 

a  local  road,  see  Wilcox  v.  Deer  Lodge  improvement."    People  v.  Mayor,  &c.,  61 

Co.,  2  Mont.  674.    [And  where  a  highway  Ul.  17,  31.    See  also  cases  pp.  699-702, 

or  bridge  is  beneficial  to  several  munici-  in/ra,    [And  see  Cook  Farm  Co.  v.  De- 

palities,  the  legislature  may  compel  them  troit,  124  Mich.  426,  88  N.  W.  190,  that 

to  contribute  to  the  expense  of  providing  citizens  must  be  permitted  to  pass  upon 

and  maintaining  it,  even  though  no  por-  the    proposition    to  allow  a  board  the 

tion  of  it  lies  within  the  boundaries  of  power  of  local  taxation,  decided  on  au- 

some  of  the  contributories ;  and  the  leg-  thority  of  Park  Commissioners  r.  Detroit, 

islature    may    apportion    the    expense.  28  Mich.  228-3 

State  V,  Williams,  68  Conn.  131,  36  Atl.  ^  It  was  held  in  People  v.  Hawes,  37 
24,  421,  48  L.  R.  A.  466,  aff.  in  Wil-  Barb.  440,  that  the  legislature  had  no 
liams  V.  Kggleston,  170  U.  S.  804,  18  Sup.  right  to  direct  a  municipal  corporation  to 
Ct.  Rep.  617.  Upon  power  of  legislature  satisfy  a  claim  made  against  it  for  dam- 
to  impose  burdens  of  this  character  on  ages  for  breach  of  contract,  out  of  the 
municipalities,  see  cases  collected  in  note  funds  or  property  of  such  corporation, 
to  48  L.  R.  A.  466.  That  city  may  be  In  citing  the  cases  of  Guilford  v.  Super- 
compelled  to  purchase  and  maintain  a  Tisors  of  Chenango,  13  N.  T.  148,  and 
park,  see  Knowlton  v.  Williams,  174  People  v.  Supervisors  of  New  York,  11 
Mass.  476,  66  N.  E.  77,  47  L.  R.  A.  814-3  Abb.  14,  a  distinction  is  drawn  by  which 
The  case  of  People  v.  Batchellor,  63  the  cases  are  supposed  to  be  reconciled 
N.  y.  128,  seems  to  us  clearly  inconsist-  with  the  one  then  under  decision.  "Those 
ent  with  Thomas  v.  Lelaud,  supra.  But,  cases  and  many  others,"  say  the  court, 
on  the  other  hand,  the  case  of  Duanes-  p.  466,  "  related  not  to  the  right  or  power 
burgh  V,  Jenkins,  67  N.  Y.  177,  goes  to  the  of  the  legislature  to  compel  an  individual 
full  extent  of  holding  that  a  subscription  or  corporation  to  pay  a  debt  or  claim,  but 
of  a  town  to  a  railroad,  made  on  condition  to  the  power  of  the  legislature  to  raise 
of  subsequent  assent  of  the  town  thereto,  money  by  tax,  and  apply  such  money, 
may  be  relieved  of  the  condition  by  the  when  so  raised,  to  the  payment  thereof, 
legislature  and  enforced  against  the  town.  We  could  not,  under  the  decisions  of  the 
though  the  original  subscription  was  by  courts  on  this  point,  made  in  these  and 
a  commission  which  the  town  did  not  other  cases,  now  hold  that  the  legislature 
choose.  It  is  a  little  difficult,  therefore,  had  not  authority  to  impose  a  tax  to  pay 
to  determine  what  the  law  of  New  York  any  claim,  or  to  pay  it  out  of  the  State 
now  is  on  this  subject,  especially  as  in  treasury ;  and  for  this  purpose  to  impose 
New  York,  &c.  R.  R.  Co.  v.  Van  Horn,  67  a  tax  upon  the  property  of  the  whole 
N.  Y.  47.3,  the  power  of  the  legislature  to  State,  or  any  poition  of  the  State.  This 
make  valid  an  ineffectual  individual  con-  was  fully  settled  in  People  v.  Mayor,  &c. 
tract  is  denied.  But  leaving  out  of  view  of  Broolclyn,  4  N.  Y.  419;  but  neither 
the  New  York  cases,  and  a  few  others  that  case  nor  the  case  in  18  N.  Y.  143,  in 
which  were  decided  on  the  ground  of  an  any  manner  gave  a  warrant  for  the  opin* 
apportionment  of  local  benefits,  we  think  ion  that  the  legislature  had  a  right  to 
the  case  in  Alabama  will  stand  substan-  direct  a  municipal  corporation  to  pay  a 
tially  alone.  Before  that  decision  the  Su-  claim  for  damages  for  breach  of  a  con- 
preme  Court  of  Illinois  were  able  to  say,  tract  out  of  the  funds  or  property  of  such 
in  a  case  calling  for  a  careful  and  tlior-  corporation,  without  a  Bubmisaion  of  such 
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Having  concisely  stated  these  general  vievsrs,  we  add  merely, 
that  those  cases  which  hold  that  the  State  may  raise  bounty 
moneys  by  taxation,  to  be  paid  to  persons  in  the  military  service, 
we  think  stand  by  themselves,  and  are  supported  by  diiTerent 
principles  from  any  which  can  fairly  be  summoned  to  the  aid  of 
some  of  the  other  cases  which  we  have  cited.  The  burden  of  the 
public  defence  unquestionably  rests  upon  the  whole  community; 
and  the  legislature  may  properly  provide  for  its  apportionment 
and  discharge  in  such  manner  as  its  wisdom  may  prescribe.  But 
those  cases  which  hold  it  competent  for  the  legislature  to  give 
its  consent  to  a  municipal  corporation  engaging  in  works  of 
public  improvement  outside  its  territorial  limits,  and  becoming  a 
stockholder  in  a  private  corporation,  must  be  conceded  on  all 
hands  to  have  gone  to  the  very  limit  of  constitutional  power  in 
this  direction ;  and  to  hold  that  the  legislature  may  go  even  fur- 
ther, and,  under  its  power  to  control  the  taxation  of  the  political 
divisions  and  organizations  of  the  State,  may  covtpel  them,  with- 
out the  consent  of  their  citizens,  to  raise  money  for  such  or  any 
other  unusual  purposes,  or  to  contract  debts  therefor,  seems  to  us 
to  be  introducing  new  principles  into  our  system  of  local  self- 
claim  to  a  judicial  tribunal."  If  hy  this  suited,  is  less  objectionable  and  less  likely 
is  meant  that  the  legrislature  has  power  to  to  lead  to  oppression,  than  the  power  to 
compel  a  corporation  to  tax  its  citizens  impose  through  taxation  a  claim  upon  a 
for  the  payment  of  a  demand,  but  has  not  corporation  wliich  it  never  was  concerned 
tlie  authority  to  make  it  a  charge  against  in  creating,  against  wliich  it  protests,  and 
the  corporation  in  any  other  mode,  tlie  which  is  unconnected  with  the  ordinary 
distinction  seems  to  be  one  of  form  rather  functions  and  purposes  of  municipal  gov- 
than  of  substance.  It  is  no  protection  to  ernment.  In  Borough  of  Dunmore's  Ap- 
the  rights  of  property  of  a  municipal  cor-  peal,  62  Pa.  St.  374,  a  decision  was  made 
poration  to  hold  that  the  legislature  can-  which  seems  to  conflict  with  that  in  Peo- 
not  determine  upon  a  claim  against  it,  if  pie  v.  Ilawes,  supraj  and  with  the  subse- 
at  the  same  time  the  corporation  may  be  quent  case  of  Baldwin  t*.  Mayor,  &c.  of 
compelled  by  statute  to  assume  and  dis-  New  York,  42  Barb.  549.  The  Penn- 
charge  the  obligation  through  the  levy  of  svlvania  court  decided  that  the  constito- 
a  tax  for  its  satisfaction.  But  if  it  Is  tional  guaranty  of  the  right  to  jury  trial 
only  meant  to  declare  that  the  legislature  had  no  application  to  municipal  corpora- 
cannot  adjudicate  upon  disputed  claims,  tions,  and  a  commission  might  be  created 
there  can  be  no  good  reason  to  find  fault  by  the  legislature  to  adjust  the  demands 
with  the  decision.  It  is  one  thing  to  de-  between  them.  See  also  In  re  Pennsyl- 
termine  that  the  nature  of  a  claim  is  such  vania  Hall,  5  Pa.  St.  204;  Lay  ton  v. 
as  to  make  it  proper  to  satisfy  it  by  taxa-  New  Orleans,  12  La.  Ann.  616.  In  Peo- 
.  tion.  and  another  to  adjudge  how  much  is  pie  v.  Power,  26  111.  187,  it  was  held  com- 
jnstly  due  upon  it.  The  one  is  the  exer-  petent  f(ir  the  legislature  to  apportion  the 
else  of  legislative  power,  the  other  of  taxes  collected  in  a  county  between  a 
judicial.  See  Sanborn  v.  Rice,  0  Minn,  city  therein  and  the  remainder  of  the 
273;  Commonwealth  r.  Pittsburgh,  34  county,  and  that  the  county  revenues 
Pa.  St.  496 ;  Plimpton  v.  Somerset,  83  "  must  necessarily  be  within  the  control 
Vt.  288;  Gage  r.  Graham.  67  111.  144.  of  the  legislature  for  political  purposes." 
But  the  power  to  decide  upon  the  breach  And  see  Portwood  v.  Montgomery  Co., 
of  a  contract  by  a  corporation,  and  the  62  Miss.  623. 
extent  of  the  damages  which  have  re* 
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government,  and  to  be  sanctioning  a  centralization  of  power  not 
within  the  contemplation  of  the  makers  of  the  American  consti- 
tutions. We  think,  where  any  such  forced  taxation  is  resisted 
by  the  municipal  organization,  it  will  be  very  difficult  to  defend 
it  as  a  proper  exercise  of  legislative  authority  in  a  government 
where  power  is  distributed  on  the  principles  which  prevail  here. 

Legislative  Control  of  Corporate  Property. 

The  legislative  power  of  the  State  controls  and  disposes  of  the 
property  of  the  State.  How  far  it  may  also  control  and  dispose 
of  the  property  of  those  agencies  of  government  which  it  has 
created  and  endowed  with  corporate  powers,  is  a  question  which 
happily  there  has  been  very  little  occasion  to  discuss  in  the 
courts.  Being  created  as  an  agency  of  government,  it  is  evident 
that  the  municipality  cannot  in  itself  have  that  complete  and 
absolute  control  and  power  of  disposition  of  its  property  which  is 
possessed  by  natural  persons  and  private  corporations  in  respect 
to  their  several  possessions.  For  it  can  hold  and  own  property 
only  for  corporate  purposes, (a)  and  its  powers  are  liable  at  any 
time  to  be  so  modified  by  legislation  as  to  render  the  property  no 
longer  available.  Moreover,  the  charter  rights  may  be  altogether 
taken  away ;  and  in  that  case  the  legislature  has  deprived  the 
corporation  of  its  property  by  depriving  it  of  corporate  capacity 
to  bold  it.  And  in  many  ways,  while  the  corporation  holds  and 
enjoys  property,  the  legislature  must  possess  power  to  interfere 
with  its  control,  at  least  incidentally ;  for  the  mere  fact  that  the 
corporation  possesses  property  cannot  deprive  the  State  of  its 
complete  authority  to  mould  and  change  the  corporate  organiza- 
tion, and  enlarge  or  diminish  the  powers  which  it  possessed  be- 
fore. But  whether  the  State  can  directly  intervene  and  take 
away  the  corporate  property,  or  convert  it  to  other  uses  than 
those  for  which  it  was  procured,  or  whether,  on  repealing  a 
charter  of  incorporation,  it  can  take  to  itself  the  corporate  prop- 
erty, and  dispose  of  it  at  its  discretion,  are  different  questions 
from  any  raised  by  the  indirect  and  incidental  int-erference 
referred  to. 

In  the  leading  case,  in  which  it  was  decided  by  the  Supreme* 
Court  of  the  United  States  that  a  private  charter  of  incorporation, 
granted  by  a  State,  was  a  contract  between  the  State  and  the 
corporators,  not  subject  to  modification  or  repeal,  except  in  pur- 

(a)  ^Such  property  is  held  lubject  to  a  trust  in  behalf  of  the  public,  and  the 
municipality  is  incapable  of  alienating  it  unless  expressly  authorized  thereto.  See 
Huron  Waterworks  Co.  v.  Huron,  8  S.  D.  169,66  N.  W.  816,  80  L.  R.  A.  848.] 
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suance  of  a  right  expressly  reserved,  but  that  the  charter  of  a 
municipal  corporation  was  not  such  a  contract,  it  was  at  the  same 
time  declared,  as  the  opinion  of  the  judges,  that  the  legislature 
could  not  deprive  such  municipal  corporations  of  their  vested 
rights  in  property.  "It  may  be  admitted,"  says  one  of  the 
judges,  "that  corporations  for  mere  public  government,  such  as 
towns,  cities,  and  counties,  may  in  many  respects  be  subject  to 
legislative  control.  But  it  will  hardly  be  contended  that  even  in 
respect  to  such  corporations  the  legislative  power  is  so  transcen- 
dent that  it  may,  at  its  will,  take  away  the  private  property  of 
the  corporation,  or  change  the  uses  of  its  private  funds  acquired 
under  the  public  faith.  Can  the  legislature  confiscate  to  its  own 
use  the  private  funds  which  a  municipal  corporation  holds  under 
its  charter,  without  any  default  or  consent  of  the  corporators? 
If  a  municipal  corporation  be  capable  of  holding  devises  and 
legacies  to  charitable  uses,  as  many  municipal  corporations  are, 
does  the  legislature,  under  our  forms  of  limited  government, 
possess  the  authority  to  seize  upon  those  funds  and  appropriate 
them  to  other  uses,  at  its  own  arbitrary  pleasure,  against  the  will 
of  the  donors  and  donees?  From  the  very  nature  of  our  govern- 
ment, the  public  faith  is  pledged  the  other  way,  and  that  pledge 
constitutes  a  valid  compact;  and  that  compact  is  subject  only  to 
judicial  inquiry,  construction,  and  abrogation."^  "The  govern- 
ment has  no  power  to  revoke  a  grant,  even  of  its  own  funds,  when 
given  to  a  private  person  or  corporation  for  special  uses.  It 
cannot  recall  its  own  endowments,  granted  to  any  hospital  or 
college,  or  city  or  town,  for  the  use  of  such  corporations.  The 
only  authority  remaining  to  the  government  is  judicial,  to  ascer- 
tain the  validity  of  the  grant,  to  enforce  its  proper  uses,  to  sup- 
press frauds,  and,  if  the  uses  are  charitable,  to  secure  their 
regular  administration  throup:h  the  means  of  equitable  tribunals, 
in  cases  where  there  would  otherwise  be  a  failure  of  justice."^ 

"In  respect  to  public  corporations,"  says  another  judge, 
"which  exist  only  for  public  purposes,  such  as  towns,  cities,  Ac, 
the  legislature  may,  under  proper  limitations,  change,  modify, 
enlarge,  or  restrain  them,  securing,  however,  the  property  for 
the  use  of  those  for  whom  and  at  whose  expense  it  was  pur- 
chased."* These  views  had  been  acted  upon  by  the  same  court 
in  preceding  cases.*    They  draw  a  distinction  between  the  politi- 

1  Story f  J.,  in  Dartmouth  College  v.  *  Terrett   p.   Taylor,  9    Cranch,  43; 

Woodward,  4  Wheat.  618,  694,  696.  Town  of  Pawlet  v.  Clark,  9  Cranch,  292. 

3  Story,  J.,  in  Dartmouth  College  v.  See  also   State  v.  Haben,  22  Wis.  660, 

Woodward,  4  Wheat.  698.  referred  to,  ante,  p.  837,  note ;  Aberdeen 

'  Washington,  J.,  in  Dartmouth  Col-  v.  Saunderson,  10  Miss.  663.    In  People 

lege  V.  Woodward,  4  Wheat.  663.  v.  Common  Council  of  Detroit,  28  Mich. 
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cal  rights  and  privileges  conferred  on  corporations  and  which 
are  not  vested  rights  in  any  sense  implying  constitutional 
permanency,  and  such  rights  in  property  as  the  corporation 
acquires,  and  which  in  the  view  of  these  decisions  are  protected 
by  the  same  reasons  which  shield  similar  rights  in  individuals.^ 

When  the  municipal  divisions  of  the  territory  of  the  State  are 
changed  in  their  boundaries,  two  or  more  consolidated  in  one,  or 
one  subdivided,  it  is  conceded  that  the  legislature  possesses  the 
power  to  make  such  disposition  of  the  corporate  property  as  nat- 
ural equity  would  require  in  view  of  the  altered  condition  of 
things.  The  fact  that  a  portion  of  the  citizens,  before  entitled  to 
the  benefits  springing  from  the  use  of  specific  property  for  public 
purposes,  will  now  be  deprived  of  that  benefit,  cannot  affect  the 
validity  of  the  legislative  act,  which  is  supposed  in  some  other 
way  to  compensate  them  for  the  incidental  loss.^  And  in  many 
other  cases  the  legislature  properly  execcises  a  similar  power  of 
control  in  respect  to  the  corporate  property,  and  may  direct  its 
partition  and  appropriation,  in  order  to  accommodate  most  justly 
and  effectually,  in  view  of  new  circumstances,  the  purposes  for 
which  it  was  acquired. 

The  rule  upon  the  subject  we  take  to  be  this :  when  corporate 
powers  are  conferred,  there  is  an  implied  compact  between  the 
State  and  the  corporators  that  the  property  which  they  are  given 
the  capacity  to  acquire  for  corporate  purposes  under  their  char- 
ter shall  not  be  taken  from  them  and  appropriated  to  other  uses.' 

228,  this  subject  was  largely  considered,  exercise  of  this  species  of  power,  because 

and  the  court  denied  the  rijiht  of  the  it  has  been  conferred  upon  them  by  the 

State  to  compel  a  municipal  corporation  bounty  of  the  legislature,  so  may  any  and 

to  contract  a  debt  for  a  mere  local  object ;  every  ofllcer  under  the  government  do 

for  example,  a  city  park.    Compare  Peo-  the  same/'    Nelson,  J.,  in  People  v.  Mor- 

ple  V.  Board  of  Supervisors,  60  Cal.  561.  ris,  13  Wend.  325,  831.    And  see  Bristol 

In  Texas  it  is  held  that  municipal  corpo-  r.  New  Chester,  3  N.  H.  524 ;  Benson  v, 

rations  have  a  constitutional  right  to  pro-  Mayor,  &c.  of  New  York,  10  Barb.  223. 

lection  in  their  property  as  against  State  It  is  competent  for  the  legislature   to 

legislation.    Milam  Co.  v.  Bateman,   54  transfer  the  control  of  the  streets  of  a 

Tex.  158.  city  to  park  commissioners  for  boulevard 

^  '*  It  is  an  unsound  and  even  absurd  or  park  purposes.    People  r.  Walsh,  06 

proposition  that  political  power  conferred  111.  232;  80  Am.  Rep.  135.    See  Matter  of 

by  the  legislature  can  become  a  vested  Woolsey,  05  N.  Y.  135. 
right,  aa  against  the  government,  in  any  in-         *  Bristol  v.  New  Chester,  8  N.  H.  524. 

dividual  or  body  of  men.     It  is  repugnant  And  see  ante,  pp.  207-269,  notes;  post, 

to  the  genius  of  our  institutions,  and  the  p.  Sil,  note  1. 

spirit  and  meaning  of  the  Constitution ;  ^  If  land  is  dedicated  as  a  public 
for  by  that  fundamental  law,  all  political  square,  and  accepted  as  such,  a  Inw  de- 
rights  not  there  defined  and  taken  out  of  voting  it  to  other  uses  is  void,  because 
the  exercise  of  legislative  discretion,  were  violating  the  obligation  of  contracts, 
intended  to  be  left  subject  to  its  regular  Warren  v.  Lyons  City,  22  Iowa,  351. 
tion.  If  corporations  can  set  up  a  vested  As  there  was  no  attempt  in  that  case  to 
right  as  against  the  government  to  the  appropriate  the  land  to  such  other  uses 
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If  the  State  grants  property  to  the  corporation,  the  grant  is  an 
executed  contract,  which  cannot  be  revoked.  The  rights  ac- 
quired, either  by  such  grants  or  by  any  other  legitimate  mode  in 
which  such  a  corporation  can  acquire  property,  are  vested  rights, 
and  cannot  be  taken  away.  Nevertheless  if  the  corporate  powers 
should  be  repealed,  the  corporate  ownership  would  necessarily 
cease,  and  even  when  not  repealed,  a  modification  of  those  pow- 
ers, or  a  change  in  corporate  bounds,  might  seriously  affect,  if 
not  altogether  divest,  the  rights  of  individual  corporators,  so  far 
as  they  can  be  said  to  have  any  rights  in  public  property.  And 
in  other  ways,  incidentally  as  well  as  by  direct  intervention,  the 
State  may  exercise  authority  and  control  over  the  disposition 
and  use  of  corporate  property,  according  to  the  legislative  view 
of  what  is  proper  for  the  public  interest  and  just  to  the  corpo- 
rators, subject,  however,  to  this  restriction,  that  the  purpose  for 
which  the  property  as  originally  acquired  shall  be  kept  in  view, 
so  far  as  the  circumstances  will  admit,  in  any  disposition  that 
may  be  made  of  it.^ 


under  the  right  of  eminent  domain,  tlie 
question  of  the  power  to  do  so  was  not 
considered. 

^  This  principle  is  asserted  and  sus- 
tained in  Mount  Pleasant  v.  Beckwitli, 
100  U.  S.  514,  in  an  elaborate  opinion  by 
Mr.  Justice  Clifford,  Also  in  Meriwether 
V.  Garrett,  102  U.  S.  472.  And  i>ee  North 
Yarmouth  v.  Skillings,  45  Me.  133.  "That 
the  State  may  make  a  contract  with,  or  a 
grant  to,  a  public  municipal  corporation, 
wliich  it  could  not  subsequently  impair 
or  resume,  is  not  denied ;  Init  in  such  case 
the  corporation  is  to  be  regarded  as  a  pri- 
Tate  company.  A  grant  may  be  made  to 
a  public  corporation  for  purposes  of  pri- 
Tate  advantage ;  and  although  the  public 
may  also  derive  a  common  benefit  there- 
from, yet  the  corporation  stands  on  the 
same  footing,  as  respects  such  grant,  as 
would  any  body  of  persons  upon  whom 
like  privileges  were  conferred.  Public  or 
municipal  corporations,  however,  which 
exist  only  for  public  purposes,  and  pos- 
sess no  powers  except  such  as  are  he- 
stowed  upon  them  for  public  political 
purposes,  are  subject  at  all  times  to  the 
control  of  the  legislature,  which  mny 
alter,  modify,  or  abolish  them  at  pleas- 
ure." Trumbull,  J.,  in  Richland  County 
r.  Lawrence  County,  12  111.  18.  "  Public 
corporations  are  but  parts  of  the  machin- 
ery employed  in  carrying  on  the  affairs 


of  the  State  ;  and  they  are  subject  to  be 
changed,  modified,  or  destroyed,  as  the 
exigencies  of  the  public  may  demand. 
The  State  mny  exercise  a  general  super- 
intendence and  control  over  them  and 
their  right  and  effects,  so  that  their  prop- 
erty is  not  diverted  from  the  uses  and 
objects  for  which  it  was  given  or  pur- 
chased." Trustees  of  Schools  t;.  Tatman, 
13  III.  27,  30,  per  Treat,  Ch.  J.  And  see 
Harrison  v.  Bridgeton,  16  Mass.  16;  Kaw- 
son  i;.  Spencer,  113  Mass.  40 ;  Mont- 
pelier  t'.  East  Montpelier,  27  Vt.  704; 
Same  v.  Same,  20  Vt.  12;  Benson  v. 
Mayor,  &c.  of  New  York,  10  Barb.  228. 
See  also  City  of  Louisville  v.  University, 
15  B.  Monr.  642;  Weymouth  &  Brain- 
tree  Fire  District  v.  County  Commission- 
ers, 108  Mass.  142 ;  Morgan  v.  Beloit,  7 
Wall.  618.  In  State  v.  St.  Louis  County 
Court,  34  Mo.  546,  the  following  remarks 
are  made  by  the  court,  in  considering  the 
cause  shown  by  the  county  in  answer  to 
an  application  to  compel  it  to  meet  a  re- 
quisition for  the  police  bonnl  of  St.  Louis : 
"  As  to  the  second  cause  shown  in  the 
return,  it  is  understood  to  mean,  not  that 
there  is  in  fact  no  money  in  the  treasury 
to  pay  this  requisition,  but  that  as  a  mat- 
tor  of  law  all  the  money  which  is  in  the 
treasury  was  collected  for  specific  pur- 
poses from  which  it  cannot  be  diverted. 
The  specific  purposes  for  which  the  money 
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This  restriction  is  not  the  less  applicable  where  corporate 
powers  are  abolished   than  it  is  in  other  cases;  and  whatever 

was  collected  were  those  heretofore  di-  tween  the  ptiblic  or  governmental  char- 
rected  by  the  legislature ;  and  this  act,  acter  of  manicipal  corporations,  and  their 
being  a  later  expression  of  the  will  of  the  private  character  as  respects  the  owner- 
legislature,  controls  the  subject,  and  so  ship  and  management  of  their  own  prop- 
far  as  it  conflicts  with  previous  acts  re-  erty.  One  of  the  strongest  illustrations 
peals  them.  The  county  is  not  a  private  of  the  power  of  legislation  over  municipal 
corporation,  but  an  agency  of  the  State  corporations  is  to  be  found  in  the  statutes 
government;  and  though  aa  a  public  which  have  been  passed  in  some  States 
corporation  it  holds  property,  snch  hold-  to  compel  these  corporations  to  make 
ing  is  subject  to  a  large  extent  to  the  will  compensation  for  losses  occasioned  by 
of  the  legislature.  Whilst  the  legislature  mobs  and  riots.  The  old  English  law 
cannot  take  away  from  a  county  its  prop-  made  the  hundred  responsible  for  rob- 
erty,  it  has  full  power  to  direct  the  mode  beries,  and  this  was  extended  by  the  Riot 
in  which  the  property  shall  be  used  for  Act  of  1  Geo.  I.  to  cover  damages  sus- 
the  benefit  of  the  county."  For  like  tained  at  the  hands  of  persons  unlawfully, 
views,  see  Palmer  v.  Fitts,  61  Ala.  489,  riotously,  and  tumultnously  assembled. 
492.  Compare  People  v,  Mahaney,  13  See  Radcliffe  v.  Eden,  Cowp.  485;  Wil- 
Mich.481;  Richland  Co.  v.  Richland  Cen-  mot  r.  Horton,  Doug.  701,  note;  Hyde 
ter,  69  Wis.  591, 18  N.  W.  497.  It  will  be  r.  Cogan,  Doug.  699,  an  action  growing 
observed  that  the  strong  expression  of  out  of  the  riot  in  which  Lord  Mansfield's 
legislative  power  is  generally  to  be  found  house  was  sacked  and  his  library  de- 
in  cases  where  the  thing  actually  done  stroyed.  Similar  statutes  it  has  been 
was  clearly  and  unquestionably  compe-  deemed  necessary  to  enact  in  some  of  the 
tent.  In  Payne  v.  Tread  well,  10  Cal.  220,  States,  and  they  have  received  elaborate 
238,  this  language  is  used :  "  The  agents,  judicial  examination  and  been  sustained 
of  the  corporation  can  sell  or  dispose  of  as  important  and  beneficial  police  regula- 
the  property  of  the  corporation  only  in  tions,  based  upon  the  theory  thnt,  with 
the  way  and  according  to  the  order  of  the  proper  vigilance  on  the  pnrt  of  the  local 
legislature ;  and  therefore  the  legislature  authorities,  the  disorder  and  injury  might 
may  by  law  operating  immediately  upon  and  ought  to  have  been  prevented.  Don- 
the  subject  dispose  of  this  property,  or  oghue  v.  Philadelphia,  2  Pa.  St.  280; 
g^ve  effect  to  any  previous  disposition  Commissioners  of  Kensington  r.  Pliila- 
or  attempted  disposition.  The  property  delphia,  18  Pa.  St.  70;  Allegheny  County 
itself  is  a  trust,  and  the  legislature  is  the  v.  Gibson,  00  Pa.  St.  897,  85  Am.  Rep. 
prime  and  controlling  power,  managing  670;  Darlington  r.  New  York,  31  N.  Y. 
and  directing  the  use,  disposition,  and  164;  Ely  v,  Niagara  Co.,  86  N.  Y.  297; 
direction  of  it.''  Quoted  and  approved  in  Folsom  v.  New  Orleans,  28  La.  Ann.  936 ; 
San  Francisco  v,  Canavan,  42  Cal.  541,  Street  v.  New  Orleans,  32  La.  Ann.  577 ; 
658.  These  strong  and  general  expres-  Underbill  v,  Manchester,  45  N.  H.  214; 
sions  should  be  compared  with  what  is  Chadbourne  v.  New  Castle,  48  N.  H.  196 ; 
said  in  Grogan  r.  San  Francisco,  18  Cal.  (^Chicago  v,  Manhattan  Cement  Co.,  178 
590,  in  which  the  right  of  municipal  cor-  III.  372,  53  N.  E.  68,.  45  L.  R.  A.  848, 
porations  to  constitutional  protection  in  69  Am.  St.  821.  Municipal  corporations 
their  property  is  asserted  fully.  The  may  be  made  liflble  for  lynchings  that 
same  right  is  asserted  in  People  v.  Batch-  occur  within  their  boundaries.  Brown 
ellor,  53  N.  Y.  128 ;  People  v.  Mayor,  r.  Orangeburg  Co.,  65  S.  C.  45,  82  8.  E. 
&c.  of  Chicago,  51  111.  17  ;  People  v.  Tap-  764,  44  L.  R.  A.  734 :  see,  in  this  connec- 
pan,  29  Wis.  664;  People  v,  Hurlbut,  24  tion,  Champaign  Co.  r.  Church,  62  Ohio 
Mich.  44;  and  very  many  others.  See  St.  818, 57  N.  K.  50, 48  L.  R.  A.  788.  Upon 
Dillon,  Mun.  Corp.  §§  39  et  aeq.,  and  cnses  liability  for  destruction  by  mobs,  see  note 
referred  to  in  notes.  And  see  Hewison  to  24  L.  R.  A  692.^  There  is  no  such 
V.  New  Haven,  87  Conn.  476 ;  New  Or-  liability  in  the  absence  of  statute.  West- 
leans,  &c.  R.  R.  Co.  V.  New  Orleans,  26  em  College  v.  Cleveland,  12  Ohio  St.  876. 
La.  Ann.  617,  as  to  the  distinction  be-  [^Nor  for  loss  of  life  at  handi  of  rioters, 
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might  be  the  nature  of  the  public  property  which  the  corporation 
had  acquired,  and  whatever  the  purpose  of  the  acquisition,  the 
legislature,  when  by  taking  away  the  corporate  authority  it 
became  vested  with  the  control  of  the  property,  would  be  under 
obligation  to  dispose  of  it  in  such  manner  as  to  give  the  original 
corporators  the  benefit  thereof  by  putting  it  to  the  use  designed, 
if  still  practicable,  or  to  some  kindred  or  equally  beneficial  use 
having  reference  to  the  altered  condition  of  things.  The  obliga- 
tion is  one  which,  from  the  very  nature  of  the  case,  must  rest  for 
its  enforcement  in  great  measure  upon  the  legislative  good  faith 
and  sense  of  justice ;  and  it  could  only  be  in  those  cases  where 
there  had  been  a  clear  disregard  of  the  rights  of  the  original 
corporators,  in  the  use  attempted  to  be  made  of  the  property, 
that  relief  could  be  had  through  judicial  action. 

No  such  restriction,  however,  can  rest  upon  the  legislature  in 
regard  to  the  rights  and  privileges  which  the  State  grants  to 
municipal  corporations  in  the  nature  of  franchises,  and  which 
are  granted  only  as  aids  or  conveniences  to  the  municipality  in 
effecting  the  purposes  of  its  incorporation.  These,  like  the 
corporate  powers,  must  be  understood  to  be  granted  during 
pleasure.^ 

Towns  and  Counties. 

Thus  far  we  have  been  considering  general  rules,  applicable 
to  all  classes  of  municipal  organizations  possessed  of  corporate 
powers,  and  by  which  these  powers  may  be  measured,  or  the 
duties  which  they  impose  defined.  In  regard  to  some  of  these 
organizations,  however,  there  are  other  and  peculiar  rules  which 
require  separate  mention.  Some  of  them  are  so  feebly  endowed 
with   corporate  life,  and   so  much  hampered,  controlled,  and 

in  absence  of  statute.  New  Orleans  r.  Toid,  on  the  fpround  that  the  original 
Abagnatto,  62  Fed.  Rep.  240,  26  L.  R.  A.  grant  was  of  a  franchise  which  constl- 
829 ;  Gianfortone  v.  New  Orleans,  01  Fed.  tuted  property,  and  it  could  not  be  trans- 
Rep.  64,  24  L.  R.  A.  602.;]  ferred  to  another,  though  it  might  be 
^  East  Hartford  v.  Hartford  Bridge  repealed.  The  case  cites  Bailey  v.  Mayor, 
Co.,  10  How.  611.  On  this  subject  see  &c.,  8  Hill,  631,  and  St  Louis  r.  Russell, 
ch.  iz.,  post.  The  case  of  Trustees  of  9  Mo.  607,  which  seem  to  have  little  rele- 
Aberdeen  Academy  v.  Mayor,  &c.  of  Taney ;  also  4  Wheat.  663,  698,  609,  and 
Aberdeen,  13  S.  &  M.  646,  appears  to  be  2  Kent,  806,  note,  for  the  general  rule 
contra.  By  the  charter  of  the  town  of  protecting  municipal  corporations  in  their 
Aberdeen  in  1837,  the  legislature  granted  Tested  rights  to  property.  The  case  of 
to  it  the  sole  power  to  grant  licenses  to  Benson  r*.  Mayor,  &c.  of  New  York,  10 
sell  vinous  and  spirituous  liquors  within  Barb.  223,  also  liolds  the  grnnt  of  a  ferry 
the  corporate  limits  thereof,  and  to  ap-  francliise  to  a  municipal  corporation  to 
propriafe  the  money  arising  therefrom  to  be  irreTocable,  but  the  authorities  gener- 
city  purposes.  In  1848  an  act  was  passed  ally  will  not  sustain  this  Tiew.  See  pott, 
giTing  these  moneys  to  the  Aberdeen  p.  899,  and  note. 
Female  Academy.     The  act  was  held 
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directed  in  the  exercise  of  the  functions  which  are  conferred 
upon  them,  that  they  are  sometimes  spoken  of  as  nondescript  in 
character,  and  as  occupying  a  position  somewhere  between  that 
of  a  corporation  and  a  mere  voluntary  association  of  citizens. 
Counties,  townships,  school  districts,  and  road  districts  do  not 
usually  possess  corporate  powers  under  special  charters ;  but  they 
exist  under  general  laws  of  the  State, ^  which  apportion  the  terri- 
tory of  the  State  into  political  divisions  for  convenience  of  gov- 
ernment, and  require  of  the  people  residing  within  those  divisions 
the  performance  of  certain  public  duties  as  a  part  of  the  ma- 
chinery of  the  State;  and,  in  order  that  they  may  be  able  to 
perform  these  duties,  vest  them  with  certain  corporate  powers. 
Whether  they  shall  assume  those  duties  or  exercise  those  powers, 
the  people  of  the  political  divisions  are  not  allowed  the  privilege 
of  choice;  the  legislature  assumes  this  division  of  the  State  to 
be  essential  in  republican  government,  and  the  duties  are  im- 
posed as  a  part  of  the  proper  and  necessary  burden  which  the 
citizens  must  bear  in  maintaining  and  perpetuating  constitu- 
tional liberty.*  Usually  their  functions  are  wholly  of  a  public 
nature,  and  there  is  no  room  to  imply  any  contract  between 
them  and  the  State,  in  their  organization  as  corporate  bodies, 
except  that  which  springs  from  the  ordinary  rules  of  good  faith, 
and  which  requires  that  the  property  they  shall  acquire,  by  local 
taxation  or  otherwise,  for  the  purposes  of  their  organization, 
shall  not  be  seized  by  the  State,  and  appropriated  in  other  ways. 
They  are,  therefore,  sometimes  called  quasi  corporations, '^  to 
distinguish  them  from  the  corporations  in  general,  which  pos- 
sess more  completely  the  functions  of  an  artificial  entity.  Chief 
Justice  Parker^  of  Massachusetts,  in  speaking  of  school  districts, 
has  said,  ^'That  they  are  not  bodies,  politic  and  corporate,  with 
the  general  powers  of  corporations,  must  be  admitted ;  and  the 
reasoning  advanced  to  show  their  defect  of  power  is  conclusive. 

1  A  constitutional  provision   that  the  Am^  Dec.  622;  Beardsley  v.  Smith,  16 

legislature  shall  pass  no  special  act  con-  Conn.  367 ;  Eastman    v,    Meredith,    36 

ferring  corporate  powers,  applies  to  pab-  N.  H.  284 ;  Hopple  v.  Brown,  13  Ohio  St 

lie  as  well  as  private  corporations.    State  311 ;  Commissioners  of  Hamilton  Co.  v. 

V.  Cincinnati,  20  Ohio  St.  18;  Clegg  v,  Mighels,  7  Ohio  St.  109;  Ray  County  v. 

School  District,  8  Nev.  178 ;  Suliool  Dis-  Bentley,  49  Mo.  236.    In  Nebraska  conn- 

trict  V.  Insurance  Co.,  103  U.  S.  707.  ties    are    not    municipal    corporations, 

^  Granger  v.  Pulaski  County,  26  Ark.  Sherman  Co.  v.  Simons,  109  U.  S.  736. 

87 ;  Scales  v.  Chattahoochee  County,  41  3  Sup.  Ct  Rep.  602.    It  is  not  competent 

Ga.  226 ;  Palmer  v.  Fitts,  61  Ala.  489.  to  organize  a  town  of  parcels  of  territory 

*  Riddle  t*.  Proprietors,  &c.,  7  Mass.  whlcli  are  not  contiguous.    Chicago,  &c. 

169,  187;   School  District  v.  Wood,  18  Railway  Co.  v,  Oconto,  60  ViTis.  189,  6 

Mass.  192 ;  Adams  v,  Wiscasset  B:ink,  1  N.  W.  607.  36  Am.  Rep.  840.    See  Smith 

Me.  361 ;  Denton  r.  Jackson,  2  Johns,  v.  Sherry,  60  Wis.  210,  6  N.  W.  661. 
Ch.  820;  Todd  v.  Birdsall,  1  Cow.  260,  13 
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The  same  may  be  said  of  towns  and  other  municipal  societies ; 
which,  although  recognized  by  various  statutes,  and  by  imme- 
morial usage,  as  persons  or  aggregate  corporations,  with  precise 
duties  which  may  be  enforced,  and  privileges  which  may  be 
maintained  by  suit  at  law,  yet  are  deficient  in  many  of  the 
powers  incident  to  the  general  character  of  corporations.  They 
may  be  considered,  under  our  institutions,  as  quasi  corporations, 
with  limited  powers,  coextensive  with  the  duties  imposed  upon 
them  by  statute  or  usage,  but  restrained  from  the  general  use  of 
authority  which  belongs  to  these  metaphysical  persons  by  the 
common  law.  The  same  may  be  said  of  all  the  numerous  cor- 
porations which  have  been  from  time  to  time  created  by  various 
acts  of  the  legislature ;  all  of  them  enjoying  the  power  which  is 
expressly  bestowed  upon  them,  and  perhaps,  in  all  instances 
where  the  act  is  silent,  possessing,  by  necessary  implication,  the 
authority  which  is  requisite  to  execute  the  purposes  of  their 
creation."  "It  will  not  do  to  apply  the  strict  principles  of  law 
respecting  corporations  in  all  cases  to  these  aggregate  bodies 
which  are  created  by  statute  in  this  Commonwealth.  By  the 
several  statutes  which  have  been  passed  respecting  school  dis- 
tricts, it  is  manifest  that  the  legislature  has  supposed  that  a 
division  of  towns,  for  the  purpose  of  maintaining  schools,  will 
promote  the  important  object  of  general  education;  and  this 
valuable  object  of  legislative  care  seems  to  require,  in  construing 
their  acts,  that  a  liberal  view  should  be  had  to  the  end  to  be 
effected."^  Following  out  this  view,  the  courts  of  the  New 
England  States  have  held,  that  when  judgments  are  recovered 
against  towns,  parishes,  and  school  districts,  any  of  the  property 
of  private  owners  within  the  municipal  division  is  liable  to  be 
taken  for  their  discharge.  The  reasons  for  this  doctrine,  and 
the  custom  upon  which  it  is  founded,  are  thus  stated  by  the 
Supreme  Court  of  Connecticut:  — 

"We  know  that  the  relation  in  which  the  members  of  munici- 
pal corporations  in  this  State  have  been  supposed  to  stand,  in 
respect  to  the  corporation  itself,  as  well  as  to  its  creditors,  has 
elsewhere  been  considered  in  some  respects. peculiar.  We  have 
treated  them,  for  some  purposes,  as  parties  to  corporate  proceed- 
ings, and  their  individuality  has  not  been  considered  as  merged 
in  their  corporate  connection.  Though  corporators,  they  have 
been  holden  to  be  parties  to  suits  by  or  against  the  corporation, 
and  individually  liable  for  its  debts.  Heretofore  this  has  not 
been  doubted  as  to  the  inhabitants  of  towns,  located  ecclesiastical 
societies,  and  school  districts. 

1  School  DUtrict  v.  Wood,  18  Mass.  192, 197. 
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"  From  a  recurrence  to  the  history  of  the  law  on  this  subject, 
we  are  persuaded  that  the  principle  and  usage  here  recognized 
and  followed,  in  regard  to  the  liability  of  the  inhabitants  of  towns 
and  other  communities,  were  very  early  adopted  by  our  ancestors. 
And  whether  they  were  considered  as  a  part  of  the  common  law 
of  England,  or  originated  here,  as  necessary  to  our  state  of 
society,  it  is  not  very  material  to  inquire.  We  think,  however, 
that  the  principle  is  not  of  domestic  origin,  but  to  some  extent 
was  operative  and  applied  in  the  mother  country,  especially  in 
cases  where  a  statute  fixed  a  liability  upon  a  municipality  which 
had  no  corporate  funds.  The  same  reasons  and  necessity  for  the 
application  of  such  a  principle  and  practice  existed  in  both  coun- 
tries. Such  corporations  arc  of  a  public  and  political  character; 
they  exercise  a  portion  of  the  governing  power  of  the  State. 
Statutes  impose  upon  them  important  public  duties.  In  the  per- 
formance of  these,  they  must  contract  debts  and  liabilities,  which 
can  only  be  discharged  by  a  resort  to  individuals,  either  by  tax- 
ation or  execution.  Taxation,  in  most  cases,  can  only  be  the 
result  of  the  voluntary  action  of  the  corporation,  dependent  upon 
the  contingent  will  of  a  majority  of  the  corporators,  and  upon 
their  tardy  and  uncertain  action.  It  affords  no  security  to  cred- 
itors, because  they  have  no  power  over  it.  Such  reasons  as  these 
probably  operated  with  our  ancestors  in  adopting  the  more  effi- 
cient and  certain  remedy  by  execution,  which  has  been  resorted 
to  in  the  present  case,  and  which  they  had  seen  to  some  extent 
in  operation  in  the  country  whose  laws  were  their  inheritance. 

"The  plaintiff  would  apply  to  these  municipal  or  qua%i  corpo- 
rations the  close  principles  applicable  to  private  corporations. 
But  inasmuch  as  they  are  not,  strictly  speaking,  corporations, 
but  only  municipal  bodies,  without  pecuniary  funds,  it  will  not 
do  to  apply  to  them  literally,  and  in  all  cases,  the  law  of 
corporations.^ 

**The  individual  liability  of  the  members  of  ^t«a8t  corporations, 
though  not  expressly  adjudged,  was  very  distinctly  recognized  in 
the  case  of  Russell  v.  The  Men  of  Devon.^  It  was  alluded  to  as 
a  known  principle  in  the  case  of  the  Attorney-General  v.  The 
City  of  Exeter,^  applicable  as  well  to  cities  as  to  hundreds  and 
parishes.  That  the  rated  inhabitants  of  an  English  parish  are 
considered  as  the  real  parties  to  suits  against  the  parish  is  now 
supposed  to  be  well  settled ;  and  so  it  was  decided  in  the  cases  of 
The  King  v.  The  Inhabitants  of  Woburn,*  and  The  King  v.  The 

1  School  District  o.  Wood,  13  Masi.        *  2  Russ.  46. 
102.  «  10  Eaat,  896. 

2  2  Term  Rep.  600. 
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Inhabitants  of  Hardwick.^  And,  in  support  of  this  principle, 
reference  was  made  to  the  form  of  the  proceedings ;  as  that  they 
are  entitled  ^  against  the  inhabitants,'  &c. 

^In  the  State  of  Massachusetts,  from  whose  early  institutions 
we  have  borrowed  many  valuable  specimens,  the  individual  re- 
sponsibility of  the  inhabitants  of  towns  for  town  debts  has  long 
been  established.  Distinguished  counsel  in  the  case  of  the  Mer- 
chants' Bank  v,  Gook,^  referring  to  municipal  bodies,  say:  ^  For 
a  century  past  the  practical  construction  of  the  bar  has  been  that, 
in  an  action  by  or  against  a  corporation,  a  member  of  the  corpora- 
tion is  a  party  to  the  suit. '  In  several  other  cases  in  that  State 
the  same  principle  is  repeated.  In  the  case  of  Riddle  v.  The 
Proprietors  of  the  Locks  and  Canals  on  Merrimack  River,*  Par^ 
^onSy  Gh.  J.,  in  an  allusion  to  this  private  responsibility  of  cor- 
porators, remarks:  ^  And  the  sound  reason  is,  that  having  no 
corporate  fund,  and  no  legal  means  of  obtaining  one,  each  cor- 
porator is  liable  to  satisfy  any  judgment  obtained  against  the 
corporation. '  So  in  Brewer  v.  Inhabitants  of  New  Gloucester,* 
the  court  say:  *As  the  law  provides  that,  when  judgments  is  re- 
covered against  the  inhabitants  of  a  town,  execution  may  be 
levied  upon  the  property  of  any  inhabitant,  each  inhabitant  must 
be  considered  as  a  party. '  In  the  case  before  referred  to  of  the 
Merchants'  Bank  v,  Gook,  Parker^  Gh.  J.,  expresses  the  opinion 
of  the  court  upon  this  point  thus :  ^  Towns,  parishes,  precincts, 
&c.,  are  but  a  collection  of  individuals,  with  certain  corporate 
powers  for  political  and  civil  purposes,  without  any  corporate 
funds  from  which  a  judgment  can  be  satisfied ;  but  each  member 
of  the  community  is  liable,  in  his  person  and  estate,  to  the  execu- 
tion which  may  issue  against  the  body;  each  individual,  there- 
fore, may  be  well  thought  to  be  a  party  to  a  suit  brought  against 
them  by  their  collective  name.  In  regard  to  banks,  turnpike, 
and  other  corporations,  the  case  is  different.'  The  counsel 
concerned  in  the  case  of  Mower  v.  Leicester,*  without  contradic- 
tion, speak  of  this  practice  of  subjecting  individuals  as  one  of 
daily  occurrence.  The  law  on  this  subject  was  very  much 
considered  in  the  case  of  Ghase  v.  The  Merrimack  Bank,^  and 
was  applied  and  enforced  against  the  members  of  a  territorial 
parish.  *  The  question  is,'  say  the  court,  *  whether,  on  an 
execution  against  a  town  or  parish,  the  body  or  estate  of  any 
inhabitant  may  be  lawfully  taken  to  satisfy  it.  This  question 
seems  to  have  been  settled  in  the  affirmative  by  a  series  of 

1  11  East,  577.  *  14  Mass.  216. 

3  4  Pick.  406.  ^  9  Mass.  247. 

»  7  Ma08. 187.  •  19  Pick.  564. 
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decisions,  and  ought  no  longer  to  be  considered  as  an  open 
question. '  The  State  of  Maine,  when  separated  from  Massachu- 
setts, retained  most  of  its  laws  and  usages,  as  they  had  been 
recognized  in  the  parent  State;  and,  among  others,  the  one  in 
question.  In  Adams  v.  Wiscasset  Bank,^  Mellen,  Ch.  J.,  says: 
^  It  is  well  known  that  all  judgments  against  quafsi  corporations 
may  be  satisfied  out  of  the  property  of  any  individual  inhabitant.' 

"  The  courts  of  this  State,  from  a  timts  beyond  the  memory  of 
any  living  lawyer,  have  sanctioned  and  carried  out  this  usage,  as 
one  of  common-law  obligation;  and  it  has  been  applied,  not  to 
towns  only,  but  also,  by  legal  analogy,  to  territorial  ecclesiastical 
societies  and  school  districts.  The  forms  of  our  process  against 
these  communities  have  always  corresponded  with  this  view  of 
the  law.  The  writs  have  issued  against  the  inhabitants  of  towns, 
societies,  and  districts  as  parties.  As  early  in  the  history  of  our 
jurisprudence  as  1705,  a  statute  was  enacted  authorizing  commu- 
nities, such  as  towns,  societies,  &c.,  to  prosecute  and  defend 
suits,  and  for  this  purpose  to  appear,  either  by  themselves^  agents, 
or  attorneys.  If  the  inhabitants  were  not  then  considered  as 
parties  individually,  and  liable  to  the  consequences  of  judgments 
against  such  communities  as  parties,  there  would  have  been  a 
glaring  impropriety  in  permitting  them  to  appear  and  defend  by 
themselves;  but,  if  parties,  such  a  right  was  necessary  and 
indispensable.  Of  course  this  privilege  has  been  and  may  be 
exercised.* 

"  Our  statute  providing  for  the  collection  of  taxes  enacts  that 
the  treasurer  of  the  State  shall  direct  his  warrant  to  the  collectors 
of  the  State  tax  in  the  several  towns.  If  neither  this  nor  the 
further  proceedings  against  the  collectors  and  the  selectmen 
authorized  by  the  statute  shall  enforce  the  collection  of  the  tax, 
the  law  directs  that  then  the  treasurer  shall  issue  his  execution 
against  the  inhabitants  of  such  town.  Such  an  execution  may 
be  levied  upon  the  estate  of  the  inhabitants ;  and  this  provision 
of  the  law  was  not  considered  as  introducing  a  new  principle,  or 
enforcing  a  novel  remedy,  but  as  being  only  in  conformity  with 
the  well-known  usage  in  other  cases.  The  levy  of  an  execution 
under  this  statute  produced  the  case  of  Beers  v,  Botsford.^  There 
the  execution,  which  had  been  issued  against  the  town  of  New- 
town by  the  treasurer  of  the  State,  had  been  levied  upon  the 
property  of  the  plaintiff,  an  inhabitant  of  that  town,  and  he  had 
thus  been  compelled  to  pay  the  balance  of  a  State  tax  due  from 
the  town.     He  sued  the  town  of  Newtown  for  the  recovery  of  the 

1  1  Greenl.  861.  >  1  Swift's  System,  227.  <  8  Day,  169. 
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money  bo  paid  by  him.  The  most  distinguished  professional 
gentlemen  in  the  State  were  engaged  as  counsel  in  that  case; 
and  it  did  not  occur,  either  to  them  or  to  the  court,  that  the 
plaintiff's  property  had  been  taken  without  right:  on  the  con- 
trary, the  case  proceeded  throughout  on  the  conceded  principle 
of  our  common  law,  that  the  levy  was  properly  made  upon  the 
estate  of  the  plaintiif.  And  without  this  the  plaintiff  could  not 
have  recovered  of  the  town,  but  must  have  resorted  to  his  action 
against  the  officer  for  his  illegal  and  void  levy.  In  Fuller  v. 
Hampton,^  Feters^  J.,  remarked  that,  if  coste  are  recovered 
against  a  town,  the  writ  of  execution  to  collect  them  must  have 
been  issued  against  the  property  of  the  inhabitants  of  the  town; 
and  this  is  the  invariable  practice.  The  case  of  Atwater  v. 
Woodrich*  also  grew  out  of  this  ancient  usage.  The  ecclesiasti- 
cal society  of  Bethany  had  been  taxed  by  the  town  of  Woodrich 
for  its  moneys  at  interest,  and  the  warrant  for  the  collection  of 
the  tax  had  been  levied  upon  the  property  of  the  plaintiff,  and  the 
tax  had  thus  been  collected  of  him,  who  was  an  inhabitant  of 
the  located  society  of  Bethany.  Brainerd,  J.,  who  drew  up  the 
opinion  of  the  court,  referring  to  this  proceeding,  said:  *ThiB 
practice  with  regard  to  towns,  has  prevailed  in  New  England,  so 
far  as  I  have  been  able  to  investigate  the  subject,  from  an  early 
period,  — from  its  first  settlement,  — a  practice  brought  by  our 
forefathers  from  England,  which  had  there  obtained  in  corpora- 
tions similar  to  the  towns  incorporated  in  New  England. '  It  will 
here  be  seen  that  the  principle  is  considered  as  applicable  to 
territorial  societies  as  to  towns,  because  the  object  to  be  obtained 
was  the  same  in  both,  — '  that  the  town  or  society  should  be 
brought  to  a  sense  of  duty,  and  make  provision  for  payment  and 
indemnity ; '  a  very  good  reason,  and  very  applicable  to  the  case 
we  are  considering. 

"The  law  on  this  subject  was  more  distinctly  brought  out  and 
considered  by  this  court  in  the  late  case  of  McCloud  v.  Selby,^  in 
which  this  well-known  practice,  as  it  had  been  applied  to  towns 
and  ecclesiastical  societies,  was  extended  and  sanctioned  as  to 
school  districts ;  ^  else  it  would  be  breaking  in  upon  the  analogies 
of  the  law.'  *  They  are  communities  for  different  purposes,  but 
essentially  of  the  same  character.'  And.no  doubt  can  remain, 
since  the  decision  of  this  case,  but  that  the  real  principle  of  all 
the  cases  on  this  subject,  has  been,  and  is,  that  the  inhabitants 
of  quail  corporations  are  parties  individually,  as  well  as  in  their 
corporate  capacities,  to  all  actions  in  which  the  corporation  is  a 

1  5  Conn.  417.         *  6  Conn.  228.         *  10  Conn.  890-896. 
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party.  And  to  the  same  efiFect  is  the  language  of  the  elementary 
writers."  ^ 

So  far  as  this  rule  rests  upon  the  reason  that  these  organiza* 
tions  have  no  common  fund,  and  that  no  other  mode  exists  by 
which  demands  against  them  can  be  enforced,  it  cannot  be  con- 
sidered applicable  in  those  States  where  express  provision  is 
made  by  law  for  compulsory  taxation  to  satisfy  any  judgment 
recovered  against  the  corporate  body,  — the  duty  of  levying  the 
tax  being  imposed  upon  some  officer,  who  may  be  compelled  by 
mandamus  to  perform  it.  Nor  has  any  usage,  so  far  as  we  are 
aware,  grown  up  in  any  of  the  newer  States,  like  that  which  had 
so  early  an  origin  in  New  England.  More  just,  convenient, 
and  inexpensive  modes  of  enforcing  such  demands  have  been 
established  by  statute,  and  the  rules  concerning  them  are  con- 
formed more  closely  to  those  which  are  established  for  other 
corporations. 

On  the  other  hand,  it  is  settled  that  these  corporations  are  not 
liable  to  a  private  action,  at  the  suit  of  a  party  injured  by  a 
neglect  of  their  officers  to  perform  a  corporate  duty,  unless  such 
action  is  given  by  statute. (a)  This  doctrine  has  been  frequently 
applied  where  suits  have  been  brought  against  towns,  or  the 
highway  officers  of  towns,  to  recover  for  damages  sustained  in 
consequence  of  defects  in  the  public  ways.  The  common  law 
gives  no  such  action,  and  it  is  therefore  not  sustainable  at  all, 
unless  given  by  statute.^  A  distinction  is  made  between  those 
corporations  which  are  created  as  exceptions,  and  receive  special 
grants  of  power  for  the  peculiar  convenience  and  benefit  of  the 
corporators,  on  the  one  hand,  and  the  incorporated  inhabitants 
of  a  district,  who  are  by  statute  invested  with  particular  powers, 

1  Beardsley  v.   Smith,  16  Conn.  375,  fourteenth  amendment.    Eames  r.  Sar- 

citing    2    Kent,  221  ;    Angell    &  Ames  age.  77  Me.  212. 

on  Corp.  874 ;  1  Swift's  Dig.  72,  794 ;  '-*  This  rule,  however,  has  no  applica- 
6  Dane's  Abr.  158.  And  see  Dillon,  Mun.  tion  to  the  case  of  neglect  to  perform 
Corp.  c.  1.  It  was  held  competent  in  the  those  obligations  which  are  incurred  by 
above  case  to  extend  the  same  principle  the  political  subdivisions  of  the  State 
to  incorporated  cities;  and  an  act  of  the  when  special  duties  are  imposed  on  them 
legislature  permitting  the  enforcement  by  law.  Hannon  t*.  St.  Louis  Co.  Court, 
of  city  debts  in  the  same  mode  was  62  Mo.  313.  But  such  liability  is  strictly 
sustained.  For  a  more  recent  case  in  construed.  Where  a  county  is  charge- 
Massachusetts  than  these  cited,  see  Gas-  able  with  highway  repairs,  it  is  not  liable 
kill  V.  Dudley,  6  Met.  546.  A  statute  for  injury  to  one  on  the  highway  caused 
allowing  judgments  against  a  town  to  by  the  fall  of  a  dead  tree  which  had 
be  collected  from  the  goods  of  individ-  stood  near  the  road.  Watkins  v.  County 
uals  is  due  process  of  law  under  the  Court,  80  W.  Va.  657,  6  S.  £.  654. 

(a)  fOn  right  of  action  given  to  injured  party  to  sue  for  damages  where  sheriff 
fails  to  prevent  lynching,  see  Champaign  Co.  v.  Church,  62  Ohio  St.  818,  57  N.  £.  60 
48  L.  R.  A.  788  j 
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without  their  consent,  on  the  other.  In  the  latter  case,  the 
State  may  impose  corporate  duties,  and  compel  their  perform- 
ance, under  penalties;  but  the  corporators,  who  are  made  such 
whether  they  will  or  no,  cannot  be  considered  in  the  light  of 
persons  who  have  voluntarily,  and  for  a  consideration,  assumed 
obligations,  so  as  to  owe  a  duty  to  every  person  interested  in  the 
performance.  ^ 

The  reason  which  exempts  these  public  bodies  from  liability 
to  private  actions,  based  upon  neglect  to  perform  public  obliga- 
tions, does  not  apply  to  villages,  boroughs,  and  cities,  which 
accept  special  charters  from  the  State.  The  grant  of  the  corpo- 
rate franchise,  in  these  cases,  is  usually  made  only  at  the  request 
of  the  citizens  to  be  incorporated,  and  it  is  justly  assumed  that 
it  confers  what  to  them  is  a  valuable  privilege.  This  privilege 
is  a  consideration  for  the  duties  which  the  charter  imposes. 
Larger  powers  of  self-government  are  given  than  are  confided 
to  towns  or  counties;   larger  privileges  in  the  acquisition  and 

1  Mower  v,  Leicester,  0  Masn.  247;  failure  of  its  treasurer  to  pay  to  city 
Bartlett  v.  Crozier,  17  Johns.  439;  Far-  money  belonginfr  to  the  latter.  Mar- 
niim  r..  Concord,  2  N.  H.  892;  Adams  v.  quette  Cu.  r.  Islipeming  Treas.,  49  Mich. 
Wiscasset  Bank,  1  Me.  861;  Baxters.  244, 13  N.  W.  609.  In  the  very  carefully 
Winooski  Turnpike,  22  Vt.  114 ;  Beards-  considered  case  of  Eastman  v.  Meredith, 
ley  V.  Smith,  16  Conn.  808 ;  Chidsey  v.  36  N.  H.  284,  it  was  decided,  on  the  prin- 
Canton,  17  Conn.  476;  Toungo.  Commis-  ciple  above  stated,  that  if  a  building 
sioners,  &c.,  2  N.  &  McC.  537  ;  Commis-  erected  by  a  town  for  a  town-house  is  so 
aioners  of  Highways  v.  Martin,  4  Mich,  imperfectly  constructed  that  the  flooring 
657;  Morey  v.  Newfane,  8  Barb.  645;  gives  way  at  tlie  annual  town-meeting, 
Lorillard  v.  Monroe,  11  N.  Y.  392;  Galen  and  an  inhabitant  and  legal  voter,  in  at- 
r.  Clyde  and  Rose  Plank  Road  Co.,  27  tendunce  on  the  meeting,  receives  thereby 
Barb.  543 ;  Reardon  r.  St.  Louis,  30  Mo.  a  bodily  injury,  he  cannot  maintain  an 
555 ;  Sherboume  r.  Yuba  Co.,  21  Cal.  action  against  the  town  to  recover  dam- 
113;  State  v.  County  of  Hudson,  80  N.  J.  ages  for  this  injury.  The  case  is  carefully 
187;  Hedges  v,  Madison  Co.,  6  III.  567;  distinguished  from  those  where  corpora- 
Granger  V,  Pulaski  Co.,  26  Ark.  37 ;  tions  have  been  held  liable  for  the  negli- 
Weightman  v,  Washington,  1  Black,  39;  gent  use  of  their  own  property  by  means 
BaU  r.  Winchester,  32  N.  H.  435;  East-  of  which  others  are  injured.  The  familiar 
man  v.  Meredith,  86  N.  H.  284 ;  Waltham  maxim  that  one  shall  so  use  his  own  as 
r.  Kemper,  55  III.  316 ;  Sutton  v.  Board,  not  to  injure  that  which  belongs  to  an- 
41  Miss.  286;  Cooley  v.  Freeholders,  27  other  is  of  general  application.  A  similar 
N.  J.  415 ;  Bigelow  v.  Randolph,  14  Gray,  ruling  was  made  after  careful  considera- 
541 ;  Symonds  v.  Clay  Co.,  71  III.  355;  tion  in  a  case  where  a  child  was  injured 
People  V.  Young,  72  111.  411 ;  Frazer  v,  by  the  unsafe  condition  of  a  school  build- 
Lewiston,  76  Me.  581 ;  Altnow  v.  Sibley,  ing  which  a  city  was  obliged  to  maintain. 
SO  Minn.  186,  14  N.  W.  877;  Yea^er  v.  The  duty  being  one  to  the  public  imposed 
Tippecanoe,  81  Ind.  46  ;  Abbett  v.  Com'rs  by  law,  there  is  no  liability  in  the  ab- 
Johnson  Co.,  114  Ind.  61,  16  N.  E.  127.  sence  of  statute.  Hill  v.  Boston,  122 
These  cases  follow  the  leadinir  English  Mass.  344.  So  if  the  duty  is  assumed 
case  of  Russell  V.  Men  of  Devon,  2  T.  R.  under  a  general  law  but  not  expressly 
667.  A  county  is  not  liable  for  obstruct-  imposed.  Wixon  v.  Newport,  13  R.  1. 454. 
ing  a  river:  Wliite  Star  Co.  v,  Gordon  See  Wild  «.  Paterson,  47  N.  J.  L.  406, 1  Atl. 
Co.,  81  Ga.  47,  7  8.  £.  Rep.  231 ;  nor  for  490,  and  cases  tupra,  p.  905. 
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control  of  corporate  property ;  and  special  authority  is  conferred 
to  make  use  of  the  public  highway's  for  the  special  and  peculiar 
convenience  of  the  citizens  of  the  municipality  in  various  modes 
not  permissible  elsewhere.  The  grunt  by  the  State  to  the  muni- 
cipality of  a  portion  of  its  sovereign  powers,  and  their  acceptance 
for  these  beneficial  purposes,  is  regarded  as  raising  an  implied 
promise,  on  the  part  of  the  corporation,  to  perform  the  corporate 
duties,  and  as  imposing  the  duty  of  performance,  not  for  the 
benefit  of  the  State  merely,  but  for  the  benefit  of  every  individual 
interested  in  its  performance.^    In  this  respect  these  corporations 

1  Selden,  J.,  in  Weet  v.  Brockport,  16  415, 12  Pac.  682.    A  city  is  liable  for  a 

N.  Y.  161,  note.    See  also  Mayor  of  Lyme  defect  in  a  sidewalk  maintained  by  it 

V.  Turner,  Cowp.  86 ;   Henley  v.  Lyme  though  in  fact  outside  the  highway  line : 

Regis,  5  Bing.  91 ;  s.  c.  in  error,  8  B.  &  Mansfield  v.  Moore,  124  III.  183,  16  N.  E. 

Adol.  77,  and  1  Bing.  N.  C.  222 ;  Mayor,  246 ;  for  negligence  of  an  abutter  who  for 

&c.  of  New  York  v.  Furze,  8  Hill,  612 ;  his  own  purposes  rendera  a  sidewalk  un- 

Rochester  White  Lead  Co.  r.  Rochester,  safe,  if  it  has  notice.     Philadelphia  v. 

8  N.  Y.  463 ;  Hutson  v.  Mayor,  &c.  of  New  Smith,  —  Pa.  —  ,  16  Atl.  Rep.  498.    See 

York,  9  N  Y.  163;  Conrad  v.   Ithaca,  Dooley  r.  Sullivan,  112  Ind.  461.  14  N.  B. 

16  N.  Y.  158 ;  Mills  v.  Brooklyn,  82  N.  Y.  666.  QThat  legislature  may  exempt  ma- 
489;  Barton  v.  Syracuse,  86  N.  Y.  54;  nicipal  corporations  from  such  liability, 
Lee  V.  Snndy  Hill,  40  N.  Y.  442;  Clark  u.  see  Wilmington  v.  Ewing,  2  Penn.,  Del. 
Washington,  12  Wheat.  40 ;  Riddle  v.  66,  43  Atl.  805,  45  L.  R.  A.  70.J  In  tlie. 
Proprietors  of  Locks,  &c.,  7  Mass.  169;  case  of  Detroit  t*.  Blackeby,  21  Mich.  84, 
Bigelow  r.  Inhabitants  of  Randolph,  14  this  whole  subject  is  considered  at  length; 
Gray,  541;  Mears  v.  Commissioners  of  and  the  court  (one  judge  dissenting)  deny 
Wilmington,  9  Ired.  73;  Browning  r.  the  soundness  of  the  principle  stated  in 
Springfield,  17  111.  143;  Bloomington  v.  the  text,  and  hold  that  municipal  corpo- 
Bay,  42  III.  503 ;  Springfield  v.  LeClaire,  rations  existing  under  special  charters 
49  III.  476 ;  Peru  v.  French,  55  111.  317 ;  are  not  liable  to  individuals  for  injuries 
Pittsburg  V,  Grier,  22  Pa.  St.  54 ;  Jones  caused  by  neglect  to  perform  corporate 
V.  New  Haven,  84  Conn.  1 ;  Stackhouse  v.  duties,  unless  expressly  made  so  by  stat- 
Lafayette,  26  Ind.  17;  Brinkmeyer  r.  ute.  This  case  is  referred  to  and  dis- 
Evansville,  29  Ind.  187 ;  Sawyer  v.  Corse,  sented  from  in  Waltham  v.  Kemper,  5& 

17  Gratt.  280;  Richmond  v.  Long,  17  111.  847,  and  approved  in  Navasota  r. 
Gratt.  375;  Noble  v.  Richmond,  81  Gratt  Pearce.  46  Tex.  525;  Young  v.  Charlet- 
271,81  Am.  Rep.  726;  Blake  t*.  St.  Louis,  ton,  20  S.  C.  116,  and  Arkadelphia  r. 
40  Mo.  569;  Scott  o.  Mayor,  &c.  of  Man-  Windham,  49  Ark.  139,  4  S.  W.  450. 
Chester,  37  Eng.  L.  &  Eq.  495 ;  Smoot  The  rale  in  California  is  similar.  Chope 
V,  Wetumpka,  24  Ala.  112;  Albrittin  v,  v.  Eureka,  78  Cal.  588,  21  Pac.  864. 
Huntsville,  60  Ala.  486,  81  Am.  Rep.  46 ;  Where  a  street  is  roped  off  by  order  of  a 
Detroit  v.  Corey,  9  Mich.  166;  Rusch  v.  court,  a  city  is  not  liable  for  an  injury 
Davenport,  6  Iowa,  443 ;  Commissioners  caused  thereby.  Belvin  v.  Richmond, 
V.  Duckett,  20  Md.  468 ;  Covington  v.  85  Va.  574,  8  S.  E.  Rep.  878.  In  Mur- 
Bryant,  7  Bush,  248;  Weightman  v.  taugh  r.  St.  Louis,  44  Mo.  479,  480, 
Washington,  1  Black,  39 ;  Chicago  v.  Rob-  Currier,  J.,  says :  **  The  general  result  of 
bins,  2  Black,  418 ;  Nebraska  v.  Campbell,  the  abjudications  seems  to  be  this :  When 
2  Black,  590 ;  Galveston  v.  Posnainsky,  the  officer  or  servant  of  a  municipal  cor- 
62  Tex.  118;  Hutchinson  v,  Olympia,  poration  is  in  the  exercise  of  a  power 
2  Wash.  314;  Kellogg  v.  Janes ville,  34  conferred  upon  the  corporation  for  its 
Minn.  132,  and  see  Kent  v.  Worthing  private  benefit,  and  injury  ensues  firom 
Local  Board,  L.  R.  10  Q.  B.  D.  118.  The  the  negligence  or  misfeasance  of  such 
same  rule  applies  to  cities  existing  under  officer  or  servant,  the  corporation  is  liable, 
a  general  law.    Boulder  v.  Niles,  9  Col.  as  in  the  case  of  private  corporations  or 
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are  looked  upon  as  occupying  the  same  position  as  private  cor- 
porations, which,  having  accepted  a  valuable  franchise,  on  con- 
dition of  the  performance  of  cei-tain  public  duties,  are  held  by 
the  acceptance  to  contract  for  the  performance  of  those  duties. 
In  the  case  of  public  corporations,  however,  the  liability  is 
contingent  on  the  law  affording  the  means  of  performing  the 
duty,  which,  in  some  cases,  by  reason  of  restrictions  upon  the 
power  of  taxation,  they  might  not  possess.  But,  assuming 
the  corporation  to  be  clothed  with  sufficient  power  by  the  charter 
to  that  end,  the  liability  of  a  city  or  village,  vested  with  control 
of  its  streets,  for  any  neglect  to  keep  them  in  repair,  or  for  any 
improper  construction,  has  been  determined  in  many  cases. ^ 
And  a  similar  liability  would  exist  in  other  cases  where  the 
same  reasons  would  be  applicable. 

But  if  the  ground  of  the  action  is  the  omission  by  the  corpora- 
tion to  repair  a  defect,  it  would  seem  that  notice  of  the  defect 

parties ;  but  when  the  acts  or  omissions  Mun.  Corp.  c.  IS,  and  the  cases  cited  in 
complained  of  were  done  or  omitted  in  the  preceding  note.  [See  also  Gibson  o, 
the  exercise  of  a  corporate  franchise  con-  Huntington,  38  W.  Va.  177, 18  S.  E.  447, 
ferred  upon  tlie  corporation  for  the  public  22  L.  R.  A.  661,  and  note.^  The  cases  of 
good,  and  not  for  the  private  corporate  Weet  o.  Brockport,  and  Hickok  p.  Platts- 
'  advantage,  tlien  the  corporation  is  not  burg,  were  criticised  by  Mr.  Justice  Afar- 
liable  for  the  consequences  of  such  acts  vin,  In  the  case  of  Peck  v.  Batavia,  32 
or  omissions."  Citing  Bailey  v.  New  Barb.  684,  where,  as  well  as  in  Cole  v. 
York,  3  Hill,  631  ;  Martin  v.  Brooklyn,  Medina,  27  Barb.  218,  he  held  that  a 
1  Hill,  660 ;  Richmond  v.  Long's  Adin'r,  village  merely  authorized  to  make  and  re- 
17Gratt.  376;  Sherbourne  v.  Yuba  Co.,  pair  sidewalks,  but  not  in  terms  absolutely 
21  Cal.  113;  Dargan  v.  Mobile,  31  Ala.  and  imperatively  required  to  do  so,  had  a 
469;  Stewart  v.  New  Orleans,  9  La.  Ann.  discretion  conferred  upon  it  in  respect  to 
461 ;  Prother  v.  Lexington,  13  B.  Monr.  such  walks,  and  was  not  responsible  for  a 
659.  And  as  to  exemption  from  liability  refusal  to  enact  ordinances  or  by-laws  in 
in  exercising  or  failing  to  exercise  legisla-  relation  thereto;  nor,  if  it  enacted  such 
tive  authority.  sc>e  ante,  pp.  801-303,  and  ordinances  or  by-laws,  was  it  liable  for 
notes.  As  to  who  are  to  be  regarded  as  damages  arising  from  a  neglect  to  enforce 
municipal  officers,  see  Maxmilian  v.  New  them.  The  doctrine  that  a  power  thus 
York,  62  N.  Y.  160, 20  Am.  Rep.  468,  and  conferred  is  discretionary  does  not  seem 
cases  there  cited.  QUpon  remedy  over  consistent  with  the  ruling  in  some  of  the 
by  municipality  against  wrongdoer  after  other  cases  cited,  and  is  criticised  in  Hyatt 
payment  of  damages  for  injury  done  by  v.  Rondout,  44  Barb.  386.  But  see  ante^ 
him  or  through  his  negligence,  see  Wash-  pp.  801-803,  and  notes.  Calling  public 
ington  Gas  I/ight  Co.  v.  District  of  Co-  meetings  for  political  or  philanthropic  pur- 
lumbia,  161  U.  S.  316,  16  Sup.  Ct.  Rep.  poses  is  no  part  of  the  business  of  a  muni- 
664,  and  note  to  b.  c.  in  40  L.  ed.  U.  S.  cipal  corporation,  and  it  is  not  liable  to 
712.^  ond  who,  in  lawfully  passing  by  where 
1  Weet  t».  Brockport,  16  N.  Y.  161,  the  meeting  is  held,  is  injured  by  the  dis- 
note ;  Hickok  v.  Plattsburg,  16  N.  Y.  charge  of  a  cannon  fired  by  persons  con- 
161 ;  Nelson  v.  Canisteo,  100  N.  Y.  89 ;  cemed  in  the  meeting.  Boyland  v.  Mayor, 
Morey  v.  Newfane,  8  Barb.  646 ;  Brown-  &c.  of  New  York,  1  Sandf.  27.  The  noise 
ing  r.  Springfield,  17  111.  143;  Hyatt  v.  of  a  cannon  fired  outside  a  highway  is 
Rondout,  44  Barb.  886 ;  Lloyd  p.  Mayor,  not  a  defect  in  the  way  for  which  a  city 
&c.  of  New  York,  6  N.  Y.  869;  Rusch  v.  is  liable.  Lincoln  v.  Boston,  148  Mass. 
Davenport,  6  Iowa,  443.    And  see  Dillon,  617,  20  N.  E.  829. 
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Bhould  be  brought  home  to  the  corporation,  or  to  officers  charged 
with  some  duty  respecting  the  streets,  or  that  facts  should  appear 
sufficient  to  show  that,  by  proper  vigilance,  it  must  have  been 
known. ^  On  the  other  hand,  if  the  injury  has  happened  in  con- 
sequence of  defective  construction,  notice  is  not  essential,  as  the 
facts  must  be  supposed  to  have  been  known  from  the  first* 

III  regard  to  all  those  powers  which  are  conferred  upon  the 
corporation,  not  for  the  benefit  of  the  general  public,  but  of  the 
corporators,  —  such  as  the  power  to  construct  works  to  supply  a 
city  with  water,  or  gas-works,  or  sewers,  and  the  like,  — the  cor- 
poration is  held  to  a  still  more  strict  liability,  and  is  made  to 
respond  in  damages  to  the  parties  injured  by  the  negligent  man- 
ner in  which  the  work  is  constructed,  or  guarded,  even  though, 
under  its  charter,  the  agents  for  the  construction  are  not  chosen 
or  controlled  by  the  corporation,  and  even  where  the  work  is 
required  by  law  to  be  let  to  the  lowest  responsible  bidder. 

In  Bailey  v.  Mayor,  &c.,  of  New  York,®  an  action  was  brought 
against  the  city  by  one  who  had  been  injured  in  his  property  by 
the  careless  construction  of  the  Croton  dam  for  the  purpose  of 
supplying  the  city  with  water.  The  work  was  constructed  under 
the  control  of  water  commissioners,  in  whose  appointment  the 
city  had  no  voice;  and  upon  this  ground,  among  others,  and  also 
on  the  ground  that  the  city  officers  were  acting  in  a  public  capa- 
city, and,  like  other  public  agents,  not  responsible  for  the  mis- 
conduct of  those  necessarily  appointed  by  them,  it  was  insisted 
the  city  could  not  be  held  liable.  Nehon^  Ch.  J.,  examining  the 
position  that,  ^'admitting  the  water  commissioners  to  be  the 
appointed  agents  of  the  defendants,  still  the  latter  are  not  liable, 
inasmuch  as  they  were  acting  solely  for  the  State  in  prosecuting 
the  work  in  question,  and  therefore  are  not  responsible  for  the 
conduct  of  those  necessarily  employed  by  them  for  that  purpose," 
says:  "We  admit,  if  the  defendants  are  to  be  regarded  as  oc- 
cupying this  relation,  and  are  not  chargeable  with  any  want  of 


1  Hart  V.  Brooklyn,  86  Barb.  226; 
Dewey  v.  City  of  Detroit,  16  Mich.  807; 
Garrison  v.  New  York,  6  Bosw.  497 ;  Mc- 
Ginity  v.  Mayor,  &c.  of  New  York,  5 
Duer,  674;  Decatur  v.  Fisher,  63  III.  407  ; 
Chicago  V.  McCarthy,  76  111.  602;  Requa 
V.  Rochester,  46  N.  Y.  129 ;  Hume  v.  New 
York,  47  N.  Y.  639 ;  Sprinfffleld  v.  Doyle, 
76  Ul.  202;  Rosen  burg  v.  Des  Moines,  41 
Iowa,  416;  Vandersliste  v,  Philadelphia, 
103  Pa.  St.  102;  Dotton  v.  Albion,  60 
Mich.  129, 60  N.  W.  46 ;  Davis  v,  Guilford, 
6C>  Conn.  361,  11  Atl.  860.    Notice  of 


defect  is  notice  of  the  facts,  whether  the 
authorities  consider  them  as  constituting 
a  defect  or  not.  Hinckley  v.  Somerset, 
146  Mass.  326,  14  N.  E.  166.  QWIien 
excavation  is  made  by  city  employees 
acting  under  proper  authority,  city  must 
be  deemed  to  have  notice.  Wilson  v. 
Troy,  136  N.  Y.  96, 82  N.  E.  44, 18  L.  R.  A. 
449.  31  Am.  St  817.] 

2  Alexander  v.  Mt.  Sterling.  71  HI. 
366 ;  Hinckley  v.  Somerset,  146  Mass.  326, 
14  N.  E.  166. 

«  3  Hill,  631 ;  8.  c.  in  eiror,  2  Denio,  433. 
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diligence  in  the  selection  of  agents,  the  conclusion  contended  for 
would  seem  to  follow.  They  would  then  be  entitled  to  all  the 
immunities  of  public  officers  charged  with  a  duty  which,  from  its 
nature,  could  not  be  executed  without  availing  themselves  of  the 
services  of  others ;  and  the  doctrine  of  respondeat  iuperior  does 
not  apply  to  such  cases.  If  a  public  officer  authorize  the  doing 
of  an  act  not  within  the  scope  of  his  authority,  or  if  he  be  guilty 
of  negligence  in  the  discharge  of  duties  to  be  performed  by  him- 
self, he  will  be  held  responsible ;  but  not  for  the  misconduct  or 
malfeasance  of  such  persons  as  he  is  obliged  to  employ.  But 
this  view  cannot  be  maintained  on  the  facts  before  us.  The 
powers  conferred  by  the  several  acts  of  the  legislature,  authoriz- 
ing the  execution  of  this  great  work,  are  not,  strictly  and  legally 
speaking,  conferred  for  the  benefit  of  the  public ;  the  grant  is  a 
special,  private  franchise,  made  as  well  for  the  private  emolu- 
ment and  advantage  of  the  city  as  for  the  public  good.  The 
State,  in  its  sovereign  character,  has  no  interest  in  it.  It  owns 
no  part  of  the  work.  The  whole  investment,  under  the  law,  and 
the  revenue  and  profits  to  be  derived  therefrom,  are  a  part  of  the 
private  property  of  the  city,  as  much  so  as  the  lands  and  houses 
belonging  to  it  situate  within  its  corporate  limits. 

^'The  argument  of  the  defendants'  counsel  confounds  the 
powers  in  question  with  those  belonging  to  the  defendants  in 
their  character  as  a  municipal  or  public  body,  —  such  as  are 
granted  exclusively  for  public  purposes  to  counties,  cities,  towns, 
and  villages,  where  the  corporations  have,  if  I  may  so  speak,  no 
private  estate  or  interest  in  the  grant. 

"  As  the  powers  in  question  have  been  conferred  upon  one  of 
these  public  corporations,  thus  blending,  in  a  measure,  those 
conferred  for  private  advantage  and  emolument  with  those 
already  possessed  for  public  purposes,  there  is  some  difficulty, 
I  admit,  in  separating  them  in  the  mind,  and  properly  distin- 
guishing the  one  class  from  the  other,  so  as  to  distribute  the 
responsibility  attaching  to  the  exercise  of  each. 

"  But  the  distinction  is  quite  clear  and  well  settled,  and  the 
process  of  separation  practicable.  To  this  end,  regard  should 
be  had,  not  so  much  to  the  nature  and  character  of  the  various 
powers  conferred,  as  to  the  object  and  purpose  of  the  legislature 
in  conferring  them.  If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public,  political,  or  mu- 
nicipal character.  But  if  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation  quo  hoc  is  to  be  regarded 
as  a  private  company.     It  stands  on  the  same  footing  as  would 
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any  individual  or  body  of  persons  upon  whom  the  like  special 
franchises  had  been  conferred.^ 

"  Suppose  the  legislature,  instead  of  the  franchise  in  question, 
had  conferred  upon  the  defendants  banking  powers,  or  a  charter 
for  a  railroad  leading  into  the  city,  in  the  usual  manner  in  which 
such  powers  are  conferred  upon  private  companies,  could  it  be 
doubted  that  they  would  hold  them  in  the  same  character,  and 
be  subject  to  the  same  duties  and  liabilities?  I  cannot  doubt 
but  they  would.  These  powers,  in  the  eye  of  the  law,  would  be 
entirely  distinct  and  separate  from  those  appertaining  to  the  de- 
fendants as  a  municipal  body.  So  far  as  related  to  the  charter 
thus  conferred,  they  would  be  regarded  as  a  private  company, 
and  be  subject  to  the  resp  fusibilities  attaching  to  that  class  of 
institutions.  The  distinction  is  well  stated  bv  the  Master  of  the 
Rolls  in  Moodalay  v.  East  India  Co.,^  in  answer  to  an  objection 
made  by  counsel.  There  the  plaintiff  had  taken  a  lease  from  the 
company,  granting  him  permission  to  supply  the  inhabitants  of 
Madras  with  tobacco  for  ten  years.  Before  the  expiration  of 
that  period,  the  company  dispossessed  him,  and  granted  the 
privilege  to  another.  The  plaintiff,  preparatory  to  bringing 
an  action  against  the  company,  filed  a  bill  of  discovery.  One 
of  the  objections  taken  by  the  defendants  was,  that  the  removal 
of  the  plaintiff  was  incident  to  their  character  as  a  sovereign 
power,  the  exercise  of  which  could  not  be  questioned  in  a  bill 
or  suit  at  law.  The  Master  of  the  Rolls  admitted  that  no  suit 
would  lie  against  a  sovereign  power  for  anything  done  in  that 
capacity;  but  he  denied  that  the  defendants  came  within  the 
rule.  '  They  have  rights,'  he  observed,  '  as  a  sovereign  power; 
they  have  also  duties  as  individuals;  if  they  enter  into  bonds  in 
India,  the  sums  secured  may  be  recovered  here.  So  in  this  case, 
as  a  private  company,  they  have  entered  into  a  private  contract, 
to  which  they  must  be  liable.'  It  is  upon  the  like  distinction 
that  municipal  corporations,  in  their  private  character  as  owners 
and  occupiers  of   lands  and  houses,  are  regarded  in  the  same 


1  Citing  Dartmouth  College  v.  Wood- 
ward, 4  W^heat  668.  672 ;  PliilipB  i'.  Bury, 
1  Ld.  Raym.  8,  2  T.  K.  352;  Allen  v.  Mc- 
Keen,  1  Suinn.  297 ;  People  v.  Morris,  13 
Wend.  331-838,  2  Kent's  Com.  276  (4th 
ed.) ;  United  States  Bank  v.  Planters' 
Jiank.  9  Wljeat.  907;  Clark  v.  Corp.  of 
Washington,  12  Wheat.  40;  Moodalay  i\ 
East  India  Co ,  1  Brown's  Ch.  U.  469. 
See,  in  additi(m  to  the  cases  cited  by  the 
court,  Touchard  u.  Touchard,  6  Cal.  806; 
Gas  Co.  0.  San  Francisco,  9  Cal.  463; 


Richmond  v.  Long,  17  Gratt.  875;  Atkins 
V.  Randolph,  31  Vt.  226;  Small  v.  Dan- 
ville, 61  Me.  869;  Oliver  v.  Worcester, 
102  Mass.  489,  3  Am.  Rep.  486;  Philadel- 
phia V.  Fox,  64  Pa.  St.  169;  Detroit  o. 
Corey,  9  Mich.  165;  People  v.  Hurlbut, 
24  Miuh.  44,  9  Am.  Rep.  103;  Western 
College  17  Cleveland.  12  Ohio,  K.  s.  875; 
Hewinson  v.  New  Haven,  37  Conn.  475, 
9  Am.  Rep.  342;  People  u.  Batchellor,  53 
N.  Y.  128;  Welsh  v.  St.  Louis,  73  Mo.  7L 
2  1  Brown's  Ch.  R.  469. 
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light  as  individual  owndrs  and  occupiers,  and  dealt  with  accord- 
ingly. As  such,  they  are  bound  to  repair  bridges,  highways,  and 
churches;  are  liable  to  poor  rates;  and,  in  a  word,  to  the  dis- 
charge of  any  other  duty  or  obligation  to  which  an  individual 
owner  would  be  subject.  "^ 

In  Storrs  v.  City  of  Utica,^  it  was  held  that  a  city,  owing  to 
the  public  the  duty  of  keeping  its  streets  in  a  safe  condition  for 
travel,  was  liable  to  persons  receiving  injury  from  the  neglect  to 
keep  proper  lights  and  guards  at  night  around  an  excavation 
which  had  been  made  for  the  construction  of  a  sewer,  notwith- 
standing it  had  contracted  for  all  proper  precautions  with  the 
persons  executing  the  work.  And  in  the  City  of  Detroit  v. 
Corey  ^  the  corporation  was  held  liable  in  a  similar  case,  not- 
withstanding the  work  was  required  by  the  charter  to  be  let  to 
the  lowest  bidder.  Manning^  J.,  in  speaking  to  the  point  whether 
the  contractors  were  to  be  considered  as  the  agents  of  the  city, 
so  that  the  maxim  respondeat  superior  should  apply,  says:  ^^It 
is  to  be  observed  that  the  power  under  which  they  acted,  and 
which  made  that  lawful  which  would  otherwise  have  been  unlaw- 
ful, was  not  a  power  given  to  the  city  for  governmental  purposes, 
or  a  public  municipal  duty  imposed  on  the  city,  as  to  keep  its 
streets  in  repair,  or  the  like,  but  a  special  legislative  grant  to 
the  city  for  private  purposes.  The  sewers  of  the  city,  like  its 
works  for  supplying  the  city  with  water,  are  the  private  property 
of  the  city;  they  belong  to  the  city.  The  corporation  and  its 
corporators,  the  citzens,  are  alone  interested  in  them ;  the  out- 
side public  or  people  of  the  State  at  large  have  no  interest  in 
them,  as  they  have  in  the  streets  of  the  city,  which  are  public 
highways. 

"  The  donee  of  such  a  power,  whether  the  donee  be  an  individ- 
ual or  a  corporation,  takes  it  with  the  understanding  —  for  such 
are  the  requirements  of  the  law  in  the  execution  of  the  power  — 


1  2  Inst.  703;  Thursfield  v.  Jones,  Sir 
T.  Jones,  187 ;  Rex  v.  Gardner,  Cow  p.  79 ; 
Mayor  of  Lynn  v.  Turner,  Cow  p.  87 ;  Hen- 
ley 0.  Mayor  of  Lyme  Regis,.  6  BinR.  91 ; 
8.  c.  in  House  of  Lords,  1  Bing.  N.  C.  222. 
See  also  Lloyd  v.  Mayor,  &c.  of  New 
York,  6  N.  Y.  869;  Commissioners  v. 
Duckett,  20  Md.  468.  *•  The  corporation 
of  the  City  of  New  York  possesses  two 
kinds  of  powers, — one  governmental  and 
public,  and,  to  the  extent  they  are  held 
and  exercised,  is  clothed  with  sover- 
eignty ;  the  other  private,  and,  to  the  ex- 
tent they  are  held  and  exercised,  is  a  legal 
individual.    Tlie  former  are  given  and 


used  for  public  purposes,  the  latter  for 
private  purposes.  While  in  the  exercise 
of  the  former,  the  corporation  is  a  muni- 
cipal government,  and  while  in  the  exer- 
cise of  the  latter,  is  a  corporate,  legal  in- 
dividual." Ibid.,  per  Foot,  J.  See  upon 
this  point  also  Western  Fund  Saving  So- 
ciety V.  Philadelphia,  31  Pa.  St.  175;  Louis- 
ville V.  Commonwealth,  1  Duvall,  295; 
People  r.  Common  Council  of  Detroit, 
28  Mich.  228 ;  ante,  pp.  335-337,  and  notes. 

«  17  N.  Y.  104. 

'  9  Mich.  166.  Compare  Mills  r.  Brook- 
lyn, 82  N.  Y.  489;  Jones  v.  New  Haven, 
84  Conn.  1. 
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that  it  shall  be  so  executed  as  not  unnecessarily  to  interfere  with 
the  rights  of  the  public,  and  that  all  needful  and  proper  measures 
will  be  taken,  in  the  execution  of  it,  to  guard  against  accidents 
to  persons  lawfully  using  the  highway  at  the  time.  *  He  is  indi- 
vidually bound  for  the  performance  of  these  obligations;  he 
cannot  accept  the  power  divested  of  them,  or  rid  himself  of 
their  performance  by  executing  them  through  a  third  person  as 
his  agent.  He  may  stipulate  with  the  contractor  for  their  per- 
formance, as  was  done  by  the  city  in  the  present  case,  but  he 
cannot  thereby  relieve  himself  of  his  personal  liability,  or  com- 
pel an  injured  party  to  look  to  his  agent,  instead  of  himself,  for 
damages."  And  in  answer  to  the  objection  that  the  contract 
was  let  to  the  lowest  bidder,  as  the  law  required,  it  is  shown 
that  the  provision  of  law  to  that  effect  was  introduced  for  the 
benefit  of  the  city,  to  protect  it  against  frauds,  and  that  it  should 
not,  therefore,  relieve  it  from  any  liability.^ 

1  See  also  Rochester  White  Lead  Co.  Mass.  896.  Compare  Joliet  v.  Harwood, 
V,  City  of  Rochester,  3  N.  Y.  463 ;  Grant  S6  lU.  110.  A  municipal  corporation  is 
V.  City  of  Brooklyn,  41  Barb.  881 ;  City  not  liable  for  neglect  to  devise  and  con- 
of  Buffalo  V,  HoUoway,  14  Barb.  101,  and  struct  a  proper  system  of  drainage.  Carr 
7  N.  Y.  493 ;  Lloyd  v.  MayAr,  &c.  of  New  v.  Northern  Liberties,  85  Pa.  St.  324.  See 
York,  5  N.  Y.  369 ;  Delmonico  tr.  Mayor,  ante^  pp.  300,  801,  and  notes.  Cities  are 
&c.  of  New  York,  1  Sandf.  222 ;  Barton  v.  not  liable  for  the  illegal  conduct  of  offi- 
Syracuse,  37  Barb.  292 ;  Storrs  v.  Utica,  cials  in  the  discharge  of  duty.  Dillon, 
17  N.  Y.  104;  Springfield  o,  LeClaire,  4'J  §§  774-778,  and  cases  cited ;  Grumbine  v, 
III.  470;  Blake  v.  St.  Louis,  40  Mo.  509;  Washington,  2  Mc Arthur,  578. 
Baltimore  v.  Pendleton,  15  Md.  12 ;  St.  The  following  are  some  of  the  more 
Paul  V.  Seitz,  8  Minn.  297  ;  Denver  v.  recent  cases  in  which  the  liability  of  mu- 
Rhodes,  9  Col.  554, 13  Pac.  729 ;  Wilson  nicipal  corporations  for  neglect  of  public 
V.  Wheeling,  19  W.  Va.  828 ;  Birmingham  duties  has  been  considered  :  — 
V,  McCary,  84  Ala.  469, 4  So.  680 ;  Logans-  For  nuisance  in  highway,  sewer,  &c. : 
port  V.  Dick,  70  Ind.  65 ;  Brasso  v.  Buffalo,  Todd  u.  Troy,  61  N.  Y.  606 ;  Masterton  v. 
90  N.  Y.  679 ;  Turner  r.  Newburgh,  109  Mt.  Vernon,  58  N.  Y.  391 ;  Merrifleld  v. 
N.  Y.  301,  16  N.  E,  344;  Circleville  v.  Worcester,  110  Mass.  216,  14  Am.  Hep. 
Neuding,  41  Ohio  St.  465;  Jacksonville  592;  Woodward  v,  Worcester,  121  Mass. 
p.  Drew,  19  Fla.  106;  Joslyn  ».  Detroit,  245;  Chicago  v.  Brophy,  79  III.  277; 
74  Mich.  458,  42  N.  W.  60;  McCouU  Chicago  v.  O'Brennan,  66  111.  160;  WU- 
r.  Manchester,  85  Va.  570,  8  S.  E.  kins  o.  Rutland,  61  Vt.  336,  17  Atl.  Rep. 
879 ;  also  numerous  cases  collected  and  735 ;  Kibele  v.  Pliiladelphia,  105  Pa.  St. 
classified  in  Dillon  on  Municipal  Corpo-  41 ;  DuflTy  v.  Dubuque,  63  Iowa,  171,  18 
rations.  But  this  doctrine  seems  not  to  N.  W.  900;  Kunz  v,  Troy,  104  N.  Y.  344, 
obtain  in  Pennsylvania :  School  Dist.  v.  10  N.  E.  442 ;  •  Langan  v.  Atchison,  85 
Fuess,98Pa.St.600;  Susquehanna  Depot  Kan.  318,  11  Pac.  38.  See  Stock  r.  Bos- 
V.  Simmons,  112  Pa.  St.  384,  5  Atl.  434.  ton,  149  Mass.  410,  21  N.  E.  871 ;  Ray  v. 
If  the  injury  arises  from  something  not  St.  Paul,  40  Minn.  458,  42  N.  W.  297. 
collateral  to  the  work,  the  city  is  not  For  invasion  of  private  right  or  prop- 
liable,  as  where  horses  are  frightened  by  erty :  Sheldon  t'.  Kalnmazoo,  24  Mich, 
the  noise  of  blasting  in  an  adjoining  383;  Babcock  v.  Buffalo,  56  N.  Y.  268; 
street:  Herringlon  v.  Lansingburgh,  110  Lee  v.  Sandy  Hill,  40  N.  Y.  442;  Phinizy 
N.  Y.  145,  17  N.  E.  728 ;  or  a  person  is  in-  v.  Augusta,  47  Ga.  260 ;  Helena  r.  Thomp- 
jured  by  the  blasting.  Blumb  v.  Kansas  son,  29  Ark.  569 ;  Kobs  v.  Minneapolis, 
City,  84  Mo.  112 ;  Murphy  v.  Lowell,  128  22  Minn.  159.  For  negligent  construction 
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We  have  not  deemed  it  important,  in  considering  the  subject 
embraced  within  this  chapter,  to  discuss  the  various  questions 
which  might  be  suggested  in  regard  to  the  validity  of  the  pro- 
ceedings by  which  it  is  assumed  in  any  case  that  a  municipal 
corporation  has  become  constituted.  These  questions  are  gen- 
erally questions  between  the  corporators  and  the  State,  with 
which  private  individuals  are  supposed  to  have  no  concern.  In 
proceedings  where  the  question  whether  a  corporaton  exists  or 
not  arises  collaterally,  the  courts  will  not  permit  its  corporate 
character  to  be  questioned,  if  it  appear  to  be  acting  under  color 
of  law,  and  recognized  by  the  State  as  such.  Such  a  question 
should  be  raised  by  the  State  itself,  by  quo  warranto  or  other 
direct  proceeding.^     And  the  rule,  we  apprehend,  would  be  no 

of  sewers :  Nims  r.  Troy,  69  N.  Y.  600;  Charleston.  16  W.  Va.  282,  37  Am.  Rep. 
Van  Pelt  v.  Davenport,  42  Iowa,  308;  703;  Cromarty  r.  Boston,  127  Mass.  329, 
Rowe  V.  Portsmouth,  66  N.  H.  291 ;  Ash-  84  Am.  Rep.  381 ;  Sherwood  v.  Dist. 
ley  V.  Port  Huron,  36  Mich.  296,  20  Am.  Columbia,  3  Mackey,  276 ;  Saulsbury  r. 
Rep.  628,  note ;  Noonan  u.  Albany,  79  Ithaca,  94  N.  Y.  27  ;  Porofrey  v.  Saratoga, 
K.  Y.  470,  36  Am.  Rep.  640 ;  Chicago  v.  104  N.  Y.  469, 11  N.  E.  43 ;  Ciougliessey  v, 
Hesing,  aS  III.  204, 26  Am.  Rep.  878 ;  Post  Waterbury,  61  Conn.  406.  For  injury  by 
V,  Boston,  141  Mass.  189, 4  N.  E.  816.  For  limb  falling  from  tree  overhanging  street : 
negligence  in  construction  and  improve-  Jones  r.  New  Haven,  34  Conn.  1.  See 
ment  of  streets :  Pekin  v.  Winkel,  77  111.  Gubasko  v.  New  York,  1  N.  Y.  Supp. 
66;  Bloomington  v.  Brokaw,  77  111.  194;  216.  For  injury  by  fall  of  an  awning 
Pekin  v.  Brereton,  67  Bl.  477;  Chicago  over  sidewalk  :Bohenr.  Waseca,  82  Minn. 
V.  Langlass,  66  III.  861 ;  Mead  v.  Derby,  176, 19  N.  W.  730 ;  Larson  v.  Grand  Forks, 
40  Conn.  206;  Milledgeville  v,  Cooley,  8  Dak.  307,  19  N.  W.  414.  For  failure  to 
66  Ga.  17 ;  Prentiss  v.  Boston,  112  Mass.  keep  street  in  repair :  Gorham  v.  Coopers- 
43;  Saltmarsh  v.  Bow,  66  N.  H.  428;  town.  69  N.  Y.  660;  Hines  r.  Lockport, 
Sewall  V.  St.  Paul,  20  Minn.  611 ;  Kent-  ^  N.  Y.236;  Bell  v.  West  Point,  61  Miss, 
worthy  V.  Ironton,  41  Wis.  047;  Hoyt  ».  262;  Chicago  v.  McGiven,  78  111.  347; 
Hudson,  41  Wis.  106 ;  Talbot  v.  Taunton,  Alton  v,  Hope,  68  III.  167  ;  Centralia  v, 
140' Mass.  662,6  N.E.  616;  Gray  v.  Dan-  Scott,  69  111.  129;  Winbigler  v.  Los  An- 
bury, 64  Conn.  674,  10  Atl.  198.  For  de-  geles,  46  Cal.  86 ;  Market  v.  St.  Louis,  66 
fective  sidewalk :  Springfield  v.  Doyle,  76  Mo.  189 ;  Willey  v.  Belfast,  61  Me.  669 ; 
III.  202 ;  Champaign  v,  Pattison,  60  III.  Bill  v.  Norwich,  39  Conn.  222 ;  Lindholm 
62;  Townsend  v.  Des  Moines,  42  Iowa,  v.  St.  Paul,  19  Minn.  246;  Shartle  v, 
667;  Rice  v.  Des  Moines,  40  Iowa,  638;  Minneapolis,  17  Minn.  808;  O'Leary  v, 
McAuleyv.  Boston,  113  Mass.  603;  Har-  Mankato,  21  Minn.  66;  Griffin  v.  Wil- 
riman  v.  Boston,  114  Mass.  241 ;  Morse  llamstown,  6  W.  Va.  312.  For  failure  to 
V.  Boston,  109  Mass.  446 ;  Hanscom  v.  keep  sewers  in  repair :  Munn  v.  Pitts- 
Boston,  141  Mass.  242,  6  N.  E.  249;  burg.  40  Pa.  St.  364;  Jersey  City  v. 
McLaughlin  v.  Corry,  77  Pa.  St  109;  Kiernan,  60  N.  J.  L  246,  13  Atl.  170.' 
Boucher  v.  New  Haven,  40  Conn.  466 ;  ^  State  v.  C^rr,  6  N.  H.  367 ;  Presi- 
Congdon  r.  Norwich,  37  Conn.  414;  dent,  &c.  of  Mendota  v,  Thompson,  20 
Stewart  v.  Ripon,  88  Wis.  684 ;  Chap-  111.  197 ;  Hamilton  v.  President,  &c.  of 
man  r.  Macon,  66  Ga.  666 ;  Moore  r.  Carthage,  24  III.  22.  These  were  prose- 
Minneapolis,  19  Minn.  300;  Furnell  v.  St.  cutions  by  municipal  corporations  for  re- 
Paul,  20  Minn.  117  ;  Omaha  v.  Olnistead,  covery  of  penalties  imposed  by  by-laws, 
6  Neb.  446 ;  Higert  v.  Greenca^tle,  43  and  where  the  plea  of  nul  tid  corporation 
Ind.  674;  Providence  v.  Clapp,  17  How.  was  interposed  and  overruled.  See  also 
161;  Smith  v.  Leavenworth,  16  Kan.  81 ;  Kayer  v.  Bremen,  16  Mo.  88;  Kettering 
Atchison  v.  King,  9  Kan.  660;  Gillison  v.  v,  Jacksonville,  60  III.  39;   Bird  v.  Per- 
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different,  if  the  constitution  itself  prescribed  the  manner  of 
incorporation.  Even  in  such  a  case,  proof  that  the  corporation 
was  acting  as  such,  under  legislative  action,  would  be  sufficient 
evidence  of  right,  except  as  against  the  State ;  and  private  parties 
could  not  enter  upon  any  question  of  regularity.  And  the  State 
itself  may  justly  be  precluded,  on  the  principle  of  estoppel,  fi'om 
raising  such  an  objection,  where  there  has  been  long  acquiescence 
and  recognition.^ 

kins,  33  Mich.  28 ;  Worley  v.  Harris,  82  19  N.  Y.  41 ;  and  Lanning  v.  Carpenter, 

Ind.  493.  20  N.  Y.  474,  where  the  effect  of  the  in- 

1    In  People  v.  Maynard,  16  Mich.  403,  validity  of  an  original  county  organiza- 

470,  where  the  invalidity  of  an  act  organiz-  tion  is  very  well  considered  in  its  public 

ing  a  county,  passed  several  years  before,  and  private  bearings.     There  have  been 

was  suggested  on  constitutional  grounds,  direct  legislative  recognitions  of  the  new 

Campbell,  J.,  says:  "If  this  question  liad  division  on  several  occasions.     The  exer- 

been  raised  immediately,  we  are  not  pre-  cise  of  jurisdiction  being  notorious  and 

pared  to  say  that  it  would  have  been  alto-  open  in  all  such  cases,  the  State  as  well 

gether  free  from  difficulty.    But  inasmuch  as  county  and  town  taxes  being  all  levied 

as  the  arrangement  there  indicated  had  under  it,  there  is  no  principle  which  could 

been  acted  upon  for  ten  years  before  the  justify  any  court,  at  this  late  day,  in 

recent  legislation,  and  had  been  recog-  going  back  to  inquire  into  the  regularity 

nized  as  valid  by  all  parties  interested,  it  of  the  law  of  1857."    A  similar  doctrine 

cannot  now  be  disturbed.     Even  in  pri-  has  been  applied  in  support  of  the  official 

vate  associations  the  acts  of  parties  inter-  character  of  persons  who,   without  au- 

ested  may  often  estop  them  from  relying  thority  of  law,  have  l)een  named  for  nm- 

on  legal   objections,  which  might  have  nicipal  officers  by  State  legislation,  and 

availed  them  if  not  waived.    But  in  pub-  whose  action  in  such   offices  has  been 

lie  affairs,  where  the  people  have  organ-  acquiesced  iif  by  the  citizens  or  authori* 

ized  themselves  under  color  of  law  into  ties  of  the  municipality.     See  People  v. 

the  ordinary  municipal  bodies,  and  have  Salomon,  64  III.  61 ;  People  v.  Lothrop, 

gone  on  year  after  year  raising  taxes,  24  Mich.  236.     Compare  Kimball  v.  AI- 

making    improvements,   and    exercising  corn,  46   Miss.  151.     But  such   acquies- 

their  usual   franchises,  their  rights  are  cence  could  not  make  them  local  officers 

properly  regarded  as  depending  quite  as  and  representatives  of  the  people  for  new 

much  on  the  acquiescence  as  on  the  regu-  and  enlarged    powers    subsequently  at- 

larity  of  their  origin,  and  no  ex  post  facto  tempted  to  be  given  by  the  legislature, 

inquiry  can  be  permitted  to  undo  their  People  t;.  Common  Council  of  Detroit,  28 

corporate  existence.     Whatever  may  be  Mich.  228.    Nor  in  respect  to  powers  not 

the  rights  of  individuals  before  such  gen-  purely  local.    People  v.  Spring  wells,  25 

eral  acquiescence,  the  corporate  stand-  Mich.  163.    And  see  People  p.  Alberlson, 

ing  of  the  community  can  no  longer  be  66  N.  Y.  50. 
open  to  question.    See  Rumsey  t;.  People, 
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protection  to  person  and  property  under  the  constitution 

OP  the  united  states. 

As  the  government  of  the  United  States  was  to  be  one  of  enu- 
merated powers,  it  was  not  deemed  important  by  the  framers  of 
the  Constitution  that  a  bill  of  rights  should  be  incorporated  among 
its  provisions.  If,  among  the  powers  conferred,  there  was  none 
which  would  authorize  or  empower  the  government  to  deprive  the 
citizen  of  any  of  those  fundamental  rights  which  it  is  the  object 
and  the  duty  of  government  to  protect  and  defend,  and  to  insure 
which  is  the  sole  purpose  of  bills  of  rights,  it  was  thought  to  be 
at  least  unimportant  to  insert  negative  clauses  in  that  instrument, 
inhibiting  the  goveiiiment  from  assuming  any  such  powers,  since 
the  mere  failure  to  confer  them  would  leave  all  such  powers  be- 
yond the  sphere  of  its  constitutional  authority.  And,  as  Mr.  Ham- 
ilton argued,  it  might  seem  even  dangerous  to  do  so.  "  For  why 
declare  that  things  shall  not  be  done  which  there  is  no  power  to 
do  ?  Why,  for  instance,  should  it  be  said  that  the  liberty  of  the 
press  shall  not  be  restrained,  when  no  power  is  given  by  which 
restrictions  may  be  imposed  ?  I  will  not  contend  that  such  a  pro- 
vision would  confer  a  regulating  power ;  but  it  is  evident  that  it 
would  furnish,  to  men  disposed  to  usurp,  a  plausible  pretence  for 
claiming  that  power.  They  might  urge,  with  a  semblance  of  rea- 
son, that  the  Constitution  ought  not  to  be  charged  with  the  ab- 
surdity of  providing  against  the  abuse  of  an  authority  which  was 
not  given,  and  that  the  provision  against  restraining  the  liberty 
of  the  press  afforded  a  clear  implication  that  a  right  to  prescribe 
proper  regulations  concerning  it  was  intended  to  be  vested  in  the 
national  government.  This  may  serve  as  a  specimen  of  the  nu- 
merous handles  which  would  be  given  to  the  doctrine  of  construc- 
tive powers,  by  the  indulgence  of  an  injudicious  zeal  for  bills  of 
rights."  1 

It  was  also  thought  that  bills  of  rights,  however  important 
nnder  a  monarchical  government,  were  of  no  moment  in  a  consti- 
tution of  government  framed  by  the  people  for  themselves,  and 
under  which  public  affairs  were  to  be  managed  by  means  of  agen* 

1  Federalist,  No.  84. 


/ 


366-  CONSTITUTIONAL  UMITATIONS.  [CH.  TX. 

cies  selected  by  the  popular  choice,  and  subject  to  frequent  change 
by  popular  action.  "  It  has  been  several  times  truly  remarked, 
that  bills  of  rights  are,  in  their  origin,  stipulations  between  kings 
and  their  subjects,  abridgments  of  prerogative  in  favor  of  privilege, 
reservations  of  rights  not  surrendered  to  the  prince.  Such  was 
Magna  Gharta,  obtained  by  the  barons,  sword  in  hand,  from  King 
John.  Such  were  the  subsequent  confirmations  of  that  charter 
by  succeeding  princes.  Such  was  the  Petition  of  Right,  assented 
to  by  Charles  the  First,  in  the  beginning  of  his  reign.  Such  also 
was  the  Declaration  of  Right  presented  by  the  Lords  and  Commons 
to  the  Prince  of  Orange  in  1688,  and  afterwards  thrown  into  the 
form  of  an  act  of  Parliament,  called  the  Bill  of  Rights.  It  is 
evident,  therefore,  that,  according  to  their  primitive  signification, 
they  have  no  application  to  constitutions  professedly  founded 
upon  the  power  of  the  people,  and  executed  by  their  immediate 
representatives  and  servants.  Here,  in  strictness,  the  people  sur- 
render nothing ;  and,  as  they  retain  everything,  they  have  no  need 
of  particular  reservations.  '  We,  the  people  op  the  United 
States,  to  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America.*  This  is  a  better  recognition  of  popular  rights 
than  volumes  of  those  aphorisms  which  make  the  principal  figure 
in  several  of  our  State  bills  of  rights,  and  which  would  sound 
much  better  in  a  treatise  of  ethics  than  in  a  constitution  of 
government."  ^ 

Reasoning  like  this  was  specious,  but  it  was  not  satisfactory  to 
many  of  the  leading  statesmen  of  that  day,  who  believed  that 
''  the  purposes  of  society  do  not  require  a  surrender  of  all  our 
rights  to  our  ordinary  governors  ;  that  there  are  certain  portions 
of  right  not  necessary  to  enable  them  to  carry  on  an  effective 
government,  and  which  experience  has  nevertheless  proved  they 
will  be  constantly  encroaching  on,  if  submitted  to  them ;  that 
there  are  also  certain  fences  which  experience  has  proved  pecu- 
liarly efficacious  against  wrong,  and  rarely  obstructive  of  right, 
which  yet  the  governing  powers  have  ever  shown  a  disposition 
to  weaken  and  remove."  ^  And  these  governing  powers  will  be 
no  less  disposed  to  be  aggressive  when  chosen  by  majorities  than 
when  selected  by  the  accident  of  birth,  or  at  the  will  of  privileged 
classes.  Indeed  if,  during  the  long  struggle  for  constitutional 
liberty  in  England,  covering  the  whole  of  the  seventeenth  century, 
importance  was  justly  attached  to  a  distinct  declaration  and 
enumeration  of  individual  rights  on  the  part  of  the  government, 

2  Federalist,  No.  84,  hy  Hamilton.  >  Jeffenon'*  Works,  Vol.  Ill  p.  201. 
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when  it  was  still  in  the  power  of  the  governing  authorities  to 
infringe  upon  or  to  abrogate  them  at  any  time,  and  when,  conse- 
quently, the  declaration  could  possess  only  a  moral  force,  a  similar 
declaration  would  appear  to  be  of  even  more  value  in  the  Consti- 
tution of  the  United  States,  where  it  would  constitute  authoritative 
law,  and  be  subject  to  no  modification  or  repeal,  except  by  the 
people  themselves  whose  rights  it  was  designed  to  protect,  nor  even 
by  them  except  in  the  manner  by  the  Constitution  provided.^ 

The  want  of  a  bill  of  rights  was,  therefore,  made  the  ground  of 
a  decided,  earnest,  and  formidable  opposition  to  the  confirmation 
of  the  national  Constitution  by  the  people  ;  and  its  adoption  was 

^  Mr.  JeflTenon  sums  up  the  objections  tion  before  stated.  Th6  jealousy  of  the 
to  a  bill  of  rights  in  the  Constitution  of  subordinate  governments  is  a  precious  re- 
the  United  States,  and  answers  them  as  liance.  But  observe  that  those  govern- 
follows :  "  1.  That  the  rights  in  question  ments  are  only  agents.  They  must  have 
are  reserved  by  the  manner  in  which  the  principles  furnished  them  whereon  to 
federal  powers  are  granted.  Answer :  A  found  their  opposition.  Tlie  declaration 
constitutive  act  may  certainly  be  so  of  rights  will  be  the  text  whereby  they 
formed  as  to  need  no  declaration  of  will  try  aU  the  acts  of  the  federal  gov- 
rights.  The  act  itself  has  the  force  of  a  emment.  In  this  view  it  is  necessary 
declaration,  as  far  as  it  goes ;  and  if  it  to  the  federal  government  also ;  as  by 
goes  to  all  material  points,  nothing  more  the  same  text  they  may  try  the  oppo- 
is  wanting.  In  the  draft  of  a  constitution  siiion  of  the  subordinate  governments, 
which  I  had  once  a  thought  of  proposing  4.  Experience  proves  the  inefficacy  of  a 
in  Virginia,  and  printed  afterwards,  I  en-  bill  of  rights.  True.  But  though  it  is  not 
deavored  to  reach  all  the  great  objects  of  absolutely  efficacious,  under  all  circum- 
public  liberty,  and  did  not  mean  to  add  a  stances,  it  is  of  great  potency  always,  and 
declaration  of  rights.  Probably  the  ob-  rarely  inefficacious.  A  brace  the  more 
Ject  was  imperfectly  executed;  but  the  will  often  keep  up  the  building  which 
deficiencies  would  have  been  supplied  by  would  have  fallen  with  that  brace  the 
others  in  the  course  of  discussion.  But  less.  There  is  a  remarkable  difference 
in  a  constitutive  act  whicli  leaves  some  between  the  characters  of  the  inconve- 
precious  articles  unnoticed,  and  raises  niences  which  attend  a  declaration  of 
implications  against  others,  a  declaration  rights,  and  those  which  attend  the  want 
of  rights  becomes  necessary  by  way  of  of  it.  The  inconveniences  of  the  declara- 
supplement.  This  is  the  case  of  our  new  tion  are,  that  it  may  cramp  government 
federal  Constitution.  This  instrument  in  its  useful  exertions.  But  the  evil  of 
forms  us  into  one  State,  as  to  certain  this  is  short-lived,  moderate,  and  repara- 
objects,  and  gives  us  a  legislative  and  ble.  The  inconveniences  of  the  want  of  a 
executive  body  for  these  objects.  It  declaration  are  permanent,  affiictive,  and 
should  therefore  guard  us  against  their  irreparable.  They  are  in  constant  pro- 
abuses  of  power,  within  the  field  sub-  gression  from  bad  to  worse.  The  execu- 
mitted  to  them.  2.  A  positive  declara-  tive,  in  our  governments,  is  not  the  sole, 
tion  of  some  essential  rights  could  not  it  is  scarcely  the  principal,  object  of  my 
be  obtained  in  the  requisite  latitude,  jealousy.  The  tyranny  of  the  legislatures 
Answer :  Half  a  loaf  is  better  than  no  is  the  most  formidable  dread  at  present, 
bread.  If  we  cannot  secure  all  our  rights,  and  will  be  for  many  years.  That  of  the 
let  us  secure  what  we  can.  3.  The  limited  executive  will  come  in  its  turn ;  but  it 
powers  of  the  federal  government,  and  will  be  at  a  remote  period."  Letter  to 
Jealousy  of  the  subordinate  governments,  Madison,  March  15,  1780,  Jefferson's 
afford  a  security,  which  exists  in  no  other  Works,  Vol.  III.  p.  4.  See  also  same 
instance.  Answer :  The  first  member  of  volume,  pp.  13  and  101 ;  YoL  XL  pp.  829, 
this  seems  resolvable  into  the  first  objec-  358. 
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only  secured  in  some  of  the  leading  States  in  connection  with  the 
recommendation  of  amendments  which  should  cover  the  ground.* 

The  clauses  inserted  in  the  original  instrument,  for  the  protec- 
tion of  person  and  property,  had  reference  mainly  to  the  action 
of  the  State  governments,  and  were  made  limitations  upon  their 
power.  The  exceptions  embraced  a  few  cases  only,  in  respect  to 
which  the  experience  of  both  English  and  American  history  had 
forcibly  demonstrated  the  tendency  of  power  to  abuse,  not  when 
wielded  by  a  prince  only,  but  also  when  administered  by  the 
agencies  of  the  people  themselves. 

Bills  of  attainder  were  prohibited  to  be  passed,  either  by  the 
Congress  ^  or  by  the  legislatures  of  the  several  States.'  Attain- 
der, in  a  strict  sense,  means  an  extinction  of  civil  and  political 
-rights  and  capacities ;  and  at  the  common  law  it  followed,  as  of 
course,  on  conviction  and  sentence  to  death  for  treason  ;  and,  in 
greater  or  less  degree,  on  conviction  and  sentence  for  the  different 
classes  of  felony. 

A  bill  of  attainder  was  a  legislative  conviction  for  alleged  crime, 
with  judgment  of  death.  Such  convictions  have  not  been  uncom- 
mon under  other  governments,  and  the  power  to  pass  these  bills 
has  been  exercised  by  tlie  Parliament  of  England  at  some  periods 
in  its  history,  under  the  most  oppressive  and  unjustifiable  circum- 
stances, greatly  aggravated  by  an  arbitrary  course  of  procedure, 
which  had  few  of  the  incidents  of  a  judicial  investigation  into 
alleged  crime.  For  some  time  before  the  American  Revolution, 
however,  no  one  had  attempted  to  defend  it  as  a  legitimate  exer- 
cise of  power ;  and  if  it  would  be  unjustifiable  anywhere,  there 
were  many  reasons  why  it  would  be  specially  obnoxious  under  a 
free  government,  and  why  consequently  its  prohibition,  under  the 
existing  circumstances  of  our  country,  would  be  a  matter  of  more 
than  ordinary  importance.  Every  one  must  concede  that  a  legis- 
lative body,  from  its  numbers  and  organization,  and  from  the 
very  intimate  dependence  of  its  members  upon  the  people,  which 
renders  them  liable  to  be  peculiarly  susceptible  to  popular  clamor, 
is  not  properly  constituted  to  try  with  coolness,  caution,  and  im- 
partiality a  criminal  charge,  especially  in  those  cases  in  which 
the  popular  feeling  is  strongly  excited,  —  the  very  class  of  cases 
most  likely  to  be  prosecuted  by  this  mode.  And  although  it 
would  be  conceded  that,  if  such  bills  were  allowable,  they  should 
properly  be  presented  only  for  offences  against  the  general  laws 

^  For   the    Tarious    recommendations  '  Conatitution  of  United  States,  arL  1« 

by  Massachusetts,  South  Carolina,  New  |  9. 

Hnropshire,  Virginia,  New  York,  North  >  Constitution  of  United  States,  art  1» 

Carolina,  nnd  Khode  Island,  see  1  Elliott's  1 10. 
Debates,  822--834. 
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of  the  land,  and  be  proceeded  with  on  the  same  full  opportunity 
for  inyestigation  and  defence  which  is  afforded  in  the  courts  of 
the  common  law,  yet  it  was  remembered  that  in  practice  they  were 
often  resorted  to  because  an  obnoxious  person  was  not  subject  to 
punishment  under  the  general  law,^  or  because,  in  proceeding 
against  him  by  this  mode,  some  rule  of  the  common  law  requiring 
a  particular  species  or  degree  of  evidence  might  be  evaded,  and  a 
conviction  secured  on  proofs  that  a  jury  would  not  be  suffered 
to  accept  as  overcoming  the  legal  presumption  of  innocence. 
Whether  the  accused  should  necessarily  be-  served  with  process  ; 
what  degree  or  species  of  evidence  should  be  required ;  whether 
the  rules  of  law  should  be  followed,  either  in  determining  what 
constituted  a  crime,  or  in  dealing  with  the  accused  after  convic- 
tion, —  were  all  questions  which  would  necessarily  address  them- 
selves to  the  legislative  discretion  and  sense  of  justice ;  and  the 
very  qualities  which  are  essential  in  a  court  to  protect  individuals 
on  trial  before  them  against  popular  clamor,  or  the  hate  of  those 
in  power,  were  precisely  those  which  were  likely  to  prove  weak 
or  wanting  in  the  legislative  body  at  such  a  time.^  And  what 
could  be  more  obnoxious  in  a  free  government  than  the  exercise 
of  such  a  power  by  a  popular  body,  controlled  by  a  mere  majority, 
fresh  from  the  contests  of  exciting  elections,  and  quite  too  apt, 
under  the  most  favorable  circumstances,  to  suspect  the  motives  of 
their  adversaries,  and  to  resort  to  measures  of  doubtful  propriety 
to  secure  party  ends  ? 

Nor  were  legislative  punishments  of  this  severe  character  the 
only  ones  known  to  parliamentary  history  ;  there  were  others  of 
a  milder  form,  which  were  only  less  obnoxious  in  that  the  conse- 
quences were  less  terrible.     Those  legislative  convictions  which 

^  Cases  of  this  description  were  most  ble  in  barbarity  as  possible,  the  list  of 
numerous  during  tlie  rcign  of  Henry  the  proscribed  was  carefully  kept  secret 
VIII.,  and  among  the  victims  was  Crom-  until  after  the  time  fixed  for  their  appear- 
well,  who  is  said  to  have  first  advised  ance  1  Macaulay's  History  of  England, 
that  monarch  to  resort  to  this  objection-  c.  12. 

able  proceeding.    Even  the  dead  were  at-  '  This  was  equally  true,  whether  the 

tainted,  as  in  the  case  of  Richard  III.,  and  attainder  was  at  the  command  of  the 

later,  of  the  heroes  of  tiie  Commonwealth,  king,  as  in  the  case  of  Cardinal  Pole's 

The  most  atrocious  instance  in  history,  mother,  or  at  the  instigation  of  the  popu- 

however,  only  relieved  by  its  weakness  lace,  as  in  the  case  of  Went  worth,  Earl  of 

and  futility,  was  the  great  act  of  attain-  Strafford.     The  last  infliction  of  capital 

der  passed  in  1688  by  the  Parliament  of  punishment  in  England   under  a  bill  of 

James  IL,  assembled  in  Dublin,  by  which  attainder  was  upon  Sir  John  Fenwick,  in 

between  two  and  three  thousand  persons  the  reign   of  William  and  Mary.    It  is 

were  attainted,  their  property  confiscated,  wortiiy  of  note  that  in    the  preceding 

and  themselves  sentenced  to  death  if  they  reign  Sir  John  had  been  prominent  in 

failed  to  appear  at  a  time  named.    And,  the  attainder  of  the  unliappy  Monmouth, 

to  render  the  whole  proceeding  as  horri-  Macaulay's  History  of  England,  c.  6. 
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imposed  punishments  less  than  that  of  death  were  called  bills  of 
pains  and  penalties,  as  distinguished  from  bills  of  attainder ;  but 
the  constitutional  provisions  we  have  referred  to  were  undoubt- 
edly aimed  at  any  and  every  species  of  legislative  punishment  for 
criminal  or  supposed  criminal  offences ;  and  the  term  ^'  bill  of 
attainder  "  is  used  in  a  generic  sense,  which  would  include  bills 
of  pains  and  penalties  also.^ 

The  thoughtful  reader  will  not  fail  to  discover,  in  the  acts  of 
the  American  States  during  the  Revolutionary  period,  sufficient 
reason  for  this  constitutional  provision,  even  if  the  still  more 
monitory  history  of  the  English  attainders  had  not  been  so  freshly 
remembered.  Some  of  these  acts  provided  for  the  forfeiture  of 
the  estates,  within  the  Commonwealth,  of  those  British  subjects 
who  had  withdrawn  from  the  jurisdiction  because  not  satisfied 
that  grievances  existed  sufficiently  serious  to  justify  the  last  resort 
of  an  oppressed  people,  or  because  of  other  reasons  not  satisfactory 
to  the  existing  authorities ;  and  the  only  investigation  provided 
for  was  an  inquiry  into  the  desertion.  Others  mentioned  particu- 
lar persons  by  name,  adjudged  them  guilty  of  adhering  to  the 
enemies  of  the  State,  and  proceeded  to  inflict  punishment  upon 
them,  so  far  as  the  presence  of  property  witliin  the  Commonwealth 
would  enable  the  government  to  do  so.^  These  were  the  resorts 
of  a  time  of  extreme  peril ;  and  if  possible  to  justify  them  in  a 
period  of  revolution,  when  everything  was  staked  on  success,  and 
when  the  public  safety  would  not  permit  too  much  weight  to 

1  Fletcher  P.  Peck,6  Cranch,87;  Story  counsel,  ami  no  recognized  rule  of  evi- 

on   Constitution,  §   13*4;   Cuminings  p.  dence  governed  the  inquiry."    Per  MifUr, 

Mi880uri,4  Wall.  277  ;jE:x;)arte  Garland,  4  J.,  in    Ex  parte  Garland,  4  Wall.  333, 

Wall.  .333;  Drehman  v.  Stifle,  8    Wall.  388. 

596,  601.     "I  think  it  will  be  found  that        a  See  Belknap's  History  of  New  Hamp- 

;he  following  comprise  those    essential  shire,  c.  28;  2  Ramsay's  History  of  South 

elements  of  bills  of  attainder,  in  addition  Carolina,  351 ;  8  Rhode  Island  Colonial 

to  the  one  already  mentioned  [which  was  Records,    609;    2    Arnold's    History    of 

that    they  declared  certain  persons  at-  Rhode  Island,   860,  449;    Thompson    v. 

tainted  and  their  blood  corrupted,  so  that  Carr,  5  N.   H.  510 ;  Sleght  v.  Kane,  2 

it  had  lost  all  heritable  property],  which  Johns.   Cas.  236 ;  Story  on  Const.  (4th 

distinguish  them  from  other  legislation,  ed.)  §  1344,  note.    On  the  general  subject 

and  which  made  them  so  obnoxious  to  the  of  bills  of  attainder,  one  would  do  well 

statesmen   who    organized    our  govern-  to  consult,  in  addition  to  the  cases  in  4 

nient:    1.   They    were    convictions    and  Wallace,  those  of  Blair  ».  Ridgeley,  41 

sentences  pronounced  by  the  legislative  Mo.  63  (where  it  was  very  elaborately 

department  of  the  government,  instead  examined    by    able    counsel);    State  v. 

of   the  judicial.     2.  The  sentence   pro-  Staten,  0  Cold,  233;  Randolph  ».  Good,  3 

nounccd  and    the    punishment  inflicted  W.  Va.  651 ;  Ex  parte  Law,  decided  by 

were  determined  by  no  previous  law  or  Judge  Krskine,  in  the  United  States  Di»- 

fixed  rule.    3.  The  investigation  into  the  trict  Court  of  Georgia,  May  Term,  1866; 

guilt  of  the  accused,  if  any  such  were  State  v.  Adams,  44  Mo.  570;  Beirne  p. 

made,  was  not  necessarily  or  generally  Brown,  4  W.  Va.  72 ;  Peeroe  v,  Carskflr 

conducted  in  his  presence  or  that  of  his  don,  4  W.  Va.  284. 
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scruples  concerning  the  private  rights  of  those  who  were  not  aid- 
ing the  popular  cause,  thp  power  to  repeat  such  acts  under  any 
conceivable  circumstances  in  which  the  country  could  be  placed 
again  was  felt  to  be  too  dangerous  to  be  left  in  the  legislative 
hands.  So  far  as  proceedings  had  been  completed  under  those 
acts,  before  the  treaty  of  1788,  by  the  actual  transfer  of  property, 
they  remained  valid  and  effectual  afterwards ;  but  so  far  as  they 
were  then  incomplete,  they  were  put  an  end  to  by  tliat  treaty.^ 

The  conviction  of  the  propriety  of  this  constitutional  provision 
has  been  so  universal,  that  it  has  never  been  questioned,  either  in 
legislative  bodies  or  elsewhere.  Nevertheless,  cases  have  recently 
arisen,  growing  out  of  the  attempt  to  break  up  and  destroy  the 
government  of  the  United  States,  in  which  the  Supreme  Court  of 
the  United  States  has  adjudged  certain  action  of  Congress  to  be 
in  violation  of  this  provision  and  consequently  void.^    The  action 

1  JacksoD  V.  Munson,  8  Caines,  137.  tlie  duties  of  the  office  on  which  I  am 
^  On  the  2d  of  July,  1862,  Congress,  about  to  enter,  so  help  roe  God."  On  the 
by  "  an  act  to  prescribe  an  oath  of  office,  24th  of  January,  1805,  Congress  passed  a 
and  for  other  purposes,"  enacted  that  supplementary  act  as  follows :  **  No  per- 
"hereafter  every  person  elected  or  ap-  8oi\ after  the  date  of  this  act  shall  be  ad- 
pointed  to  any  office  of  honor  or  profit  mitted  to  the  bar  of  the  Supreme  Court 
under  the  government  of  the  United  of  the  United  States,  or  at  any  time  after 
States,  either  in  the  civil,  military,  or  the  4th  of  March  next  shall  be  admitted 
naval  departments  of  the  public  service,  to  the  bar  of  any  Circuit  or  District  Court 
excepting  the  President  of  the  United  of  the  United  States,  or  of  the  Court  of 
States,  shall,  before  entering  upon  the  Claims,  as  an  attorney  or  counsellor  of 
duties  of  such  office,  take  and  subscribe  such  court,  or  shall  be  allowed  to  appear 
the  following  oath  or  affirmation :  I,  A  B,  and  to  be  heard  in  any  such  court,  by 
do  solemnly  swear  or  affirm  that  I  have  virtue  of  any  previous  admission,  or  any 
never  voluntarily  borne  arms  against  the  special  power  of  attorney,  unless  he  shall 
United  Sutes  since  I  have  been  a  citizen  have  first  taken  and  subscribed  the  oath  " 
thereof ;  that  I  have  voluntarily  given  no  aforesaid.  False  swearing,  under  each  of 
aid,  countenance,  counsel,  or  encourage-  the  acts,  was  made  perjury.  See  12  Stat- 
ment  to  persons  engaged  in  armed  hostility  utes  at  Large,  602  ;  13  Statutes  at  Large, 
thereto ;  that  I  have  neither  sought  nor  424.  In  Ex  parte  Garland,  4  Wall.  833,  a 
accepted,  nor  attempted  to  exercise,  the  majority  of  the  cofirt  held  the  second  of 
functions  of  any  office  whatever,  under  these  acts  void,  as  partaking  of  the  nature 
any  authority  or  pretended  authority  in  of  a  bill  of  pains  and  penalties,  and  also 
hostility  to  the  United  Sutes  ;  that  I  have  as  being  an  ex  post  facto  law.  The  act  was 
not  yielded  a  voluntary  support  to  any  looked  upon  as  inflicting  a  punishment 
pretended  government^  authority,  power,  for  past  conduct ;  the  exaction  of  the  oath 
or  constitution  within  the  United  States,  being  the  mode  provided  for  ascertaining 
hostile  or  inimical  thereto.  And  I  do  fur-  the  parties  upon  whom  the  act  was  in- 
ther  swear  or  affirm  that,  to  the  best  of  tended  to  operate.  See  Drehman  v.  Stifle, 
my  knowledge  and  ability,  I  will  support  8  Wall.  595.  The  conclusion  declared  by 
and  defend  the  Constitution  of  the  United  the  Supreme  Court  of  the  United  States 
States  against  all  enemies,  foreign  and  in  Ex  parte  Garland  had  been  previously 
domestic ;  that  I  will  bear  true  faith  and  reached  by  Judge  Trigg,  of  the  United 
allegiance  to  the  same ;  that  I  take  this  States  Circuit  Court,  in  Matter  of  Bax- 
obligation  freely,  without  any  mental  ter;  by  Judge  Busteed,  of  the  District 
reservation  or  purpose  of  evasion ;  and  Court  of  Alabama,  in  Matter  of  Shorter 
that  1  will  well  and  faithfully  discharge  et  al. ;  and  by  Judge  Eritkitie,  of  the  Dis' 
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referred  to  was  designed  to  exclude  from  practice  in  the  United 
States  courts  all  persons  who  had  taken  up  arms  against  the 
government  during  the  recent  rehellion,  or  who  had  voluntarily 
given  aid  and  encouragement  to  its  enemies ;  and  the  mode 
adopted  to  effect  the  exclusion  was  to  I'equire  of  all  persons,  be- 
fore they  should  be  admitted  to  the  bar  or  allowed  to  practise,  an 
oath  negativing  any  such  disloyal  action.  This  decision  was  not 
at  first  universally  accepted  as  sound  ;  and  the  Supreme  Courts 
of  West  Virginia  and  of  the  District  of  Columbia  declined  to  fol- 
low it,  insisting  that  permission  to  practise  in  the  courts  is  not  a 
right,  but  a  privilege,  and  that  the  withholding  it  for  any  reason 
of  State  policy  or  personal  unfitness  could  not  be  regarded  as  the 
infliction  of  criminal  punishment.^ 

The  Supreme  Court  of  the  United  States  has  also,  upon  the 
same  reasoning,  held  a  clause  in  the  Constitution  of  Missouri, 
which,  among  other  things,  excluded  all  priests  and  clergymen 
from  practising  or  teaching  unless  they  should  first  take  a  similar 
oath  of  loyalty,  to  be  void,  overruling  in  so  doing  a  decision  of 
the  Supreme  Court  of  that  State.^ 

Ex  pout  facto  laws  are  also,  by  the  same  provisions  of  the  national 
Constitution  already  cited,^  forbidden  to  be  passed,  either  by  the 
States  or  by  Congress, 

trict  Court  of  Georgia,  in  Ex  parte  Law.  men  of  any  denomination.  The  Supreme 
An  elector  cannot  be  excluded  from  the  Court  of  Missouri  had  held  this  provision 
right  to  vote  on  the  ground  of  being  a  valid  in  the  foUowing  cases :  State  r.  Ga- 
deserter  who  has  never  been  tried  and  resche,  86  Mo.  256,  case  of  an  attorney ; 
convicted  as  such.  Huber  v.  Reily,  53  State  v.  Cummings,  36  Mo.  263,  case  of  a 
Pa.  St.  112 ;  McCafferty  v,  Guyer,  59  Pa.  minister,  reversed  as  above  stated;  State 
St  109  i  State  v.  Symonds,  57  Me.  148.  v.  Bernoudy,  36  Mo.  279,  case  of  the  re- 
See  antty  p.  99,  note.  corder  of  St.  I^uis ;  State  v.  McAdoo,  86 

^  See  the  cases       Ex  parte  Magruder,  Mo.  452,  where  it  is  held  that  a  certificate 

American   Law   Register,  Vol.  VL  n.  s.  of  election  issued  to  one  who  failed  to 

p.  292;  and  Ex  parte  Hunter,  American  take  the  uath  as  required  by  the  consti- 

Law  Register,  Vol.  VI.  n.  s.  410;  2  VV.  tution  was  void.    In  Beime  ».  Brown,  4 

Va.  122 ;  Ex  parte  Quarrier,  4  W.  Va.  210.  W.  Va.  72,  and  Peerce  v.  Carskadon,  4 

See  also  Cohen  ».  Wright,  22  Cal.  298.  W.  Va.  234,  an  act  excluding  persons  from 

3  Cummings  v.  Missouri,  4  Wall.  277.  the  privilege  of  sustaining  suits  in  the 

See  also  the  case  of  State  v.  Adams,  44  courts  of  the  State,  or  from  proceedings 

Mo.  570,  in  which  it  was  held  that  a  legis-  for  a  rehearing,  except  upon  their  taking 

lative  act  declaring  that  the  board  of  an  oath  that  they  had  never  been  engaged 

curators  of  St.  Charles  College  had  for-  in  hostile  measures  against  the  govern- 

feited  their  office,  was  of  the  nat-ire  of  a  ment,  was  sustained.     And  see  State  v. 

bill  of  attainder  and  void.     The  Miwouri  Neal,  42  Mo.  119.    Contra,  Kyle  v.  Jenkins, 

oath  of  loyalty  was  a  very  stringent  one,  6  W.  Va.  871 ;  Lynch  r.  Hoffman,  7  W. 

and  applied  to  electors,   State,  county,  Va.  558.    The  case  of  Peerce  v.  Carskadon 

city  and  town  officers,  officers  in  any  cor-  was  reversed  in  16  Wall.  234,  being  held 

poration,  public  or  private,  professors  and  covered  by  the  case  of  Cummings  v.  Mit- 

teachers  in  educational  institutions,  attor-  souri. 

neys    and   counsellors,  bishops,    priests,        *  Constitution  of  United  States,  art.  1. 

deacons,  ministers,  elders,  or  other  clergy-  §§  0  and  10. 
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At  an  early  day  it  was  settled  by  authoritative  decision,  in 
opposition  to  what  might  seem  the  more  natural  and  obvious 
meaning  of  the  term  ex  post  facto ^  that  in  their  scope  and  pur- 
pose these  provisions  were  confined  to  laws  respecting  criminal 
punishments,  and  had  no  relation  whatever  to  retrospective  legis- 
lation of  any  other  description.  And  it  has,  therefore,  been  re- 
peatedly held,  that  retrospective  laws,  when  not  of  a  criminal 
nature,  do  not  come  in  conflict  with  the  national  Constitution, 
unless  obnoxious  to  its  provisions  on  other  grounds  than  their 
retrospective  character. 

"  The  prohibition  in  the  letter,"  says  Chase^  J.,  in  the  leading 
case,^  "  is  not  to  pass  any  law  concerning  or  after  the  fact ;  but 
the  plain  and  obvious  meaning  and  intention  of  the  proliibition  is 
this  :  that  the  legislatures  of  the  several  States  shall  not  pass  laws 
after  a  fact  done  by  a  subject  or  citizen,  which  shall  have  relation 
to  such  fact,  and  punish  him  for  having  done  it.  The  prohibition, 
considered  in  this  light,  is  an  additional  bulwark  in  favor  of  the 
personal  security  of  the  subject,  to  protect  his  person  from  pun- 
ishment by  legislative  acts  having  a  retrospective  operation.  I 
do  not  think  it  was  inserted  to  secure  the  citizen  in  his  private 
rights  of  either  property  or  contracts.  The  prohibitions  not  to 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts,  and  not  to  pass  any  law  impairing  the  obligation  of  con- 
tracts, were  inserted  to  secure  private  rights  ;  but  the  restriction 
not  to  pass  any  ez  post  facto  law  was  to  secure  the  person  of  the 
subject  from  injury  or  punishment,  in  consequence  of  such  law. 
If  the  prohibition  against  making  ex  post  facto  laws  was  intended 
to  secure  personal  rights  from  being  affected  or  injured  by  such 
laws,  and  the  prohibition  is  sufficiently  extensive  for  that  object, 
the  other  restraints  I  have  enumerated  were  unnecessary,  and 
therefore  improper,  for  both  of  them  are  retrospective. 

"  I  will  state  what  laws  I  consider  ex  post  facto  laws,  within  the 
words  and  the  intent  of  the  prohibition.  1st.  Every  law  that^ 
makes  an  action  done  before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal,  and  punishes  such  action. 
2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than 
it  was  when  committed.  3d.  Every  law  that  changes  the  pun- 
ishment, and  inflicts  a  greater  punishment  than  the  law  annexed 
to  the  crime  when  committed.  4th.  Every  law  tliat  alters  the 
legal  rules  of  evidence,  and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission  of  the  of- 
fence, in  order  to  convict  the  offender.    All  these  and  similar 

1  Calder  v.  Bull,  8  Didl.  886,  890. 
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laws  are  manifestly  unjust  and  oppressive.  In  my  opinion,  the 
true  distinction  is  between  ex  post  facto  laws  and  retrospective 
laws.  Every  ex  poBt  facto  law  must  necessarily  be  retrospective, 
but  every  retrospective  law  is  not  an  ex  post  facto  law ;  the  former 
only  are  prohibited.  Every  law  that  take«  away  or  impairs  rights 
vested,  agreeably  to  existing  laws,  is  retrospective  and  is  gen- 
erally unjust,  and  may  be  oppressive ;  and  there  is  a  good  general 
rule,  that  a  law  should  have  no  retrospect ;  but  there  are  cases 
in  which  laws  may  justly,  and  for  the  benefit  of  the  community, 
and  also  of  individuals,  relate  to  a  time  antecedent  to  their  com- 
mencement ;  as  statutes  of  oblivion  or  of  pardon.  They  are  cer- 
tainly retrospective,  and  literally  both  concerning  and  after  the 
facts  committed.  But  I  do  not  consider  any  law  expostfacto, 
within  the  prohibition  that  mollifies  the  rigor  of  the  criminal 
law ;  hut  pnlj_.  those  that  create  or  aggravate  the^crimey  or  in- 
crease the  punishment,  or  change  the  rules  of  evidence^. foe. the 
purpose  of  conviction.  Every  law  that  is  to  have  an  operation 
before  the  making  thereof,  as  to  commence  at  an  antecedent 
time,  or  to  save  time  from  the  statute  of  limitations,  or  to  excuse 
acts  which  were  unlawful,  and  before  committed,  and  the  like,  is 
retrospective.  But  such  laws  may  be  proper  or  necessary,  as  the 
case  may  be.  There  is  a  great  and  apparent  difif€U*Bnce  between 
making  an  unlawful  act  lawful,  andx  the  making  an  innocent 
action  criminal,  and  punishing  it  as  a, crime.  The  expressions 
ex  post  facto  laws  are  technical ;  they  had  been  in  use  long  before 
the  Revolution,  and  had  acquired  an  appropriate  meaning,  by 
legislators,  lawyers,  and  authors."^ 

1  See  also  Fletcher  v.  Peck,  6  Cninch,  208.    Before  a  right  to  an  acquittal  has 

87 ;  Ogden  v.  Saunders,  12  Wheat  213 ;  heen  "  ahsolntely  acquired  by  the  com- 

Satterlee  v.  Mathewson,  2  Pet.  880 ;  Wat-  pletion  of  the  period  of  limitation,  that 

son  V,  Mercer,  8  Pet.  88 ;  Charles  River  period  is  subject  to  enlargement  or  repeal 

Bridge  v.  Warren  Bridge,  11  Pet.  420 ;  without  being  obnoxious  to  the  constita- 

Carpenter  9.  Pennsylvania,  17  How.  456 ;  tional  prohibition."    Com.  v.  Duffy,  96 

Cummings  v.  Missouri,  4  Wall.  277 ;  Ex  Pa.  St.  606.    QA  constitutional  provision 

parte  Garland,  4  Wall.  838 ;  Baagher  v.  that  crimes  less  than  capital  shall  be  tried 

Nelson,  9  Gill,  299;  Woart  v,  Winnick,  3  by^a  jury  of  eight  is  ex  past  facto  with 

N.  H.  473;  Locke  9.  Dane,  9  Mass.  360;  regard  to  crimes  committed  before  its 

Dash  V.  Van  Kleek,  7  Johns.  477 ;  Evans  enactment.    Thompson  v.  Utah,  170  U.  S. 

V.  Montgomery,  4  W.  &  S.  218;  Tucker  v.  348, 18  Sup.  Ct.  Rep.  620.    But  a  mere 

Harris,  13  Ga.  1 ;  Perry's  Case,  3  Gratt  change  in  the  constitution  of  the  trial 

682;  Municipality  No.  1  o.  Wheeler,  10  court  which  leaves  unchanged  all  the 

La.  Ann.  745 ;  New  Orleans  v.  Poutz,  14  substantial  protections  which  the  law  in 

La.  Ann.  853 ;  Huber  v.  Reily,  53  Pa.  St.  force  at  the  time  of  commission  of  the 

115;  Wilson  v,  Ohio,  &c.  R.  R  Co.,  64  alleged  offence  threw  about  the  accused 

III.  542.    That  an  act  providing  for  the  is  not  ez  post  facto,    Duncan  v.  Missouri, 

punishment  of  an  offence  in  respect  to  152  U.  S.  377, 14  Sup.  Ct  Rep.  570.    "  An 

which  prosecution  is  already  barred  is  ex  post  facto  law  does  not  involve,  in  any 

ex  post  facto,  see  Moore  v.  State,  43  N.  J.  of  its  definitions,  a  change  of  the  place  of 
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Assuming  this  construction  of  the  constitutional  provision  to 
be  correct, — and  it  has  been  accepted  and  followed  as  correct  by 
the  courts  ever  since,  —  it  would  seem  that  little  need  be  said 
relative  to  the  first,  second,  and  fourth  classes  of  ex  post  facto 
laws,  as  enumerated  in  the  opinion  quoted.^  It  is  not  essential, 
however,  in  order  to  render  a  law  invalid  on  these  grounds,  that 
it  should  expressly  assume  the  action  to  which  it  relates  to  be 
criminal,  or  provide  for  its  punishment  on  that  ground.  If  it 
shall  subject  an  individual  to  a  pecuniary  penalty  for  an  act 
which,  when  done,  involved  no  responsibility,'  or  if  it  deprives  a 
party  of  any  valuable  right  —  like  the  right  to  follow  a' lawful 

trial  of  an  alleged  offence  after  its  com-  >  13  Col.  482, 22  Pac.  810,  6  L.  R.  A.  472. 

misBion."    Gut  v.  Minnesota,  9  Wall.  85,  But  proTiding  that    State    maj  appeal 

quoted  and  affirmed   in  Cook  v.  United  from  an  order  granting  a  new  trial  is  not. 

States,  188  U.  S.  157,  11  Sup.  Cc.  Rep.  Mallett  v.  North  Carolina,  181  U.  S.  589, 

268.     Nor  of  the  time  when  sentence  21  Sup.  Ct  Rep.  730,  aff.  125  N.  C.  718, 

shall  be  executed.    Holden  v,  Minnesota,  84  S.  £.  651.    A  statute  providing  that 

137  U.  S.  488, 11  Sup.  Ct.  Rep.  148.    Prtv-  persons  convicted  of  murder  and  await- 

ilege  existing  at  time  of  commissicfrof  ing  execution  shall  be  confined  in  the 

ofience  (c.  g.  privilege  of  earning  a  $hort-  State's  prison  and  executed  within  its 

ening  of  sentence  by  good  behavloi')  can-  walls  is  invalid  as  applied  to  one  con- 


not  be  takemawaj  by  subsequent  stat-  victed  prior  to  its  enactment.  People 
ute.  Murphy  ^  Commonwealth,  172  v.  McNulty,  98  Cal.  427,  29  Pac.  61.  A 
Mass.  264,  52  N^.  505,  43  L  R.  A.  154,  statute  changing  the  punishment  for  mur- 
70  Am.  St.  266.  Second  offences  may  be  der  from  death  to  imprisonment  for  life  is 
made  punishable  with  greater  severity,  not  ex  po$t  facto.  McGuire  v.  State,  76 
even  though  first  offence  was  committed  Miss.  504,  25  So.  495.  See,  in  this  con- 
before  law  was  passed.  Re  Miller,  110  nection,  Storti  v.  Com.,  180  Mass.  57,  61 
Mich.  676,  68  N.  W.  990,  84  L.  R.  A.  N.  £.  750,  52  L.  R.  A.  520.J 
898^  64  Am.  St.  876,  and  see  note  thereto  ^  See  Kring  v.  Missouri,  107  U.  S.  221, 
in  L.  R.  A.  upon  enhanced  penalty  for  2  Sup.  Ct.  Rep.  443.  A  constitutional 
second  and  subsequent  offences  ;  see  also  amendment  changed  the  judicial  rule  that 
Commonwealth  p.  Graves,  155  Mass.  168,  conviction  of  one  grade  of  murder  bars  a 
29  N.  E.  579,  16  L.  R.  A.  256 ;  McDonald  subsequent  conviction  of  a  higher  grade. 
9.  Massachusetts,  180  U.  S.  311,  21  Sup.  Before  it  took  effect  a  crime  had  been 
Ct  Rep.  889,  aff.  178  Mass.  322,  58  N.  E.  committed.  After  it  on  a  plea  of  guilty 
874.  Right  to  secure  change  of  magis-  the  prisoner  was  convicted  of  murder  in 
trate  or  place  of  preliminary  examination  the  second  degree,  but  the  conviction 
upon  affidavit  of  accused  that  he  believes  was  reversed,  and  on  new  trial  he  was 
magistrate  is  prejudiced  against  him  niay  convicted  in  the  first  degree.  A  bare 
be  withdrawn.  People  o.  McDonal^,  5  majority  of  the  court  held  the  act  ex  pott 
Wyo.  526,  42  Pac.  15,  29  L.  R.  A.  834.  factor  to  him,  as  altering  the  rules  of  evi- 
Statnte  allowing  punitive  damages  where  dence  and  the  punishment.  The  minority 
none  had  been  theretofore  allowed  is  ex  considered  the  change  one  in  procedure, 
post  fcxio  with  regard  to  past  acts,  and  as  the  evidence  in  question,  vix.,  his 
French  v.  Deane,  19  Col.  504, 36  Pac.  609,  conviction  in  the  second  degree,  of  the 
24  L.  R.  A.  887.  Statute  diminiahing  the  effect  of  which  he  was  deprived,  came 
minimum  period  of  imprisonment  is  not  into  existence  after  the  amendment,  held 
ex  poetfaeto.    People  v.  Hayes,  140  N.  T.  the  act  good. 

484,  35  N.  E.  951, 23  L.  R.  A.  830, 37  Am.  *  Falconer  v.  Campbell,  2    McLean, 

St  572.     Law  shortening  time  between  195;  Wilson  v.  Ohio,  &c.  R.  R.  Co.,  64 

sentence  and  execution  is  ex  poet  facto  VL  542. 
with  regard  to  past  crimes.    Re  Tyson, 
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calling  —  for  acts  which  were  innocent,  or  at  least  not  punishable 
by  law  when  committed,^  the  law  will  be  ex  post  facto  in  the  con- 
stitutional sense,  notwithstanding  it  does  not  in  terms  declare  the 
acts  to  which  the  penalty  is  attaclied  criminal.^  But  how  far  a 
law  may  change  the  punishment  for  a  criminal  offence,  and  make 
the  change  applicable  to  past  offences,  is  certainly  a  question  of 
great  difficulty,  which  has  been  increased  by  the  decisions  made 
concerning  it.  As  the  constitutional  provision  is  enacted  for  the 
protection  and  security  of  accused  parties  against  arbitrary  and 
oppressive  legislative  action,  it  is  evident  that  any  change  in  the 
law  which  goes  in  mitigation  of  the  punishment  is  not  liable  to 
this  objection.^  But  what  does  go  in  mitigation  of  the  punish- 
ment ?  If  the  law  makes  a  fine  less  in  amount,  or  imprisonment 
shorter  in  point  of  duration,  or  relieves  it  from  some  oppressive 
incident,  or  if  it  dispenses  with  some  severable  portion  of  the 
legal  penalty,  no  embarrassment  would  be  experienced  in  reaching 
a  conclusion  that  the  law  was  favorable  to  the  accused,  and  there- 
fore not  ex  post  facto.  But  who  shall  say,  when  the  nature  of  the 
punishment  is  altogether  changed,  and  a  fine  is  substituted  for 
the  pillory,  or  imprisonment  for  whipping,  or  imprisonment  at 
hard  labor  for  life  for  the  death  penalty,  that  the  punishment  is 
diminished,  or  at  least  not  increased  by  the  change  made  ?  What 
test  of  severity  does  the  law  or  reason  furnish  in  these  cases  ? 
and  must  the  judge  decide  upon  his  own  view  of  the  pain,  loss, 
ignominy,  and  collateral  consequences  usually  attending  the  pun- 
ishment ?  or  may  he  take  into  view  the  peculiar  condition  of  the 
accused,  and  upon  that  determine  whether,  in  his  particular  case, 

1  Cummings  v,  Missouri,  4  WaU.  277 ;  See  also  Dent  r.  West  Virginia,  129  U.  S. 

Ex  parte  Garland,  4  WaU.  338.    But  a  114,  0  Sup.  Ct  Hep.  231,  distinguishing 

divorce  is  not  a  punishment,  and  it  mny  Cummings  v.  Missouri,  4  Wall.  277,  and 

therefore  be  authorized  for  causes  hap-  explaining   Ex  parte  Garland,  4  WalL 

pening  previous  to  the  passage  of  the  838.^ 

divorce  act.    Jones  v.  Jones,  2  Overt.  '^  The  repeal  of  an  amnestj  law  by 

2,  5  Am.  Dec.  645 ;  Carson  v.  Carson,  40  a  constitutional  convention  was  held  in 

Miss.  849.    An  act  providing  for  destruc-  State  v.  Keith,  68  N.  C.  140,  to  be  ex  post 

tion  of  liquor  as  a  means  of  abating  an  /ucto  as  to  the  cases  covered  by  the  law. 

existing  liquor  nuisance  does  not  author-  An  act  to  validate  an  invalid  conviction 

ise  a  criminal  proceeding,  and  is  not  fx  would  be  ex  post  facto.    In  re  Murphy,  1 

post  facto.    McLane  v.  Bonn,   70  Iowa,  Woolw.  141. 

752,  30  N.  W.  478.  See  Drake  r.  Jordan,  *  Strong  v.  State,  I  Blackf.  193;  Keen 
73  Iowa,  707,  36  N.  W.  653.  [^A  statute  v.  State,  3  Chand.  109;  Boston  p.  Cam- 
providing  that  one  who  has  been  con-  mins,  16  Ga.  102;  Woart  v.  Winnick,  8 
▼icted  of  crime  is  ineligible  as  a  medical  N.  H.  473;  State  v.  Arlin,  39  N.  H.  179; 
practitioner  is  not  invalid  as  to  a  case  Clarke  r.  State,  23  Miss.  261 ;  Maul  o. 
where  the  conviction  was  prior  to  the  State,  25  Tex.  166.  To  provide  an  alter- 
enactment  of  the  statute.  People  v.  native  punishment  of  a  milder  form  is 
Hawker,  162  N.  Y.  234,  46  N.  £.  607,  not  ex  post  facto.  Turner  o.  State,  40 
afL  170  U.  S.  189,  18  Sup.  Ct  Rep.  573.  Ala.  21. 
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the  punishment  prescribed  by  the  new  law  is  or  is  not  more  severe 
than  that  under  the  old. 

In  State  t;.'Arlin,^  the  respondent  was  charged  with  a  robbery, 
which,  under  the  law  as  it  existed  at  the  time  it  was  committed, 
was  subject  to  be  punished  by  solitary  imprisonment  not  exceed- 
ing six  months,  and  confinement  for  life  at  liard  labor  in  the 
State  prison.  As  incident  to  this  severe  punishment,  he  was  en- 
titled by  the  same  law  to  have  counsel  assigned  him  by  the 
government,  to  process  to  compel  the  attendance  of  witness,  to 
a  copy  of  his  indictment,  a  list  of  the  jurors  who  were  to  try  him, 
&c.  Before  he  was  brought  to  trial,  the  punishment  for  the 
offence  was  reduced  to  solitary  imprisonment  not  exceeding  six 
months,  and  confinement  at  hard  labor  in  the  State  prison  for 
not  less  than  seven  nor  more  tiian  thirty  years.  By  the  new  act, 
the  court,  if  they  thought  proper^  were  to  assign  the  respondent 
counsel,  and  furnish  him  with  process  to  compel  the  attendance 
of  witnesses  in  his  behalf ;  and^  acting  under  this  discretion,  the 
court  assigned  the  respondent  counsel,  but  declined  to  do  more  ; 
while  the  respondent  insisted  that  he  was  entitled  to  all  the 
privileges  to  which  he  would  have  been  entitled  had  the  law 
remained  unchanged.  The  court  held  this  claim  to  be  unfounded 
in  the  law.  "  It  is  contended,"  they  say,  "  that,  notwithstanding 
the  severity  of  the  respondent's  punishment  was  mitigated  by  the 
alteration  of  the  statute,  he  is  entitled  to  the  privileges  demanded, 
as  incidents  to  the  offence  with  which  lie  is  charged,  at  the  date 
of  its  commission ;  in  other  words,  it  seems  to  be  claimed,  that, 
by  committing  the  alleged  offence,  the  respondent  acquired  a 
vested  right  to  have  counsel  assigned  him,  to  be  furnished  with 
process  to  procure  the  attendance  of  witnesses,  and  to  enjoy  all 
the  other  privileges  to  which  he  would  have  been  entitled  if  tried 
nnder^laws  subjecting  him  to  imprisonment  for  life  upon  convic- 
tion.' This  position  appears  to  us  wholly  untenable.  We  have 
no  doubt  the  privileges  the  respondent  claims  were  designed  and 
created  solely  as  incidents  of  the  severe  punishment  to  which  his 
offence  formerly  subjected  him,  and  not  as  incidents  of  the 
offence.  When  the  punishment  was  abolished,  its  incidents  fell 
with  it;  and  he  might  as  well  claim  the  right  to  be  punished 
under  the  former  law  as  to  be  entitled  to  the  privileges  connected 
with  a  trial  under  it."  * 

1  39  N.  H.  179.  to  the  other  pririleges  bj  whi6h  the  old 

*  With  great  deference  it  may  be  sag-  law  surrounded  the  trial,  —  all  of  which 

gested  whether  this  case  does  not  over-  were  designed  as  securities  against  unjust 

look  the  important  circumstance,  that  the  convictions,  —  was  directly  calculated  to 

new  law,  by  taking  from  the  accused  that  increase  the  party's  peril,  and  was  in  con- 

abiolute  right  to  defence  by  counsel,  and  sequence  brought  within  the  reason  of  the 
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In  Strong  v.  State,^  the  plaintiflf  in  error  was  indicted  and  con- 
Ticted  of  perjury,  which,  under  the  law  as  it  existed  at  the  time 
it  was  committed,  was  punishable  bj  not  exceeding  one  hundred 
stripes.  Before  the  trial,  this  punishment  was  changed  to  im- 
prisonment in  the  penitentiary  not  exceeding  seven  years.  The 
court  held  this  amendatory  law  not  to  be  ex  postfacto,  as  applied 
to  the  case.  "The  words  ex  post  facto  have  a  definite,  technical 
signification.  The  plain  and  obvious  meaning  of  this  prohibition 
is,  that  the  legislature  shall  not  pass  any  law,  after  a  fact  done 
by  any  citizen,  which  shall  have  relation  to  that  fact,  so  as  to 
punish  that  whicli  was  innocent  when  done,  or  to  add  to  the  pun- 
ishment of  that  whicli  was  criminal,  or  to  increase  the  malignity 
of  a  crime,  or  to  retrench  the  rules  of  evidence  so  as  to  make 
conviction  more  easy."  "  Apply  this  definition  to  the  act  under 
consideration.  Does  this  statute  make  a  new  ofTencc  ?  It  does 
not.  Does  it  increase  the  malignity  of  that  which  was  an  ofFence 
before  ?  It  does  not.  Does  it  so  change  the  rules  of  evidence  as 
to  make  conviction  more  easy  ?  This  cannot  be  alleged.  Does 
it  then  increase  the  punishment  of  that  which  was  criminal  before 
its  enactment  ?     We  think  not."  ^ 

So  in  Texas  it  has  been  held  that  the  infliction  of  stripes,  from 
the  peculiarly  degrading  character  of  the  punishment,  was  worse 
than  the  death  penalty.  "  Among  all  nations  of  civilized  man, 
from  the  earliest  ages,  the  infliction  of  stripes  has  been  considered 
more  degrading  than  death  itself."  *  While,  on  the  other  hand, 
in  South  Carolina,  where,  at  the  time  of  the  commission  of  a 
forgery,  the  punishment  was  death,  but  it  was  changed  before 
final  judgment  to  fine,  whipping,  and  imprisonment,  the  new  law 
was  applied  to  the  case  in  passing  the  sentence.^    These  cases 

rule  which  holds  a  law  ex  post  facto  which  favorable  to  the  accused,  wtien  its  molli- 

changes  the  rules  of  eyidence  after  the  fying  circumstance  is  more  than  coun- 

fact,  so  as  to  make  a  less  amount  or  de-  terbalanced    by   others   of    a   contrarj 

gree  sufficient.    Could  a  law  be  void  as  character. 

ex  post/ctcto  which  made  a  party  liable  to  ^1  Dlackf.  103. 

conviction  for  perjury  in  a  previous  oath  '  Mr.  Bishop  says  of  this  decision  : 

on  the  testimony  of  a  single  witness,  and  "  But  certainly  the  court  went  far  in  this 

another  law  unobjectionable  on  this  score  case."    1  Bishop,  Crim.  Law,  §219  (lOS). 

which  deprived  a  party,  when  put  on  *  Berber  v.  State,  7  Tex.  69. 

trial  for  a  previous  act,  of  all  the  usual  *  State  v.  Williams,  2  Rich.  418.    In 

opportunities  of  exhibiting  the  facts  and  Clark  t;.  State,  23  Miss.  261,  defendant 

establishing  his  innocence  1  Undoubtedly,  was  convicted  of  a  mayhem.  Between  the 

if  the  party  accused  was  always  guilty,  commission  of  the  act  and  his  conviction, 

and  certain  to  be  convicted,  the  new  law  a  statute  had  been  passed,  changing  the 

roust  be  regarded  as  mitigating  the  of-  punishment  for  this  offence  from  the  pil- 

fence ;  but,  assuming  every  man  to  be  lory  and  a  fine  to  imprisonment  in  the 

innocent  until  he  is  proved  to  be  guilty,  penitentiary,  but  providing  further,  that 

could  such  a  law  be  looked  upon  as  "  muU  "  nu  offence  committed,  and  no  penalty 

lifying  the  rigor  "  of  the  prior  law,  or  as  and  forfeiture  incurrod  previous  to  the 
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illustrate  the  difficulty  of  laying  down  any  rule  which  will  be 
readily  and  universally  accepted  as  to  what  is  a  mitigation  of 
punishment,  when  its  character  is  changed,  and  when  from  the 
very  nature  of  the  case  there  can  be  no  common  standard,  by 
which  all  minds,  however  educated,  can  measure  the  relative 
severity  and  ignominy. 

In  Hartung  v.  People,^  the  law  providing  for  the  infliction  of 
capital  punishment  had  been  so  changed  as  to  require  the  party 
liable  to  this  penalty  to  be  sentenced  to  confinement  at  hard  labor 
in  the  State  prison  until  the  punishment  of  death  should  be  in- 
flicted ;  and  it  further  provided  that  such  punishment  should  not 
be  inflicted  under  one  year,  nor  until  the  governor  should  issue  his 
warrant  for  the  purpose.  The  act  was  evidently  designed  for  the 
benefit  of  parties  convicted,  and,  among  other  things,  to  enable 
advantage  to  be  taken,  for  their  benefit,  of  any  circumstances 
subsequently  coming  to  light  which  might  show  the  injustice  of 
the  judgment,  or  throw  any  more  favorable  light  on  the  action  of 
the  accused.  Nevertheless,  the  court  held  the  act  inoperative  as 
to  offences  before  committed.  '*  In  my  opinion,"  says  Denio^  J., 
"  it  would  be  perfectly  competent  for  the  legislature,  by  a  general 
law,  to  remit  any  separable  portion  of  the  prescribed  punishment. 
For  instance,  if  the  punishment  were  fine  and  imprisonment,  a 
law  which  should  dispense  with  either  the  fine  or  the  imprison- 
ment might,  I  think,  be  lawfully  applied  to  existing  offences ;  and 
so,  in  my  opinion,  the  term  of  imprisonment  might  be  reduced, 
or  the  number  of  stripes  diminished,  in  cases  punishable  in  that 
manner.  Anything  which,  if  applied  to  an  individual  sentence, 
would  fairly  fall  within  the  idea  of  a  remission  of  a  part  of  the 
sentence,  would  not  be  liable  to  objection.  And  any  change 
which  should  be  referable  to  prison  discipline  or  penal  adminis- 
tration as  its  primary  object  might  also  be  made  to  take  effect 
upon  past  as  well  as  future  offences ;  as  changes  in  the  manner 
or  kind  of  employment  of  convicts  sentenced  to  hard  labor, 
the  system  of  supervision,  the  means  of  restraint,  or  the  like. 
Changes  of  this  sort  might  operate  to  increase  or  mitigate  the 

time  when  this  act  shall  take  effect  shall  punishment  prescribed  in  that  code  in 

be  affected  by  this  act,  except  that  when  lien  of  that  to  which  he  was  liable  before 

any  punishment,  forfeiture,  or  penalty  its  enactment"    Bat  inasmuch  as  the 

should  have  been  mitigated  by  it,  its  pro-  record  did  not  show  that  the  defendant 

visions  should  be  applied  to  the  judgment  claimed  a  commutation  of  his  punish- 

to  be  pronounced  for  offences  committed  ment,  the  court  confirmed  a  sentence  im- 

before  its  adoption."    In  regard  to  this  posed  according  to  the  terms  of  the  old 

statute  the  court  say :    "  We  think  that  law.    On  this  subject,  see  further  the 

in  every  case  of  offence  committed  before  cases  of  Holt  v.  State,  2  Tex.  863 ;  Daw- 

the  adoption  of  the  penitentiary  code,  the  son  v.  State,  6  Tex.  347. 

prisoner  has  the  option  of  selecting  the  ^  22  N.  T.  95, 105. 
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severity  of  the  punishment  of  the  convict,  but  would  not  raise 
any  question  under  the  constitutional  provision  we  are  consider- 
ing. The  change  wrought  by  the  Act  of  1860,  in  the  punishment 
of  existing  offences  of  murder,  does  not  fall  within  either  of  these 
exceptions.  If  it  is  to  be  construed  to  vest  in  the  governor  a 
discretion  to  determine  wlietlier  the  convict  should  be  executed 
or  remain  a  perpetual  prisoner  at  hard  labor,  this  would  only  be 
equivalent  to  what  he  might  do  under  the  authority  to  commute 
a  sentence.  But  he  can,  under  the  Constitution,  only  do  this 
once  for  all.  If  he  refuses  the  pardon,  the  convict  is  executed 
according  to  sentence.  If  he  grants  it,  his  jurisdiction  of  the 
case  ends.  The  act  in  question  places  the  convict  at  the  mercy 
of  the  governor  in  office  at  the  expiration  of  one  year  from  the 
time  of  the  conviction,  and  of  all  of  his  successors  during  the  life- 
time of  the  convict.  He  may  be  ordered  to  execution  at  any  time, 
upon  any  notice,  or  without  notice.  Under  one  of  the  repealed 
sections  of  tlie  Revised  Statutes,  it  was  required  that  a  period 
should  intervene  between  the  sentence  and  execution  of  not  less 
than  four,  nor  more  than  eight  weeks.  If  we  stop  here,  the 
change  effected  by  the  statute  is  between  an  execution  within  a 
limited  time,  to  be  prescribed  by  tlie  court,  or  a  pardon  or  com- 
mutation of  the  sentence  during  that  period,  on  the  one  hand,  and 
the  placing  the  convict  at  the  mercy  of  the  executive  magistrate 
for  the  time,  and  his  successors,  to  be  executed  at  his  pleasure  at 
any  time  after  one  year,  on  the  other.  The  sword  is  indefinitely 
suspended  over  his  head,  ready  to  fall  at  any  time.  It  is  not 
enough  to  say,  even  if  that  can  be  said,  that  most  persons  would 
probably  prefer  such  a  fate  to  the  former  capital  sentence.  It  is 
enough  to  bring  the  law  within  the  condemnation  of  the  Constitu- 
tion, that  it  changes  the  punishment  after  the  commission  of  the 
offence,  by  substituting  for  the  prescribed  penalty  a  different  one. 
We  have  no  means  of  saying  whether  one  or  the  other  would  be 
the  most  severe  in  a  given  case.  That  would  depend  upon  the 
disposition  and  temperament  of  the  convict.  The  legislature 
cannot  thus  experiment  upon  the  criminal  law.  The  law,  mare- 
over^  prescribes  one  year's  imprisonment,  at  hard  labor  in  the  State 
prison,  in  addition  to  the  punishment  of  death.  In  every  case  of 
the  execution  of  a  capital  sentence,  it  must  be  preceded  by  the 
year's  imprisonment  at  hard  labor.  True,  the  concluding  part  of 
the  judgment  cannot  be  executed  unless  the  governor  concurs  by 
ordering  the  execution.  But  as  both  parts  may,  in  any  given 
case,  be  inflicted,  and  as  the  convict  is  consequently,  under  this 
law,  exposed  to  the  double  infliction,  it  is,  within  both  the  defi- 
nitions which  have  been  mentioned,  an  ex  post  facto  law.    It 
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changes  the  punishment,  and  inflicts  a  greater  punishment  than 
that  which  the  hiw  annexed  to  the  crime  when  committed.  It  is 
enough,  in  my  opinion,  that  it  changes  it  in  any  manner  except 
by  dispensing  with  divisible  portions  of  it ;  but  upon  the  other 
definition  announced  by  Judge  Chase^  where  it  is  implied  that  the 
change  must  be  from  a  less  to  a  greater  punishment,  this  act 
cannot  be  sustained."  Tliis  decision  has  since  been  several  times 
followed  in  the  State  of  New  York,^  and  it  must  now  be  regarded 
as  the  settled  law  of  that  State,  that  ^^  a  law  changing  the  punish- 
ment for  offences  committed  before  its  passage  is  ex  post  facto 
and  void,  under  the  Constitution,  unless  the  change  consists  in 
the  remission  of  some  separable  part  of  the  punishment  before 
prescribed,  or  it  is  referable  to  prison  discipline  or  penal  adminis- 
tration as  its  primary  object."  ^  And  this  rule  seems  to  us  a 
sound  and  sensible  one,  with  perhaps  this  single  qualification, — 
that  the  substitution  of  any  other  punishment  for  that  of  death 
must  be  regarded  as  a  mitigation  of  the  penalty.' 

But  80  far  as  mere  modes  of  procedure  are  concerned,  a  party 
has  no  more  right,  in  a  criminal  than  in  a  civil  action,  to  insist 
that  his  case  shall  be  disposed  of  under  the  law  in  force  when  the 
act  to  be  investigated  is  charged  to  have  taken  place.  Remedies 
must  always  be  under  the  control  of  the  legislature,  and  it  would 
create  endless  confusion  in  legal  proceedings  if  every  case  was  to 
be  conducted  only  in  accordance  with  the  rules  of  practice,  and 
heard  only  by  the  courts,  in  existence  when  its  facts  arose.  The 
legislature  may  abolish  courts  and  create  new  ones,  and  it  may 
prescribe  altogether  different  modes  of  procedure  in  its  discretion, 
though  it  cannot  lawfully,  we  think,  in  so  doing,  dispense  with 
any  of  those  substantial  protections  with  which  the  existing  law 
surrounds  the  person  accused  of  crime.^     Statutes  giving  the  gov- 

^  Shepherd  v.  People,  25  N.  Y.  406;  it  not  fx  poat  facto  which  in  a  capital  case 

Batzky  u.  People,  29  N.  Y.  124;  Kuckler  directs  that  the  imprisonment  after  sen- 

V.  People,  5  Park.  Cr.  Rep.  212.  tence,  and  the  execution  shall  he  in  a  pen- 

^  Per  Davies,  J.,  in  Ratzky  v.  People,  itentiary  instead  of  a  jail.  In  re  Tyson, 
29  N.  Y.  124.  See  Miles  t^.  State,  40  Ala.  13  Col.  482,  22  Pac.  Rep.  810. 
39.  If  when  the  act  was  committed  one  *  See  1  Bishop,  Crim.  Law,  §  219 
oould  escape  the  death  penalty  by  plead-  (108).  [X>ne  charged  with  crime  cannot 
ing  guilty  and  a  law  changes  this  before  be  deprived  of  the  benefit  of  a  law  en- 
trial,  it  is  bad.  Garrey  v.  People,  6  Col.  acted  after  its  commission.  State  v.  Ed- 
659.  So  if  the  option  of  a  jury  to  inflict  wards,  —  La.  Ann.  — ,  33  So.  209.^ 
death  or  life  imprisonment  is  taken  away,  *  Jurisdiction  may  be  transferred  from 
and  the  former  is  made  the  only  penalty,  one  court  to  another.  State  v.  Cooler, 
Marion  v.  State,  16  Neb.  849,  20  N.  W.  80  S.  C  105,  8  S.  E.  69.  As  to  what  is 
289.  See  Lindzey  v.  State,  65  Miss.  542,  5  merely  a  change  in  procedure,  see  dissent- 
So.  99.  Otherwise,  of  an  act  which  allows  ing  opinions  in  Kring  v.  Missouri,  107 
a  prisoner  to  elect  between  death  and  im-  U.  S.  221,  2  Sup.  Ct.  Rep.  443,  cited  supra, 
prisonment  Mclnturf  v.  State,  20  Tex.  p.  375,  note  1 ;  Drake  v.  Jordan,  73  Iowa, 
App.  835.  An  act  passed  after  the  offence  707,  36  N.  W.  653.  Taking  from  the  jury 
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ernment  additional  challenges,^  and  others  which  authorized  tlie 
amendment'  of  indictments,^  have  been  sustained  and  applied  to 
past  transactions,  as  doubtless  would  be  any  similar  statute,  cal- 
culated merely  to  improve  the  remedy,  and  in  its  operation  work- 
ing no  injustice  to  the  defendant,  and  depriving  him  of  no 
substantial  right.^ 

And  a  law  is  not  objectionable  as  ex  post  facto  which,  in  pro- 
viding for  the  punishment  of  future  offences,  authorizes  the 
offender's  conduct  in  the  past  to  be  taken  into  the  account,  and 
the  punishment  to  be  graduated  accordingly.     Heavier  penalties 

power  to ' Jud^e  of  the  law  is  a  matter  of  parte  Bain,  121  U.  S.  1,  7  Sup.  Ct.  Rep. 

procedure.    Marion  v.* State,  20  Neb.  288,  781.    But  a  statute  providing  that  the 

29  N.  W.  911.  rule  of  law  precluding  a  conviction  on  the 

^  WalstoQ  V.  Commonwealth,  16  B.  uncorroborated  testimony  of  an  accom- 
Monr.  15;  Jones  v.  State,  1  Ga.  610;  plice  should  not  applj  to  cases  of  mis- 
Warren  V,  Commonwealth,  87  Pa.  St.  45 ;  demeanor,  it  was  held  could  not  have 
Walter  v.  People,  82  N.  Y.  147 ;  State  v.  retrospective  operation.  Hart  v.  State, 
Ryan,  18  Minn.  370;  State  r.  Wilson,  48  40  Ala.  82. 

N.  H.  398 ;  Commonwealtli  v.  Dorsey,  103  *  But  the  legislature  can  have  no  power 

Mass.  412.  to  dispense  with  such  allegations  in  in- 

*  State  V,  Manning,  14  Tex.  402;  La-  dictments  as  are  essential  to  reasonable 

sure  V.  State,  19  Ohio  St.  43 ;  Sullivan  v,  particularity  and  certainty  in  the  descrip- 

Oneida,  61  111.  242.     See  State  v.  Corson,  tion  of  the  offence.    McLaughlin  v.  State, 

59  Me.  137.    The  defendant  in  any  case  45  Ind.  388 ;  Brown  v.  People.  29  Mich, 

must  be  proceeded  against  and  punished  232 ;  People  v.  Olmstead,  30  Mich.  431 ; 

under  the  law  in  force  when  the  proceed-  State  v.  O'Flaherty,  7  Nev.   153.     [^A 

ing  is  had.    State  o.   Williams,  2  Rich.  State  may  between  the  time  of  cotomis- 

418;  Keener.  State, 3 Chand.  109;  People  sion  of  an  offence  and  the  time  of  trial 

V.  Phelps,  5  Wend.  9;  Rand  v.  Common-  modify  the  rules  of  evidence  regarding 

wealth,  9  Gratt.  738.  A  law  is  not  uncon-  the  proof  of  handwriting.    Thompson  v. 

stitutional  which  precludes  a  defendant  Missouri,  171  U.  S.  880,  18  Sup.  Ct.  Rep. 

in  a  criminal  case  from  Uking  advantage  922 ;  aff.  182  Mo.  301, 34  S.  W.  31.    Upon 

of  variances  which  do  not  prejudice  him.  ex  pott  facto  laws,  see  notes  to  1  L.  ed. 

Commonwealth  v.  Hall,  97  Mass.  570;  La-  U.  S.  648,  and  4  L.  ed.  U.  S.  529.    May 

sure  9.  State,  19  Ohio  St  48.    Nor  one  enact  that  jurors  shall  be  selected  from 

which  reduces  the  number  of  the  prison-  "  persons    of    good    intelligence,    sound 

er's  peremptory  challenges.     Dowling  v,  judgment,  and  fair  character."    Gibson 

SUte,   18  Miss.   664.     Kor  one  which,  v.   Mississippi,  162  U.   S.   565,   16  Sup. 

though  passed  after  the  commission  of  Ct.    Rep.    904.      May  change  mode  of 

the  offence,  authorizes  a  change  of  venue  accusation    from    indictment    to    infor- 

to  another  county  of  the  judicial  district,  mation.    Re  Wright,  8  Wyo.  478,  27  Pac. 

Gut  V.  SUte,  9  Wall.  35.    Nor  one  which  565,  13  L.  R.  A.  748,  81  Am.  St.  94.    In 

modifies  the  grounds  of  challenge.  Stokes  Mallett  v.  North  Carolina,  181  U.  S.  589, 

V.  People,  58  N.  Y.  164.    Nor  one  which  21  Sup.  Ct.  Rep.  730,  it  is  held  that  a 

merely  modifies,  simplifies,  and  reduces  provision  for  an  appeal  by  the  State  from 

the  essential  allegations  in  a  criminal  in-  an  order  granting  a  new  trial  is  not  ex 

dictment,  retaining  the  charge  of  a  dis-  post  facto  as  applied  to  a  criminal  case 

tinct  offence.     State  v.  Learned,  47  Me.  tried  before  the  statute  was  passed,  the 

426;  State  v.  Corson,  59  Me.  187.    And  order  for  anew  trial  having  been  made 

see  People  v,  Mortimer,  46  Cal.  1 14.    In  after  the  enactment  of  the  statute.    The 

the  absence  of  statutory  permission,  if  a  opinion  cites  the  principal  cases  on  the 

court  allows  an  indictment  to  be  amended  constitutional  prohibition  of  ex  post  facto 

by  striking  out  words  as  surplusage,  it  laws  in  the  Federal  Supreme  Court^ 
must  be  resubmitted  to  the  jury.    Ex 
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are  often  provided  by  law  for  a  second  or  any  subsequent  offence 
than  for  the  first ;  and  it  has  not  been  deemed  objectionable  that, 
in  providing  for  such  heavier  penalties,  the  prior  conviction 
authorized  to  be  taken  into  the  account  may  have  taken  place 
before  the  law  was  passed.^  In  such  case,  it  is  the  second  or 
subsequent  offence  that  is  punished,  not  the  first ;  ^  and  the 
statute  would  be  void  if  the  offence  to  be  actually  puuished 
under  it  had  been  committed  before  it  had  taken  effect,  even 
though  it  was  after  its  passage.^ 

LawB  impairing  the  Obligation  of  Contracts. 

The  Constitution  of  the  United  States  also  forbids  the  States 
passing  any  law  impairing  the  obligation   of  contracts.^    It  id 

1  Hand  v.  Commonwealth,  9  Onitt.  738;  authorizing  construction  "  under  such  reg- 

Roos's  Case,  2  Pick.  166;  People  O.Butler,  ulations  and  upon  such  terms  and  con- 

3  Covr.  347 ;  Ex  parte  Guiterrez,  45  Cal.  ditions  as  the  municipal  authorities  may 

429.    Extradition  treaties  may  provide  from  time  to  time  prescribe."    The  city 

for  the  surrender  of  persons  charged  with  in  its  agreement  witli  the  company  for 

offences  previously  committed.    In  re  De  the  construction  authorized  a  particular 

Giacomo,  12  Blatch.  891.  rate  of  fare.    It  subsequently  passed  an 

3  Rand  r.  Commonwealth,  9  Gratt.  738.  ordinance    for    the    reduction    of    the 

*  Riley's  Case,  2  Pick.  171.  rate  so  fixed.    The  ordinance  was  held 

*  Const,  art.  1,  §  10.    "  A  State  can  no  invalid  as  impairing  the  obligation  of 
more  impair  the  obligation  of  a  contract,  contract.^ 

by  her  organic  law  than  by  legislative  The  law  which  impairs  must  be  one 
enactment ;  for  her  constitution  is  a  law  passed  after  the  formation  of  the  con- 
within  the  meaning  of  the  contract  clause  tract.  Lehigh  Water  Co.  v,  Easton,  121 
of  the  National  Constitution."  New  Or-  U.  S.  388,  7  Sup.  Ct.  Rep.  916.  A  New 
leans  Gas  Co.  v.  Louisiana  Light  Co.,  115  York  law  prohibiting  the  sale  of  lottery 
U.  S.  650,  672,  6  Sup.  Ct.  Rep.  252;  Fisk  tickets  is  not  invalid  because  a  lottery, 
V.  Jefferson  Police  Jury,  116  U.  S.  131,  the  tickets  in  which  are  sold,  is  legal  in 
6  Sup.  Ct.  Rep.  829 ;  St.  Tammany  Water  Louisiana.  People  v,  Noelke,  94  N.  Y.  137. 
Works  V.  New  Orleans  Water  Works,  120  That  the  prohibition  does  not  apply  to 
U.  S.  64, 7  Sup.  Ct.  Rep.  405,  and  see  cases.  Congress,  see  Mitchell  v,  Clark,  llo  U.  S. 
ante,  p.  62,  note  2.  [See,  Southwest  Mo.  633,  4  Sup.  Ct.  Rep.  170,  312.  [[See  on 
L.  Co.  V.  Taplin,  113  Fed.  817,  in  which  what  laws  are  void  as  impairing  the  obli- 
case  the  same  conclusion  was  reached,  gation  of  contracts,  note  to  3  L.  ed.  U.  S. 
though  there  was  no  specific  agreement  162 ;  on  what  contracts  are  within  the 
not  to  erect  a  municipal  plant  as  in  the  rule,  note  to  10  L.  R.  A.  405.  A  city  in 
Walla  Walla  Case  cited  post,  in  this  note,  granting  to  a  water  company  power  to 
See  also  Hamilton,  &c.  Co.  r.  Hamilton,  Iny  pipe  In  the  streets  and  to  supply  the 
146  U.  S.  258,  13  Sup.  Ct.  Kep.  90;  citizens  with  water  at  reasonable  rates, 
Skaneateles  W.  W.  Co.  v.  Skaneatelcs,  &c.,  has  power  to  bind  itself  for  a  limited 
161  N.  Y.  154,  55  N.  E.  562  ;  Syracuse  period  not  to  erect  any  competing  water- 
W.  Co.  0.  Syracuse*  116  N.  Y.  167,  22  works.  Subsequent  ordinance  providing 
N.  E.  881,  5  L.  R.  A.  546 ;  Re  Brooklyn,  for  tlie  erection  of  a  system  of  water-works 
143  N.  Y.  596,  38  N.  E.  983.  26  L.  R.  A.  by  the  city  within  the  limited  period  is 
270;  Westerly  W,  W.  v.  Westerly,  76  invalid,  and  its  execution  may  be  enjoined. 
Fed.  Rep.  18L  In  Detroit  r.  Detroit  Cit.  Walla  Walla  v.  W.  W.  Water  Co.,  172 
St.  Ry.  Co.,  184  U.  S.  368,  22  Sup.  Ct.  U.  S.  1,  19  Sup.  Ct.  Rep.  77.  Ordinances 
Rep.  410,  the  lines  of  the  railway  com-  of  a  city  are  laws  of  the  State  within  the 
pany  were  constructed  under  a  statute  meaning  of  this  provision  of  the  Con- 
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remarkable  that  this  very  important  clause  was  passed  over 
almost  without  comment  during  the  discussions  preceding  the 
adoption  of  that  instrument,  though  since  its  adoption  no  clause 
which  the  Constitution  contains  has  been  more  prolific  of  litiga- 
tion, or  given  rise  to  more  animated  and  at  times  angry  contro- 
versy. It  is  but  twice  alluded  to  in  the  papers  of  tlie  Federalist ;  ^ 
and  though  its  great  importance  is  assumed,  it  is  evident  that  the 
writer  had  no  conception  of  the  prominence  it  was  afterwards  to 
hold  in  constitutional  discussions,  or  of  the  very  numerous  cases 
to  which  it  was  to  be  applied  in  practice. 

The  first  question  that  arises  under  this  provision  is,  What  is 
a  contract  in  the  sense  in  which  the  word  is  here  employed  ?  In 
the  leading  case  upon  this  subject,  it  appeared  that  the  legislature 
of  Georgia  had  made  a  grant  of  land,  but  afterwards,  on  an 
allegation  that  the  grant  had  been  obtained  by  fraud,  a  subsequent 
legislature  had  passed  another  act  annulling  and  rescinding  the 
first  conveyance,  and  asserting  the  right  of  the  State  to  the  land 
it  covered.  "  A  contract,"  says  Ch.  J.  Marahally  "  is  a  compact 
between  two  or  more  parties,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party  binds  himself  to 
do  or  not  to  do  a  particular  thing.  Such  was  the  law  under 
which  the  conveyance  was  made  by  the  governor.  A  contract 
executed  is  one  in  which  the  object  of  the  contract  is  performed ; 
and  this,  says  Blackstone,  differs  in  nothing  from  a  grant.  The 
contract  between  Georgia  and  the  purchasers  was  executed  by 
the  grant.  A  contract  executed,  as  well  as  one  which  is  execu- 
tory, contains  obligations  binding  on  the  parties.  A  grant,  in  its 
own  nature,  amounts  to  an  extinguishment  of  the  right  of  the 
grantor,  and  implies  a  contract  not  to  reassert  that  right.     A 

stitution.    Penn  Mutual  Life  Ins.  Co.  v,  referred  to,  to  the  remainder  of  the  line 

Austin,  168  U.  S.  685, 18  Sup.  Ct.  Rep.  223.  thereafter  constructed.    Houston  &  T.  C. 

Provision    operating  only  on   contracts  R.  Co.  v.  Texas,  170  U.  S.  243, 18  Sup. 

thereafter  formed   cannot   impair    their  Ct.  Rep.  610,  rev.  90  Tex.  607,  40  S.  W. 

obligation.    Galveston,  H.  &  S.  A.  R.  Co.  402.    A  State  cannot  compel  the  non- 

V.  Texas,  170  U.  S.  226,  18  Sup.  Ct.  Rep.  resident  treasurer  of  a  foreign  corpora- 

603,  aff.  89   Tex.  340,  34    S.    W.   746.  tion  to  act  as  tax-collector  and  collect 

Where   a    railroad   company  accepts  a  taxes  levied  by  the  State  upon  resident 

charter  and    subsequent   legislation  en-  holders  of  bonds  of  the  corporation  in 

titling  it  to  construct  a  line  of  railroad  respect  of  interest  upon  such  bonds,  even 

and  tiiereby  earn  certain  grants  of  land,  though    the  corporation    does   business 

and  enters  upon  the  construction  of  the  within  the  borders  of  the  State.     N.  Y., 

road,  and  actually  completes  an  impor-  L.  E.  &  W.  R.  Co.  v.  Pennsylvania,  163 

tant  part  of  it  by  the  -time  a  new  consti-  U.  S.  628,  14  Sup.  Ct.  Rep.  952.    See 

tution   for   the   State    is    adopted,  that  also.  Bier  v.  McGehee,  148  U.  S.  137, 18 

constitution  cannot  impair  the  right  of  Sup.  Ct.  Rep.  580.] 
the  company  to  earn  the  lands  attaching,         i  Federalist,  Nos.  7  and  44. 
under  the  charter  and  legislation  above 
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party  is,  therefore,  always  estopped  by  his  own  grant.  Since 
then,  in  fact,  a  grant  is  a  contract  executed,  the  obligation  of 
which  still  continues,-  and  since  the  Constitution  uses  the  general 
term  '  contract '  without  distinguishing  between  those  which  are 
executory  and  those  which  are  executed,  it  must  be  construed  to 
comprehend  the  latter  as  well  as  the  former.  A  law  annulling 
conveyances  between  individuals,  and  declaring  that  the  grantors 
should  stand  seized  of  their  former  estates,  notwithstanding  those 
grants,  would  be  as  repugnant  to  the  Constitution  as  a  law  dis* 
charging  the  vendors  of  property  from  the  obligation  of  executing 
their  contracts  by  conveyances.  It  would  be  strange  if  a  contract 
to  convey  was  secured  by  the  Constitution,  while  an  absolute  con- 
veyance remained  unprotected.  If,  under  a  fair  construction  of 
the  Constitution,  grants  are  comprehended  under  the  term  *  con- 
tracts,' is  a  grant  from  the  State  excluded  from  the  operation  of 
the  provision  ?  Is  the  clause  to  be  considered  as  inhibiting  the 
State  from  impairing  the  obligation  of  contracts  between  two 
individuals,  but  as  excluding  from  that  inhibition  contracts  made 
with  itself  ?  The  words  themselves  contain  no  such  distinction. 
They  are  general,  and  are  applicable  to  contracts  of  every  de- 
scription. If  contracts  made  with  the  State  are  to  be  exempted 
from  their  operations,  the  exception  must  arise  from  the  char- 
acter of  the  contracting  party,  not  from  the  words  which  are 
employed."  And  the  court  proceed  to  give  reasons  for  their 
decision,  that  violence  should  not  ^^  be  done  to  the  natural  mean- 
ing of  words,  for  the  purpose  of  leaving  to  the  legislature  the 
power  of  seizing,  for  public  use,  the  estate  of  an  individual,  in 
the  form  of  a  law  annulling  the  title  by  which  he  holds  that 
estate."  ^ 

It  will  be  seen  that  this  leading  decision  settles  two  important 
points:  first,  that  an  executed  contract  is  within  the  provision, 
and,  second,  that  it  protects  from  violation  the  contracts  of  States 
equally  with   those   entered   into   between   private   individuals.* 

1  Fletcher  v.  Peck,  6  Cranch,  87, 136.  a  stipulated  form  or  discipline,  or  to  pay 

'  This  decision  has  been  repeatedly  taxes  to  tliose  whose  creed   they  could 

followed.    In  the  founding  of  the  Colony  not  conscientiously  believe.    By  statute 

of  Virginia  the  religious  establishment  in   1801,  the  legislature   asserted    their 

of  England  was  adopted,  and  before  the  right  to  all  the  property  of  the  Episcopal 

Resolution  the  churches  of  that  denomi-  churclies  in   the  respective   parishes  of 

nation  had  become  Tested,  by  grants  of  the  State ;  and,  among  other  things,  di- 

the  crown  or  colony,  with  large  proper-  rected  and  authorized   the  orerseers  of 

ties,  which  continued  in  their  possession  the  poor  and  their  successors  in  each 

after  the  constitution  of  the  State  had  parish,  wherein  any  glebe  land  was  va- 

forbidden  the  creation  or  continuance  of  cant  or  should  become  so,  to  sell  the 

any  religious  establishment  possessed  of  same  and  appropriate  the  proceeds  to  the 

exclusive   rights   or   privileges,  or   the  use  of  the  poor  of  the  parish.    By  this 

compelling  the  citizens  to  worship  under  act,  it  will  be  seen,  the  State  sought  in 

25 
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And  it  has  since  been  held  that  compacts  between  two  States  are 
in  like  manner  protected.^    These   decisions,   however,  do  not 

effect  to  resume  grantB  made  by  the  bov-  under  which  a  State  grants  permission  to 

ereignty,  —  a  practice  which    had  been  a    foreign    corporation    to  do    business 

common  enough  in  Englisli  history,  and  within   its  borders    provides    that  such 

of  which  precedents  were  not  wanting  permission  may  be  revoked  upon  viola* 

in  the  History  of  the  American  Colonies,  tion  of  the  statute  by  the  corporation,  a 

The  Supreme  Court  of  the  United  States  forfeiture  of  tlie  permission   because  of 

heUl  the  grant  not  revocable,  and  that  such  violation  does  not  impur  the  obliga- 

the  legislative  act  was  therefore  uncon-  tion  of  any  contract.     Waters-Pierce  Oil 

stitutional  and  void.    Terrett  r.  Taylor,  9  Co.  v.  Texas,  177  U.  S.  28,  20  Sup.  Ci. 

Cranch,  48.     See  also  Town  of  Fawlet  v.  Rep.  618,  aff.  19  Te.x.  Civ.  App.  1,  44 

Clark,  9  Crancli,  292 ;  Davis  v.  Gray,  16  S.  W.  93C5.    A  contract  authorized  under 

Wall.  203;  Hall  v.  Wisconsin,  108  U.  S.  5;  the  interpretation  and  construction  put 

People  V.  Piatt,  17  Johns.  195;  Montgom-  upon  the  Stale  constitution  by  the  high- 

ery  V.  Kasson,  16  Cal.  189;  Grogan  z;.  San  est  court  of  the  State  at  tlie  time  the 

Francisco,  18 Cal. 590;  Rehobothv.  Hunt,  contract  is  entered   into  cannot  be  im- 

1  Pick.  224;  Lowry  v.  Francis,  2  Yerg.  paired  by  nny  subsequent  amendment  of 
634;  University  of  North  Carolina  y.  Foy,  the  constitution  or  by  any  change  in  its 

2  Hnyw.  310;  State  i*.  Barker,  4  Kan.  construction  by  the  courts  of  the  State. 
879  and  436.  When  a  State  descends  from  Los  Angeles  v.  Los  Angeles  City  Water 
the  plane  of  its  sovereignty  and  contracts  Co..  177  U.  S.  658,  20  Sup.  Ct.  Rep.  736. 
with  private  persons,  it  is  regarded  pi-o  Upon  impairment  of  obligation  of  con- 
hac  vice  as  a  private  person  itself,  and  is  tract  by  State  constitution,  see  note  to  10 
bound  accordingly.  Davis  v.  Gray,  16  L.  R.  A.  406 ;  by  change  in  interpretation 
Wall.  203;  Georgia  Pen.  Cos.  v.  Nelms,  of  constitution,  note  to  16  L.  R.  A.  646, 
71  Ga.  301.  The  lien  of  a  bondholder,  andone  to44  L.ed.  U.  S.886.  Inthiscon- 
who  has  loaned  money  to  the  State  on  a  nection,  see  New  Orleans  v.  Warner,  175 
pledge  of  property  by  legislative  net,  U.  S.  120,  20  Sup.  Ct.  Rep.  44;  and 
cannot  be  divested  or  postponed  by  a  sub-  8.  c.  167  U.  S.  467, 17  Sup.  Ct.  Rep.  802. 
sequent  legislative  act.  Wabash,  &c.  Co.  A  railroad  company  was  organized  under 
V.  Beers,  2  Black,  448.  An  agreement  to  general  statutes  which  provided  for  the 
receive  coupons  of  State  bonds  in  pay-  alteratiim.  amendment,  or  repeal  of  corpo- 
ment  for  State  taxes  is  binding.  Hartnian  rate  charters.  Filing  a  map  of  a  pro* 
V.  Greeniiow,  102  U.  S.  672;  Poindexter  posed  route  does  not  vest  in  it  any  right 
V.  Greenhow,  114  U.  S.  270,  6  Sup.  Ct.  to  condemn  lands  upon  the  proposed 
Rep.  903,  962.  See  Keith  v.  Clark,  97  route,  such  that  the  State  is  precluded 
U.  S.  454.  [|When  State  officers  acting  from  taking  these  lands  for  other  pur- 
under  autliority  of  a  statute  have  re-  poses  without  impairing,  to  the  damage 
ceived  in  payment  of  obligations  due  to  of  the  company,  the  obligation  of  a  con- 
the  State  warrants  drawn  on  the  State  tract.  Adirondack  R.  Co.  t\  N.  T.,  176 
treasury,  tliere  is  an  executed  contract,  U.  S.  385,  20  Sup.  Ct.  Rep.  460,  aff.  160 
and  the  obligation  is  discharged,  even  N.  Y.  225, 64  N.  E.  689.  An  appeal  bond  is 
though  the  warrants  were  illegal  and  a  contract  liereunder.  Schuster  v.  Weiss, 
void,  as  being  issued  with  the  intention  114  Mo.  158,  21  S.  W.  438,  19  L.  R.  A. 
that  they  circulate  as  money  or  as  bills  182.^ 

of  credit  or  in  aid  of  rebellion.    For  the  ^  On  the  separation  of  Kentucky  from 

courts  of   the  State    to  place    upon   a  Virginia,  a  compact  was  entered  into  be- 

statute  thereafter  passed  a  construction  tween  the  proposed  new  and  the  old  State, 

which  will  treat  such  payments  as  void  by  which  it  was  agreed  "that  all  private 

and  revive  the  obligation  is  to  impair  grants  and  interests  of  lands,  within  the 

the  obligation  of  the  contract,  and  there-  said  district,  derived  from  the  laws  of 

fore    to  violate    the   Federal    Constitu-  Virginia,  shall  remain  valid  and  secure 

tion.     Houston  &  T.  C.  R.  Co.  v.  Texas,  under  the  laws  of  the  proposed  State, 

177  U.  S.  06,  20  Sup.  Ct   Rep.  645,  rev.  and  shall  be  determined  by  the  laws  now 

41  S.  W.  157.    But  whore  the  statute  existing  in  this  State.*'    After  the  ad- 
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fully  determine  what  under  all  circumstances  is  to  be  regarded  as 
a  contract,  (a)  A  grant  of  land  by  a  State  is  a  contract,  because 
in  making  it  the  State  deals  with  the  purchaser  precisely  as  any 
other  vendor  might ;  and  if  its  mode  of  conveyance  is  any  differ- 
ent, it  is  only  because,  by  virtue  of  its  sovereignty,  it  has  power 
to  convey  by  other  modes  than  those  which  the  general  law  opens 
to  private  individuals.  But  many  things  done  by  the  State  may 
seem  to  hold  out  promises  to  individuals  which  after  all  cannot 
be  treated  as  contracts  without  hampering  the  legislative  power 
of  the  State  in  a  manner  that  would  soon  leave  it  without  the 
means  of  performing  its  essential  functions.  The  State  creates 
offices,  and  appoints  persons  to  fill  them ;  it  establishes  municipal 
corporations  with  large  and  valuable  privileges  for  its  citizens ; 

mission  of  the  new  State  to  the  Union,  pany  till  its  debts  of  a  certain  class  are 

'* occupying  claimant"  laws  were  passed  paid,  is  void.    De  Gruff  v.  St  Paul,  &c. 

by  its  legislature,  such  as  were  not  in  R.  R.  Co,  23  Minn.  144;  Robertson  v. 

existence  in  Virginia,  and  by  the  force  Land  Commissioner,  44  Mich.  274, 6  N.  W. 

of  which,  under  certain  circumstances,  659.    After  a  contract  made  by  a  city 

the  owner  might  be  deprived  of  his  title  with  a  company  allowing  it  to  build  a 

to  land,  unless  he  would  pay  the  value  railroad  in  certain  streets,  has  been  partly 

of  lasting  improvements  made  upon  it  completed,  the  legislature  cannot  make 

by  an    adverse   claimant     These    acts  the  right  to  finish  it  conditional  on  the 

were  also  held  void ;  the  compact  was  consent  of  property  owners.     Hovelman 

held  inviolable  under  the  Constitution,  v.  Kansas  City  Ry.  Co.,  79  Mo.  632.    The 

and  it  was  deemed  no  objection  to  its  power  to  withdraw  a  franchise  does  not 

binding  character,  that  its  effect  was  to  give  a  legislature  power  to  authorize  a 

restrict,  in  some  directions,  the  legisla-  city  to  require  a  horse  railroad  company 

tive  power  of  the  State  entering  into  it  to  pave  outside  its  rails,  when  the  city 

Green  v,  Biddle,  8  Wheat  1.     See  also  had  contracted  with  it  to  pave  only  inside 

Hawkins  v,  Barney's  Lessee,  6  Pet  457.  the  rails.    Coast  Line  R.  Co.  v.  Savan- 

After  a  State  has  granted  lands  to  a  nah,  80  Fed.  Rep.  646.    See  New  Orleans 

company,  and  the  grantee  has  fulfilled  v.  Great  South  Tel.  Co.,  40  La.  Ann.  41, 

the  conditions  of  the  grant  and  earned  8  So.  533;  MuGee  o.  San  Jose,  68  Cal. 

the  lands,  a  further  enactment,  that  the  91,  8  Pac.  641 ;  ^Chicago  Union  Tr.  Co. 

lands  shall  not  be  transferred  to  the  com-  v.  Chicago,  —  111.  — ,  65  N.  £.  248.3 

(a)  [[Authority  to  construct  and  maintain  a  dam  for  the  purpose  of  improving  a 
water-power  is  only  a  license  and  may  be  revoked  at  any  time.  St  Anthony  Falls 
W.  P.  Co.  V.  Bd.  of  Water  Com'rs,  168  U.  S.  849,  18  Sup.  Ct.  Rep.  157.  Rate  of 
interest  allowed  upon  an  unpaid  judgment  is  not  contractual  unless  the  judgment  is 
upon  a  contract  to  pay  interest  at  a  given  rate  until  the  debt  is  paid,  and  in  all  other 
cases  it  may  be  changed  at  any  time  hy  the  State,  and  such  changed  rate  will  be 
operative  thenceforth.  Moriey  v.  L.  S.  &  M.  S.  R.  Co.,  146  U.  S.  162,  13  Sup.  Ct. 
Rep.  54,  aff.  95  N.  Y.  667,  and  following  O'Brien  v.  Young,  95  N.  Y.  428;  47  Am. 
Rep.  64.  Contra,  Butler  u.  Rockwell,  17  Col.  290,  29  Pac.  458, 17  L.  R.  A.  611,  and 
note;  Wyoming  Nat.  Bk.  v.  Brown,  7  Wyo.  494,  53  Pac.  291,  9  Wyo.  153.  61  Pac. 
466,  on  rehearing  (June  29,  1900),  holds  that  contract  is  merged  in  judgment, 
and  rate  of  interest  on  judgment  is  not  contractual.  Judgment  upon  a  tort  is  not  a 
contract,  and  power  to  levy  taxes  may  lie  so  restricted  as  to  make  such  judgment 
against  a  city  practically  worthless.  Sherman  v.  Langham,  92  Tex.  13, 40  S.  W.  140, 
42  S.  W.  961,  39  L.  R.  A.  258;  I^utsiana  v.  New  Orleans,  109  U.  S.  285,  3  Sup. 
Ct  Rep.  211;  Louisiana  i;.  Police  Jury,  111  U.  8.  716,  4  Sup.  Ct.  Rep.  64a] 
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bj  its  general  laws  it  holds  out  inducements  to  immigration ;  it 
passes  exemption  laws,  and  laws  for  the  encouragement  of  trade 
and  agriculture  ;  and  under  all  these  laws  a  greater  or  less  num- 
ber of  citizens  expect  to  derive  profit  and  emolument.  But  can 
these  laws  be  regarded  as  contracts  between  the  State  and  the 
officers  and  corporations  who  are,  or  the  citizens  of  the  State  who 
expect  to  be,  benefited  by  their  passage,  so  as  to  preclude  their 
being  repealed  ? 

On  these  points  it  would  seem  that  there  could  be  no  difficulty. 
When  the  State  employs  officers  or  creates  municipal  corpora- 
tions as  the  mere  agencies  of  government,  it  must  have  the 
power  to  discontinue  the  agency  whenever  it  comes  to  be  regarded 
as  no  longer  important.  "  The  f ramers  of  the  Constitution  did 
not  intend  to  restrain  the  States  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government."^  They  may, 
therefore,  discontinue  offices  or  change  the  salary  or  other  com- 
pensation, or  abolish  or  change  the  organization  of  municipal  cor- 
porations at  any  time,  according  to  the  existing  legislative  view 
of  State  policy,  unless  foi*bidden  by  their  own  constitutions  from 
doing  so.^     And  although  municipal  corporations,  as  respects  the 

1  Dartmouth  College    v.    Woodward,    478,  9  N.  W.  500.    "  Where  an  office  !■ 

4  Wheat.  518-629,  per  Marshall,  Ch.  J.        created  by  statute,  it  Is  wholly  within  the 

3  Butler   V.   Pennsylvania,    10    How.  control  of  the  legislature.    The  term,  the 

402 ;  United  States  v.  Hartwell,  6  Wall,  mode  of  appointment,  and  the  compensa- 

885 ;  Newton  v.  Commissioners,  100  U.  S.  tion  may  be  altered  at  pleasure,  and  the 

559 ;    Warner  v.  People,  2   Denio,  272 ;  latter  may  be  even  taken  away  without 

Conner  v.  New  York,  2  Sandf.  355,  and  abolishing  the  office.     Such  extreme  leg- 

5  N.  Y.  285;  People  v.  Green,  58  N.  Y.  islation  is  not  to  be  deemed  probable  in 
295 ;  State  v.  Van  Baumbach,  12  Wis.  any  case.  But  we  are  now  discussing  the 
810 ;  Coffin  r.  State,  7  Ind.  157 ;  Benford  legislative  power,  not  its  expediency  or 
V.  Gibson,  15  Ala.  521 ;  Perkins  v.  Corbin,  propriety.  Having  the  power,  the  legis- 
45  Ala.  103;  Evans  v.  Populus,  22  La.  lature  will  exercise  it  for  the  public  good, 
Ann.    121 ;    Commonwealth    v.   Bacon,  and  it  is  the  sole  judge  of  the  exigency 

6  S.  &  R.  322 ;  Commonwealth  v.  Mann,  which  demands  its  interference."  Per 
6  W.  &  S.  403,  418;  Koontz  v.  Franklin  Sandford,  J..  2  Sandf.  356,  860.  "The 
Co.,  76  Pa.  St.  154 ;  French  v.  Common-  selection  of  officers  who  are  nothing  more 
wealth,  78  Pa.  St.  389 ;  Augusta  v.  Swee-  than  public  agents  for  the  effectuating  of 
ney,  44  Ga.  468 ;  County  Commissioners  public  purposes  is  matter  of  public  con- 
V.  Jones,  18  Minn.  190 ;  People  v.  Lippin-  venience  or  necessity,  and  so,  too,  are  the 
cott,  67  ni.  888;  In  re  Bulger,  45  Cal.  periods  for  the  appointment  of  such 
553 ;  Opinions  of  Justices,  117  Mass.  603 ;  agents ;  but  neither  the  one  nor  the  other 
Kendall  v.  Canton,  53  Miss.  526 ;  Wil-  of  these  arrangements  can  constitute  any 
liams  V.  Newport,  12  Bush,  488;  State  v.  obligation  to  continue  such  agents,  or  to 
Douglass,  26  Wis.  428 ;  State  v.  Kalb,  50  reappoint  them,  after  the  measures  which 
Wis.  178,  6  N.  W.  557 ;  Robinson  v,  brought  them  into  being  shall  have  been 
White,  26  Ark.  139 ;  Alexander  v.  Mc-  found  useless,  shall  have  been  fulfilled, 
Kenzie,  2  S.  C.  81 ;  Harvey  v.  Com'rs  or  shall  have  been  abrogated  as  even 
Kusi)  Co.,  82  Kan.  150,  4  Pac.  158 ;  Com.  detrimental  to  the  well-being  of  the  pnb- 
r.  Bailey,  81  Ky.  395.  Compare  Peo-  lie.  The  promised  compensation  for  ser- 
ple  V.  Bull,  46  N.  Y.  57,  7  Am.  Rep.  vices  actually  performed  and  accepted, 
302 ;  Wyandotte  v.  Drennan,  46  Mich,  during  the  continoance  of  the  particular 
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property  which  thej  hold,  control,  and  manage,  for  the  benefit  of 
their  citizens,  are  governed  by  the  same  rules  and  subject  to  the 
same  liabilities  as  individuals,  vet  this  property,  so  far  as  it  has 

been  derived  from  the  State,  or  obtained  by  the  exercise  of  the 

ordinary  powers  of  government,  must  be  held  subject  to  control 
by  the  State,  but  under  the  restriction  only,  that  it  is  not  to  be 
appropriated  to  uses  foreign  to  those  for  which  it  has  been  ac- 

agency,  may  undoubtedly  be  claimed,  the  characteristic  duties  belonging  to  the 
both  upon  principles  of  compact  and  of  office,  and  devolve  them  upon  an  office  of 
equity;  but  to  insist  beyond  this  upon  its  own  creation.  State  v.  Brunst,  26 
the  perpetuation  of  a  public  policy  either  Wis.  413,  7  Am.  Rep.  84,  disapproving 
useless  or  detrimental,  and  upon  a  reward  State  v.  Dews,  R.  M.  Charl.  897.  [[See 
for  acts  neither  desired  nur  performed,  also  People  v.  Howland,  155  N.  Y.  270, 
would  appear  to  be  reconcilable  with  49  N.  E  775,  41  L.  R.  A.  888.  Cameron 
neither  common  justice  nor  common  v.  Parker,  2  Okla  277, 88  Pac.  14.^  Com- 
sense.*'  Daniel,  J. ,  in  Butler  v.  Pennsyl-  pare  Warner  v.  People,  2  Denio,  272; 
▼ania,  10  How.  402,  4ie.  "But  after  People  v.  Albertson,  55  N.  Y.  50 ;  People 
services  have  been  rendered  under  a  law,  v.  Siaymond,  37  N  Y.  428;  King  v.  Hun- 
resolution,  or  ordinance  which  fixes  the  der,  05  N.  C.  603,  6  Am.  Rep.  754.  Nor, 
rate  of  compensation,  there  arises  an  where  the  office  is  elective,  can  the  legis- 
implied  contract  to  pay  for  those  services  lature  fill  it,  either  directly,  or  by  extend- 
at  that  rate.  This  contract  is  a  completed  ing  the  term  of  the  incumbent.  People 
contract  Its  obligation  is  perfect,  and  v.  Bull,  46  N.  Y.  57 ;  People  v.  McKinney, 
rests  on  the  remedies  which  the  law  gives  52  N.  Y.  374.  [Where  the  constitution 
for  its  enforcement,'*  and  cannot  be  im-  prohibits  the  removal  of  an  officer  during 
paired  by  a  change  in  the  State  constitu-  his  term  except  for  cause,  it  equally  pro- 
tion.  Fisk  o.  Jefferson  Police  Jury,  1 16  hibits  the  transfer  of  the  duties  and 
U.  S.  181,  6  Sap.  Ct.  Rep.  820.  See  also  emoluments  of  the  office.  State  Prison 
Barker  O.Pittsburgh,  4  Pa.  St.  49;  Sundi-  r.  Day,  124  N.  C.  862,82  S.  £.748,  46 
ford  V,  Wingate,  2  Duv.  443;  Taft  v.  L.  R.  A.  295.^  See  also  on  these  points 
Adams,  3  Gray,  126;  Walker  v.  Peelle,  cases,  p.  99.  supra.  Compare  People  v. 
18  Ind.  264 ;  People  v.  Haskell,  5  Cal.  Flanagan,  66  N.  Y.  287.  As  to  control 
867;  Dart  v.  Houston,  22  Qa.  506;  Wil-  of  municipal  corporations,  see  further 
liams  0.  Newport,  12  Bnsh,  438;  Tern-  Marietta  v.  Fearing.  4  Ohio,  427 ;  Brad- 
tory  V.  Pyle.  1  Oreg.  149;  Bryan  v.  Cat-  ford  v.  Cary,  5  Me.  839;  Bush  v.  Ship- 
tell,  15  Iowa,  538.  If  the  term  of  an  man,  5  111.  186 ;  Trustees,  &c.  v,  Tatman, 
office  is  fixed  by  the  Constitution,  the  13  111.  27;  People  v.  Morris,  13  Wend, 
legislature  cannot  remove  the  officer,—  825;  Mills  v.  Williams,  11  Ired.  558; 
except  as  that  instrument  may  allow,  —  People  v,  Banvard,  27  Cal.  470 ;  ante,  ch. 
either  directly,  or  indirectly  by  abolish-  viii.  But  where  the  State  contracts  as 
ing  the  office.  People  v.  Dubois,  23  111.  an  individual,  it  is  bound  as  an  indi- 
647;  State  ».  Messmore,  14  Wis.  163;  vidual  would  be:  Davis  v.  Gray,  16 
Commonwealth  v.  Gamble,  62  Pa.  St.  Wall.  203;  even  though  the  contract 
848, 1  Am.  Rep.  422 ;  Ixjwe  v.  Common-  creates  an  official  relation.  Hall  v.  Wis- 
wealth,  8  Met  (Ky.)  240;  Stste  v.  Wiltz,  consin,  103  U.  S.  5.  QA  public  office  is 
11  La.  Ann.  489;  Goodin  v.  Thoman.  10  not  property,  and  a  provision  that  "no 
Kan.  191 ;  State  r.  Draper,  60  Mo.  353.  person  shall  be  deprived  of  .  .  .  property 
Or  by  shortening  the  constitutional  term,  without  .  .  .  the  judgment  of  his  peers" 
Brewer  v.  Davis,  9  Humph.  212.  Com-  is  not  applicable  to  a  lawful  removal  from 
pare  Christy  v.  Commissioners,  89  Cal.  3.  office  upon  a  charge  of  gross  immorality. 
But  if  after  the  election  of  a  justice,  his  Moore  v.  Strickling,  46  W.  Va.  515,  33 
town  becomes  part  of  a  city,  his  office  S.  E.  274,  50  L  R.  A.  279.  That  notice 
ceases.  Gertum  v.  Board,  109  N.  Y.  170,  is  necessary  to  a  valid  removal  of  an 
16N.  E.828.  Nor  can  the  legislature  take  elected  officer,  see  Jacques  v.  Litle,  51 
from  a  constitutional  officer  a  portion  of  Kan.  300,  33  Pac.  106,  20  L.  R.  A.  304.^ 
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quired.  And  the  franchises  conferred  upon  snch  a  corporation, 
for  the  benefit  of  its  citizens,  must  be  liable  to  be  resumed  at  anj 
time  bj  that  authority  whicli  may  mould  the  corporate  powers  at 
its  will,  or  even  revoke  them  altogether.  The  greater  power  will 
comprehend  the  less.^    If,  however,  a  grant  is  made  to  a  munici- 

1  In  East  Hartford  v.  Hartford  Bridge  advanced  by  Mr.  Justice  Bairu^,  in  Ben- 
Co.,  10  How.  611,  533,  Mr.  Jostice  Wood-  son  v.  Mayor,  &c  of  New  York,  10  Barb. 
hary,  in  speaking  of  the  grant  of  a  ferry  234.  who  cites  in  support  of  bis  opinion, 
franchise  to  a  municipal  corporation,  that  ferry  grants  to  the  city  of  New  York 
says:  "Our  opinion  is  .  .  .  that  the  parties  could  not  be  taken  away  by  the  legisU- 
to  this  grant  did  not  by  tlieir  charter  ture,  what  is  said  by  Chancellor  Kent,  (2 
stand  in  the  attitude  towards  each  other  Kent's  Com.  276),  tluit  *'  public  corpora- 
of  making  a  contract  by  it,  such  as  is  tions  .  .  .  may  be  empowered  to  take  and 
contemplated  in  the  Constitution,  and  as  hold  priyate  property  for  municipal  uses ; 
could  not  be  modified  by  subsequent  legis-  and  such  property  is  invested  with  the 
lation.  The  legislature  was  acting  here  security  of  other  prirate  rights.  So  cor- 
on  the  one  part,  and  public  municipal  and  porate  franchises  attaciied  to  public  cor- 
political  corporations  on  the  other.  They  porations  are  legal  estates,  coupled  with 
were  acting,  too,  in  relation  to  a  public  an  interest,  and  are  protected  as  private 
object,  being  virtually  a  highway  across  property."  This  is  true  in  a  general  sense, 
tiie  river,  over  another  highway  up  and  and  it  is  also  true  that,  in  respect  to  such 
down  the  river.  From  this  standing  and  property  and  franchises,  the  same  rules  of 
relation  of  these  parties,  and  from  tlie  responsibility  are  to  be  applied  as  in  the 
subject-matter  of  their  action,  we  think  case  of  individuals.  Bailey  p.  Mayor,  &c. 
that  the  doings  of  the  le^tislature  as  to  of  New  York,  3  Hill,  631.  But  it  does 
tills  ferry  must  be  considered  rather  as  not  follow  that  the  legislature,  under  its 
public  laws  than  as  contracts.  They  re-  power  to  administer  the  government,  of 
lated  to  public  interests.  They  changed  which  these  agencies  are  a  part,  and  for 
as  those  interests  demanded.  The  gran-  the  purposes  of  which  the  grant  has  been 
tees,  likewise  the  towns,  being  mere  made,  may  not  at  any  time  modify  the 
organizations  for  public  purposes,  were  municipal  powers  and  privileges,  by  trans- 
liable  to  have  their  public  powers,  rights,  f erring  the  grant  to  some  other  agency, 
and  duties,  modified  or  abolished  at  any  or  revoking  it  when  it  seems  to  have  be- 
moment  by  the  legislature.  They  are  come  unimportant.  A  power  to  tax  is 
incorporated  for  public,  and  not  private,  nut  private  property  or  a  vested  right 
objects.  They  are  allowed  to  hold  priv-  which  when  once  conferred  upon  a  mu- 
ileges  or  property  only  for  public  pur-  nicipality  by  legislative  act  cannot  be 
poses.  The  members  are  not  sharehold-  subsequently  modified  or  repealed.  The 
ers  nor  joint  partners  in  any  corporate  grant  of  such  power  is  not  a  contract, 
estate  which  they  can  sell  or  devise  to  Williamson  v.  New  Jersey,  130  U.  S.  189, 
others,  or  which  can  be  attached  and  9  Sup.  Ct.  Rep.  463 ;  Richmond  v.  Rich- 
levied  on  for  their  debts.  Hence,  gener-  niond,  &c.  R.  R.  Co.,  21  Gratt  604,  611. 
ally,  the  doings  between  them  and  the  See  post,  p.  866,  note  1.  In  People  v, 
legislature  are  in  the  nature  of  legislation  Power,  26  111.  187,  191,  Breese,  J.,  in 
rather  than  compact,  and  subject  to  all  speaking  of  a  law  which  provided  that 
the  legislative  conditions  just  named,  nnd  three-fourths  of  the  taxes  collected  in  the 
therefore  to  be  considered  as  not  violated  county  of  Sangamon,  with  certain  de- 
by  subsequent  legislative  changes.  It  is  ductions,  should  be  paid  over  to  the  city 
hardly  possible  to  conceive  the  grounds  of  Springfield,  which  is  situated  therein, 
on  which  a  different  result  could  be  vin-  says:  "  While  private  corporations  are 
dicatcd,  without  destroying  all  legislative  regarded  as  contracts  which  the  legisla- 
sovereignty,  and  checking  most  legisla-  ture  cannot  constitutionally  impair,  as 
live  improvements  and  amendments,  as  the  trustee  of  the  public  interests  it  has 
well  as  supervision  over  its  subordinate  the  exclusive  and  unrestrained  control 
public  bodies."    A  different  doctrine  was  over  public  corporations ;  and  as  it  may 


CH.  IX.]       FEDERAL  PROTECTION  TO  PERSON,  ETC.  391 

pal  corporation  charged  with  a  trust  in  favor  of  ah  individual, 
private  corporation,  or  charity,  the  interest  which  the  cestui  que 
trust  has  under  the  grant  may  sustain  it  against  legislative  revo- 
cation; a  vested  equitable  interest  being  property  in  the  same 
sense  and  entitled  to  the  same  protection  as  a  legal.^ 

Those  charters  of  incorporation,  however,  which  are  granted, 
not  as  a  part  of  the  machinery  of  the  government,  but  for  the 
private  benefit  or  purposes  of  the  corporators,  stand  upon  a 
different  footing,  and  are  held  to  be  contracts  between  the  legis- 
lature and  the  corporators,  having  for  their  consideration  the  lia- 
bilities and  duties  which  the  corporators   assume    by  accepting 

create,  so  it  may  modify  or  destroy,  as  Pa.  St.  374 ;  Guilford  v.  Supervisors  of 
public  exigency  requires  or  the  public  Chenango,  18  Barb.  615,  and  13  N.  Y. 
interests  demand.  Coles  v.  Madison  143 ;  ante,  pp.  842, 847,  and  cases  cited. 
County,  Breese,  116.  Ttieir  whole  ca-  [^Statute  exempting  city's  waterworks 
pacities,  powers,  and  duties  are  derived  from  taxation  is  not  irrepealable.  Cov- 
from  the  legislature,  and  subordinate  to  ington  v.  Kentucky,  173  U.  S.  231,  19 
that  power.  If,  tlien,  the  legislature  can  Sup.  Ct.  Rep.  883.^ 
destroy  a  county,  tliey  can  destroy  any  of  ^  See  Town  of  Pawlet  v.  Clark,  9 
its  parts,  and  take  from  it  any  one  of  its  Cranch,  292,  and  Terrett  v.  Taylor,  9 
powers.  The  revenues  of  a  county  are  Cranch,  43.  Tlie  municipal  corporation 
not  the  property  of  the  county,  in  the  holding  property  or  rights  in  trust  might 
sense  in  which  revenue  of  a  private  per-  even  be  abolished  without  affecting  the 
son  or  corporation  is  regarded.  Tiie  grant ;  but  the  Court  of  Chancery  might 
whole  State  has  an  interest  in  the  reve-  be  empowered  to  appoint  a  new  trustee 
nue  of  a  county ;  and  for  tlie  public  good  to  take  charge  of  the  property,  and  to 
the  legislature  must  luve  the  power  to  execute  the  trust.  Montpelier  i;.  East 
direct  its  application.  The  power  con-  Montpelier,  29  Vt.  12.  Power  to  repeal 
f erred  upon  a  county  to  raise  a  revenue  a  charter  cannot  be  exercised  so  as  to 
by  taxation  is  a  poUtical  power,  and  its  injure  creditors  already  entitled  to  pay- 
application  when  collected  must  neces-  ment.  Morris  v.  State,  62  Tex.  728. 
sarily  be  within  the  control  of  the  legis-  A  municipal  corporation,  like  the  State, 
lature  for  political  purposes.  This  act  may  enter  into  contracts  by  legislative 
of  the  legislature  nowhere  proposes  to  action.  Where,  for  example,  a  village 
take  from  the  county  of  Sangamon,  and  by  ordinance  grants  to  a  railroad  com- 
give  to  the  city  of  Springfield,  any  prop-  pany  permission  to  use  the  streets  of  the 
erty  belonging  to  the  county,  or  revenues  village  for  its  road-bed,  on  condition  of 
collected  for  the  use  of  the  county.  But  grading  and  gravelling  them  at  its  own 
if  it  did  it  would  not  be  objectionable.  But,  expense,  the  ordinance  when  accepted 
on  the  contrary,  it  proposes  alone  to  ap-  constitutes  a  contract  from  which  nieither 
propriate  the  revenue  which  may  be  col-  party  can  withdraw.  Cincinnati,  &c.  R. 
lected  by  the  county,  by  taxes  levied  on  R.  Co.  v.  Carthage,  36  Ohio  St.  631.  See 
property  both  in  the  city  and  county,  in  also  Hovelman  v.  Kansas  City  Ry.  Co.,  79 
certain  proportions  ratably  to  the  city  Mo.  632 ;  Coast  Line  Ry.  Co.  v.  Savannah, 
and  county."  It  is  held  in  People  v.  30  Fed.  Rep.  646 ;  Los  Angeles  v.  Water 
IngersoU,  58  N.  Y.  1,  that  the  franchise  to  Co.,  61  Cal.  65;  Chicago,  Mun.,  &c.  Co. 
levy  taxes  by  a  county  for  county  pur-  v.  Lake,  130  111.  42,  22  N.  E.  616.  QGrant 
poses  was  not  exercised  by  the  county  as  to  a  public  corporation  of  all  moneys 
agtnt  for  the  State,  but  as  principal.  And  received  by  a  certain  county  from  fines 
see  Bush  v.  Shipman,  5  III.  186;  Rich-  and  penalties  may  be  revoked  at  pleasure 
land  County  v.  Lawrence  County,  12  111.  of  legislature.  Watson  Seminary  v.  Co. 
1 ;  Sangamon  Co.  v.  Springfield,  63  111.  Ct.  of  Pike  Co.,  149  Mo.  57,  50  S.  W.  880, 
66 ;  Borough  of  Dunmore's  Appeal,  52  45  L.  R.  A.  675.3 
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them ;  and  the  grant  of  the  franchise  can  no  more  be  resumed  by 
the  legislature,  or  its  benefits  diminished  or  impaired  without  the 
consent  of  the  grantees,  than  any  other  grant  of  property  or  valu- 
able thing,  unless  the  right  to  do  so  is  reserved  in  the  charter 
itself.^    As  the  power  to  grant  unamendable  and  irrepealable 

1  Dartmouth  College  v.  Woodward,  4  &  N.  Turnp.  Co.,  —  Tenn  — ,  61  S. W.  1096 

Wheat.  618;  Trustees  of  Vincennes  Uni-  (Nov.  27,  1900).3    "^^^  ^^^  passage  of 

Tersity  v.  Indiana,  14  How.  268 ;  Planters'  an  act  of  incorporation,  however,  does 

Bank  v.  Sharp,  6  How.  301 ;  Piqua  Bank  not  make  the  contract;  and  it  may  be  re- 

V.  Knoop,   16    Uow.   ^9 ;    Binghamton  pealed  prior  to  a  full  acceptance  by  the 

Bridge  Case,  3  Wall.  61 ;  Norris  v.  Trus-  corporators.    Mississippi  Society  v.  Mus* 

tees  of  Abingdon  Academy,  7  G.  &  J.  7 ;  grove,  44  Miss.  820,  7  Am.  Rep.  723.    Or 

Grammar  Scliool   i;.  Burt,  11   Vt.  632  ;  amended,  Cincinnati,  H.  &  I.  R.  K.  Co.  v. 

Brown  u.  Hummel,  6  Pa.  St.  86;  State  Clifford,  113  Ind.  460,  16  N.  E.  624.    See, 

V.  Hey  ward,  3  Rich.  889 ;  People  v,  Man-  further,  Chincleclamouche  L.  &  B.  Co.  v. 

hattan  Co.,  9  Wend.  361 ;  Commonwealth  Com.,  100  Pa.  St.  438.    After  the  adoption 

V,  Cullen,  13  Pa.  St.  132 ;  Commercial  of  a  constitutional  amendment  allowing 

Bank  of  Natchez  v.  State,  14  Miss.  699 ;  amendment  and  repeal  of  charters,  a  cor- 

Backus  V.  Lebanon,  11  N.  H.  19;  Michi-  poration,  previously  chartered,  accepted 

gan    State   Bank   v.    Hastings,  1  Doug,  acta  of  the  legislature.    Held    tiiat  its 

(Mich.)  226;  Bridge  Co.  v.  Hoboken  Co.,  charter  thereby  became  subject  to  alterar 

13  N.  J.  £q.  81 ;  Miners'  Bank  v.  United  tion  under  tlie  amendment,  and  that  it 

States,  1  Greene  (Iowa),  653;  Edwards  v.  was  affected  by  a  constitutional  amend- 

Jagers,  19  Ind.  407  ;  State  p.  Noyes,  47  nient  passed  thereafter.    Penn.  R.  B.  Co. 

Me.  189;  Bruffet  v.  G.  W.  R.  R.  Co.,  25  v.  Duncan,  HI  Pa.  St.  362.    In  affirming 

111.  368 ;  People  v.  Jackson   &  Michigan  this  decision  it  is  held  that  the  corpora-  ' 

Plank  Road  Co.,  9  Mich.  286;  Bank  of  tion  took  its  charter  subject  to  changes 

the  State  v.  Bank  of  Cape  Fear,  18  Ired.  in  the  constitution  and  general  laws  of 

76 ;  Mills  v.  Williams,  1 1  Ired.  568  ;  Haw-  the  State.    Penn.  R.  R.  C^o.  v.  Miller,  182 

thome  V.  Calef,  2   Wall.    10;    Wales  v.  U.  S.  76,  10  Sup.  Ct.  Rep.  34.    An  act, 

Stetson,  2  Mass.  148;  Nichols  v.  Bertram,  passed  after  the  granting  of  a  charter, 

8  Pick.  342 ;  Ring  v.  Dedham   Bank,  15  allowing  the  corporation  in  a  proper  case 

Mass.  447 ;  State  v.  Tombeckbee  Bank,  2  to  be  wound  up,  is  valid.    A  corporation 

Stew.  30;  Central  Bridge  v.  Lowell,  16  is  subject  to  such  reasonable  regulation 

Gray,    106;  Bank   of   the   Dominions,  as  the  legislature  may  prescribe  short  of 

McVeigh,  20  Gratt.  457 ;  Sloan  v.  Pacific  a  material  interference  with  its  privileges. 

R.  R.  Co.,  61  Mo.  24 ;  State  v.  Richmond,  Chicago  Life  Ins.  Co  v.  Needles,  113  U.  S. 

&c.  R.  R.  Co.,  73  N.  C.  527;  Turnpike  674,  6  Sup.  Ct.  Rep.  681.    ([Until  the  cor- 

Co.  V.  Davidson  Co.,  3  Tenn.  Ch.  897 ;  poration  has  entered  upon  the  execution 

Detroit  v.  Plank  Road  Co.,  43  Mich.  140,  of  a  general  power  granted  to  it  («.  g.  to 

5N.  W.  276;  Penn.  R.  R.  Co.  v.  Balti-  mortgage  its  property)  the    legislature 

more,  &c.  R.  R.  Co.,  60  Md.  268 ;  Com.  v.  may  modify  at  will  the  conditions  under 

Erie  &  W.  Tr.  Co.,  107  Pa.   St.  112;  which  that  power  may  be  exercised  (e.  ^. 

Houston  &  T.  C.  Ry.  Co.  v.  Texas  &  P.  may  enact  that  subsequent  judgments 

Ry.  Co.,  70  Tex.  649,  8  S.  W.  498 ;  QCity  against  the  corporation  shall    be  prior 

R.  Co.  V.  Citizens'  Street  R.  Co  ,  166  U.  S.  liens  upon  its  property).    East  Tenn.,  V. 

567, 17  Sup.  Ct.  Rep.  653 ;  Mich.  Tel.  Co.  &  G.  R.  Co.  v.  Frazier,  139  U.  S.  288,  11 

o.  St.  Joseph,  121  Mich.  502, 80 N.  W.  883,  Sup.  Ct.  Rep.  517.3    The  provision  in  a 

47  L.  R.  A.  87  ;  IngersoU  v.  Nassau  Elec-  railroad  charter  prescribing  the  manner 

trie  R.  Co.,  157  N.  T.  463, 52  N.  E.  646, 43  in  which  it  may  take  lands  for  its  pur- 

L.  R.  A.  286 ;    Franklin  Co.  Grammar  poses,  only  gives  a  remedy  which  may  be 

School  v.  Bailey,  62  Vt.  467,  20  Atl.  820,  altered.    Mississippi  R.  R.   Co.   v.  Mc- 

10  L.  R.  A.  405,  and  note;  Nashville,  M.,  Donald,  12  Heisk.  64.    Giving  the  right 

&  S.  Tump.  Co.  V.  Davidson  County,  106  of  cumulative  voting  to  stockholders  in  a 

Tenn.  258,  61  S.  W.  68 ;  State  v.  Lebanon  corporation  with  an  irrepealable  charter. 
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charters  is  one  readily  susceptible  of  being  greatly  abused,  to  the 

prejudice   of   important   public  interests,  and  has  been  greatly 

abused  in  the  past,  the  people  in  a  majority  of  the  States,  in 
framing  or  amending  their  constitutions,  have  prudently  guarded 

which  proTides  that  each  share  shall  have  the  outlay  is  the  consideration  on  the 
one  rote,  is  a  violation  of  contract.  State  other.  It  is  a  contract,  and  therefore  can- 
V.  Greer,  78  Mo.  188.  It  is  under  tiie  not  be  modified,  clianged,  or  annulled, 
protection  of  tlie  decision  in  the  Dart-  without  the  consent  of  both  parties." 
mouth  College  Case  that  the  most  enor-  An  incorporated  academy,  whose  endow- 
mous  and  threatening  powers  in  our  ment  comes  exclusively  from  the  public, 
country  have  been  created ;  some  of  the  is  a  public  corporation.  Dart  v.  Houston, 
great  and  wealthy  corporations  actually  22  Ga.  606.  Compare  State  v,  Adams, 
having  greater  influence  in  the  country  44  Mo.  670.  [In  Skaneateles  Water 
at  large,  and  upon  the  legislation  of  the  Works  Co.  v.  Skaneateles,  161  N.  Y  164, 
country,  than  the  States  to  which  they  66  N.  E.  662,  the  municipality  gave  to 
owe  their  corporate  existence.  Every  the  water  company  a  franchise  to  main- 
privilege  granted  or  right  conferred  —  no  tain  and  operate  within  its  corporate 
matter  by  what  means  or  on  what  pre-  limits  a  system  of  water-works  for  fur- 
tence  —  being  made  inviolable  by  the  nishing  to  the  municipality  and  its  in- 
Constitution,  the  government  is  frequently  habitants  water.  Later  the  municipality 
found  stripped  of  its  authority  in  very  ini-  took  appropriate  action  for  the  construc- 
portant  particulars,  by  unwise,  careless,  tion  of  a  system  of  water-works  of  its 
or  corrupt  legislation  ;  and  a  clause  of  the  own.  The  action  was  enjoined  as  in 
federal  Constitution,  whose  purpose  was  violation  of  the  provision  of  the  Federal 
to  preclude  the  repudiation  of  debts  and  Constitution  against  the  impairment  of 
just  contracts,  protects  and  perpetuates  contracts.  This  case  differs  from  Syra- 
the  evil.  cuse  Water  Co.  v.  Syracuse,  116  N.  Y. 

And  as  to  the  right  to  regulate  charges  167,  22  N.  E.  881,  6  L.  R.  A.  646,  and  Re 

for  transportation  of  persons  and  prop-  Brooklyn,  143  N.  Y.  696,  38  N.  £.  983, 

erty,  see  post,  p.  870.  26  L.  R.  A.  270,  in  that  in  those  cases  it 

In  Mills  V.  Williams,  11  Ired.  668,  661,  was  a  question  of  whether,  where  the 
Pearson,  J.,  states  the  difference  between  franchise  did  not  purport  to  be  exclusive, 
the  sets  of  incorporation  of  public  and  a  franchise  might  be  given  to  a  com- 
private  corporations  as  follows :  ''  The  peting  company.  The  Brooklyn  case  is 
snbsUntial  distinction  is  this :  Some  cor-  affirmed  in  106  U.  S.  686,  17  Sup.  Ct. 
porations  are  created  by  the  mere  will  of  Rep.  718,  sub  nom.,  Long  Island  Water- 
the  legislature,  there  being  no  other  Supply  Co.  &.  Brooklyn.  The  Skaneateles 
party  interested  or  concerned.  To  this  Case  affirms  the  rule  of  these  cases  that 
party  a  portion  of  the  power  of  the  legis-  such  second  franchises  might  be  granted, 
lature  is  delegated,  to  be  exercised  for  the  but  holds  that  the  municipality  itself  can- 
general  good,  and  subject  at  all  times  to  not  enter  such  competition  without  being 
be  modified,  changed,  or  annulled.  Other  open  to  the  constitutional  objection.  See 
corporations  are  the  result  of  contract,  also  Vicksburg  Waterworks  Co.  i*.  Vicks- 
The  legislature  is  not  the  only  party  in-  burg,  186  U.  S.  66,  —  Sup.  Ct  Rep. — . 
terested ;  for,  although  it  has  a  public  Westerly  Water  Works  r.  Westerly,  76 
purpose  to  be  accomplished,  it  chooses  to  Fed.  Rep.  181.  See  also  additional  cases 
do  it  by  the  instrumentality  of  a  second  cited  ante,  p.  887f  note  a.  A  statute  re- 
party.  These  two  parties  make  a  con-  lieving  street  railway  company  from  the 
tract.  The  legislature,  for  and  in  consid-  obligation  to  repair  any  portion  of  the 
eration  of  certain  labor  and  outlay  of  streets  over  which  its  tracks  are  laid, 
money,  confers  upon  the  party  of  the  does  not  impair  the  obligation  of  con- 
second  part  the  privilege  of  being  a  cor-  tract.  Springfield  v.  Springfield  St  Ry. 
poration,  with  certain  powers  and  capaci-  Co ,  —  Mass.  — ,  64  N.  E.  677  (July  16» 
ties.  The  expectation  of  benefit  to  the  1002) ;  Worcester  v.  Worcester  St.  Ry. 
public  is  the  moving  consideration  on  one  Co.,  —  Mass.  — ,  64  N.  E.  681  (July  16, 
side ;  that  of  expected  remuneration  for  1902).3 
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against  it  by  reserving  the  right  to  alter,  amend,  or  repeal  all  laws 
that  may  be  passed,  conferring  corporate  powers.  These  provi- 
sions give  protection  from  the  time  of  their  adoption,  but  the 
improvident  grants  theretofore  made  are  beyond  their  reach.*  In 
many  States  the  constitutions  also  prohibit  special  charters,  and 
all  corporations  are  formed  by  the  voluntary  association  of  indi- 
viduals under  general  laws.* 

^  Respecting  the  power  to  amend  or  46  Md.  67;  State  v.  Com'rs  of  R.   R. 

repeal  corporate  grants,  some  troublesome  Taxation,  37  N.J.  228;  State  v.  Major 

questions  are  likely  to  arise  which  have  of  Newark,  35  N.J.  167;  West  Wis.  R.  K. 

only  as  yet  been  hinted  at  in  the  decided  Co.  r.  Supervisors,  35  Wis.  257 ;  Union 

cases.   Corporations  usually  acquire  prop-  Improvement  Co.  v.  Commonwealth,  G9 

erty  under  their  grants ;  and  any  property  Pa.  St.  140 ;  111.  Cent.  R.  R.  Co.  v.  Peo- 

or  any  rights  which  become  vested  under  pie,  95  111.  313,  1  Am.  &  Eng.  R.  R.  Cas. 

a   legitimate    exercise    of    the    powers  188 ;  Rodemacher  v.  Milwaukee,  &c.  R.  R. 

granted,  no  legislative  act  can  take  away.  Co.,  41  Iowa,  297,  20  Am.  Rep.  502;  Gor- 

Conimon wealth  v.  Essex  Co.,  13  Gray,  man  v.  Pacific  R.  R.  Co.,  20  Mo.  441 ; 

289 ;  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Gardner  v.  Hope  Ins.  Co.,  9  R.  1. 194,  U 

Sinking  Fund  Cases,  99  U.  S.  700 ;  Attor-  Am.  Rep.  238 ;  Yeaton  v.  Bank  of  Old 

ney-General  i^.   Railroad  Companies,  35  I>om.,  21  Gratt.  598 ;  Toinlinson  r.  Jes- 

Wis.  425;  Detroit  v.  Detroit  &  Howell  sup,  15  Wall.  45i;  Tomlinson  p.  Branch. 

P.  R.  Co.,  43  Mich.  140,  5  N.  W.  275.  15  Wall.  400;  Miller  o.  State.  15  Wall.  478; 

See  post,  pp.  837-839.    But  a  legislature  Holyoke  Co.   v,  Lyman,  15  Wall.  500 ; 

may  grant  to  another  corporation  the  Detroit  v,  Detroit  &  H.  P.  R.   Co.,  48 

franchises  of  an  existing  one,  and  may  Mich.  140,  5  N.  W.  275;  Ashuelot  R.  R. 

authorize    the    taking    of   its    property  Co.  v.  Elliott,  58  N.  H.  451 ;  [^Hamilton 

upon  compensation  made.    Greenwood  v.  Gaslight  &  Coke  Co.  v.  Hamilton,  146 

Freight  Co.,  105  U.  S.  18.    A  new  con-  U.  S.  258,  13  Sup.  Ct  Rep.  90.    After 

stitution  may  allow  water  rates  to  be  subscribers  to  stock  have  paid  for  it  in 

fixed  by  a  public  board,  although  the  full,  the  legislature  cannot  increase  their 

company  had  under  the  law  of  its  organi-  liabilities.    Enterprise  Ditch  Co.  v.  Mofflt, 

zation  the  right  of  representotion  upon  58  Neb.  642,  79  N.  W.  560.  45  L.  R.  A. 

the  board.     Spring  Valley  Water  Works  647.] 

».  Schottler,  110  U.  S.  347, 4  Sup.  Ct.  Rep.  Where  no  power  to  amend  a  charter 

48.     In  many  cases  the  property  itself  has    been    reserved,    amendments   may 

becomes  valueless  unless  its  employment  nevertheless  be  made  with  the  cunsent 

in  the  manner  contemplated  in  the  cor-  of  the  corporation,  but  the  corporation 

porate  grant  may  be  continued ;  as  in  the  cannot  bind  its  shareholders  by  the  ac* 

case,  for  instance,  of  railroad  property ;  ceptance  of    amendments  which    effect 

and  whatever  individual  owners  of  such  fundamental  changes  in  its  character  or 

property    might    do    without    corporate  purpose.      See  Gray  v.  Navigation  Co., 

powers,  it  must  be  competent  for  the  2  W.  &S.  156,  87  Am.  Dec.  500;  Stevens 

stockholders  to  do  after  their  franchises  v.  Rutland,  &c.  R.  R.  Co.,  29  Vt.  545. 

are  taken  away.     Without  speculating  [[Where  such  power  has  been  reserved, 

on  the  difficulties  likely  to  arise,  refer-  the  mode  of  electing  directors  may  be  so 

ence  is  made  to  the  following  cases,  in  modified  as  to  permit  cumulative  voting 

which   the  reserved  power  to  alter  or  in  order  to  secure  proportional  represen- 

repeal  corporate  grants  has  been  consid-  tation  on  the  board  of  directors.    Looker 

ered  or  touched  upon :  Worcester  v.  Nor-  v.  Maynard,  179  U.  S.  46,  21  Sup.  Ct. 

wich,  &c.    R.    R.  Co.,  109   Mass.   103;  Rep.  21.] 

Railroad  Commissioners  v.  Portland,  &c.  ^  Where  corporations  are  thus  formed, 
R.  R.  Co.,  63  Me.  269,  18  Am.  Rep  208 ;  the  articles  of  association,  taken  in  con- 
State  r.  Maine  Cent.  R.  R.  Co.,  66  Me.  nectlon  with  the  General  Statute  under 
488;  Ames  r.  Lake  Superior  R.  R.  Co.,  M'hich  they  are  entered  into,  constitute 
21  Minn.  201 ;  Sprigg  v.  Telegraph  Co.,  the  charter. 
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Perhaps  the  most  interesting  question  which  arises  in  this  dis- 
cussion is,  whether  it  is  competent  for  the  legislature  to  so  bind 
up  its  own  hands  bj  a  grant  as  to  preclude  it  from  exercising 
for  the  future  any  of  the  essential  attributes  of  sovereignty  in 
regard  to  any  of  the  subjects  within  its  jurisdiction ;  whether, 
for  instance,  it  can  agree  that  it  will  not  exercise  the  power  of 
taxation,  or  the  police  power  of  the  State,  or  the  right  of  eminent 
domain,  as  to  certain  specified  property  or  persons;  and  whether, 
if  it  shall  undertake  to  do  so,  the  agreement  is  not  void  on  the 
general  principle  that  the  legislature  cannot  diminish  the  power 
of  its  successors  by  irrepealable  legislation,  and  that  any  other 
rule  might  cripple  and  eventually  destroy  the  government  itself. 
If  the  legislature  has  power  to  do  this,  it  is  certainly  a  very  dan- 
gerous power,  exceedingly  liable  to  abuse,  and  may  possibly  come 
in  time  to  make  the  constitutional  provision  in  question  as  prolific 
of  evil  as  it  ever  has  been,  or  is  likely  to  be,  of  good. 

So  far  as  the  power  of  taxation  is  concerned,  it  has  been  so 
often  decided  by  the  Supreme  Court  of  the  United  States,  though 
not  without  remonstrance  on  the  part  of  State  courts,^  that  an 
agreement  by  a  State,  for  a  consideration  received  or  supposed 
to  be  received,  that  certain  property,  rights,  or  franchises  shall 
be  exempt  from  taxation,  or  be  taxed  only  at  a  certain  agreed 
rate,  is  a  contract  protected  by  the  Constitution,  that  the  question 
can  no  longer  be  considered  an  open  one.^    In  any  case,  however, 

1  Mechanics*  &  Tradere'  Bank  v.  De-  •  New  Jersey  w.  Wilson,  7  Cranch,  164; 

bolt,  1   Ohio  St.  591;    Toledo  Bank  v.  Gordon  v.  Appeal  Tax  Court,  3  How.  183; 

Bond,  1  Ohio  St.  622 ;   Knoop  v.  Piqua  Piqua  Bank  v.  Knoop,  16  How.  869 ;  Ohio 

Bank,  1  Ohio  St.  608;  Milan  &  R.  Plank  Life  &  Trust  Co.  v.  Debolt,   16   How. 

Road  Co.  V.  Husted,  3  Ohio  St.  678 ;  Pis-  416 ;   Dodge  v.  Woolsey,  18  How.  881 ; 

cataqua  Bridge  v,  N.  H.  Bridge,  7  N.  H.  Mechanics'  &  Traders'  Bank  v.  Debolt, 

85;   Brewster  v.  Hough,  10  N.  H.  138;  18    How.  380;    Mechanics'  &   Traders' 

Backus  V,  Lebanon,  11  N.  H.  19;  Thorpe  Bank  i;.  Thomas,  18  How.  384;  McGee  v, 

v.  R.  &  B.  R.  R.  Co.,  27  y  t  140 ;  Brainard  Mathis,  4  Wall.  148 ;  Home  of  the  Friend- 

V.  Colchester,  31  Conn.  407;  Mottv.  Penn-  less  r.  Rouse,  8  Wall.  430;  Washington 

sylvania  R.  R.  Co.,  30  Pa.  St.  9;  East  Unirersity  v.  Rouse,  8  Wall.  489;   Wil- 

Saginaw  Salt  Manuf.  Co.  v.  East  Saginaw,  mington  R.  R.  Co.  v.  Reid,  18  Wall.  264 ; 

19  Mich.  259;  West  Wis.  R.  Co.  v.  Super-  Raleigh  &  Gaston  R.  R.  Co.  v.  Reid,  18 

visor  of  Trempeleau  Co.,  35  Wis.  257,  265 ;  Wall.  269 ;  Humphrey  v.  Pegues,  16  Wall. 

Attorney-General  p.  Chicago,  &C.R.R.  Co.,  244;    Pacific  R.  R.  Co.  v,  Maguire,  20 

35  Wis.  426,  672.    See  also  the  dissenting  Wall,  86:  New  Jersey  v.  Yard,  96  U.  S. 

opinion  of  Mr.  Justice  Afiller,  in  Washing-  104 ;   Farrington  v.  Tennessee,  95  U.  S. 

ton  University  v.  Rouse,  8  Wall.  439,  441,  679;  University  t;.  Illinois,  99  U.  S.  809; 

in  wlilch  the  Chief  Justice  and  Justice  New  Orleans  v.  Houston,  119  U.  S.  265, 

Field  concurrpd.    Also  Raleigh,  Ac.  R.  R.  7  Sup.  Ct  Rep.  198.     See  also  Atwater  v. 

Co  r.  Reid,  64  N.  C.  155.   That  one  legisla-  Woodbridge,  6   Conn.  223;    Osborne   v, 

ture  cannot  deprive  another  of  the  right  Humphrey,  7  Conn.  835;  Parker  v.  Red- 

to  amend  a  charter  by  delegating  to  a  city  field,  10  Conn.  490;  Landon  v.  Litchfield, 

power  10  grant  corporate  rights,  see  State  11  Conn,  251;   Herrick  i;.  Randolph,  18 

V.  Hubert,  72  Wis.  184,  39  N.  W.  326.  Vt  525 ;  Armington  r.  Barnet,  15  Vt 
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there  must  be  a  consideration,  so  that  the  State  can  be  supposed 
to  have  received  a  beneficial  equivalent ;  for  it  is  conceded  on  all 
sides  thaty  if  the  exemption  is  made  as  a  privilege  oulj,  it  may  bo 
revoked  at  any  time.^  And  it  is  but  reasonable  that  the  exemp- 
tion be  construed  with  strictness.^ 


745 ;  O'Donnell  v.  Bailej,  24  Miss.  886 ;  case,  it  most  be  the  result  of  a  deliberate 

St.  Paul,  &C.  R.  R.  Co.  v.  Parcher,  14  intention  to  relinquish  this  prerogative 

Minn.  297;    Grand    Gulf   R.  R.  Co.  v.  of    sovereignty,    distinctly    manifested. 

Buck^  58  Miss.  246;   Central  R.  R.  Co.  Kaston  Bank  t*.  Commonwealth,  10  Pa. 

o.  State,  54  Ga.  401;  St.  Louis,  &c.  R.  R.  St.  450;    Providence  Bank  v.  Billings, 

Co.  v.  Loftin,  80  Ark.  693;  Prop'rs  Mt.  4  Pet.  514;  Christ  Church  i;.  Philadelphia, 

Auburn  Cem.  v.  Cambridge,  150  Mass.  12,  24  How.  300 ;   Gilman  v.  Sheboygan,  2 

22  N.  E.  Rep.  66,  where  an  exemption  Black,  510;  Louisville  &  N.  R.  R.  Co.  v, 

from  all  public  taxes  was  held  to  cover  a  Palmes,  100  U.  S.  244, 3  Sup.  Ct.  Rep.  198 ; 

sewer  assessment    [And  see  also  Mobile  Memphis  Gaslight  Co.  v.  Shelby  Co.,  109 

&  O.  R.  Co.  V.  Tennessee,  158  U.  S.  486,  U.  S.  898,  8  Sup.  Ct  Rep.  205;  Chicago, 

14  Sup.  Ct.  Rep.  968 ;  Stearns  v.  Minne-  B.  &  K.  C.  Ry.  Co.  v.  Guffey,  120  U.  S. 

sota,  179  U.  S.  223,  21  Sup.  Ct  Rep.  78 ;  569, 7  Sup.  Ct  Rep.  693 ;  State  v.  Hilbert, 

Berger  v.  United  States  Steel  Corp.,—  72  Wis.  184,  89  N.  W.  826;  Herrick  o, 

K.  J.  L.  — ,  58  Atl.  68.    Where  the  legis-  Randolph,  13  Vt  525;  East  Saginaw  Salt 

lature  has  reserved  the  right  to  amend,  Manuf.  Co.  u.  East  Saginaw,  19  Mich. 

alter,  or  repeal  any  and   all  corporate  259;  in  error,  18  Wall.  373;  People  v. 

charters,  the  withdrawal  of  an  exemption  Roper,  35  N.  Y.  629;  People  v.  Commis- 

from  taxation  does  not  impair  the  obli-  sioners  of  Taxes,  47  N.  Y.  501;  People 

gation  of  any  contract.    Louisville  Water  ».  Davenport,  91 N.  Y.  574 ;  Lord  v.  Litch- 

Co.  V.  Clark,  143  U.  S.  1,  12  Sup.  Ct  Held,  36  Conn.  116,4  Am.  Rep.  41;  Erie 

Rep.  346.J  Railway  Co.  v.   Commonwealth,  66  Pa. 

1  Christ  Church  «.  Philadelphia,  24  St.  84,  5    Am.   Rep.  351 ;    Bradley    v. 

How.   300;    Brainard   v.  Colchester,  81  McAtee,  7  Bush,  667,  3  Am.  Rep.  309; 

Conn.  407.    See  also  Commonwealth  r.  North  Missouri  R.  R.  Co.  v.  Maguire,  49 

Bird,  12  Mass.  442;  Dale  r.  The  Gover-  Mo.  490,  8  Am.  Rep.  141:  Illinois  Cent 

Dor,  8  Stew.  387;  Com'rs  Calhoun  Co.  v.  R.  R.  Co.  v.  Irvin,  72  III.  452.    QCoving- 

Woodstock  Iron  Co.,  82  Ala.  151,  2  So.  ton  v.  Kentucky,  173  U.  S.  231.  19  Sup. 

132.    [^Grand  Lodge  of  Louisiana  v.  New  Ct.    Rep.    383 ;    Citizens'    Sav.    Bk.    v. 

Orleans,  166  U.  S.  143,  17  Sup.  Ct  Rep.  Owensboro,  178  U.  S.  686,  19  Sup.   Ct 

623.    But  see  Farrington  v.  Tennessee,  Rep.  530,  571 ;  Louisville  v.  Bk.  of  Louis- 

95  U.  S.  679,  and  Bk.  of  Commerce  w.  ville,  174  U.  S.  489,  19  Sup.  Ct.  Rep.  753. 

Tennessee,  161   U.  S.  134,  16  Sup.  Ct.  But  taxes  cannot,  after  revocation  of  an 

Rep.  456,  both  of  which  seem  to  overlook  exemption,  be  levied  for  any  part  of  the 

the  necessity  for  a  consideration.]]    If  an  time  prior  to  such  revocation.    Louisville 

exemption  from  taxation  exists  in  any  Water  Co.  v.  Kentucky,  170  U.  S.  127, 18 


<  See  Cooley  on  Taxation,  146,  and 
cases  cited.  Hoge  v.  Railroad  Co.,  99 
U.  S.  848 ;  Railway  Co.  v.  Philadelphia, 
101  U.  S.  528;  Vicksburg,  S.  &  P.  R.  R. 
Co.  V.  Dennis,  116  U.  S.  665,  6  Sup.  Ct. 
Rep.  625 ;  Chicago,  B.  &  K.  C.  Ry.  Co.  v. 
Guffey,  120  U.  S.  569,  7  Sup.  Ct  Rep. 
093;  Yazoo  &  M.  R.  R.  Co.  v  Thomas, 
182  U.  S.  174,  10  Sup.  Ct  Rep.  68.  [^Bk. 
of  Commerce  v.  Tennessee,  103  U.  S.  416, 
16  Sup.  Ct  Rep.  1113.  mod.  s.c.  161  U.  S. 
134,  16  Sup.  Ct  Rep.  456.     Exemption 


will  not  be  presumed.  New  Orleans  C.  & 
L.  R.  Co.  c.  New  Orleans,  143  U.  S.  192, 
12  Sup.  Ct.  406.  Strictly  construed,  St 
Paul,  M.  &  M.  R.  Co.  v.  Todd  County, 
142  D.  S.  282,  12  Sup.  Ct  Rep.  281, 
aff.  88  Minn.  168,  86  N.  W.  109.  See 
also  Wheeling  &  B.  Bridge  Co.  r. 
Wheeling  Bridge  Co.,  138  U.  S.  287,  11 
Sup.  Ct  Rep.  801 ;  Joy  v.  St  Louis.  138 
U.  S.  1,  11  Sup.  Ct  Rep.  243,  and  Free- 
port  W.  Co.  p.  Freeport,  180  U.  S.  587, 
21  Sup.  Ct  Rep.  493.3 
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The  power  of  the  legislature  to  preclude  itself  in  any  case  from 

exercising  the  power  of  eminent  domain  is  not  so  plainly  decided. 

It  must  be  conceded,  under  the  authorities,  that  the  State  may 
grant  exclusive  franchises,  —  like  the  right  to  construct  the  only 

Sop.  Ct.  Rep.  571,  rev.  18  Ky.  L.  Hep.  lowing  Phoenix  F.  &  M.  Ins.  Co.  v.  Ten- 
620,  37  S.  W.  676.3    Upon  the  reorganiza-  nesaee,  above ;  People,  &c.  v.  Cook,  148 
tion  of  a  corporation  which  had  enjoyed  U.  S.  397,  18  Sup.  Ct.  Rep.  646,  aff.  110 
an  exemption,  it  passes,  if  all  the  **privi-  N.  Y.  443,  18  N.  E.  113,  47  Hun,  467. 
leges  **  of  the  old  pass  to  the  new ;  not,  See  also  Wilmington  &  W.   R.  Co.  v. 
if   the    "rights   and    franchises"   alone  Alsbrook,  146  U.   S.  270,   18  Sup.   Ct. 
pass.    Memphis  &  L.  R.  R.  R.  Co.  v.  R.  R.  Rep.  72.      Nor  the  power  to  fix  tolls. 
Com'rs,  112  U.  S.  009,  6  Sup.  Ct.  Rep.  St.  Louis  &  S.  F.  R.  Co.  v.  Gill.  166  U.  S. 
21;9;   St  Louis  Iron  M.  &  S.  Ry.  Co.  v,  649,  16  Sup.  Ct.  Rep.  484,  491,  aff.  64 
Berry,  118  U.  S.  466,  6  Sup.  Ct.  Rep.  629;  Ark.  101,  15  S.  W.  18,  11  L.  R.  A.  462; 
Tennessee  i?.  Whitworth,  117  U.  8.139,  Norfolk  &  W.  R.  Co.  ».  Pendleton,  166 
6  Sup.  Ct.  Rep.  646.    See  Detroit  St.  Ry.  U.  S.  667,  16  Sup.  Ct.  Rep.  418.    Where 
Co.  V.  Guthard,  61  Mich.  180,  16  N.  VV.  a  corporation  authorized  to  carry  on  an 
328.      QGrant  of  "  powers,  rights,   and  insurance  business  takes  advantage,  sf^er 
capacities "  of  old  corporation  to  new  the  adoption  of  a  constitutional  provision 
does  not  include  exemptions  enjoyed  by  prohibiting  exemptions  from  taxation,  of 
old.    Covington  &  L.  Turnpike  Road  Co.  a  statute  permitting  it  to  do  a  banking 
V.  Sandford,  164  U.  S.  678,  17  Sup.  Ct.  business,  it  so  radically  changes  the  char- 
Rep.  198.    Grant  of  ''all  the  rlgiits  and  acter  of  its  business  as  to  lose  its  exemp- 
privileges,"  omitting  "  and  immunities,"  tion  from  taxation.    Memphis  City  Bank 
impliedly  excludes  the  grant  of  exemp-  v.  Tennessee,  161  U.  S.  186,  16  Sup.  Ct. 
tion  from  taxation  enjoyed  by  old  com-  Rep.  468,  aff.  91  Tenn.  674,   19  8.  W. 
pany.    Phoenix  F.  &  M.  Ins.  Co.  v.  Ten-  1045.     And  when  two  corporati«)ns  are 
nessee,  161  U.  S.  174,  16  Sup.  Ct.  Rep.  consolidated,  a  new  corporation  is  formed, 
471,  aff.  91  Tenn.  666.     And   where  a  and    if    before  the  consolidation    takes 
corporation  is  exempt  from  taxation  and  place  a  constitutional  prohibition  of  ex- 
becomes  insolvent  and  its  charter  is  sold  emptions  from  taxation  has  been  made, 
under  judicial  decree,  but  not  the  shares  the  legislative  grant  to  the  consolidated 
of  stock  of  the  stockholders,  the  pur-  corporation  of  all  the  "  rights,  privileges, 
chasers  acquire  only  the  right  to  reor-  and  immunities "  of  the  old  corporations 
ganize  as  a  corporation,  subject  to  all  is  ineffective  to  exempt  the  new  from 
the  laws  then  in  force,  including  a  con-  taxation.    Keokuk  &  W.  R.  Co.  v.  Mis- 
stitutional  amendment  passed  after  the  souri,  162  U.  S.  301,  14  Sup.  Ct.  Rep. 
organization  of  the  original  corporation  692,  afC.  99  Mo.  80, 12  S.  W.  290 ;  Yazoo 
and  prior  to  the   sale  of   the  charter.  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  8. 
Mercantile  Bank  v,  Tennessee,  161  U.  S.  1,  21    Sup.  Ct   Rep.  240,  aff  77  Miss. 
161,  16  Sup.  Ct.  Rep.  466,  aff.  96  Tenn.  802,  306,  316.  24  So.  200,  817,  28  So. 
212,  31  8.  W.  989.     Delay  in  accepting  a  956.    Where  corporations  are  taxed  upon 
charter  containing  exemptions  from  tax-  their  capital  stock,  the  consolidated  cor- 
ation  until  after  a  con.«titutional  provision  poration  may  be  compelled  by  the  State 
prohibiting  exemptions  has  been  passed  under  whose  laws  it  is  incorporated  to 
is  fatal.    Planters'  Ins.  Co.  v.  Tennessee,  pay  the  tax  upon  its  entire  capital  stock, 
161  U.  8. 198,  10  Sup.  Ct.  Rep.  466,  aff.  and  not  merely  upon  that  of  the  consoli- 
96  Tenn.  208,  81   S.  W.  992.    An  act  dating  corporation  which  was  formerly 
giving  a  new  corporation  "all  the  .  .  .  a  corporation  of  that  State.    Ashley  w. 
powers,  rights,  reservations,  restrictions  Ryan,  163  U.  S.  436,  14  Sup.  Ct.  Rep. 
and  liabilities  given  to  and  imposed  upon"  866.    The  new  corporation  is  subject  to 
the  old,  does  not  convey  to  the  new  an  all  the  laws  existing  at  the  time  of  its 
exemption  from  taxation  enjoyed  by  the  organization.     People,  Ac.  v.  Cook,   148 
old.    Home  Ins.  &  T.  Co.  v.  Tennessee,  U.  S.  897,  13  Sup.  Ct.  Rep.  646,  aff.  110 
101  U.  8.  198,  16  Sup.  Ct.  Rep.  476,  fol-  N.  Y.  443, 18  N.  E.  118,  47  Hun,  467.] 
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railroad  which  shall  be  built  between  certain  termini ;  or  the  only 
bridge  which  shall  be  permitted  over  a  river  between  specified 
limits ;  or  to  own  the  onlj  ferry  which  shall  be  allowed  at  a  cer- 
tain point,^  —  but  the  grant  of  an  exclusive  privilege  will  not  pre- 
vent the  legislature  from  exercising  the  power  of  eminent  domain 
in  respect  thereto.  Franchises,  like  every  other  thing  of  value, 
and  in  the  nature  of  property,  within  the  State,  are  subject  to  this 
power;  and  any  of  tiieir  incidents  may  betaken  away,  or  them- 
selves altogether  annihilated,  by  means  of  its  exercise.*  And  it 
is  believed  that  an  express  agreement  in  the  charter,  that  the 
power  of  eminent  domain  should  not  be  so  exercised  as  to  impair 
or  affect  the  franchise  granted,  if  not  void  as  an  agreement  be- 
yond the  power  of  the  legislature  to  make,  must  be  considered 
as  only  a  valuable  portion  of  the  privilege  secured  by  the  grant, 
and  as  such  liable  to  be  appropriated  under  the  power  of  eminent 
domain.  The  exclusiveness  of  the  grant,  and  the  agreement 
against  interference  with  it,  if  valid,  constitute  elements  in  its 
value  to  be  taken  into  account  in  assessing  compensation  ;  but 
appropriating  the  franchise  in  such  a  case  no  more  violates  the 
obligation  of  the  contract  than  does  the  appropriation  of  land 
which  the  State  has  granted  under  an  express  or  implied  agree- 
ment for  quiet  enjoyment  by  the  grantee,  but  which  nevertheless 
may  be  taken  when  the  public  need  requires.^  All  grants  are 
subject  to  this  implied  condition ;  and  it  may  well  be  worthy  of 
inquiry,  whether  the  agreement  that  a  franchise  granted  shall 
not  afterwards  be  appropriated  can  have  any  other  or  greater 
force  than  words  which  would  make  it  an  exclusive  franchise,  but 
which,  notwithstanding,  would  not  preclude  a  subsequent  grant 

1  West  River  Bridge  Co.  v.  Dix,  16  v.  Union  R.  R.  Co.,  36  Md.  224 ;  Eastern 

Vt  446,  and  6  How.  607;  Bingliamton  R.  R.  Co.  v.  Boston,  &c.  R.  R.  Co.,  Ill 

Bridge  Case,  8  Wall.  61 ;  Siiorterv.  Smith,  Mass.  126,  16  Am.  Rep.  18.    A  way  may 

9  Ga.  617;  Piscataqua  Bridge  v.  N.  H.  be  condemned  tlirougli  a  cemetery  in 

Bridge,  7  N.  H.  86 ;  Boston  Water  Power  spite  of  a  contrnct  to  tlie  contrary.    In  re 

Co.,  V.  Boston  &  Worcester  R.  R.  Co.,  Twenty-second  St.,  16  Phila.  409, 102  Pa. 

23  Pick.  360;   Boston   &  LoweU  R.  R.  St.  108.    The  use  of  land  held  by  the 

V.  Salem  &  Lowell  R.  R.,  2  Gray,   1 ;  State  under  contract  to  redeliver  posses- 

Costar  V.   Brush,  26  Wend.  628;  Cali-  sion  may  be  condemned.    Tait's  Exec.  v. 

fomia  Telegraph  Co.  v.  Alta  Telegraph  Central  Lunatic  Asylum,  84  Va.  27, 4  S.  E. 

Co.,  22  Cal.  398.     QWilliams  v.  Wingo,  607.    Tlmt  property  has  been  acquired 

177  U.  S,  601,  20  Sup.  Ct.  Rep.  793.]  by  a  corporation  under  the  right  of  emi- 

^  Matter  of  Kerr,  42  Barb.  110;  En-  nent  domain  does   not  prevent   further 

field  Toll  Bridge  Co.  r.  Hartford  &  N.  H.  appropriation  of  it  under  the  same  right. 

R.  R.  Co.,  17  Conn.  40,  454;  West  River  Chicago,  &c.  R.  R.  Co.  v.  Lake,  71  III. 

Bridge  Co.  ».  Dix,  16  Vt.  446,  and  6  How.  333 ;  Peoria,  &c.  R.  R.  Co.  r.  Peoria,  &c. 

607;  Pliiladelphia  &  Gray's  Ferry  Co.'s  Co.,  66  111.  174;  Eastern  R.  R.  Co.  ». 

Appeal,  102  Pa.  St.  128.  Boston,  &c.  R.  R.  Co., Ill  Mass.  126.    See 

*  Alabama,  &c.  R.  R.  Co.  v.  Kenney,  post,  pp.  767,  note  3,  S06,  note  1 ,  and  cases 

39  Ala.  307 ;  Baltimore,  &c.  Turnpike  Co.  referred  to. 
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on  making  compensation.^  The  words  of  the  grant  are  as  much 
in  the  way  of  the  grant  of  a  conflicting  franchise  in  the  one  case 
as  in  the  other. 

It  has  also  been  intimated  in  a  very  able  opinion  that  the 
police  power  of  the  State  could  not  be  alienated  even  by  express 
grant/''    And  this  opinion  is  supported  by  those  cases  where  it 

^  Mr.  Greenleaf,  in  a  note  to  liis  edi-  the  intention  to  relinquish  the  right  of 
tion  of  Cruise  on  Real  Property,  Vol.  II.  eminent  domain  is  not  to  be  presumed  in 
p.  67,  says  upon  this  subject :  '*  In  regard  any  legislative  grant,  see  People  v.  Mayor, 
to  the  position  that  the  grant  of  the  fran-  &o.  of  New  York,  32  Barb.  102;  Illinois 
chise  of  a  ferry,  bridge,  turnpike,  or  rail-  &  Michigan  Canal  v.  Cliicago  &  Hock 
road  is  in  its  nature  exclusive,  so  that  Island  Railroad  Co.,  14  111.  314 ;  Eastern 
the  State  cannot  interfere  with  it  by  the  R.  R.  Co.  v,  Boston,  &c.  ^.  R.  Co.,  HI 
creation  of  another  similar  franchise  tend-  Mass.  125,  15  Am.  Hep.  18 ;  Turnpike  Co. 
ing  materially  to  impair  its  value,  it  is  v.  Union  R.  R.  Co.,  35  Md.  224. 
with  great  deference  submitted  that  an  ^  **  We  think  the  power  of  the  legisla- 
important  distinction  should  be  observed  ture  to  control  existing  railways  in  this 
between  those  powers  of  government  respect  may  be  found  in  the  general  con- 
which  are  essential  attributes  of  sover-  trol  over  the  police  of  the  country,  which 
cigiity,  indispensable  to  be  always  pre-  resides  in  the  law-making  power  in  all 
served  in  full  vigor,  such  as  the  power  free  States,  and  which  is,  by  the  fifth  ar- 
te create  revenues  for  public  purposes,  tide  of  the  Bill  of  Rights  of  this  State, 
to  provide  for  the  common  defence,  to  expressly  declared  to  reside  perpetually 
provide  safe  and  convenient  ways  for  the  and  inalienably  in  the  legislature,  which 
public  necessity  and  convenience,  and  to  is  perhaps  no  more  than  the  enunciation 
take  private  property  for  public  uses,  and  of  a  general  principle  applicable  to  all 
the  like,  and  those  powers  which  are  not  free  States ;  and  which  cannot  therefore 
thus  essential,  such  as  the  power  to  alien-  be  violated  so  as  to  deprive  the  legis- 
ate  the  lands  and  other  property  of  the  lature  of  the  power,  even  by  express 
State,  and  to  make  contracts  of  service,  grant  to  any  mere  public  or  private  cor- 
or  of  purchase  and  sale,  or  tlie  like,  poration.  And  when  the  regulation  of  tlie 
Powers  of  the  former  chiss  a're  essential  policy  of  a  city  or  town,  by  general  ordi- 
to  the  constitution  of  society,  as  without  nances,  is  given  to  such  towns  and  cities, 
them  no  political  community  can  well  and  the  regulation  of  their  own  internal 
exist ;  and  necessity  requires  that  they  police  is  given  to  railroads,  to  be  carried 
should  continue  unimpaired.  They  are  into  effect  by  their  by-laws  and  other 
intrusted  to  the  legislature  to  be  exer-  regulations,  it  is,  of  course,  always,  in  all 
cised,  not  to  be  bartered  away ;  and  it  is  such  cases,  subject  to  the  superior  control 
indispensable  that  each  legislature  should  of  the  legislature.  That  is  a  responsibil- 
assemble  with  the  same  measure  of  sov-  ity  which  legislatures  cannot  divest  them- 
ereign  power  which  was  held  by  its  selves  of,  if  they  would."  Thorpe  v.  R.  & 
predecessors.  Any  act  of  the  legislature  B.  R.  R.  Co.,  27  Vt.  140,  149,  per  Redfield, 
disabling  itself  fh>m  the  future  exercise  of  Cli.  J.  The  legislature  cannot  make  an 
powers  intrusted  to  it  for  the  public  good  irrepealable  contract  as  to  that  which 
must  be  void,  being  in  effect  a  covenant  affects  public  morals  or  public  health,  so 
to  desert  its  paramount  duty  to  the  whole  as  to  limit  the  exercise  of  the  police 
people.  It  is  therefore  deemed  not  com-  power  over  the  subject>mAtter.  Butcher's 
petent  for  a  legislature  to  covenant  that  Union  Co.  t;.  Crescent  City  Co.,  Ill  U.  S. 
it  will  not,  under  any  circumstances,  open  746,  4  Sup.  Ct.  Hep.  052.  See  also  Indian- 
another  avenue  for  the  public  travel  apolis,  &c.  R.  R.  Co.  v.  Kerchovnl,  10 
within  certain  limits,  or  in  a  certain  term  Ind.  84;  Ohio,  &c.  R.  R.  Co.  v.  McClelland, 
of  time;  such  covenant  being  an  alien-  25  111.  140.  See  State  v.  Noyes,  47  Me. 
ation  of  sovereign  powers,  and  a  violation  180,  on  the  same  subject.  In  Bradley  r. 
of  public  duty."  See  also  Redfield  on  McAtee,  7  Bu.Oi,  607,  3  Am.  Rep.  300,  it 
Railways  (8d.  ed.),  Vol.  I.  p.  258.    That  was  decided  that  a  provision  in  a  city 
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has  been  held  that  licenses  to  make  use  of  property  in  certain 
modes  may  be  revoked  by  the  State,  notwithstanding  they  may 
be  connected  with  grants  and  based  upon  a  consideration.^  But 
this  subject  we  shall  recur  to  hereafter. 

It  would  seem,  therefore,  to  be  the  prevailing  opinion,  and  one 
based  upon  sound  reason,  that  the  State  cannot  barter  away,  or 
in  any  manner  abridge  or  weaken,  any  of  those  essential  powers 
which  are  inherent  in  all  governments,  and  the  existence  of  which 
in  full  vigor  is  important  to  the  well-being  of  organized  society ; 
and  that  any  contracts  to  that  end  are  void  upon  general  prin- 
ciples, and  cannot  be  saved  from  invalidity  by  the  provision  of 
the  national  Constitution  now  under  consideration.  If  the  tax 
cases  are  to  be  regarded  as  an  exception  to  this  statement,  the 
exception  is  perhaps  to  be  considered  a  nominal  rather  than  a 

• 

charter  that,  after  the  first  improTement  period  coTered  by  a  former  one.    Row- 

of  a  street,  repairs  should  be  made  at  the  land  v.  State,  12  Tex.  App.  418.    A  mer- 

expense  of  the  city,  was  not  a  contract;  chant's  license  may  be  revoked  by  a  police 

and  on  its  repeal  a  lot-owner,  who  had  regulation  inconsistent  with  it.    State  v. 

paid  for  the  iniprorement,  might  have  Burgoyne,  7  Lea,   173.    But  a  munici- 

his  tot  assessed  for  the  repairs.    Compare  pality  cannot  add  to  the  statutory  grounds 

Hammett  v.  Philadelphia,  66  Pa.  St.  146,  for  rcTocation.    Lantx  v.  Highstown,  46 

3  Am.  Rep.  615.  N.  J.  L.  102.    Grants  of  the  right  to  es- 

^  See,  upon  this  subject.  Brick  Pre§-  tabllsh  lotteries  are  mere  pririleges,  and 

byterian  Church  v.  Mayor,  &c.  of  New  as  such  are  rerocable.     Basa  v.  Nash- 

Tork,  6  Cow.  bSS ;  VanderbUt  v.  Adams,  Tille,  Meigs,  421,  83  Am.  Dec.  154;  State 

7  Cow.  849 ;  State  v.  Sterling,  8  Mo.  607 ;  v.  Morris,  77  N.  C.  512 ;  Stone  v.  Missis- 
Hirn  r.  State,  1  Ohio  St.  15;  Calder  v.  sippi,  101  U.  S.  814;  Justices.  Com.,  81 
Kurby ,  5  Gray,  597 ;  Brimmer  v.  Boston,  Va.  209 ;  State  ».  Woodward,  89  Ind.  1 10 ; 
102  Mass.  19.  The  power  of  the  State,  [Douglas  i;.  Kentucky,  168  U.  S.  488,  18 
after  granting  licenses  for  the  sale  of  liq-  Sup.  Ct.  Rep.  199.^  But  if  they  are  au- 
uors  and  receiving  fees  therefor,  to  revoke  thorized  by  the  constitution,  they  cannot 
the  licenses  by  a  general  law  forbidding  be  abolished  by  the  legislature.  New 
sales,  has  been-  denied  in  some  cases.  Orleans  v\  Houston,  119  U.  S.  265,  7  Sup. 
See  State  v,  Phalen,  8  Harr.  441 ;  Adams  Ct.  Rep.  198.  In  short,  the  State  cannot 
V.  Hachett,  27  N.  H.  289 ;  Boyd  v.  State,  by  any  legislation  irrevocably  hamper 
36  Ala.  329.  But  there  is  no  doubt  this  itself  in  the  exercise  of  its  police  power, 
is  entirely  competent.    Freleigh  t*.  State,  Toledo,  &c.  R.  R.  Co.  v.  Jacksonville,  67 

8  Mo.  606;  State  t*.  Steriing,  8  Mo.  697  ;  111.  87;  Chicago  Packing  Co.  v.  Chicago, 
Calder  v.  Kurby,  5  Gray,  507 ;  Met.  Board  88  111.  221 ;  Beer  Company  i;.  Massachu- 
of  Excise  V.  Barrie,  84  N.  T.  667  ;  Balti-  setts,  97  U.  S.  25;  Fertilizing  Co.  v.  Hyde 
more  v.  Clunet,  28  Md.  449;  Fell  v.  State,  Park.  97  U.  S.  659;  Stone  r.  Mississippi, 
42  Md.  71,  20  Am.  Rep.  88;  Common-  101  U.  S.  814;  People  v.  Commissioners, 
wealth  V.  Brennan,  108  Mass.  70 ;  McKin-  59-  N.  Y.  92.  An  act  requiring  all  under- 
ney  v.  Salem,  77  Ind.  213 ;  Moore  v.  ground  electric  lines  to  be  laid  under  the 
Indianapolis,  120  Ind.  488,  22  N.  £.  orders  of  a  commission  violates  no  con- 
424;  La  Croix  v.  Co.  Com'rs,  50  Conn,  tract  rights  of  their  owners.  People  r. 
821;  Brown  r.  State,  82  Ga.  224,  7  Squire,  107  N.  Y.  593,  14  N.  E.  820. 
S.  E.  915;  Beer  Company  v.  Massachu-  No  doubt  if  a  license  is  revoked  for 
setts.  97  U.  S.  25.  Compare  State  v,  which  the  State  has  collected  money, 
Cooke,  24  Minn.  247;  Pleuler  v.  State,  good  faith  would  require  that  the  money 
11  Neb.  547,  10  N.  W.  481.  An  addi-  be  returned.  Him  u.  State,  1  Ohio 
tional  license  may  be  required  within  the  St.  15. 
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real  one,  since  taxation  is  for  the  purpose  of  providing  the  State 
a  revenue,  and  the  State  laws  which  have  been  enforced  as  con- 
tracts in  these  cases  have  been  supposed  to  be  based  upon  con- 
sideration, by  which  the  State  receives  the  benefit  which  would 
have  accrued  from  an  exercise  of  the  relinquished  power  in  the 
ordinary  mode. 

JSxcliisive  Privileges.  Under  the  rulings  of  the  federal  Supreme 
Court,  the  grant  of  any  exchisive  privilege  by  a  State,  if  lawfully 
made,  is  a  contract,  and  not  subject  to  be  recalled.^  As  every 
exclusive  privilege  is  in  the  nature  of  a  monopoly,  it  may.at  some 
time  become  a  question  of  interest,  whether  there  are  any,  and 
if  so  what,  limits  to  the  power  of  the  State  to  grant  them.  In 
former  times,  such  grants  were  a  favorite  resort  in  England,  not 
only  to  raise  money  for  the  personal  uses  of  the  monarch,  but  to 
reward  favorites ;  and  the  abuse  grew  to  such  enormous  magni- 
tude that  Parliament  in  the  time  of  Elizabeth,  and  again  in  the 
times  of  James  I.,  interfered  and  prohibited  them.  What  is  more 
important  to  us  is,  that  in  1602  they  were  judicially  declared 
to  be  illegal.*  These,  however,  were  monopolies  in  the  ordinary 
occupations  of  life ;  and  the  decision  upon  tliem  would  not  affect 
the  special  privileges  most  commonly  granted.  Where  the  grant 
is  of  a  franchise  which  would  not  otherwise  exist,  no  question  can 
be  made  of  the  right  of  the  State  to  make  it  exclusive,  unless  the 
constitution  of  the  State  forbids  it ;  because,  in  contemplation  of 
law,  no  one  is  wronged  when  he  is  only  excluded  from  that  to 
which  he  never  had  any  right.  An  exclusive  right  to  build  and 
maintain  a  toll  bridge  or  to  set  up  a  ferry  may  therefore  be 
granted  ;  and  the  State  may  doubtless  limit,  by  the  requirement 
of  a  license,  the  number  of  persons  who  shall  be  allowed  to  en- 
gage in  employments  the  entering  upon  which  is  not  a  matter  of 
common  right,  and  which,  because  of  their  liability  to  abuse,  may 
require  special  and  extraordinary  police  supervision.  The  busi- 
ness of  selling  intoxicating  drinks  and  of  setting  up  a  lottery  are 
illustrations  of  such  employments.  But  the  graut  of  a  monopoly 
in  one  of  the  ordinary  and  necessary  occupations  of  life  must  be 
as  clearly  illegal  in  this  country  as  in  England;  and  it  would  be 
impossible  to  defend  and  sustain  it,  except  upon  the  broad  ground 
that  the  legislature  may  control  and  regulate  the  ordinary  em- 
ployments, even  to  the  extent  of  fixing  the  prices  of  labor  and 
of  commodities.  As  no  one  pretends  that  the  legislature  pos- 
sesses such  a  power,  and  as  its  existence  would  be  wholly  incon- 
sistent with  regulated  liberty,  it  must  follow  that  lawful  grants 

^  i4nte,  p.  396,  and  cases  cited ;  Slaugh-         ^  Darcy  v,  AUain,  II  Rep.  84. 
ter-House  Cases,  16  Wall.  36,  74. 

26 
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of  special  privileges  must  be  confined  to  cases  where  they  will 
take  from  citizens  generally  nothing  which  before  pertained  to 
them  as  of  common  right.^ 

Changes  in  the  Oeneral  Laws.  We  have  said  in  another  place 
that  citizens  have  no  vested  right  in  the  existing  general  laws  of 
the  State  which  can  preclude  their  amendment  or  repeal,  and  that 
there  is  no  implied  promise  on  the  part  of  the  State  to  protect  its 
citizens  against  incidental  injury  occasioned  by  changes  in  the 
law.  Nevertheless  there  may  be  laws  which  amount  to  proposi- 
tions on  the  part  of  the  State,  which,  if  accepted  by  individuals, 
will  become  binding  contracts.  Of  this  class  are  perhaps  to  be 
considered  bounty  laws,  by  which  the  State  promises  the  payment 
of  a  gratuity  to  any  one  who  will  do  any  particular  act  supposed 
to  be  for  the  State  interest.  Unquestionably  the  State  may  re- 
peal such  a  law  at  any  time;^  but  when  the  proposition  has  been 
accepted  by  the  performance  of  the  act  before  the  law  is  repealed, 
the  contract  would  seem  to  be  complete,  and  the  promised  gra- 
tuity becomes  a  legal  debt.®  And  where  a  State  was  owner  of 
the  stock  of  a  bank,  and  by  the  law  its  bills  and  notes  were  to  be 
received  in  payment  of  all  debts  due  to  the  State,  it  was  properly 
held  that  this  law  constituted  a  contract  with  those  who  should 
receive  the  bills  before  its  repeal  and  that  a  repeal  of  the  law 
could  not  deprive  these  holders  of  the  right  which  it  assured. 
Such  a  law,  with  the  acceptance  of  the  bills  under  it,  "  comes 
within  the  definition  of  a  contract.  It  is  a  contract  founded  upon 
a  good  and  valuable  consideration,  —  a  consideration  beneficial  to 
the  State ;  as  its  profits  are  increased  by  sustaining  the  credit, 

1  The  grant  of  an  exclusive  privilege  U.  S.  674,  6  Sup.  Ct.  Rep.  273 ;  St  Tain- 

in  slaughtering  cattle  in  tlie  vicinity  of  many  Water  Works  ».  New  Orleans  Water 

New  Orleans  was  upheld  as  an  exercise  Works,  120  U.  S.  64, 7  Sup.  Ct.  Rep.  405; 

of  the  police  power,  in  the  Slaughter-  Citizens' Water  Co.  v.  Bridgeport,  &c.  Co., 

House  Cases,  16  Wall.  36.    But  the  iegis-  66  Conn.  1,  10  Atl.  170. 
lature  could  not  by  a  grant  of  this  kind         *  Christ  Church  v.  Philadelphia,    24 

make  an  irrepealable  contract    In  regard  How.  800;  East  Saginaw   Salt  Manuf. 

to  public  health  and  public  morals  a  legis-  Co.  v.  East  Saginaw,   19  Mich.  259,  2 

lature  cannot  by  any  contract  limit  the  Am.  Rep.  82,  and  13  Wall.  373.    So  as  to 

exercise  of  the  police  power  to  the  preju-  pension  to  a  policeman:  Pennie  v.  Reis, 

dice  of  the  general  welfare.    Butcher's  80  Cat.  266, 22  Pac.  176;  or  an  exemption 

Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  from  taxation  to  persons  planting  forest 

746, 4  Sup.  Ct  Rep.  652.    An  irrepealable  trees.    Shiner  v.  Jacobs,  62  Iowa,  892,  17 

contract  giving  exclusive  privileges  with  N.  W.  613. 

reference  to  lighting  a  city,  may  be  made.         *  People  v,  Auditor-General,  9  Mich. 

New  Orleans  Gaslight  Co.  v.  Louisiana  327.    See  Montgomery  v,  Rasson.  16  Cil. 

Li(;ht  Co.,  115  U.  S.  650,  6  Sup.  Ct  Rep.  189;    Adams    v.    Palmer,    51    Me.  480. 

25'2 ;  Louisville  Gas  Co.  v.  Citizens'  Gas  [^State  cannot  lower  the  rate  of  interest 

Co.,  115  U.  S.  688,  6  Sup.  Ct.  Rep.  265.  upon  its  warrants  already  issued.     State 

So  as  to  the  privilege  of  furnishing  water,  v.  Barrett,  25  Mont.  112,  63  Pac.  1030.^ 
New  Orleans  Water  Works  i\  Rivers,  116 
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and  consequentlj  extending  the  circulation,  of  the  paper  of  the 
bank."  i 

That  laws  permitting  the  dissohition  of  the  contract  of  marriage 
are  not  within  the  intention  of  the  clause  of  the  Constitution  under 
discussion,  has  been  many  times  affirmed.^  It  has  been  intimated, 
however,  that,  so  far  as  property  rights  are  concerned,  the  con- 
tract must  stand  on  the  same  footing  as  any  other,  and  that  a 
law  passed  after  the  marriage,  vesting  the  property  in  the  wife 
for  her  sole  use,  would  be  void,  as  impairing  the  obligation  of  con- 
tracts.^ But  certainly  there  is  no  such  contract  embraced  in  the 
marriage  as  would  prevent  the  legislature  changing  the  law,  and 
vesting  in  the  wife  solely  all  property  which  she  should  acquire 
thereafter ;  and  if  the  property  had  already  become  vested  in  the 
husband,  it  would  be  protected  in  him,  against  legislative  transfer 
to  the  wife,  on  other  grounds  than  the  one  here  indicated. 

"  The  obligation  of  a  contract^^  it  is  said,  "  consists  in  its  bind- 
ing force  on  the  party  who  makes  it.  This  depends  on  the  laws 
in  existence  when  it  is  made  ;  these  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them  as  the  measure  of  the 
obligation  to  perform  them  by  the  one  party,  and  the  right  ac- 
quired by  the  other.  There  can  be  no  other  standard  by  which 
to  ascertain  the  extent  of  either,  than  that  which  the  terms  of 
the  contract  indicate,  according  to  their  settled  legal  meaning; 
when  it  becomes  consummated,  the  law  defines  the  duty  and  the 
right,  compels  one  party  to  perform  the  thing  contracted  for,  and 
gives  the  other  a  right  to  enforce  the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law  aflfect  to  diminish  the  duty 
or  to  impair  the  right,  it  necessarily  bears  on  the  obligation  of 
the  contract,  in  favor  of  one  party,  to  the  injury  of  the  other ; 

1  Woodruff  o.  Trapnall,  10  How.  190.  246.     So  of  county   warrants.      People 

See  Winter  v.  Jones,  10  Ga.  190;  Fur-  v.  Hall,  8  Col.  485,  9  Pac.  34.    An  act, 

man  v.  Nicliol,  8  Wall.  44.    A  law  which  changing  after  issue  the  place  of  payment 

makes  coupons  on  State  bonds  receivable  of  municipal  bonds,  is  bad.    Dillingham  v. 

for  all  taxes  and  dues  is  a  contract,  the  Hook,  32  Kan.  185,  4  Pac.  166.    So  one 

obligation  of  which  no  subsequent  law  requiring  bonds  payable  to  bearer  to  be 

can  impair.     Antoni  v,  Wright,  22  Gratt.  registered.    Priestly  v.  Watkins,  62  Miss. 

833;  Hartman  v.  Greenhow,  102  U.  S.  672 ;  798.    See  People  v.  Otis,  90  N.  T.  48. 

Poindexter  v.  Greenhow,  111  U.  S.  270,  But  compare  Gurnee  v.  Speer,  68  Ga. 

5  Sup.  Ct  Rep.  908,  962;  QMcCuUough  711. 

V.  Virginia,  172  U.  S.  102, 19  Sup.  Ct.  Kep.  *  Per  Marshall,  Ch.  J.,  Dartmouth  Col- 
184,  and  many  cases  therein  cited.  A  lege  o.  Woodward,  4  Wheat.  518,  629; 
valuable  history  of  the  persistent  attempts  Maynard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct. 
of  Virginia  to  avoid  the  obligation  of  these  Hep.  723;  Maguire  /;.  Maguire,  7  Dana, 
bonds  and  their  coupons  may  be  found  in  181 ;  Clark  v.  Clark,  10  N.  H.  380 ;  Cronise 
McGahey  v.  Virginia,  186  U.  S.  662,  10  v.  Cronise,  54  Pa.  St.  255;  Carson  v.  Car- 
Sup.  Ct.  Rep.  972.]]  Compare  Cornwall  o.  son,  40  Miss.  349;  Adams  v.  Palmer,  51 
Com.,  82  Va.  6 14 ;  Com.  v.  Jones,  82  Va.  Me.  480. 
789;  Ellett  v.  Com.,  85  Va.  517,  8  S.  £.  >  Holmes  u.  Holmes,  4  Barb.  295. 
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hence  any  law  which  in  its  operations  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  a  contract,  though  profess- 
ing to  act  only  on  the  remedy,  is  directly  obnoxious  to  the  pro- 
hibition of  the  Constitution."  ^  "  It  is  the  civil  obligation  of  con- 
tracts which  [the  Constitution]  is  designed  to  reach ;  that  is,  the 
obligation  which  is  recognized  by,  and  results  from,  the  law  of 

the  State  in  which  it  is  made.  If,  therefore,  a  contract  when 

^  McCracken  v.  Hayward,  2  How.  608,  being  exempt  from  taxation.  New  York, 
612.  "  The  obligation  of  a  contract  ...  L.  £.  &  W.  R.  R.  Co.  o.  Com.,  129  Pa. 
is  the  law  which  binds  the  parties  to  per-  St.  468,  18  Atl.  412.  A  law  giving  in- 
form their  agreement.  Tlie  law,  then,  terest  on  debts,  which  bore  none  when 
which  has  tliis  binding  obligation  must  contracted,  was  held  Toid  in  Goggans  v, 
govern  and  control  the  contract,  in  every  Turnispeed,  1  S.  C.  (n.  8.)  40,  7  Am.  Rep. 
shape  in  which  it  is  intended  to  bear  upon  23.  The  legislature  cannot  authorize  the 
it,  whether  it  affects  its  validity,  con-  compulsory  extinction  of  ground  rents, 
struction,  or  discharge.  It  is,  then,  tlie  on  payment  of  a  sum  in  gross.  Palairet's 
municipal  law  of  the  State  whether  that  be  Appeal,  67  Pa.  St.  479,  5  Am.  Rep.  450. 
written  or  unwritten,  which  is  emphatic-  A  State  law,  discontinuing  a  public  work, 
ally  the  law  of  the  contract  made  witliin  does  not  impair  the  obligation  of  con- 
the  State,  and  must  govern  it  throughout,  tracts,  the  contractor  having  his  just 
whenever  its  performance  is  sought  to  be  claim  for  damages.  Lord  v.  Thomas,  64 
enforced."  IVashingtott^  J.,  in  Ogden  v.  N.  Y.  107.  A  law  giving  an  abutter  a 
Saunders,  12  Wheat.  213,  257,  259.  "  As  right  to  damages  when  a  railroad  is  laid 
I  understnnd  it,  the  law  of  the  contract  in  tlie  street  is  valid  as  to  changes  there- 
forms  its  obligation."  Thompson,  J.,  ibid,  after  made  by  a  railroad,  though  a  city 
S02.  "The  obligation  of  the  contract  ordinance  had  given  it  the  right  to  use 
consists  in  the  power  and  efficacy  of  the  the  street.  Drady  v.  Des  Moines,  &c.  Co., 
law  which  applies  to,  and  enforces  per-  57  Iowa,  398,  10  N.  W.  754.  See  also 
formance  of,  the  contract,  or  the  payment  Mulholiand  v.  Des  Moines,  &c.  Co.,  60 
of  an  equivalent  for  non-performance.  Iowa,  740,  18  N.  W.  726.  A  statute  pro- 
The  obligation  does  not  inhere  and  sub-  viding  for  reversion  of  land  condemned 
sist  in  the  contract  itself,  proprio  vigore,  for  railroad  purposes  if  work  on  the  road 
but  in  the  law  applicable  to  the  contract,  has  ceased  for  eight  years  is  valid.  Tiie 
This  is  the  sense,  I  think,  in  which  the  property  right  does  not  attach  to  the  land 
Constitution  uses  the  term  '  obligation.' "  independent  of  its  use  for  public  purposes. 
Trimble,  J.,  ibid.  318.  And  see  Van  Skillman  r,  Chicago,  &c.  Ry.  Co.,  78  Iowa, 
Baumbach  v.  Bade,  9  Wis.  559 ;  Johnson  404,  48  N.  W.  275.  [[Where  at  the 
V,  Higgins,  8  Met.  (Ky.)  566;  People  v,  time  a  contract  was  made  a  judgment  for 
Ingersoll,  58  N.  Y.  1.  Requirement  of  damages  for  breach  thereof  was  renew- 
a  license  tax  for  permission  to  do  wliat  a  able  indefinitely,  a  later  enacted  statute 
contract  with  the  city  gives  authority  limiting  absolutely  tlie  life  of  the  judg- 
to  do,  witliout  'Met,  molestation,  or  bin-  nient  is  void  with  regard  to  this  contract, 
drance,"  is  void.  Stein  v.  Mobile,  49  Ala.  Bettman  v.  Cowley,  19  Wash.  207,  53 
862,  20  Am.  Rep.  288.  But  licenses  in  Pac.  53,  40  L.  R.  A.  815,  and  see  also 
general  are  subject  to  the  taxing  power.  Palmer  v.  Laberee,  28  Wash.  409,  63  Pac. 
Home  Ins.  Co.  v.  Augusta,  03  U.  S.  116;  210.  Warrant  of  attorney  to  holder  of 
Reed  v.  Beall,  42  Miss.  472;  Cooley  on  note  to  enter  judgment  against  maker 
Taxation,  886,  and  cases  cited.  A  law  upon  default  of  payment,  and  issue  exe- 
taxing  a  debt  to  the  debtor  and  making  cution,  etc.,  valid  when  note  was  made 
him  pay  the  tax  and  deduct  the  amount  cannot  be  invalidated  by  subsequent 
from  the  debt  is  valid.  Lehigh  V.  R.  R.  statute.  Second  Ward  Savings  Bank  v. 
Co.  V.  Com.,  129  Pa.  St  429,  18  AtL  Schranck,  97  Wis.  250,  78  N.  W.  81,  39 
410.  So  where  the  debtor,  a  foreign  cor-  L.  R.  A.  509.^ 
poration,  has  paid  for  the  privilege   of 
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made  is  by  the  law  of  the  place  declared  to  be  illegal,  or  deemed 
to  be  a  nullity,  or  a  nude  pact^  it  has  no  civil  obligation ;  because 
the  law  in  such  cases  forbids  its  having  any  binding  efficacy  or 
force.  It  confers  no  legal  right  on  the  one  party,  and  no  cor- 
respondent legal  duty  on  the  other.  There  is  no  means  allowed 
or  recognized  to  enforce  it ;  for  the  maxim  is  ex  nvdo  pacta  non 
oritur  actio.  But  when  it  does  not  fall  within  the  predicament  of 
being  either  illegal  or  void,  its  obligatory  force  is  coextensive 
with  its  stipulations."^ 

Such  being  the  obligation  of  a  contract,  it  is  obvious  that  the 
rights  of  the  parties  in  respect  to  it  are  liable  to  be  affected  in 
many  ways  by  changes  in  the  laws,  which  it  could  not  have  been 
the  intention  of  the  constitutional  provision  to  preclude.  "  There 
are  few  laws  which  concern  the  general  police  of  a  State,  or  the 
government  of  its  citizens,  in  their  intercourse  with  each  other  or 
with  strangers,  which  may  not  in  some  way  or  other  affect  the 
contracts  which  they  have  entered  into  or  may  thereafter  form. 
For  what  are  laws  of  evidence,  or  which  concern  remedies,  frauds, 
and  perjuries,  laws  of  registration,  and  those  which  affect  land- 
lord and  tenant,  sales  at  auction,  acts  of  limitation,  and  those 
which  limit  the  fees  of  professional  men,  and  the  charges  of 
tavern-keepers,  and  a  multitude  of  others  which  crowd  the  codes 
of  every  State,  but  laws  which  may  affect  the  validity,  construc- 
tion, or  duration,  or  discharge  of  contracts  ?  "  ^  But  the  changes 
in  these  laws  are  not  regarded  as  necessarily  affecting  the  obliga- 
tion of  contracts.     Whatever  belongs  merely  to  the  remedy  may 

1  Story  on  Const.  §  1380.  Slave  oon-  Levy  v.  Hitsche,  40  La.  Ann.  600,  4 
tracts,  which  were  legal  wtien  made,  are  So.  472 ;  [Jmb  Angeles  v.  Los  Angeles 
not  rendered  invalid  by  the  abolition  of  City  Water  Co.,  177  U.  S.  668,  20  Sup.  Ct. 
slavery ;  nor  can  the  States  make  them  Rep.  786  ~]  But  such  construction  is  not 
void  bj  their  constitutions,  or  deny  rem-  '*  settled  "  by  a  single  decision.  McLure 
edies  for  their  enforcement.  White  v.  v.  Melton,  24  S.  C.  669.  The  same  rule 
Hart,  13  Wall.  640 ;  Osbom  v.  Nicholson,  applies  to  the  settled  construction  of  a 
13  Wall.  664;  Jacoway  v,  Denton,  26  constitution.  Louisiana  v.  Pilsbury,  106 
Ark.  641.  An  act  of  indemnity  htld  not  U.  S.  278.  (^An  ordinance  which  in  effect 
to  relieve  a  sheriff  from  his  obligation  on  denies  any  contract  obligation  is  not  a 
his  official  bond  to  account  for  moneys  hiw  impairing  the  obligation  of  contract 
which  had  been  paid  away  under  mill-  though  the  obligation  does  exist.  The 
tary  compulsion.  State  v.  Gatzweiler,  49  contract  may  still  be  enforced  if  found 
Mo.  17,  8  Am.  Rep.  119.  *The  settled  to  exist  notwithstanding  such  denial, 
judicial  construction  of  a  statute,  so  far  St.  Paul  Gaslight  Co.  v,  St.  Paul,  181 
as  contract  rights  are  thereunder  acquired,  U.  S.  142,  21  Sup.  Ct.  Rep.  676,  aff.  78 
is  to  be  deemed  a  part  of  the  statute  Minn.  89,  80  N.  W.  774,  877.] 
itself,  and  enters  into  and  becomes  a  part  2  Washington,  J.,  in  Odgen  v.  Saunders, 
of  the  obligation  of  the  contract ;  anri  no  12  Wheat.  213,  269.  As  to  the  indirect 
subsequent  change  in  construction  can  be  modification  of  contracts  by  the  opera- 
suffered  to  defeat  or  impair  the  contracts  tion  of  police  laws,  see  ante,  pp.  899,  400, 
already  entered  into.  Douglass  v.  Pike  notes ;  post,  pp.  831-861. 
County,  101  U.  S.  677,  and  cases  cited. 
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be  altered  according  to  the  will  of  the  State,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract ;  ^  and  it  does 
not  impair  it,  provided  it  leaves  the  parties  a  substantial  remedy, 
according  to  the  course  of  justice  as  it  existed  at  the  time  the 
contract  was  made.^ 

Changes  in  Remedies.  It  has  accordingly  been  held  that  laws 
changing  remedies  for  the  enforcement  of  legal  contracts,  or 
abolishing  one  remedy  where  two  or  more  existed,  may  be 
perfectly  valid,  even  though  the  new  or  the  remaining  remedy 
be  less  convenient  than  that  which  was  abolished,  or  less  prompt 
and  speedy.^ 

"  Without  impairing  the  obligation  of  the  contract,  the  remedy 
may  certainly  be  modified  as  the  wisdom  of  the   nation   shall 


^  Bronson  v,  Einzie,  1  How.  311,  316,  it  Talid,  though  adopted  after  the  forma- 
per  Taney,  Ch.  J,  ^Whether  impairing  tion  of  the  contract  Antoni  r.  Green- 
remedy  impairs  obligation  of  contract,  see  how,  107  U.  8.  769,  2  Sup.  Ct.  Rep.  01 ; 
note  to  26  L.  ed.  U.  S.  182]  Moore  v. Greenhow,  114  U.  S.  aS8, 5  Sup. 

»  Stocking  V.  Hunt,  8  Uenio,  274 ;  Van  Ct.  Rep.  1020.    See  Rousseau  i-.  New  Oi^ 
Baumbach  v.  Bade,  9  Wis.  659 ;  Bronson  leans,  35  La.  Ann.  557.    A  statute  pro- 
V.  Kinzie,  1   How.  816;  McCracken   &.  riding  for  a  review  of  judgments  does  not 
Hay  ward,  2  How.  608;  Butler  v.  Palmer,  enter  into  contracts  8o  that  it  may  not  be 
1  Hill,  824 ;  Van  Rensselaer  v.  Snyder,  0  changed.    Rupert  v.  Martz,  116  Tnd.  72, 18 
Barb.  302,  and  13  N.  Y.  299;  Conkey  v,  N.  E.  381.    See  United  Cos.  v.  Weldon,  47 
Hart,  14  N.  T.  22;  Guild  v.  Rogers,  8  N.  J.  L.  59;  State  v.  Slevin,  16  Mo.  App, 
Barb.  502;  Story  v.  Furnian,  25  N.  Y.  541.    But  the  collection  of  a  special  tax 
214;  Coriell  v.  Ham,  4  Greene   (Iowa),  cannot  be  hindered  by  requiring,  after  it 
455;    Hey  ward  v,  Judd,   4  Minn.  488;  is  voted,  a  special  collection  bond  with 
Swift  v.  Fletcher,  6  Minn.  550;  Maynes  local  sureties:    Edwards  v.  Williamson, 
V.  Moore,  16  Ind.  116;  Smith  i;.  Packard,  70  Ala.  145;    or  a  new  and  cumbrous 
12  Wis.  371;  Grosvenor  v.  Chesley,  48  mode  of  collection.     Seibert  v.  Lewis, 
Me.  869;  Van  Rensselaer  v.  Ball,  19  N.  122  U.  S.  284,  7  Sup.  Ct.  Rep.  1190. 
Y.  100;  Van  Rensselaer  v.  Hays,  19  N.  »  Ogden  v.  Saunders,  12  Wheat.  218; 
Y.  68;  Litchfield  v.  McComber,  42  Barb.  Beers  v.  Haughton,  9  Pet  329;  Tennes- 
288;  Paschal  v.  Perez,  7  Tex.  348;  Auld  see  v.  Sneed,  96  U.  S.  69  ;  Bumgardner 
V.  Butcher,  2  Kan.  135;  Kenyon  v.  Stew-  v.  Circuit  Court,  4  Mo.  50;  Tarpley  r. 
art,  44  Pa.  St.  179;  Clark  v.  Martin,  49  Hamer,  17  Miss.  310;  Danka  v.  Quack- 
Pa.  St.  299;  Rison  v.  Farr,  24  Ark.  161 ;  enbush.   1    Denio,  128,    3    Denio,    59i, 
Oliver  v.  McClure,  98  Ark.  565 ;  Holland  and  1  N.  Y.  129 ;  Bronson  v.  Newberry, 
V.  Dickerson,  41  Iowa.  367  ;  Chicago  Life  2  Doug.  (Mich.)  38;  Rockwell  v.   Hub- 
Ins.  Co.  r.  Auditor,  101  III.  82 ;  Wales  v.  bell's  Admr's,  2  Doug.  (Mich.)  197  ;  Evans 
Wales,  119  Mass.  89 ;  Sanders  v.  Hills-  v.  Montgomery,  4  W.  &  S.  218;   Hollo- 
borough   Insurance  Co.,  44  N.  H.  238 ;  way  v.  Sherman,  12  Iowa,  282 ;  Sprecker 
Huntzinger  w.  Brock,  3  Grant's   Cases,  v.  Wakeley,  11  Wis.  482;  Smith  r.  Pack- 
243;   Mechanics',  &c.  Bank  Appeal.  31  ard,  12  Wis.  371 ;  Porter  r.  Mariner,  50 
Conn.  68;    Garland  v.  Brown's  Adm'r,  Mo.  364;  Morse  ».  Goold,  11  N.  Y.  281 ; 
23  Gratt.  173 ;  Chattaroi  Ry.  Co.  v.  Kin-  Penrose  v.  Erie  Canal  Co.,  56  Pa.  St.  46; 
ner,  81  Ky.  221.    A  requirement  that  be-  Smith  v.  Van  Gilder,  26  Ark.  527  ;  Coosa 
fore  a  mandamus  shall  issue  to  compel  River  St.  B.  Co.  v.  Barclay,  30  Ala.  120 ; 
the  receipt  in  accordance  with  contract  Baldwin  v.  Newark,  88  N^J.  158:  Moore 
of  coupons  for  taxes,  the  petitioner  shall  v.  State,  48  N.  J.  203 ;  Newark  Savings 
pay  the  tax,  and  on  proving  the  genuine-  Bank  v.  Forman,  3^)  N.  J.  Eq.  486 ;  Sinip- 
ness  of  the  coupons  shall  have  it  refunded,  son  v.  Saving^  Bank,  56  N.  H.  466. 
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direct."  ^  To  take  a  strong  instance :  although  the  law  at  the 
time  tlio  contract  is  made  permits  the  creditor  to  take  the  body 
of  his  debtor  in  execution,  there  can  be  no  doubt  of  the  right 
to  abolish  all  laws  for  this  purpose,  leaving  the  creditor  to  his 
remedy  against  property  alone.  "  Confinement  of  the  debtor 
may  be  a  punishment  for  not  performing  his  contract,  or  may  be 
allowed  as  a  means  of  inducing  him  to  perform  it.  But  the  State 
may  refuse  to  inflict  this  punishment,  or  may  withhold  this  means, 
and  leave  the  contract  in  full  force.  Imprisonment  is  no  part  of 
the  contract,  and  simply  to  release  the  prisoner  does  not  impair 
the  obligation."^     Nor  is  there  any  constitutional  objection  to 

1  Stnrges  v.  Crowninshield,  4  Wheat.  La.  Ann.  186 ;  aff.  108  U.  S.  614,  2  Sup. 
122,  200,  per  Marshall,  Ch.  J. ;  Ward  v.  Ct.  Hep.  854.  See  Gilflllan  v.  Union 
FarweU,  07  111.  693.  A  statute  allowing  Canal  Co.,  109  U  S.  401,  3  Sup.  Ct.  Rep. 
the  defence  of  want  of  consideration  in  a  Z04  ;  Gurnee  v,  Speer,  68  Ga.  711. 
sealed  instrument  previously  given  does  Where  the  individual  liability  of  offi- 
not  violate  the  obligation  of  contracts,  cers  or  stockholders  in  a  corporation  is  a 
Williams  v.  Haines,  27  Iowa,  261.  See  part  of  tlie  contract  itself,  it  cannot  be 
further  Parsons  v.  Casey,  28  Iowa,  431 ;  changed  or  abrogated  as  to  existing  debts. 
Curtis  V.  Whitney,  13  Wall.  68 ;  Cook  v,  Hawthorne  r.  Calef,  2  Wall.  10  ;  Coming 
Gregg,  46  N.  Y.  489.  Right  accruing  v.  McCullough,  1  N.  Y.  47;  Story  v. 
under  stipulation  in  a  note  to  waive  pro-  Furman,  26  N.  Y.  214 ;  Norris  v.  Wren- 
cess  and  confess  judgment  may  be  taken  shall,  34  Md.  494 ;  Brown  o.  Hitchcock, 
away.  Worsham  v.  Stevens,  66  Tex.  89,  86  Ohio  St.  667  ;  Providence  Savings  In- 
17  S.  W.  404.  A  statutory  judgment  lien  stitute  v.  Skating  Rink,  62  Mo.  462 ;  St. 
may  be  taken  away.  Watson  v.  New  Louis,  &c.  Co.  v.  Harbine,  2  Mo.  App. 
York  Central  R.  R.  Co.,  47  N.  Y.  167 ;  134.  But  where  it  is  imposed  as  a  pen- 
Woodbury  i^.  Grimes,  I  Col.  100.  Contra,  alty  for  failure  to  perform  some  corpo- 
Gunn  o.  Barry,  16  Wall.  610.  The  law  rate  or  statutory  duty,  it  stands  on  the 
may  be  so  changed  that  a  judgment  lien  footing  of  all  other  penalties,  and  may 
shall  not  attach  before  a  levy.  Moore  v.  be  revoked  in  the  discretion  of  the  legis- 
Holland,  16  S.  C.  16.  It  may  be  ex-  lature.  Union  Iron  Co.  v.  Pierce,  4  Biss. 
tended  before  it  has  expired.  Ellis  v.  327;  Bay  City,  &c.  Co.  v,  Austin,  21 
Jones,  61  Mo.  180.  The  mode  of  per-  Mich.  390;  Breitung  v.  Lindauer,  37 
fecting  a  lien  may  be  changed  before  it  Mich.  217;  Gregory  v.  Denver  Bank, 
has  actually  attached.  Whitehead  v,  3  Col.  832.  See  Coffin  v.  Rich,  46  Me. 
Latham,  88  N.  C.  232.  The  value  of  a  607;  Weidenger  »n  Spruance,  101  111. 
mechanic's  lien  may  not  be  materially  278.  QWhere  formerly  when  building 
affected  by  a  statute  making  consum-  subject  to  mechanic's  lien  stood  upon 
mate  a  previously  inchoate  right  of  mortgaged  premises,  it  had  upon  fore- 
dower.  Buser  v.  Shepard,  107  Ind.  417,  closure  of  lien  to  be  sold  and  removed 
8  N.  K.  280.  The  obligation  of  the  from  premises,  provision  may  be  made 
contract  is  not  impaired  if  a  substantial  by  statute  that  the  court  when  deeming 
remedy  remains.  Richmond  v.  Rich-  it  to  be  for  best  interests  of  parties  may 
roond,  &c.  R.  R.  Co.,  21  Gratt.  611.  order  land  and  building  sold  at  the  same 
See  Mabry  v.  Baxter,  11  Heisk.  682;  time,  giving  mortgagee  priority  of  claim 
Edwards  r.  Kearzey,  96  U.  S.  696 ;  Bald-  upon  proceeds  of  land  and  lienor  priority 
win  v.  Newark,  88  N.  J.  168;  Augusta  upon  those  of  buildings.  Red  Riv.  V.Nat. 
Bank  v.  Augusta,  49  Me.  607 ;  Thistle  v.  Bk.  v,  Craig,  181  U.  S.  648,  21  Sup.  Cc. 
Frostbury  Coal  Co ,  10  Md.  129.    It  is  Rep.  703.1 

competent  to  provide  by  law  that  all  ^  Sturges  v.  Crowninshield,  4  Wheat, 

mortgages  not  recor«led  by  a  day  speci-  122,  per  Mar  shall ,  Ch.  J. ;  Ma^on  v.  Haile, 

fled  shall  be  void.    Vance  v,  Vance.  82  12  Wheat.  370;  Beers  t*.  Haughton,9  Pet. 
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such  a  modification  of  those  laws  which  exempt  certain  portions 
of  a  debtor's  property  from  execution  as  shall  increase  the  exemp- 
tions to  any  such  extent  as  shall  not  take  away  or  substantially 
impair  the  remedy,  nor  to  the  modifications  being  made  applicable 
to  contracts  previously  entered  into.  The  State  "  may,  if  it  thinks 
proper,  direct  that  the  necessary  implements  of  agriculture,  or  the 
tools  of  the  mechanic,  or  articles  of  necessity  in  household  furni- 
ture, shall,  like  wearing-apparel,  not  be  liable  to  execution  on 
judgments.  Regulations  of  this  description  have  always  been 
considered,  in  every  civilized  community,  as  properly  belonging 
to  the  remedy,  to  be  exercised  or  not,  by  every  sovereignty,  ac- 
cording to  its  own  views  of  policy  and  humanity.  It  must  reside 
in  every  State  to  enable  it  to  secure  its  citizens  from  unjust  and 
harassing  litigation,  and  to  protect  them  in  those  pursuits  which 
are  necessary  to  the  existence  and  well-being  of  every  commun- 
ity."^ But  a  homestead  exemption  law,  where  none  existed 
before,  cannot  be  applied  to  contracts  entered  into  before  its 
enactment ;  ^  and  in  several  recent  cases  the  authority  to  increase 
exemptions  and  make  them  applicable  to  existing  contracts  has 
been  altogether  denied,^  on  the  ground  that,  while  professedly 

829 ;  Penniman's  Case,  108  U.  S.  714 ;  Heidelberger,  45  Ala.  126 ;  In  re  Kennedy, 
Sommers  v,  Johnson,  4  Vt.  278,  24  Am.  2  S.  C.  216;  Martin  r.  Hughes,  67  N.  C. 
Dec.  604;  Ware  v.  Miller,  9  S.  C.  13;  293;  Maullir.  Vaughn, 45 Ala.  134 ;  Breit- 
Bronson  o.  Newberry.  2  Doug.  (Mich.)  ung  r.  Limlauer,  37  Mich.  217;  Coleman 
88;  Maxey  v.  Loyal,  38  Ga.  581.  A  spe-  v.  Ballandi,  22  Minn.  144.  ^Assignments 
cial  act  admitting  a  party  imprisoned  on  for  purpose  of  evading  exemption  laws 
a  judgment  for  tort  to  take  the  poor  debt-  may  be  prohibited.  Sweeney  v.  Hunter, 
or's  oath  was  sustained  in  Matter  of  145  Pa.  863,  22  Atl.  653,  14  L.  R.  A.  594.^ 
Nichols,  8  R.  I.  50.  Qln  Alabama,  where  «  Gunn  r.  Barry,  15  Wall.  610;  Ed- 
imprisonment  for  fraud  is  not  permitted,  wards  v.  Kearzey,  96  U.  S.  595;  Home- 
a  law  making  receipt  of  deposits  by  an  stead  Cases,  22  Gratt.  266 ;  Lessley  v, 
insolvent  banker  a  crime  was  held  in-  Phipps,  49  Miss.  790;  Foster  v,  Byrne, 
valid.  Carr  v.  State,  106  Ala.  86.  84  76  Iowa,  295,  35  N.  W.  518,  41  N.  W.  22 ; 
L.  R.  A.  634,  54  Am.  St.  17,  17  So.  360;  Squire  v.  Mudgett,61  N.  H.  149.  It  may, 
see  note  to  this  case  in  L.  R.  A.  upon  however,  be  made  applicable  to  previous 
constitutionality  of  imprisonment  for  rights  of  action  for  torts.  Parker  i;.  Sav- 
debt.  Guest  who  defrauds  innkeeper  age,6Lea,  406;  McAfee  t*.  Covington,  71 
may  be  imprisoned.  State  t;.  Yardley,  Ga.  272.  [^Statute  providing  that  general 
95  Tenn.  546,  82  S.  W.  481,  34  L.  R.  A.  assignment  for  benefit  of  creditors  shall 
656.3  dissolve  all  attachments  made  within  ten 
1  Bronson  ».  Kinzie,  1  How.  311,  315,  days  prior  thereto,  is  invalid  as  applied  to 
per  7an«v,  Ch.  J. ;  Rockwell  v.  Huhbell's  contracts  made  when  right  of  attachment 
Adm'rs,  2  Doug.  (Mich.),  197 ;  Quacken-'  was  absolute.  Peninsular  Lead  &  C.  Wks. 
bush  0.  Dankf,  1  Denio,  128, 3  Denio,  594,  r.  Union  Oil  &  P.  Co.,  100  Wis.  488,  76 
and  1  N.  Y.  129;  Morse  v.  Goold,  11  N.  Y.  n.  W.  359,  42  L.  R.  A.  881,  69  Am.  St. 
281 ;  Sprecker  r,  Wakeley,  11  Wis.  432;  934.] 

Cusic  V,  Douglas,  8  Kan.  123 ;  Msxey  p.  8  Johnson  v.  Fletcher,  54  Miss.  628, 

Loyal,  88Ga.531;  Hardeman  i*.  Downer,  28  Am.  Rep.  388;  Wilson  1?.  Brown,  68 

39  Ga.  425 ;  Hill  v,  Kessler.  63  N.  C.  437 ;  Ala.  62,  29  Am.  Rep.  727  ;  Duncan  r. 

Farley  v.  Dowe,  45  Ala.  824;  Sneider  v.  Barnett,  11  S.  C.  888,  82  Am.  Rep.  476; 
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operating  upon  the  remedy  only,  they  in  effect  impair  the  obliga- 
tion of  the  contract.^ 

And  laws  which  change  the  rules  of  evidence  relate  to  the 
remedy  only;  and  while,  as  we  have  elsewhere  shown,  such  laws 
may,  on  general  principles,  be  applied  to  existing  causes  of  action, 
so,  too,  it  is  plain  that  they  are  not  precluded  from  such  applica- 
tion by  the  constitutional  clause  we  are  considering.^  And  it  has 
been  held  that  the  legislature  may  even  take  away  a  common-law 
remedy  altogether,  v^ithout  substituting  any  in  its  place,  if  another 
and  efficient  remedy  remains.  Thus,  a  law  abolishing  distress 
for  rent  has  been  sustained  as  applicable  to  leases  in  force  at  its 
passage;^  and  it  was  also  held  that  an  express  stipulation  in  the 
lease,  that  the  lessor  should  have  this  remedy,  would  not  prevent 
the  legislature  from  abolishing  it,  because  this  was  a  subject  con- 
cerning which  it  was  not  competent  for  the  parties  to  contract  in 
such  manner  as  to  bind  the  hands  of  the  State.  In  the  language 
of  the  court :  ''  If  this  is  a  subject  on  which  parties  can  contract, 
and  if  their  contracts  when  made  become  by  virtue  of  the  Con- 
stitution of  the  United  States  superior  to  the  power  of  the  legis- 
lature, then  it  follows  that  whatever  at  any  time  exists  as  part 
of  the  machinery  for  the  administration  of  justice  may  be  per- 
petuated, if  parties  choose  so  to  agree.  That  this  can  scarcely 
have  been  within  the  contemplation  of  the  makers  of  the  Con- 
stitution, and  that  if  it  prevail  as  law  it  will  give  rise  to  grave 
inconveniences,  is  quite  obvious.     Every  such  stipulation  is  in  its 

Harris  v.  Austell,  2  Bax.  148 ;  Wright  i;.  31  S.  C.  1,  9  S.  E.  726 ;  post,  pp.  683- 

Straab,  54  Tex.  64 ;  Cochran  v.  Miller,  637.    On  this  subject  see  the  discussions 

74  Ala.  60;  Colin  v,  HoCFman,  46  Ark.  in  the  federal  courts.    Sturges  v.  Crown- 

876.    \^Re  Estate  of  Heilbron,  14  Wafih.  inshieid,  4  Wheat.  122 ;  Ogden  v.  Saun- 

636,46  Pac.  163,  86  L.  R.  A.  602.    See  ders,  12  Wheat  218;  Bronson  v.  Kinzie, 

also  Canadian  &  A.  M.  &  Trust  Co.  v.  1  How.  811;  McCracken  r.  Hay  ward,  2 

Blake,  24  Wash.  102,  63  Pac.  1100.]  How. 608;  Curtis  r.  Whitney,  13  Wall.  68. 

^  *'  Statutes  pertaining  to  the  remedy  An  act  declaring  that  no  policy  of  life 
are  merely  such  as  relate  to  the  course  insurance  shall  be  received  in  evidence, 
and  form  of  proceedings,  but  do  not  affect  when  the  application  is  referred  to  in  it, 
the  substance  of  a  judgment  when  pro-  unless  a  copy  thereof  is  attached  to  it,  is 
nounced."  Per3/emH-,Cli.  J.,in  Mortun  valid.  New  Era  Life  Ass.  v.  Musser, 
V.  Valentine,  16  La.  Ann.  150.  See  Wat-  120  Pa.  St.  384, 14  Atl.  166.  But  the  rule 
son  V.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y.  that  failure  to  register  evidences  of  titles 
167;  Edwards  r.  Kearzey,  06  U.  S.  696.  shall  not  render  them  inadmissible  in  evi- 
But  if  af^er  the  debt  is  contracted  and  be-  dence,  cannot  be  changed  by  a  new  con- 
fore  judgment  upon  it,  the  debtor  marries,  stitution.  This  is  put  on  the  ground  that 
it  is  held  in  Tennessee  that  he  is  thereby  the  only  means  to  establish  and  enforce 
entitle<l  to  the  exemption  in  land  owned  the  contract  would  he  thus  destroyed. 
by  him  before.  Dye  v.  Cook,  88  Tenn.  Texas  Mex.  Rv.  Co.  v.  Locke,  74  Tex. 
276, 12  S.  W.  631.  870,  12  S.  W  80. 

'  Neass  i;.  Merger,  16  Barb.  318;  Rich         8  Van  Rensselaer  v.  Snyder,  0  Barb. 

V.  Flanders,  89  N.  H.  304;   Howard  v.  302,  and  18  N.  Y.  290;  Guild  v.  Rogers, 

Moot,  64  N.  Y.  262;  Henry  v.   Henry,  8  Barb.  602;  Conkey  r.  Hart,  14  N.  Y.  22. 
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own  nature  conditional  upon  the  lawful  continuance  of  the  pro- 
cess. The  State  is  no  party  to  their  contract.  It  is  bound  to 
afford  adequate  process  for  the  enforcement  of  rights ;  but  it  has 
not  tied  its  own  hands  as  to  the  modes  bj  which  it  will  administer 
justice.  Those  from  necessity  belong  to  the  supreme  power  to 
prescribe;  and  their  continuance  is  not  the  subject  of  contract 
between  private  parties.  In  truth,  it  is  not  at  all  probable  that 
the  parties  made  their  agreement  with  reference  to  the  possible 
abolition  of  distress  for  rent.  The  first  clause  of  this  special 
provision  is,  that  the  lessor  may  distrain,  sue,  re-enter,  or  re- 
sort to  any  other  legal  remedy,  and  the  second  is,  that  in  cases  of 
distress  the  lessee  waives  the  exemption  of  certain  property  from 
the  process,  which  by  law  was  exempted.  This  waiver  of  exemp- 
tion was  undoubtedly  the  substantial  thing  which  the  parties  had 
in  view ;  but  yet  perhaps  their  language  cannot  be  confined  to 
this  object,  and  it  may  therefore  be  proper  to  consider  the  con- 
tract as  if  it  had  been  their  clear  purpose  to  preserve  their  legnl 
remedy,  even  if  the  legislature  should  think  fit  to  abolish  it.  In 
that  aspect  of  it  the  contract  was  a  subject  over  which  they  had 
no  control."^ 

But  a  law  which  deprives  a  party  of  all  le^al  remedy  must 
necessarily  be  void.  "  If  the  legislature  of  any  State  were  to 
undertake  to  make  a  law  preventing  the  legal  remedy  upon  a 
contract  lawfully  made  and  binding  ou  the  party  to  it,  there  is  no 
question  that  such  legislature  would,  by  such  act,  exceed  its  legit- 
imate powers.  Such  an  act  must  necessarily  impair  the  obligation 
of  the  contract  within  the  meaning  of  the  Constitution."^  This 
has  been  held  in  regard  to  those  cases  in  which  it  was  sought  to 
deprive  certain  classes  of  persons  of  the  right  to  maintain  suits 
because  of  their  having  participated  in  rebellion  against  the  gov- 


1  Conker  v.  Hart,  14  N.  Y.  22,  30; 
citing  Handy  r.  Chatfield,  23  Wend.  85; 
Mason  v.  Haile,  12  Wheat.  370;  Stock- 
ing r.  Hunt,  3  Denio,  274 ;  and  Van  Rens- 
selaer V.  Snjder,  18  N.  T.  299.  See 
Briscoe  r.  AnketeU.  28  Miss.  361. 

3  CaU  V.  Hagger,  8  Mass.  430.  See 
Osborn  v,  Nicholson,  13  Wall.  062 ;  U.  8. 
V.  Conway,  Hempst.  818;  Johnson  v. 
Bond,  Hempst.  633 ;  West  v.  Sansom,  44 
Ga.  296.  See  Griflln  v.  Wilcox,  21  Ind. 
870;  Penrose  v.  Erie  Canal  Co.,  66  Pa. 
St.  46;  Thompson  v.  Commonwealth,  81 
Pa.  St.  314 :  post,  p.  617.  An  act  with- 
drawing nil  the  property  of  a  debtor  from 
the  operation  of  legal  process,  leaving 


only  a  barren  right  to  sue,  is  Toid.  State 
V.  Bank  of  South  Carolina,  1  S.  C.  63. 
As  the  States  are  not  suable  except  at 
their  own  option,  the  laws  which  they 
may  pass  for  the  purpose  they  may  re* 
peal  at  discretion.  Railroad  Co.  v.  Ten- 
nessee, 101  U.  S.  387;  Railroad  Co.  v. 
Alabama,  101  U.  S.  882 ;  State  i;.  Bank, 
8  Bax.  396 ;  and  this  even  after  suit  has 
been  instituted.  Home  v.  State,  84  N.  C. 
362;  Railroad  Co.  v.  Tennessee,  supra. 
pThe  more  so  where  the  judgment  of  the 
court  is  only  recommendatory.  Baltzer 
V.  North  Carolina,  161  U.  S.  240, 16  Sup. 
Ct.  Rep.  600.] 
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eminent.'  And  where  a  statute  does  not  leave  a  party  a  sub- 
stantial remedy  according  to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  was  made,  but  shows  upon  its  face  an 
intention  to  clog,  hamper,  or  embarrass  the  proceedings  to  enforce 
the  remedy,  so  as  to  destroy  it  entirely,  and  thus  impair  the  con- 
tract so  far  as  it  is  in  the  power  of  the  legislature  to  do  it,  such 
statute  cannot  be  regarded  as  a  mere  regulation  of  the  remedy, 
but  is  void,  because  a  substantial  denial  of  right.^  But  a  judg- 
ment for  a  tort  is  not  a  contract,  since  it  is  not  based  upon  the 
assent  of  parties.^ 

It  has  also  been  held  where  a  statute  dividing  a  town  and  in- 
corporating a  new  one  enacted  that  the  new  town  should  pay  its 
proportion  towards  the  support  of  paupers  then  constituting  a 
charge  against  the  old  town,  that  a  subsequent  statute  exoner- 
ating the  new  town  from  this  liability  was  void,  as  impairing  the 
contract  created  by  the  first-mentioned  statute;*  but  there  are 
cases  which  have  reached  a  different  conclusion,  reasoning  from 
the  general  and  almost  unlimited  control  which  the  State  retains 
over  its  municipalities.*  In  any  case  the  lawful  repeal  of  a  stat- 
ute cannot  constitutionally  be  made  to  destroy  contracts  which 
have  been  entered  into  under  it ;  these  being  legal  when  made, 
they  remain  valid  notwithstanding  the  repeal.® 

^  Rison  V.  FaiTy  24  Ark.  611 ;  McFar-  tered  into  before  the  passage  of  the  law. 
land  V.  Butler,  8  Minn.  116;  Jackson  v.  Walker  t^.  Whitehead,  16  Wall.  814. 
Butler,  8  Minn.  117.  But  there  is  nothing  >  Oatman  r.  Bond,  15  Wis.  20.  As  to 
to  preclude  the  people  of  a  State,  in  an  control  of  remedies,  tee  postf  p.  516. 
amendment  to  their  constitution,  taking  '  Louisiana  v.  New  Orleans,  100  U.  S. 
away  rights  of  action,  or  other  rights,  so  285,  8  Sop.  Ct  Rep.  211 ;  Freeland  v. 
long  as  they  abstain  from  impairing  the  Williams,  181  U.  S.  405,  0  Sup.  Ct.  Rep. 
obligation  of  contracts,  and  from  impos-  768 ;  Peerce  v,  Eitzmiller,  10  W.  Va.  564. 
ing  punishments.  The  power  to  do  so  In  the  former  case  a  judgment  for  injury 
has  been  exercised  with  a  view  to  the  done  by  a  mob  became  uncollectible  by 
quieting  of  controversies  and  the  restora-  the  diminution  by  legislation  of  the  taxing 
tion  of  domestic  peace  after  the  late  civil  power  of  the  city.  In  the  two  latter,  re- 
war.  Thus,  in  Missouri  and  some  other  covery  for  a  tort  committed  as  an  act  of 
States,  all  rights  of  action  for  anything  war  was  forbidden  after  judgment  by 
done  by  the  State  or  Federal  military  au-  constitutional  amendment.  Both  the  en- 
thorities  during  the  war  were  taken  away  actment  and  the  amendment  were  upheld, 
by  constitutional  provision ;  and  the  au-  See  also,  State  v.  New  Orleans,  88  La. 
thority  to  do  this  was  fully  supported.  Ann.  110,  and  casespos^p.  517,  note  8. 
Drehman  v,  Strifel,  41  Mo.  184,  in  error,  *  Bowdoinham  v.  Richmond,  6  Me. 
8  Wall.  595.    And  see  Hess  v.  Johnson,  112. 

8  W.  Va.  645.    A  remedy  also  may  be  ^  See  antef  pp.  268, 269,  and  cases  cited 

denied  to  a  party  until  he  has  performed  in  notes. 

his  duty  to  the  State  in  respect  to  the  ^  Tuolumne  Redemption  Co.  v.  Sedg- 

demand  in  suit;  e.g,  paid  the  tax  upon  wick,  15  Cal.  515;  McCauIey  v.  Brooks, 

the  debt  sued  for.   Walker  v.  Whitehead,  16  Cal.  11 ;  Commonwealth  v.  New  Bed- 

48  6a.  588;  Garrett  v.  Cordell,  48  6a.  ford  Bridge,  2  6ray,  aSO ;  State  f.  Phalen, 

866;  Welhom  v.  Akin,  44  Ga.  420.     But  3  llarr.  441;   State  u,  Hawtliorn,  0  Mo. 

this  is  denied  as  regards  contracts  en-  889. 
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So  where,  by  its  terms,  a  contract  provides  for  the  payment  of 
money  by  one  party  to  another,  and,  by  the  law  then  in  force, 
property  would  be  liable  to  be  seized,  and  sold  on  execution  to 
the  highest  bidder,  to  satisfy  any  judgment  recovered  on  such 
contract,  a  subsequent  law,  forbidding  property  from  being  sold 
on  execution  for  less  than  two-thirds  the  valuation  made  by  ap- 
praisers, pursuant  to  the  directions  contained  in  the  law,  though 
professing  to  act  only  on  the  remedy,  amounts  to  a  denial  or  ob- 
struction of  the  rights  accruing  by  the  contract,  and  is  directly 
obnoxious  to  the  prohibition  of  the  Constitution.^  So  a  law  which 
takes  away  from  mortgagees  the  right  to  possession  under  their 
mortgages  until  after  foreclosure,  is  void,  because  depriving,  them 
of  the  right  to  the  rents  and  profits,  which  was  a  valuable  portion 
of  the  right  secured  by  the  contract.  "  By  this  act  the  mortgagee 
is  required  to  incur  the  additional  expense  of  a  foreclosure,  before 
obtaining  possession,  and  is  deprived  of  the  right  to  add  to  his 
security,  by  the  perception  of  the  rents  and  profits  of  the  premises, 
during  the  time  required  to  accomplish  this  and  the  time  of  re- 
demption, and  during  that  time  the  rents  and  profits  are  given  to 
another,  who  may  or  may  not  appropriate  them  to  the  payment 
of  the  debt,  as  he  chooses,  and  the  mortgagee  in  the  mean  time 
is  subjected  to  the  risk,  often  considerable,  of  the  depreciation  in 
the  value  of  the  security."  ^    So  a  law  is  void  which  extends  the 

1  McCracken  V.  Ha7ward,2How.608;  N.  C.  554;  HiUiard  v.  Moore,  65  N.  C. 

Willard  v,  Longttreet,  2  Doug.  (Mich.)  540;  Pharis  ».  Dice,2l  Gratt.  SOS;  Thor- 

172 ;  Rawley  v.  Hooker,  21  Ind.  144.     So  ington  v.  Smith,  8  Wall.  1.    A  statute  is 

a  law  which,  as  to  existing  mortgages  bad  which  permits  in  such  case  a  recoT- 

forecloseable  by  sale,  prohibits  the  sale  ery  of  what  a  jury  may  think  is  the  fair 

for  less  than  half  the  appraised  value  of  value  of  the  property  sold.    Effinger  o. 

the  land,  is  void  for  the  same    reason.  Kenney,  115  U.  S.  566,6  Sup.  Ct.  Rep. 

Gantly's  Lessee  v.  Swing,  3  How.  707 ;  170. 

Bronson  v.  Kinzie,  1  How.  311.    See  to  ^  Mundy  v,  Monroe,  1  Mich.  68,  76; 

like  effect,  Robards  v.  Brown,  40  Ark.  Blackwood  v.  Vanvleet,  11  Mich.  252. 

428;  Collins  v.  Collins,  79  Ky.  88.    So  Compare  Dikeman  v.  Dikeman,  1 1  Paige, 

one  which  takes  away  the  power  of  sale.  484;  James  v.  Stull,  9  Barb.  482;  Cook 

O'Brien  v.  Krenz,  86  Minn.  136,30  N.  W.  v.  Gray,  2  Houst.  455.    In  the  last  case 

458.    And  a  law  authorizing  property  to  it  was  held  that  a  statute  shortening  the 

be  turned  out  in  satisfaction  of  a  contract  notice  to  be  given  on  foreclosure  of  a 

is  void.    Abercrombie  v.  Ba.xter,  44  Ga.  mortgage  under  the  power  of  sale,  from 

86.    The  **  scaling  laws/*  so  called,  under  twenty-four  to  twelve  weeks,  was  valid 

which  contracts  made  while  Confedernte  as  affecting  the  remedy  only;  and  that  a 

notes  were  the  only  currency,  are  allowed  stipulation  in  a  mortgage  that  on  default 

to  be  satisfied  on  payment  of  a  sum  equal  being  made  in  payment  the  mortgagee 

to  what  the  sum  called  for  by  them  in  might  sell  '*  according  to  law,"  meant  ac- 

Confederate  notes  was  worth  when  they  cording  to  the  law  as  it  should  be  when 

were  made,  have  been  sustained,  but  this  sale  was  made.    But  see  Ashuelot  R.  R. 

is  on  the  assumption  that  the  contracts  Co.  v.  Eliot,  62  N.  H.  887,  and  what  is  said 

are  enforced  as  near  as  possible  accord-  on  the  general   subject  in  Cochran    v. 

ing  to  the  actual  intent     Harmon  t*.  Wal-  Darcy,  5  Rich.  125.    A  redemption  law 

lace,  2  S.  C.  208 ;  Robeson  v.  Brown,  68  cannot  take  firom  the  mortgagee  the  right 
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time  for  the  redemption  of  lands  sold  on  execution,  or  for  delin- 
quent taxes,  after  the  sales  have  been  made ;  for  in  such  a  case 
the  contract  with  the  purchaser,  and  for  which  he  has  paid  his 
money,  is,  that  he  shall  have  title  at  tlie  time  then  provided  by 
the  law ;  and  to  extend  the  time  for  redemption  is  to  alter  the 
substance  of  the  contract,  as  much  as  would  be  the  extension  of 
the  time  for  payment  of  a  promissory  note.^  So  a  law  which 
shortens  the  time  for  redemption  from  a  mortgage,  after  a  fore- 
closure sale  has  taken  place,  is  void ;  the  rights  of  the  party 
being  fixed  by  the  foreclosure  and  the  law  then  in  force,  and  the 
mortgagor  being  entitled,  under  the  law,  to  possession  of  the  land 
until  .the  time  for  redemption  expires.^    And  where  by  statute  a 

to  recover  rents  from  the  owner  in  pos-  211;  Greenfield  v,  Dorris,  1  Sneed,  560. 
session  after  foreclosure  sale.  Travellers  QBarnitz  v.  Beverly,  163  U.  8.  118,  16 
Ins.  Co.  V.  Brouse,  88  Ind.  62.  But  the  Sup.  Ct.  Rep.  1042,  rev.  65  Kan.  466, 
debtor's  tenant  in  possession  may  be  42  Pac.  725,  81  L.  R.  A.  74.^  But  see 
made  primariljr  liable  to  the  mortgagee  Stone  v.  Basset,  4  Minn.  298 ;  Hey  ward 
instead  of  to  the  debtor.  Edwards  v.  £?.  Judd,  4  Minn.  483;  Freeborn  p.  Petti- 
Johnson,  105  Ind.  504,  5  N.  £.  716.  In  bone,  5  Minn.  277;  Davis  v.  Rupe,  114 
Berthold  v.  Fox,  13  Minn.  501,  it  was  de-  Ind.  588,  17  N.  E.  163.  A  provision  that 
cided  that  in  the  case  of  a  mortgage  given  the  right  to  redeem  from  a  preexisting 
while  the  law  allowed  the  mortgagee  mortgage  shall  not  expire  if  a  creditor  of 
possession  during  the  period  allowed  for  the  mortgagor  comes  into  equity  and  gets 
redemption  after  foreclosure,  such  law  a  decree  to  enable  him  to  fulfil  the  con- 
might  be  so  changed  as  to  Uke  away  this  ditions  of  the  mortgage  and  hold  the 
right  But  this  seems  doubtful.  In  property,  is  void  as  against  the  mort- 
Baldwin  v.  Flagg,  48  N.  J.  495,  it  was  held  gagee.  Phinney  v.  Phinney,  81  Me.  450. 
that  where  bond  and  mortgage  had  been  So,  on  the  other  hand,  a  law  is  void  which 
given,  it  was  not  competent  to  provide  by  takes  away  an  existing  right  of  a  creditor 
subsequent  legislation  that  the  mortgage  of  the  mortgagor  to  redeem  fW)m  the  sale, 
should  be  first  foreclosed,  and  resort  to  O'Brien  u.  Krenz,  86  Minn.  136,  80  N.  W. 
the  bond  only  had  in  case  of  deficiency.  458. 

Nor  that  the  foreclosure  sale  should  be  *  CargiU  v.  Power,  1  Mich.  369.    The 

opened  if  a  judgment  is  had  upon  the  contrary  ruling  was  made  in  Butler  v. 

bond.    Coddington  r.  Bispham,  86  N.  J.  Palmer,  1  Hill,  324,  by  analogy  to  the 

Eq.  574.    See  Morris  v.  Carter,  46  N.  J.  L.  Statute  of  Limitations.    The  statute,  it 

260;  Toffey  r.  Atcheson,  42  N.  J.  Eq.  182,  was  said,  waa  no  more  in  effect  than 

6  Atl.  885.    A  stipulation  in  a  chattel  saying:  "Unless  you  redeem  within  the 

mortgage  that  the  mortgagee  may  take  shorier  time  prescribed,  you  shall  have 

possession  whenever  he  deems  himself  no  action  for  a  recovery  of  the  land,  nor 

insecure,  is  not  to  be  impaired  by  subse-  shall  your  defence  against  an  action  be 

quent  legislation  forbidding  him  to  do  so  allowed,  provided  you  get  possession." 

without  Just  cause.    Boice  v.  Boice,  27  And  in  Robinson  v.  Howe,  13  Wis.  841, 

Minn.  871,  7  N.  W.  687.    Reducing  the  346.  the  court,  speaking  of  a  similar  right 

nite  of  interest  payable  on  redemption  to  in  a  party,  say  :  "  So  far  as  his  right  of 

the  foreclosure  purchaser  violates  no  con-  redemption   was  concerned,  it  was  not 

tract  with  the  mortgagee.    Conn.  Mut  derived  from  any  contract,  but  was  given 

Ins.  Co.  V.  Cushmau,  108  U.  S.  51,  2  Sup.  by  the  law  only ;   and  the  time  within 

Ct.  Rep.  236.  which  he  might  exercise   it   might    be 

1  Robinsonv.  Howe,13Wib.  841;  Dike-  shortened  by  the  legislature,  provided  a 

man  v.  Dikeman,  11  Paige,  484;  Goenen  reasonable  time  was  left  in  which  to  ex- 

V.  Schroeder,  8  Minn.  887;   January   o,  ercise  it,  without  impairing  the  obligation 

January,  7  T.  B.  Monr.  542, 18  Am.  Dec.  of  any  contract.   And  see  Smith  v.  Pack- 
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purchaser  of  lands  from  the  State  had  the  right,  upon  the  for- 
feiture of  his  contract  of  purchase  for  the  non-payment  of  the 
sum  due  upon  it,  to  revive  it  at  any  time  before  a  public  sale  of 
the  lands,  by  the  payment  of  all  sums  due  upon  the  contract,  with 
a  penalty  of  five  per  cent,  it  was  held  that  this  right  could  not  be 
taken  away  by  a  subsequent  change  in  the  law  which  subjected 
the  forfeited  lands  to  private  entry  and  sale.^  And  a  statute 
which  authorizes  stay  of  execution,  for  an  unreasonable  or  indef- 
inite period,  on  judgments  rendered  on  pre-existing  contracts,  is 
void,  as  postponing  payment,  aud  taking  away  all  remedy  during 
the  continuance  of  the  stay.^  And  a  law  is  void  on  this  ground 
which  declares  a  forfeiture  of  the  charter  of  a  corporation  for  acts 
or  omissions  which  constituted  no  cause  of  forfeiture  at  the  time 
they  occurred.^    And  it  has  been  held  that  where  a  statute  au- 

ard,  12  V^is.  371»  to  the  same  effect.    An  Sequestration  Cases,  80  Tex.  68S.    A  law 

increase  of  the  rate  of  interest  to  l)e  paid  permitting  a  year's  stay  upon  judgments 

on  redemption  of  a  pre-existing  mortgage  where  security  is  given  was  held  valid  in 

is  bad.    Hillebert  V.  Porter,  28  Minn.  406,  Fams worth  v,  Vance.  2  Cold.  108;  but 

UN.  W.  84.  this  decision  was  overruled  in  Webster  v. 

1  State  V,   Commissioners  of  School  Kose,  0  Heisk.  03,  19  Am.  Rep.  683.    A 

and  University  Lands,  4  Wis.  414.    A  statute  was  held  void  which  stayed  all 

right  to  reimbursement  if  a  tax  purchase  proceedings  against  volunteers  who  had 

is  set  aside  cannot  by  subsequent  legis-  enlisted  *'  during  the  war,"  this  period 

lation  be  taken  away  from  the  purchaser  being   indefinite.      Clark   r.    Martin,    3 

of  a  tax  title.    State  v.  Foley,  80  Minn.  Grant's  Cas.  393.    In  Johnson  o.  Higgins, 

350,  15  N.  W.  375.  8  Met.  (ICy.)  566,  it  was  held  that  the  act 

'  Chadwick  v.  Moore,  8  W.  &  S.  40;  of  the  Kentucky  legislature  of  May  24, 
Dunn  V.  Gorgas,  41  Pa.  St.  441;  Town-  1861,  which  forbade  the  rendition  in  all 
send  V.  Townsend,  Peck,  1«  14  Am.  Dec.  the  courts  of  the  State,  of  any  judgment 
722;  Stevens  v.  Andrews,  81  Mo.  205.  from  date  tillJanuary  1st,  1862,  was  valid. 
Hasbrouck  v.  Shipman,  16  Wis.  206 ;  It  related,  it  was  said,  not  to  the  remedy 
Jacobs  V.  Small  wood,  68  N.  C.  1 12 ;  Web-  for  enforcing  a  contract,  but  to  the  courts 
ster  V.  Rose,  6  Heisk.  98;  Edwards  v.  which  administer  the  remedy ;  and  those 
Kearzey,  96  U.  S.  695.  In  Breitenbach  courts,  in  a  legal  sense,  constitute  no  part 
V.  Bush,  44  Pa.  St.  318,  and  Coxe  v.  Mar-  of  the  remedy.  A  law  exempting  sol- 
tin,  44  Pa.  St.  322,  it  was  held  that  an  diers  from  civil  process  until  thirty  days 
act  staying  all  civil  process  against  volun-  after  their  discharge  from  military  service 
teers  who  had  enlisted  in  the  national  ser-  was  held  valid  as  to  all  contracts  subse- 
Tice  for  three  years  or  during  the  war  quently  entered  into,  in  Burns  v.  Criw- 
was  valid,  —  "during  the  war"  being  ford,  34  Mo.  830.  And  see  McCormtck 
construed  to  mean  unless  the  war  should  v.  Rusch,  15  Iowa,  127.  A  statute  sus- 
sooner  terminate.  See  also  State  r.  Ca-  pending  limitation  laws  during  the  exist- 
rew,  18  Rich.  498.  A  general  law  that  all  ence  of  civil  war,  and  until  the  State  was 
suits  pending  should  be  continued  until  restored  to  her  proper  relations  to  the 
peace  between  the  Confederate  States  and  Union,  was  sustained  in  Bender  v.  Craw- 
the  United  States,  was  held  void  in  Burt  ford,  33  Tex.  746.  Compare  Bradford  v. 
V.  Williams,  24  Ark.  94.    See  also  Taylor  Shine,  18  Fla.  308. 

V.  Stearns,  18  Gratt.  244 ;   Hudspeth  v.         >  People  v.  Jackson  &  Michigan  Plank 

Davis,  41  Ala.  889 ;  Aycock  v.  Martin,  37  Road  Co.,  9  Mich.  285,  per  Chrisliancy,  J. ; 

Ga.  124;  Coffman  i;.  Bank  of  Kentucky,  State  v.  Tombeckbee  Bank,  2  Stew.  30. 

40  Mi88.  29;  Jacobs   v.  Smallwood,  03  See  Ireland  t;.  Turnpike  Co.,  10  Ohio  St. 

N.  C.  112;  Cutts  V.  Hardee,  88  Ga.  350;  809. 
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thorized  a  municipal  corporation  to  issue  bonds,  and  to  exercise 
the  power  of  local  taxation  in  order  to  pay  them,  and  persons 
bought  and  paid  value  for  bonds  issued  accordingly,  this  power 
of  taxation  is  part  of  the  contract,  and  cannot  be  withdrawn  until 
the  bonds  are  satisfied ;  that  an  attempt  to  repeal  or  restrict  it 
by  statute  is  void ;  and  that  unless  the  corporation  imposes  and 
collects  the  tax  in  all  respects  as  if  the  subsequent  statute  had 
not  been  passed,  it  will  be  compelled  to  do  so  by  mandamiis,^ 
And  it  has  also  been  held  that  a  statute  repealing  a  former 
statute,  which  made  the  stock  of  stockholders  in  a  corporation 
liable  for  its  debts,  was,  in  respect  to  creditors  existing  at  the 
time  of  the  repeal,  a  law  impairing  the  obligation  of  contracts.^ 
In  each  of  these  cases  it  is  evident  that  substantial  rights  were 
affected ;  and  so  far  as  the  laws  which  were  held  void  operated 
upon  the  remedy,  they  either  had  an  effect  equivalent  to  import- 
ing some  new  stipulation  into  the  contract,  or  they  failed  to  leave 
the  party  a  substantial  remedy  such  as  was  assured  to  him  by  the 
law  in  force  when  the  contract  was  made.  In  Pennsylvania  it 
has  been  held  that  a  statute  authorizing  a  stay  of  execution  on 
contracts  in  which  the  debtor  had  waived  the  right  was  uncon- 
stitutional;^ but  it  seems  to  us  that  an  agreement  to  waive  a 
legal  privilege  which  the  law  gives  as  a  matter  of  State  policy 
cannot  be  binding  upon  a  party,  unless  the  law  itself  provides  for 
the  waiver.* 

Where,  however,  by  the  operation  of  existing  laws,  a  contract 
cannot  be  enforced  without  some  new  action  of  a  party  to  fix  his 
liability,  it  is  as  competent  to  prescribe  by  statute  the  requisites 
to  the  legal  validity  of  such  action  as  it  would  be  in  any  case  to 
prescribe  the  legal  requisites  of  a  contract  to  be  thereafter  made. 
Thus,  though  a  verbal  promise  is  sufiScient  to  revive  a  debt  barred 
by  the  Statute  of  Limitations  or  by  bankruptcy,  yet  this  rule  may 
be  changed  by  a  statute  making  all  such  future  promises  void  un- 

1  Von  HofFman  v.  Qnincj,  4  WaU.  685 ;  284,  7  Sup.  Ct.  Rep.  1100.    For  a  similar 

Murray  v.  Charleston,  96  IT.  S.  432 ;  Loa-  principle,  see  Sala  v.  New  Orleans,  2 

mand  r.  New  Orleans,  102  U.  S.  208;  Woods,  188. 

WoIfiF  17.  New  Orleans,  108  U.  S.  358;         ^  Hawthorne    v.    Calef,    2  Wall.  10. 

Nelson  v.  St  Martinis  Parish,  111  U.  S.  [^Upon  individual  liability  of  stockhold- 

716,  4  Sup.  Ct.  Rep.  648 ;   Beckwitli  v,  ers  for  debts  of  corporation,  see  note  to 

Racine,  7  Biss.  142.    The  liability  cannot  40  L.  ed.  U.  S.  751.3 
be  escaped  by  turning  a  city  into  a  mere         '  Billmeyer  v.  Evans,  40  Pa.  St.  824 ; 

taxing  district.      Mobile  v.  Watson,  116  Lewis  t;.  Lewis,  47  Pa.   St.   127.      See 

U.  S.  289,  6  Sup.  Ct.  Rep.  898;  O'Connor  Laucks'  Appeal,  24  Pa.  St.  426;  Case  v, 

V.  Memphis,  6  Lea,  730.    See  also  Soutter  Dunmore,  28  Pa.  St.  93 ;  Bowman  v.  Smi- 

0.  Madison.  15  Wis.  80;  Smith  v.  Apple-  ley,  31  Pa.  St.  225. 
ton.  19  Wis.  468;  Rahway  v.  Munday,44         *  See  Conkey  t;.  Hart,  14  N.  Y.  22; 

N.  J.  L.  895;  Seibert  v,  Lewis,  122  U.  S.  Handy  v.  Chatfield,  23  Wend.  85. 
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less  in  writing.^  It  is  also  equally  true  that  where  a  legal  im- 
pediment exists  to  the  enforcement  of  a  contract  which  parties 
have  entered  into,  the  constitutional  provision  in  question  will 
not  preclude  the  legislature  from  removing  such  impediment  and 
validating  the  contract.  A  statute  of  tliat  description  would  not 
impair  the  obligation  of  contracts,  but  would  perfect  and  enforce 
it.2  And  for  similar  reasons  the  obligation  of  contracts  is  not 
impaired  by  continuing  the  charter  of  a  corporation  for  a  certain 
period,  in  order  to  the  proper  closing  of  its  business.^ 

State  InBolvent  Laws.  In  this  connection  some  notice  may 
seem  requisite  of  the  power  of  the  States  to  pass  insolvent  laws, 
and  the  classes  of  contracts  to  which  they  may  be  made  to  apply. 
As  this  whole  subject  has  been  gone  over  very  often  and  very 
fully  by  the  Supreme  Court  of  the  United  States,  and  the  impor- 
tant questions  seem  at  last  to  be  finally  set  at  rest,  and  moreover 
as  it  is  comparatively  unimportant  whenever  a  federal  bankrupt 
law  exists,  we  content  ourselves  with  giving  what  we  understand 
to  be  the  conclusions  of  the  court. 

1.  The  several  States  have  power  to  legislate  on  the  subject  of 
bankrupt  and  insolvent  laws,  subject,  however,  to  the  authority 
conferred  upon  Congress  by  the  Constitution  to  adopt  a  uniform 
system  of  bankruptcy,  which  authority,  when  exercised,  is  para- 
mount, {a)  and  State  enactments  in  conflict  with  those  of  Congress 
upon  the  subject  must  give  way.* 


^  J07  V.  Thompson,  1  Doug.  (Mich.) 
873;  Kingley  v.  Cousinii,  47  Me.  01. 

3  As  where  the  defence  of  usury  to  a 
contract  is  taken  away  by  statute.  Welsh 
V.  Wadsworth,  30  Conn.  149;  Curtis  v. 
Leavitt,  16  N.  Y.  9.  And  see  Wood  v. 
Kennedy,  19  Ind.  68,  and  the  cases  cited, 
post,  pp.  586-637.  [^But  the  validation, 
of  an  invalid  contract  cannot  be  made  to 
relate  back  so  as  to  take  precedence  of  a 
lien  which  attached  after  the  invalid  con- 
tract was  created,  but  before  it  was  vali- 
dated. Merchants'  Bank  of  Danville  v. 
Ballou,  98  Va.  112,  82  S.  E.  481,  44  L.  R. 
A.  306.] 


'  Foster  v,  Essex  Bank,  16  Mass.  245. 
[^Upon  the  protection  of  contracts  by 
the  constitution,  see  article  in  36  Am. 
L.  Rev.  70.] 

^  Sturges  V,  Crowninshield,  4  Wheat. 
122;  Farmers'  &  Mechanics'  Bank  r. 
Sniitli,  6  Wheat.  131 ;  Ogden  v.  Saunders, 
12  Wheat.  213;  Baldwin  v.  Hale,  1  Wall. 
228 ;  CBrown  v.  Smart,  146  U.  S.  454, 
12  Sup.  Ct.  Rep.  958.  aff.  69  Md.  820, 
17  Atl.  1101 ;  Ketcharo  r.  McNamara, 
72  Conn.  709,  46  Atl.  146,  50  L.  R.  A. 
641.] 


(a)  Q"  After  an  adjudication  in  bankruptcy,  an  action  in  replevin  in  a  State  court 
cannot  be  commenced  and  maintained  against  the  bankrupt  to  recover  property  in 
the  possession  of  and  claimed  by  the  bankrupt  at  the  time  of  that  adjudication,  and 
in  the  possession  of  a  referee  in  bnnkruptcy  at  the  time  when  the  action  of  replevin 
is  begun ; "  and  if  under  such  attempted  action  in  replevin,  any  such  property  is 
seized,  "  the  district  court  sitting  in  bankruptcy  "  has  "jurisdiction  by  summary  pro- 
ceedings to  compel  the  return  of  the  property  seized."  Per  Gray^  J  ,  in  White  v. 
Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  Rep.  1007.  Bankruptcy  law  merely  suspends 
State  insolvency  laws,  so  that  when  it  is  repealed  they  revive.    Butler  v.  Gorely,  146 
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2.  Such  State  laws,  however,  discharging  the  person  or  the 
property  of  the  debtor,  and  thereby  terminating  the  legal  obliga- 
tion of  the  debts,  cannot  constitutionally  be  made  to  apply  to 
contracts  entered  into  before  they  were  passed,  but  they  may  be 
made  applicable  to  such  future  contracts  as  can  be  considered  as 
having  been  made  in  reference  to  thcm.^ 

3.  Contracts  made  within  a  State  where  an  insolvent  law 
exists,  between  citizens  of  that  State,  are  to  be  considered  as 
made  in  reference  to  the  law,  and  are  subject  to  its  provisions. 

'  But  the  law  cannot  apply  to  a  contract  made  in  one  State  be- 
tween a  citizen  thereof  and  a  citizen  of  another  State,^  nor  to 
contracts  not  made  within  the  State,  even  though  made  between 
citizens  of  the  same  State,^  except,  perhaps,  where  they  are  citi- 
'zens  of  the  State  passing  the  law.^  And  where  the  contract  is 
made  between  a  citizen  of  one  State  and  a  citizen  of  another, 
the  circumstance  that  the  contract  is  made  payable  in  the  State 
where  the  insolvent  law  exists  will  not  render  such  contract  sub- 
ject to  be  discharged  under  the  law.^  If,  however,  the  creditor 
in  any  of  these  cases  makes  himself  a  party  to  proceedings  under 
the  insolvent  law,  he  will  be  bound  thereby  like  any  other  party 
to  judicial  proceedings,  and  is  not  to  be  heard  afterwards  to 
object  that  his  debt  was  protected  by  the  Constitution  from  the 
reach  of  the  law.® 

The  New  Amendments  to  the  Federal  Constitution.  New  provi- 
sions for  personal  liberty,  and  for  the  protection  of  the  right  to 
life,  liberty,  and  property,  are  made  by  the  thirteenth  and  four- 
teenth amendments  to  the  Constitution  of  the  United  States ;  and 

1  Ogden  r.  Saunders,  12  Wheat  213 ;  <  McMillan    v.    McNeill,   4    Wheat 

[jBrown  v.  Smart*  146  U.  S.  464,  12  Sup.  209. 

Ot.  Rep.  968,  aff.  69  Md.  320, 17  Atl.  1101 ;  «  Marsh  v.  Putnam,  3  Gray,  661. 

Hans  V.  Louisiana,  184  U.  S.  1,  10  Sup.  •  Baldwin  r.  Hale,  1  Wall.  223 ;  Bald- 

Ct  Rep.  604 J  win  u.  Bank  of  Newbury,  1  Wall.  234 ; 

3  Ogden  V.  Saunders,  12  Wheat  218;  Oilman  v.  Lockwood,  4  Wall.  409.    See 

Springer  v.  Foster,  2  Story,  883 ;  Boyle  v.  nlso  Korris  v.  Atkinson,  64  N.  H.  87,  6 

Zacharie,  6  Pet  348;  WoodhuU  v.  Wag-  Atl.  710. 

ner,  Baldw.  296;   Suydam  v,  Broadnax,  •  Clay  o.  Smith,  3  Pet  411;  Baldwin 

14  Pet  67 ;  Cook  v.  Moffat,  6  How.  296 ;  v.  Hale,  1  Wall.  223 ;  Oilman  v.  Lockwood, 

Baldwin  v.  Hale,  1  Wall.  223 ;  [[Hammond  4  Wall.  409 ;  Perley  i;.  Mason,  64  N.  H.  6, 

Beef  &^P.  Co.  v.  Best,  91  Me.  431,  40  Atl.  3  Atl.  629. 
838, 42  L.  R.  A.  628.  j 

U.  S.  808, 18  Sup.  Ct.  Rep.  84,  aff.  147  Mass.  8, 16  N.  E.  734.  And  upon  effect  of 
rerooTal  of  a  Federal  bar  to  operation  of  a  State  statute,  see  Blair  v.  Ostrander.  109 
Iowa,  204, 80  N.  W.  aW,  47  L.  R.  A.  469.  That  supersession  of  State  insolvency  law 
may  be  only  partial,  see  State  v.  Superior  Court  for  King  Co.,  20  Wash.  646,  66  Pac. 
36,  46  L.  R.  A.  177,  and  upon  relation  of  bankruptcy  law  to  State  laws  upon  insol- 
rency  and  assignments,  see  note  to  this  case  in  L.  R.  A.J 

27 
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these  will  be  referred  to  in  the  two  succeeding  chapters.^  The 
most  important  clause  in  the  fourteenth  amendment  is  that  part 
of  section  one  which  declares  that  all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they  re- 
side.^ This  provision  very  properly  puts  an  end  to  any  question 
of  the  title  of  the  freedmen  and  others  of  their  race  to  the  rights 
of  citizenship ;  but  it  may  be  doubtful  whether  the  further  pro- 
visions of  the  same  section  surround  the  citizen  with  any  pro- 
tections additional  to  those  before  possessed  under  the  State 
constitutions ;  though,  as  a  principle  of  State  constitutional  law 
has  now  been  made  a  part  of  the  Constitution  of  the  United 
States,  the  effect  will  be  to  make  the  Supreme  Court  of  the  United 
States  the  final  arbiter  of  cases  in  which  a  violation  of  this  prin- 
ciple by  State  laws  is  complained  of,  inasmuch  as  the  decisions  of 
the  State  courts  upon  laws  which  are  supposed  to  violate  it  will 
be  subject  to  review  in  that  court  on  appeal.^ 

^  See  anttt  pp.  14-17;   posUp^.  423,  before.    This  amendment  of  the  Consti- 

667.  tution  does  not  concentrate  power  in  the 

^  The  complete  text  of  this  section  is  general  government  for  any  purpose  of 

as  follows:  "Section  1.  All  persons  bom  police  government  within  the  States;  its 

or  naturalized  in  the  United  States,  and  object  is  to  preclude  legislation  by  any 

subject  to  the  jurisdiction  tliereof,  are  State  which  shall  "abridge  the  privileges 

citizens  of  the  United  States,  and  of  the  or  immunities  of  citizens  of  the  United 

State  wherein  they  reside.    No  State  shall  States/*  or  "  deprive  any  person  of  life, 

make  or  enforce  any  law  which  shall  liberty,  or  property  without  due  process 

abridge  the  privileges  and  immunities  of  of  law,''  or  "  deny  to  any  person  within 

citizens  of  the  United  States ;  nor  shall  its  jurisdiction  the  equal  protection  of 

any  State  deprive  any  person  of  life,  lib-  the  laws ; "  and  Congress  is  empowered 

erty,  or  property  without  due  process  of  to  pass  all  laws  necessary  to  render  such 

law,  nor  deny  to  any  person  within  its  unconstitutional  State  legislation  ineflfect- 

jarisdiction  the  equal  protection  of  the  ual.     This  amendment  has  received  a 

laws."  very  full  examination  at  the  hands  of  the 

'  See  ante,  pp.  24-86.    Notwithstand-  Supreme  Court  of  the  United  States  in 

ing  this  section,  the  protection  of  all  citi-  the  Slaughter-House  Case,  16  Wall.  36, 

zens  in  their  privileges  and  immunities,  and  in  United  States  o.  Cruikshank,  02 

and  in  their  right  to  an  impartial  adminis-  U.   S.  642,    with   the  conclusion   above 

tration  of  the  laws,  is  just  as  much  the  stated.    See  Story  on  Const.  (4th  ed.) 

business  of  the  individual  State  as  it  was  App.  to  Vol.  II. 
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CHAPTER  X. 

OP  THE  CONSTITUTIONAL  PROTECTIONS   TO   PERSONAL  LIBERTY. 

Although  the  people  from  whom  we  derive  our  laws  now  pos- 
sess a  larger  share  of  civil  and  political  liberty  than  any  other 
in  Europe,  there  was  a  period  in  their  history  when  a  consider- 
able proportion  were  in  a  condition  of  servitude.  Of  the  servile 
classes  one  portion  were  villeins  regardant^  or  serfs  attached  to 
the  soil,  and  transferable  with  it,  but  not  otherwise,^  while  the 
other  portion  were  villeins  in  gross^  whose  condition  resembled 
that  of  the  slaves  known  to  modern  law  in  America.^  How  these 
people  became  reduced  to  this  unhappy  condition,  it  may  not  be 
possible  to  determine  at  this  distance  of  time  with  entire  accu- 
racy ;*  but  in  regard  to  the  first  class,  we  may  suppose  that  when 
a  conqueror  seized  the  territory  upon  which  he  found  them  living, 
he  seized  also  the  people  as  a  part  of  the  lawful  prize  of  war, 
granting  them  life  on  condition  of  their  cultivating  the  soil  for 
his  use  ;  and  that  the  second  were  often  persons  whose  lives  had 
been  spared  on  the  field  of  battle,  and  whose  ownership,  in  accord- 
ance with  the  custom  of  barbarous  times,  would  pertain  to  the 
persons  of  their  captors.  Many  other  causes  also  contributed  to 
reduce  persons  to  this  condition.*  At  the  beginning  of  the  reign 
of  John  it  has  been  estimated  that  one-half  of  the  Anglo-Saxons 
were  in  a  condition  of  servitude,  and  if  we  go  back  to  the  time  of 

1  Litt.  §  181 ;  2  Bl.  Com.  92.    **  They  tude,  used  and  emplojed  in  the  most  ser- 

originatly  held  lands  of  their  lords  on  con-  vile  works ;  and  belonging,  they  and  their 

dition  of  agricultural  seryice,  which  in  a  children  and  effects,  to  the  lord  of  the  soil, 

certain  tense  was  servile,  but  in  reality  like  the  rest  of  the  stock  or  cattle  upon 

was  not  so,  as  the  actual  work  was  done  it'  '*    Reeves,  History  of  English  Law, 

by  the  theows,  or  slaves.  .  .  .  They  did  Pt.  I.  c  1. 

not  pay  rent,  and  were  not  removable  at        '  As  to  slavery  among  the  Anglo-Sax- 

pleasure ;  they  went  with  the  land  and  ons,  see  Stubbs,  Const.  Hist,  of  England, 

rendered  services,  uncertain  in  their  na-  ch.  V. 

tare,  and  therefore  opposed  to  rent.  They  ^  For  a  view  of  the  condition  of  the 
were  the  originals  of  copyholders."  Note  servile  classes,  see  Wright,  Domestic  Man- 
to  Reeves,  History  of  English  Law,  Pt.  I.  ners  and  Sentiments,  101, 102 ;  Crabbe, 
c  1.  History  of  English  Law  (ed.  of  1829), 

>  Litt.  §181;  2 Bl.  Com. 92.    "These  8,  78,  365;    Hallam,   Middle  Ages,  Pc. 

are  the  persons  who  are  described  by  Sir  II.  c.  2 ;  Vaughan,  Revolutions  in  Eng- 

William  Temple  as  '  a  sort  of  people  who  lish  History,  Book  2,  c.  8 ;  Broom,  Const 

were  in  a  condition  of  downright  servi-  Law,  74  tt  aeq. 


42  J  CONSTITUTION  AX  LIMITATIONS.  [CH.  X. 

the  Conquest,  we  find  a  still  larger  proportion  of  the  people  held 
as  the  property  of  their  lords,  and  incapable  of  acquiring  and 
holding  any  property  as  their  own.^  Their  treatment  was  such 
as  might  have  been  expected  from  masters  trained  to  war  and 
violence,  accustomed  to  think  lightly  of  human  life  and  human 
suffering,  and  who  knew  little  of  and  cared  less  for  any  doctrine 
of  human  rights  which  embraced  within  its  scope  others  besides 
the  governing  classes. 

It  would  be  idle  to  attempt  to  follow  the  imperceptible  steps  by 
which  involuntary  servitude  at  length  came  to  an  end  in  England. 
It  was  never  abolished  by  statute,^  and  the  time  when  slavery 
ceased  altogether  cannot  be  accurately  determined.^  The  causes 
were  at  work  silently  for  centuries ;  the  historian  did  not  at  the 
time  note  them ;  the  statesman  did  not  observe  them  ;  they  were 
not  the  subject  of  agitation  or  controversy  ;  but  the  time  arrived 
when  the  philanthropist  could  examine  the  laws  and  institutions 
of  his  country,  and  declare  that  slavery  had  ceased  to  be  recog- 
nized, though  at  what  precise  point  in  legal  history  the  condition 
became  unlawful  he  might  not  with  certainty  specify.  Among 
the  causes  of  its  abrogation  he  might  be  able  to  enumerate :  1. 
That  the  slaves  were  of  the  same  race  with  their  masters.  There 
was  therefore  not  only  an  absence  of  that  antipathy  which  is 
often  found  existing  when  the  ruling  and  the  ruled  are  of  differ- 
ent races,  and  especially  of  different  color,  but  instead  thereof  an 
active  sympathy  might  often  be  supposed  to  exist,  which  would 
lead  to  frequent  emancipations.  2.  The  common  law  presumed 
every  man  to  be  free  until  proved  to  be  otherwise ;  and  this  pro- 

^  Hume,  History  of  England.  Vol.  I.  more  of  tliis  kind  of  serritade.    And  see 

App.  1.  Crabbei  History  of  English  Law  (ed.  of 

3  Barrington  on  the  Statutes  (3d  ed.),  1829),  574.    This  author  says  that  ril- 

272L  leinage  had  disappeared  by  the  time  of 

*  Mr.  Hargrave  says,  at  the  commence-  Charles  IL    Hurd  says  in  1661.    Law  of 

ment  of  ^e  seventeenth  century.   20  State  Freedom  and  Bondage,  Vol.  L  p.  136. 

Trials,  40 ;  May,  Const.  Hist.  c.  11.    And  And  see  2  Bl.  Com.  96.    Lord  CampbeU's 

Mr.  Barrington  (on  the  Statutes  3d  ed.  p.  Lives  of  the  Chief  Justices,  c.  5.    Mac- 

278)  cites  from  Rymer  a  commission  from  aulay  says  tliere  were  traces  of  slavery 

Queen  Elizabeth  in  the  year  1574,  directed  under  the  Stuarts.    History  of  England, 

to  Lord  Burghley  and  Sir  Walter  Mild-  c.  1.    Hume  (History  of  England,  c.  23) 

may,  for  inquiring  into  the  lands,  tene-  thinks  there  was  no  law  recognizing  it 

ments,  and  other  goods  of  all  her  bondmen  after  the  time  of  Henry  VII.,  and  that  it 

and  bondwomen  in  the  counties  of  Com-  had  ceased  before  the  death  of  Elizabeth, 

wall,  Devonshire,  Somerset,  and  Glouces-  Froude  (History  of  England,  c.  1)  says  in 

ter,  such  as  were  by  blood  in  a  slavish  con-  the  reign  of  Henry  VIIL  it  had  practically 

dition,  by  being  bom  in  any  of  her  manors,  ceased.    Mr.  Christian  says  the  last  claim 

and  to  compound  with  any  or  all  of  such  of  villeinage  which  we  find  recorded  in 

bondmen  or  bondwomen  for  their  manu-  onr  courts  was  in  15th  James  L  Noy,  27 ; 

mission  and  freedom.    And  this  commis-  11  State  Trials,  342.    Note  to  Blackstonei, 

sion,  he  says,  in  connection   with  other  Book  2,  p.  96. 
circumstances,  explains  why  we  hear  no 
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sumption,  when  the  slave  was  of  the  same  race  as  his  master,  and 
had  no  natural  badge  of  servitude,  must  often  have  rendered  it 
extremely  difficult  to  recover  the  fugitive  who  denied  his  thral- 
dom. 3.  A  residence  for  a  year  and  a  day  in  a  corporate  town 
rendered  the  villein  legally  free ;  ^  so  that  to  him  the  towns  con- 
stituted cities  of  refuge.  4.  The  lord  treating  him  as  a  freeman 
—  as  by  receiving  homage  from  him  as  tenant,  or  entering  into 
a  contract  with  him  under  seal  —  thereby  emancipated  him,  by 
recognizing  in  him  a  capacity  to  perform  those  acts  which  only  a 
freeman  could  perform.  6.  Even  the  lax  morals  of  the  times 
were  favorable  to  liberty,  since  the  condition  of  the  child  followed 
that  of  the  father ;  ^  and  in  law  the  illegitimat.e  child  was  nullius 
filius^  —  had  no  father.  And,  6.  The  influence  of  the  priesthood 
was  generally  against  slavery,  and  must  often  have  shielded  the 
fugitive  and  influenced  emancipations  by  appeals  to  the  con- 
science, especially  when  the  master  was  near  the  close  of  life  and 
the  conscience  naturally  most  sensitive.*  And  with  all  these  in- 
fluences there  should  be  noted  the  further  circumstance,  that  a 
class  of  freemen  was  always  near  to  the  slaves  in  condition  and 
suffering,  with  whom  they  were  in  association,  and  between  whom 
and  themselves  there  were  frequent  intermarriages,*  and  that 
from  these  to  the  highest  order  in  the  State  there  were  successive 
grades ;  the  children  of  the  highest  gradually  finding  their  way 
into  those  below  them,  and  ways  being  open  by  which  the  chil- 
dren of  tlie  lowest  might  advance  themselves,  by  intelligence, 
energy,  or  thrift,  through  the  successive  grades  above  them,  until 
the  descendants  of  dukes  and  earls  were  found  cultivating  the 

^  Crabbe,  History  of  English  Law  (ed.  "  Wliereas  God  created  all  men  free,  but 

of  1829),  70.     But  this  was  only  as  to  afterwards  the  laws  and  customs  of  na- 

third   persons.    The  claim  of   the  lord  tions  subjected  some  under  the  yoke  of 

might  be  made  within  three  years.    Ibid,  servitude,  we  think  it  pious  and  meriiori" 

And  see  Mackintosh,  History  of  England,  ous  with  God  to  manumit  Henry  Knight,  a 

c.  4.  tailor,  and  John  Herle,  a  husbandman,  our 

^  Harrington  on  Statutes  (3d  ed.),  276,  natives,  as  being  born  within  the  manor 
note  ;  2  BI.  Com.  93.  But  in  the  very  of  Stoke  Clymercysland,  in  our  county  of 
quaint  account  of "  Villeinage  and  Nief-  Cornwall,  together  with  all  their  issue 
ty,''  in  Mirror  of  Justices,  §  28,  it  is  said,  born  or  to  be  born,  and  all  their  goods, 
among  other  things,  that  "  those  are  vil-  lands,  and  chattels  acquired,  so  as  the  said 
leins  who  are  begotten  of  a  freeman  and  persons  and  their  issue  shall  from  hence- 
a  nief,  and  bom  out  of  matrimony."  The  forth  by  us  be  free  and  of  free  condition." 
ancient  rule  appears  to  have  been  that  Harrington  on  Statutes  (3d  ed.),  276.  See 
the  condition  of  the  child  followed  that  of  Mackintosh,  History  of  England,  c.  4. 
the  mother  ;  hut  this  whs  changed  in  the  Compare  this  with  a  deed  of  manumission 
time  of  Henry  I.  Crabbe,  History  of  in  Massachusetts,  to  be  found  in  Sumner's 
English  Law  (ed.  of  1829),  78;  Hallam,  Speeches,  11.289;  Memoir  of  Chief  Jus- 
Middle  Ages,  Pt.  11.  c.  2.  tice  Parsons,  by  his  son,  176,  note. 

^  In  1514,  Henry  VIII.  manumitted  ^  Wright,  Domestic  Manners  and  Sen- 
two  of  his  villeins  in  the  following  words  :  timents,  112. 
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soil,  and  the  man  of  obscure  descent  winning  a  place  among  the 
aristocracy  of  the  realm,  through  his  successful  exertions  at  tlie 
bar  or  his  services  to  the  State.  Inevitably  these  influences  must 
at  length  overthrow  the  slavery  of  white  men  which  existed  in 
England,^  and  no  other  ever  became  established  within  the  realm. 
Slavery  was  permitted,  and  indeed  fostered,  in  the  colonies ;  in 
part  because  a  profit  was  made  of  the  trade,  and  in  part  also  be- 
cause it  was  supposed  tliat  the  peculiar  products  of  some  of  them 
could  not  be  profitably  cultivated  with  free  labor  ;^  and  at  times 
masters  brought  their  slaves  with  them  to  England  and  removed 
them  again  without  question,  until  in  Sommersett's  Case,  in  1771, 
it  was  ruled  by  Lord  Mansfield  that  slavery  was  repugnant  to  the 
common  law,  and  to  bring  a  slave  into  England  was  to  emanci- 
pate him.^ 

The  same  opinion  had  been  previously  expressed  by  Lord  Holt 
but  without  authoritative  decision.* 

In  Scotland  a  condition  of  servitude  continued  to  a  later  period. 
The  holding  of  negroes  in  slavery  was  indeed  held  to  be  illegal 
soon  after  the  Sommersett  Case  ;  but  the  salters  and  colliers  did 
not  acquire  their  freedom  until  1799,  nor  without  an  act  of  Par- 

^  Macaulay  (History  of  England,  c.  1)  resident  in  England  had  been  as  public 

says  the  chief  instrument  of  emancipa-  and  as  authorized  in  London  as  in  any  of 

tion  was  the  Cliristian  religion.     Maclc-  our  West  India  Islands.    Tiiey  were  sold 

intosh   (History  of  England,  c.  4),  also,  on   tlie  Excliange,  and  otlier  places  of 

attributes  to  the  priesthood  great  influ-  public  resort,  by  parties  tliemselves  resi- 

ence  in  this  reform,  not  only  by  their  di-  dent  in  London,  and  witli  as  little  reserve 

rect  appeals  to  the  conscience,  but  by  the  as  they  would  have  been  in  any  of  our 

judges,  wlio  were  ecclesiastics,  niuliiply-  West  India  possessions.    Such  a  state  of 

ing  presumptions  and  rules  of  evidence  things  continued  witliout    inipeacliment 

consonant  to  the  equal  and  humane  spirit  from  a  very  early  period  up  to  nearly  the 

which  breathes  throughout  the  morality  end  of  the  last  century."     The  Slave 

of  the  Gospel.     Hume  (History  of  £ng-  Grace,  2  Hagg.  Adm.  105.    In  this  case  it 

land,  c.  2:j)  seems  to  think  emancipation  was  decided  that  if  a  slave,  carried  by  his 

was  brought  about  by  selfish  considera-  master  into  a  free  country,  voluntarily 

tions  on  the  part  of  the  barons,  and  from  returned  with   him  to  a  country  where 

a  conviction  that  the  returns  from  their  slavery  was  allowed  by  the  local  law,  the 

lands  would  be  increased  by  changing  vil-  status  of  slave  would  still  attach  to  him, 

leinage  into  socage  tenures.  and  the  master's  right  to  his  service  be 

2  Robertson,  America,  Book  9 ;  Ban-  resumed.  Mr.  Broom  collects  the  author- 
croft.  United  States,  Vol.  L  c.  5.  ities  on  this  subject  in  general,  in  the  notes 

8  Lofft,  18;  20  Howell  State  Trials,  1 ;  to  Sommersett's  Case,  Const.  Law,  105. 

Life  of  Granville  Sharp,  by  Hoare.  c,  4  ;  *  **  As  soon  as  a  slave  comes  into  Eng- 

Hurd,   Law  of  Freedom  and   Bondage,  land,  he  becomes  free;  one  may  be  a 

Vol.  I.  p.  189.     The  judgment  of  Lord  villein    in  England,  but   not  a   slave." 

Mansfield  is  said  to  have  been  delivered  Holt,  Ch.  J.,  in  Smith  v.  Brown,  2  Salk. 

with  evident  reluctance.    20  State  Trials,  660.    See  also  Smith  v.  Gould,  Ld.  Raym 

79 ;  per  Lord  Stowell,  2  Hagg.  Adm.  105,  1274 ;  8,  c.  Salk.  666.  There  is  a  learned 

110 ;  Broom,  Const.  Law,  105.     Of  the  note  in  Quincy's  Rep.  94,  collecting  the 

practice  prior  to  the  decision  Lord  Stow-  English    authorities  on  the    subject  of 

ell  said  :  "  The  personal  trafilc  in  slaves  slavery. 
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liament.^    A  previous  statute  for  their  enfranchisement  through 
judicial  proceedings  had  proved  ineffectual.^ 

The  history  of  slavery  in  this  country  pertains  rather  to  general 
history  than  to  a  work  upon  State  constitutional  law.  Through- 
out the  land  involuntary  servitude  is  abolished  by  constitutional 
amendment,  except  as  it  may  bo  imposed  in  the  punishment  of 
crime.^  Nor  do  we  suppose  the  exception  will  permit  the  convict 
to  be  subjected  to  other  servitude  than  such  as  is  under  the  con- 
trol and  direction  of  the  public  authorities,  in  the  manner  hereto- 
fore customary.  The  laws  of  the  several  States  allow  the  letting 
of  the  services  of  the  convicts,  either  singly  or  in  numbers,  to 
contractors  who  are  to  employ  them  in  mechanical  trades  in  or 
near  the  prison,  and  under  the  surveillance  of  its  officers ;  but  it 
might  well  be  doubted  if  a  regulation  which  should  suffer  the 
convict  to  be  placed  upon  the  auction  block  and  sold  to  the 
highest  bidder,  either  for  life  or  for  a  term  of  years,  would  be  in 
harmony  with  the  constitutional  prohibition.  It  is  certain  that  it 
would  be  open  to  very  grave  abuses,  and  it  is  so  inconsistent  with 
the  general  sentiment  in  countries  where  slavery  does  not  exist, 
that  it  may  well  be  believed  not  to  have  been  witliin  the  under- 
standing of  the  people  in  incorporating  the  exception  with  the 
prohibitory  amendment.^ 

^  39  Geo.  III.  c.  66.  *  The  State  has  no  power  to  imprison 

^  May's  Const.  Hist.  c.  11.  a  child  in  a  house  of  correction  who  has 

*  Amendments  to  Const  of  U.  S.  art.  committed  no  crime,  on  a  mere  allegation 

18.    See  Story  on  the  Constitution  (4th  tliat  he  is  "  destitute  of  proper  parental 

ed.),  c.  46,  for  the  history  of  this  article,  care,  and  is  growing  up  in  mendicancy, 

and  the  decisions  bearing  upon  it.    The  ignorance,  idleness,  and  yice."    People  v. 

Maryland  act  for  the  apprenticing  of  col-  Turner,  65  111.  280,8  Am.  Rep.  646.    But 

ored  children,  which  made  important  and  a  female  child  who  begs  in  public  or  has 

invidious  distinctions  between  them  and  no  proper  parental  care,  may  be  confined 

white  children,  and  gave  the  master  prop-  in  an  industrial  school.    County  of  Mc- 

erty  rights  in  their  services  not  given  in  Lean  v.  Humphrey,  104  111.  378;  citing 

other  cases,  was  held  void  under  this  arti-  Milwaukee  Industrial  School  t^.  Super- 

cle.    Matter  of  Turner,  1  Abb.  U.  S.  84.  visors,  40  Wis.  328;  Roth  t;.  House  of 

This  thirteenth  amendment  conferred  no  Refuge,  81  Md.  329.    See,  further,  that 

political  rights,  and  left  the  negro  under  under  proper  safeguards  vagrant  children 

all  his  political  disabilities.    Marshall  i*.  may  be  so  committed,  House  of  Refuge  i;. 

t)onovon,  10  Bush,  681.    See  also  United  Ryan,  37  Ohio  St.  197 ;  Prescott  v.  State, 

States  t;.  Cruikshank,  94  U.  S.  542.    Con-  19  Ohio  St.  184, 2  Am.  Rep.  388 ;  Famham 

tracts  for  personal  services  cannot,  as  a  v.  Pierce,  141  Mass.  203,  6  N.  E.  880 ;  Peo- 

general  rule,  be  enforced,  and  applica-  pie  w.  N.  Y.  Catholic  Protectory,  101  N.  Y. 

tion  to  be  discharged  th)m  service  under  195,  4  N.  E.  177.     QThat  in  cases  of  com- 

them  on  hctbeas  corpus  is  evidence  that  mitment  of  vicious  and  incorrigible  youth 

the  service  is  involuntary.    Cases  of  ap-  to  reform  schools  jury  trial  is  unneces- 

prenticeship  and  cases  of  military  and  sary,  see  State  v.  Brown,  60  Minn.  353,  52 

naval  service  are  exceptionaL    A  person  N.  W.  936,  16  L.  R.  A.  691,  and  note ; 

over  twenty-one  years  of  age  cannot  bind  also  T^e  v.  McClelland,  167  Ind.  84,  60 

himself  as  apprentice.     Clark's  Case,  1  N.  E.  692.     Court  has  no  power  in  civil 

Blackf.  122,  12  Am.  Dec.  218.  action  for  damages  to  person  to  compel 
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The  commou  law  of  England  permits  the  impressment  of  sea- 
faring men  to  man  the  royal  navy ;  ^  but  this  species  of  servitude 
was  never  recognized  in  the  law  of  America.^  The  citizen  may 
doubtless  be  compelled  to  serve  his  country  in  her  wars ;  but 
the  common  law  as  adopted  by  us  has  never  allowed  arbitrary 
discriminations  for  this  purpose  between  persons  of  different 
avocations. 

Unreasonable  Searches  and  Seizures,  (a) 
Near  in  importance  to  exemption  from  any  arbitrary  control  of 

plainti£F  to  submit  her  body  to  inspection  172,  20  Sup.  Ct.  Rep.  G17.    But  sheriff 

by  defendant's  physicians  outside  of  court  may  lawfully  photograph    his   prisoner 

for  purpose  of  obtaining  evidence.    All  and  take  physical  measurements  of  him, 

such  inspection  must  be  made  in  court,  etc.,  for  purposes  of  future  identification. 

U.  P.  Ry.  Co.  V.  Botsford,  141  U.  S.  250,  State  v.  Clausmeier,  154  Ind.  699,  57  N.  £. 

11  Sup.  Ct.  Rep.  1000.     Contra,  Lane  v.  541,  50  L.  R.  A.  733 

Spokane  Falls  &  N.  R.  Co.,  21  Wash.  119,  ^  Broadfoot's  Case,  18  Sute   Trials, 

57  Pac.  367,  46  L.  R.  A.  153;  Wanek  v.  1823;  Fost.  Cr.  Law,  178;  Rex  r.Tubbs, 

Winona,  78  Minn.  98,  80  N.  W.  861,  46  Cowp.  512;  Ex  parte  Fox,  5  State  Trials, 

L.  li.  A.  448 ;  Ala.  G.  S.  R.  Co.  v.  Hill,  90  276 ;  1  Bi.  Com.  419 ;  Broom,  Const.  Law, 

Ala.  71,8  So.  90,9  L.  R.  A.  442, 24  Am.  St  116, 

764.     See  in  this  connection  Lyon  v.  Man-  ^  There  were  cases  of  impressment  in 

hattan  R.  Co.,  142  N.  Y.  2.98,  87  N.  E.  118,  Americm  before  the  Revolution,  but  they 

25  L.  R.  A.  402 ;  McQuignn  v.  Delaware,  were  never  peaceably  acquiesced  in  by 

L.&  W.R.  Co.,  129  N.Y.  60,29  N.E.2;36,  the    people.     See    Life    and  Times    of 

14  L.  R.  A.  466,  and  note,  26  Am.  St.  607  ;  Warren,  55. 
Camden  &  S.  R.  Co.  v.  Stetson,  177  U.  S. 

(a)  [^Search  made  by  permission  of  agent  or  servant  in  possession  is  not  unreason- 
able, nor  is  the  taking  away  of  an  article  there  found,  the  agent  consenting  thereto, 
a  prohibited  seizure.  State  v.  Griswold,  67  Conn.  200,  34  Atl.  1016,  33  L.  R.  A.  227. 
Where  a  boiler  exploded,  killing  several  persons  and  wounding  many  others,  and  the 
person  in  charge  was  prosecuted  for  criminal  negligence,  the  property  owner  may 
object  to  an  order  of  court  delivering  the  wreck  and  premises  into  the  custody  of  a 
police  officer,  charged  to  keep  them  unmolested  until  the  time  of  trial,  although  it  is 
probable  that  in  the  absence  of  such  custody,  much  valuable  real  evidence  vrill  be 
lost.  Newberry  v.  Carpenter,  107  Mich.  567,  66  N.  W.  530,  31  L,  R.  A.  163,  61  Am. 
St.  346.  The  court  cannot  compel  a  plaintiff  to  submit  a  horse,  over  whose  condi- 
tion the  controversy  arises,  to  the  inspection  of  a  veterinary  surgeon,  even  though 
the  inspection  is  to  be  made  in  the  presence  of  the  plaintiff  or  his  agent  Martin  v. 
Elliott,  106  Mich.  130. 63  N.W.  908, 31  L.  R.  A.  169 ;  but  a  statute  requiring  one  person 
to  submit  his  property  to  inspection  of  another  for  purpose  of  procuring  evidence  to 
aid  that  other  in  enforcing  his  rights  is  valid.  Montana  Co.  v.  St.  Louis  Mining  and 
M.  Co.,  152  U.  S.  160,  14  Sup.  Ct.  Rep  506.  With  regard  to  inspection  of  person  to 
procure  evidence,  see  note  1,  page  442.  ante.  In  P<)tter  r.  Beale,  60  Fed.  Rep.  860, 
the  order  of  a  court  that  a  master  should  search  the  trunk  of  the  president  of  an  in- 
solvent national  bank  and  deliver  to  such  president  his  private  papers,  and  to  the 
receiver  all  belonging  to  the  bank,  was  held  to  be  in  violation  of  the  prohibition 
against  unreasonable  searches  and  seizures.  Money  in  possession  of  prisoner  under 
arrest  can  be  taken  from  him  only  when  there  are  reasonable  grounds  for  beHeving 
it  to  be  connected  with  the  crime  charged  or  that  it  may  be  used  as  evidence. 
Ex  parte  Hum,  92  Ala.  102,  9  So.  516,  13  L.  R.  A.  120,  25  Am.  St.  2S.  Pawnbroker 
may  be  compelled  to  take  out  license,  and  to  keep  list  of  property  received  and  per- 
sons from  whom  received,  and  to  exhibit  such  property  and  list  to  inspection  of 
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the  person  (a)  is  that  maxim  of  the  common  law  which  secures 
to  the  citizen  immunity  in  his  homo  against  the  prying  eyes  of 
the  government,  and  protection  in  person,  property,  and  papers 
against  even  the  process  of  the  law,  except  in  a  few  specified 
cases.     The  maxim  that  "  every  man^s  house  is  his  castle,"  ^  is 

1  Broom's    Maxims,    321 ;    lUley    v.  sec  Delafoile  v.  State*  64  N.  J.  L.  881,  24 

Nichols,  12  Pick.  270;    Swain    v.   Miz-  All.  667, 16  L.  R.  A.  600,  and  note.;]     The 

ner,  8  Gray,  182;  People  v.  Hubbard,  24  eloquent  passage  in  Chatham's  speech  on 

Wend.  369,  35  Am.  Dec.  628;  Curtis  t;.  General  Warrants  is  familiar  :<«  The  poor- 

Hubbard,  4  Hill,  487  ;  Bailey  v.  Wright,  est  man  may,  in  his  cottnge,  bid  defiance 

39  Mich.   90.      [^That    officer  may   not  to  all  the  forces  of  the  Crown.    It  may 

break  and  enter  to  serve  a  writ  of  re-  be  frail ;  Its  roof  may  shake ;  the  wind 

plevin,  see  Kelley  v.  Schuyler,  20  R.  I.  may  blow  through   it ;    the  storm  may 

432,  39  Atl.  893,  44  L.  R.  A.  486.     House-  enter;  the  rain  may  enter  ;  but  the  King 

holder  may  kill  in  defending  his  house  of  England  may  not  enter ;  all  his  force 

against  attack.     Wilson  v.  State,  30  Fla.  dares  not  cross  the  threshold  of  the  ruined 

234,  11  So.  666,17  L.  R.  A.  654.    As  to  tenement."      And    see  Lieber  on  CivU 

when  officer  may  enter  without  warrant,  Liberty  and   Self-Go vernment,  c.  6. 

mayor  and  police  officers.  Shuman  v.  Fort  Wayne,  127  Ind.  109,  26  N.  E.  560, 11 
L.  R.  A.  378,  and  note. 

Statute  authorizing  vendors  of  liquors  to  sue  out  search  warrants  to  secure  bottles 
not  returned  by  customers  is  unconstitutional.  Lippman  v.  People,  176  111.  101,  61 
N.  E.  872.] 

(a)  [^SherifE  may  take  photographs,  measurements,  etc.,  of  his  prisoner  for  pur- 
poses of  future  identification.  State  v.  Clausmeier,  154  Ind.  699,  67  N.  E.  641,  60 
L.  R.  A.  73.  But  a  person  cannot  be  lawfully  arrested  merely  because  he  is  a  "  sus- 
picions person,"  and  any  statute  which  attempts  to  authorize  such  arrest  is  Toid 
under  the  clause  prohibiting  unreasonable  seizures.  Stoutenburgh  v.  Frazier,  16 
D.  C.  App.  229,  48  L.  R.  A.  220.  Prisoner  discharged  upon  parol  may  be  summarily 
arrested  and  recommitted.  Fuller  v.  State,  122  Ala.  82,  26  So.  146,  45  L.  R.  A.  602. 
Arrest  under  warrant  not  supported  by  oath  or  affirmation  is  illegal.  State  v. 
Higgins,  61  S.  C.  61,  28  S.  E.  16,  38  L.  R.  A.  561.  But  witness  refusing  to  testify 
before  grand  jury  may  be  summarily  imprisoned  by  a  justice  of  the  peace  upon  com- 
plaint of  the  grand  jury.  Re  Clark,  65  Conn.  17,  81  Atl.  522,  28  L.  R.  A.  242.  Such 
power  to  imprison  is  judicial  however  and  cannot  be  conferred  upon  a  county  attor- 
ney. Re  Sims,  54  Kan.  1,  87  Pac.  135.  25  L.  R.  A.  110,  45  Am.  St.  261 ;  nor  upon  a 
board  of  tax  commissioners,  Langenberg  v.  Decker,  181  Ind.  471,  31  N.  E.  190,  16 
L.  R.  A.  108.  Statute  may  authorize  arrest  without  warrant  in  case  of  misdemeanor 
committed  in  presence  of  officer,  as  well  as  in  case  of  breach  of  peace.  Burroughs  v. 
Eastman,  101  Mich.  419,  59  N.  W.  817,  24  L.  R.  A.  859,  45  Am.  St.  419.  Person 
cannot  be  surrendered  to  foreign  government  except  in  accordance  with  treaty  stip- 
ulations. Ex  parte  McCabe,  46  Fed.  Rep.  368,  12  L.  R.  A.  589.  Chairman  of  board 
of  county  commissioners  may  be  authorized  by  statute  to  remove  summarily  to  the 
pauper's  place  of  legal  settlement  any  pauper  who  applies  for  public  support.  Lovell 
V.  Seeback,  45  Minn.  465, 48  N.  W.  23,  11  L.  R.  A.  667.  Person  arrested  without  ex- 
tradition process  in  sister  State  is  illegally  detained'and  is  entitled  to  be  discharged 
upon  habeas  corpus.  Re  Robinson,  29  Neb.  135,  45  N.  W.  267,  8  L.  R.  A.  398, 26  Am. 
St.  378 ;  but  see  cases  cited  in  note.  Person  brought  into  State  by  extradition  pro- 
ceedings and  there  tried  or  discharged  cannot  be  arrested  upon  civil  process  until  a 
reasonable  time  has  elapsed  in  which  he  might  have  returned  to  the  State  from 
which  he  was  brought.  Moletor  v.  Sinnen,  76  Wis.  308,  44  N.  W.  1099,  7  L.  R.  A. 
817,  20  Am.  St  71.  Person  arrested  without  warrant  can  be  detained  only  so  long 
as  is  reasonably  necessary  to  obtain  a  legal  warrant.  Leger  v.  Warren,  62  Ohio  St 
600,  67  N.  E.  606,  51  L.  R.  A.  lOa^ 
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made  a  part  of  our  constitutional  law  in  the  clauses  prohibiting 
unreasonable  searches  and  seizures,  and  has  always  been  looked 
upon  as  of  high  value  to  the  citizen. 

If  in  Euglish  history  we  inquire  into  the  original  occasion  for 
these  constitutional  provisions,  we  shall  probably  find  it  in  the 
abuse  of  executive  authority,  and  in  the  unwarrantable  intrusion 
of  executive  agents  into  the  houses  and  among  the  private  papers 
of  individuals,  in  order  to  obtain  evidence  of  political  offences 
either  committed  or  designed.  The  final  overthrow  of  this  prac- 
tice is  so  clearly  and  succinctly  stated  in  a  recent  work  on  the 
constitutional  history  of  England,  that  we  cannot  refrain  from 
copying  the  account  in  the  note  below.^ 

1  "Among  the  remnants  of  a  juris-  — many  as  innocent  as  Lord  Halifax  hiro- 
prndence  wliicli  had  favored  preroga-  self.  Among  the  number  was  Dry  den 
tive  at  the  expense  of  liberty  was  that  of  Leach,  a  printer,  wliom  they  took  from 
tlie  arrest  of  persons  under  general  war-  his  bed  at  night.  They  seized  his  papers, 
rants,  without  previous  evidence  of  their  and  even  apprehended  his  journeymen 
guilt  or  identification  of  their  persons,  and  servants.  He  had  printed  one  num- 
This  practice  survived  the  Revolution,  ber  of  the  '  Nortii  Briton,'  and  was  tlien 
and  was  continued  without  question,  on  reprinting  some  otlier  numbers ;  but  as  he 
the  ground  of  usage,  until  the  reign  of  happened  not  to  have  printed  No.  45,  he 
George  IIL,  when  it  received  its  death-  was  released  without  being  brouglit  be- 
blow  from  the  boldness  of  Wilkes  and  fore  Lord  Halifax.  They  succeeded,  how- 
tlie  wisdom  of  Lord  Camden.  This  ques-  ever,  in  arresting  Kearsley,  the  publisher, 
tion  was  brought  to  an  issue  by  No.  46  and  Balfe,  the  printer,  of  tlie  obnoxious 
of  the  '  North  Briton,*  already  so  often  number,  with  all  their  workmen.  From 
mentioned.  There  was  a  libel,  but  who  them  it  was  discovered  that  Wilkes  was 
was  the  libeller  ?  Ministers  knew  not,  the  culprit  of  whom  they  were  in  search ; 
uor  waited  to  inquire,  after  the  accus-  but  the  evidence  was  not  on  oath ;  and 
tomed  forms  of  law;  but  forthwith  Lord  the  messengers  received  verbal  directions 
Halifax,  one  of  the  secretaries  uf  state,  to  apprehend  Wilkes  under  the  general 
issued  a  warrant,  directing  four  mes-  warrant.  Wilkes,  far  keener  than  the 
sengers,  taking  with  them  a  constable,  to  crown  lawyers,  not  seeing  his  ow;n  name 
search  for  the  authors,  printers,  and  pub-  there,  declared  it  'a  ridiculous  warrant 
lishers  ;  and  to  apprehend  and  seize  them,  against  the  whole  English  nation,'  and  re- 
together  with  their  papers,  and  bring  them  fused  to  obey  it  But  after  being  in  cus- 
in  safe  custody  before  him.  No  one  hav-  tody  of  the  messengers  for  some  hours,  in 
ing  been  charged  or  even  suspected,  —  his  own  house,  he  was  taken  away  in  a 
no  evidence  of  crime  having  been  of-  chair,  to  appear  before  the  secretaries  of 
fered,  —  no  one  was  named  in  this  dread  stHte.  No  sooner  had  he  been  removed 
instrument.  Tlie  offence  only  was  pointed  than  the  messengers,  returning  to  his 
at,  not  the  offender.  The  magistrate  who  house,  proceeded  to  ransack  his  drawers, 
should  have  sought  proofs  of  crime  de-  and  carried  off  all  his  private  papers,  in- 
puted  this  office  to  his  messengers.  Armed  eluding  even  his  will  and  his  pocket-book, 
with  their  roving  commission,  they  set  When  brought  into  the  presence  of  Lord 
forth  in  quest  of  unknown  offenders ;  and,  Halifax  and  Lord  Egremont,  questions 
unable  to  take  evidence,  listened  to  ru-  were  put  to  Wilkes  which  he  refused  to 
mors,  idle  tales,  and  curious  guesses,  answer ;  whereupon  he  was  committed 
They  held  in  their  hands  the  liberty  of  close  prisoner  to  the  Tower,  denied  the 
every  man  whom  they  were  pleaKed  to  use  of  pen  and  paper,  and  interdicted 
suspect.  Nor  were  they  triflers  in  their  from  receiving  the  visits  of  his  friends, 
work.  In  three  days  they  arrested  no  or  even  of  liis  professional  advisers, 
less  than  forty-nine  persons  on  suspicion,  From    this   imprisonment,  however,  he 
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The  history  of  this  controversj  should  be  read  in  coniiection 
with  that  in  America  immediately  previous  to  the  American  Revo- 
was  shortly  released  on  a  writ  of  habeas  subject.'  The  jurj  found  a  venlict  for 
corpus,  by  reason  of  his  privilege  as  a  the  plaintiff,  with  one  thousand  puunds 
member  of  the  House  of  Commons.  damages. 

'*  Wilkes  and  the  printers,  supported  "Four  days  after  Wilkes  had  obtained 

by  Ixitd  Temple's  liberality,  soon  ques-  his  verdict  agHJnst  Mr.  Wood,  Dryden 

tinned  the    legnllty  of  the  general  war-  Leach,  the  printer,  gained  another  ver- 

rant.    First,  several  journeymen  printers  diet,  with  four  hundred  pounds  damages, 

brought  action  against  the  messengers,  against  the  messengers.    A  bill  of  excep- 

On  the  first  trial  Lord  Chief  Justice  Pratt  tions,  however,  was  tendered  and  received 

—  not  allowing  bad  precedents  to  set  in  this  as  in  other  cases,  and  came  on  for 
aside  the  sound  principles  of  English  law  hearing  before  the  Court  of  King's  Bench 

—  held  that  the  general  warrant  was  il-  in  1765.  After  much  argument  and  the 
legal ;  that  it  was  illegally  executed ;  and  citing  of  precedents  showing  the  practice 
that  the  messengers  were  not  indemnified  of  the  secretary  of  state's  office  ever 
by  statute.  The  journeymen  recovered  since  the  Revolution,  Lord  Mansfield  pro- 
three  hundred  pounds  damages ;  and  the  nounced  the  warrant  illegal,  saying :  *  It 
other  plaintiffs  also  obtained  verdicts.  la  is  not  fit  that  the  judging  of  the  informa- 
all  these  cases,  however,  bills  of  excep-  tion  should  be  left  to  the  discretion  of  the 
tions  were  tendered  and  allowed.  Mr.  officer.  The  magistrate  should  judge, 
Wilkes  himself  brought  an  action  against  and  give  certain  directions  to  the  officer.' 
Mr.  Wood,  under-secretary  of  state,  who  The  other  three  judges  agreed  that  the 
had  personally  superintended  the  execu-  warrant  was  illegal  and  bad,  'believing 
tion  of  the  warrant.  At  this  trial  it  was  that  no  degree  of  antiquity  can  give  sane- 
proved  that  Mr.  Wood  and  the  messen-  tion  to  an  usage  bad  in  itself.'  The 
gers,  after  Wilkes's  removal  in  custody,  judgment  was  therefore  affirmed. 

had  taken  entire  possession  of  his  house,  "  Wilkes  had  also  brought  actions  for 
refusing  admission  to  his  friends ;  had  false  imprisonment  against  both  the  sec- 
sent  for  a  blacksmith,  who  opened  the  retaries  of  state.  Lord  Egremont's  death 
drawers  of  his  bureau ;  and  having  taken  put  an  end  to  the  acticm  against  him;  and 
out  the  papers,  had  carried  them  away  in  Lord  Halifax,  by  pleading  privilege,  and 
a  sack,  without  taking  any  list  or  inven-  interposing  other  delays  unworthy  of  his 
tory.  All  his  private  manuscripts  were  position  and  character,  contrived  to  put 
■eized,  and  his  pocket-book  filled  up  the  off  his  appearance  until  after  Wilkes  had 
mouth  of  the  sack.  Lord  Halifax  whs  been  outlawed,  when  he  appeared  and 
examined,  and  admitted  that  the  warrant  pleaded  the  outlawry.  But  at  length,  in 
had  been  made  out  three  days  before  he  1760,  no  further  postponement  could  be 
had  received  evidence  that  Wilkes  was  contrived;  the  action  was  tried,  and 
the  author  of  the  *  North  Briton.'  Lord  Wilkes  obtained  no  less  than  four  thou- 
Chief  Justice  Pratt  thus  spoke  of  the  war-  sand  pounds  damages.  Not  only  in  this 
rant :  '  The  defendant  claimed  a  right,  action,  but  throughout  the  proceedings, 
under  precedents,  to  force  persons'  houses,  in  which  persons  aggrieved  by  the  general 
break  open  escritoires,  and  seize  their  pa-  warrant  had  sought  redress,  the  govern- 
pers  upon  a  general  warrant,  where  no  ment  offered  an  obstinate  and  vexatious 
inventory  is  made  of  the  things  thus  resistance.  The  defendants  were  harassed 
taken  away,  and  where  no  offenders*  by  every  obstacle  which  the  law  per- 
names  are  specified  in  the  warrant,  and  mitted,  and  subjected  to  ruinous  costs, 
therefore  a  discretionary  power  given  to  The  expenses  which  government  itself 
messengers  to  search  wherever  their  sus-  incurred  in  these  various  actions  were 
picious  may  chance  to  fall.  If  such  a  said  to  have  amounted  to  one  hundred 
power  is  truly  invested  in  a  secretary  of  thousand  pounds. 

stale,  and  he  can  delegate  this  power,  it  "  The  liberty  of  the  subject  was  further 

certainly  may  affect  the  perstm  and  prop-  assured  at  this  period  by  another  reniark- 

eriy  of  every  man  in  this  kingdom,  and  is  able  judgment  of  Lord  Camdm.    In  No- 

totally  subversive  of  the  liberty  of  the  vember,  1762,  the  Earl  of  Halifax,  at 
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lutioD,  in  regard  to  writs  of  assistance  issued  by  the  courts  to 
the  revenue  oflScers,  empowering  them,  in  their  discretion,  to 
search  suspected  places  for  smuggled  goods,  and  which  Otis  pro- 
nounced "  the  worst  instrument  of  arbitrary  power,  the  most 
destructive  of  English  liberty  and  the  fundamental  principles  of 
law,  that  ever  was  found  in  an  English  law  hook ; "  since  they 
placed  "the  liberty  of  every  man  in  the  hands  of  every  petty 
officer."  ^    All  these  matters  are  now  a  long  way  in  the  past ;  but 

secretary  of  state,  had  issued  a  warrant  power,  so  assumed  by  the  secretary  of 
directing  certain  messengers,  taking  a  state,  is  an  execution  upon  all  the  party's 
constable  to  their  assistance,  to  search  for  papers  in  the  first  instance.  His  house  is 
John  Entinck,  clerk,  the  author  or  one  rifled;  his  most  valuable  papers  are  taken 
concerned  in  the  writing  of  several  num-  out  of  his  possession,  before  the  paper, 
bers  of  the  'Monitor,  or  British  Free-  fur  which  he  w  charged,  is  found  to  be 
holder,*  and  to  seize  him,  together  with  criminal  by  any  competent  jurisdiction, 
his  books  and  papers,  and  bring  him  in  and  before  he  is  convicted  either  of  writ- 
safe  custody  before  the  secretary  of  state,  ing,  publishing,  or  being  concerned  in 
In  execution  of  this  warrant,  the  mes-  the  paper.'  It  had  been  found  by  the 
sengers  apprehended  Mr.  Entinck  in  his  special  verdict  that  many  such  warrants 
house,  and  seized  the  books  and  papers  had  been  issued  since  the  Revolution; 
in  his  bureau,  writing-desk,  and  drawers,  but  he  wholly  denied  their  legality.  He 
This  case  differed  from  that  of  Wilkes,  as  referred  the  origin  of  the  practice  to  the 
the  warrant  specified  the  name  of  the  Star  Chamber,  which,  in  pursuit  of  libels, 
person  against  whom  it  was  directed.  In  had  given  search-warrants  to  their  mes- 
respect  of  the  person,  it  was  not  a  general  senger  of  the  press,  —  a  practice  which, 
warrant,  but  as  regards  the  papers,  it  after  the  abolition  of  the  Star  Chamber, 
was  a  general  search-warrant, — not  speci-  had  been  revived  and  authorized  by  the 
fying  any  particular  papers  to  be  seized,  licensing  act  of  Charles  II.,  in  the  person 
but  giving  authority  to  the  messengers  to  of  the  secretary  of  state.  And  he  con- 
take  all  his  books  and  papers  according  jec:tured  that  this  practice  had  been  con- 
to  their  discretion.  tinned  after  the  expiration  of  that  act, — 
"  Mr.  Entinck  brought  an  action  of  a  conjecture  shared  by  Lord  Mansfield 
trespass  against  the  messengers  for  the  and  tlie  Court  of  King's  Bench.  With 
seizure  of  his  papers,  upon  which  a  jury  the  unanimous  concurrence  of  the  other 
found  a  special  verdict,  with  three  Inm-  judges  of  his  court,  tliis  eminent  magis- 
dred  pounds  damages.  This  special  ver-  trate  now  finally  condemned  this  danger- 
diet  was  twice  learnedly  argued  before  ous  and  unconstitutional  practice."  May's 
the  Court  of  Common  Pleas,  where,  at  Constitutional  History  of  England,  c.  11. 
length,  in  1765,  Lord  Camden  pronounced  See  also  Semayne's  Case,  6  Coke,  91 ;  1 
an  elaborate  judgment.  He  even  doubted  Smith's  Lead.  Cas.  183;  Entinck  v.  Car- 
the  right  of  the  secretary  of  state  to  com-  nnKtf)n,  2  Wils.  27o,  and  19  State  Trials, 
mit  persons  at  all,  except  for  high  treason ;  1030 ;  note  to  same  case  in  Broom,  Const, 
but  in  deference  to  prior  decisions,  the  Law,  CIS;  Money  v.  Leach,  Burr.  1742; 
court  felt  bound  to  acknoivledge  the  right.  Wilkes's  Case,  2  Wils.  151,  and  19  State 
The  main  question,  however,  was  the  Trials,  1405.  For  debates  in  Parliament 
legality  of  a  search  warrant  for  papers,  on  the  same  subject,  see  Hansard's  De- 
'If  this  point  should  be  determined  in  bates,  Vol. XV. pp.  1393-1418;  Vol.  XVL 
favor  of  the  jurisdiction,'  said  Lord  Cam-  pp.  6  and  209.  In  further  illustration  of 
derif  '  the  secret  cabinets  and  bureaus  of  the  same  subject,  see  De  Lolme  on  the 
every  subject  in  this  kingdom  will  be  English  Constitution,  c.  18;  Story  on 
thrown  open  to  the  search  and  inspection  Const.  §§  1901,  1002;  Bell  v.  Clapp,  10 
of  a  messenger,  whenever  the  secretary  Johns.  263,  6  Am.  Dec.  889;  Sailly  v. 
of  stale  shall  see  fit  to  charge,  or  even  to  Smith,  11  Johns.  500. 
suspect,  a  person  to  be  the  author,  printer,  ^  Works  of  John  Adams,  Vol.  II.  pp. 
or  publisher  of  a  seditious  libel.'    'This  523,  524;  2  Hildreth's  U.  S.  499;  4  Ban- 
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it  has  not  been  deemed  unwise  to  repeat  in  the  State  constitu- 
tions, as  well  as  in  the  Constitution  of  the  United  States,^  the 
principles  already  settled  in  the  common  law  upon  this  vital 
point  in  civil  liberty. 

For  the  service  of  criminal  process,  the  houses  of  private  par- 
ties are  subject  to  be  broken  and  entered  under  circumstances 
which  are  fully  explained  in  the  works  on  criminal  law,  and  need 
not  be  enumerated  here.  And  there  are  also  cases  where  search- 
warrants  are  allowed  to  be  issued,  under  which  an  officer  may  be 
protected  in  the  like  action.  But  as  search-warrants  are  a  species 
of  process  exceedingly  arbitrary  in  character,  and  which  ought 
not  to  be  resorted  to  except  for  very  urgent  and  satisfactory 
reasons,  the  rules  of  law  which  pertain  to  them  arc  of  more  than 
ordinary  strictness ;  and  if  the  party  acting  under  them  expects 
legal  protection,  it  is  essential  that  these  rules  be  carefully 
observed. 

In  the  first  place,  they  are  only  to  be  granted  in  the  cases  ex- 
pressly authorized  by  law ;  and  not  generally  in  such  cases  until 
after  a  showing  made  before  a  judicial  officer,  under  oath,  that  a 
crime  has  been  committed,  and  that  the  party  complaining  has 
reasonable  cause  to  suspect  tliat  the  offender,  or  the  property 
which  was  the  subject  or  the  instrument  of  the  crime,  is  concealed 
in  some  specified  house  or  place.^  And  the  law,  in  requiring  a 
showing  of  reasonable  cause  for  suspicion,  intends  that  evidence 
shall  be  given  of  such  facts  as  shall  satisfy  the  magistrate  that 
the  suspicion  is  well  founded ;  for  the  suspicion  itself  is  no.  ground 
for  the  warrant  except  as  the  facts  justify  it.^ 

In  the  next  place,  the  warrant  which  the  magistrate  issues 
must  particularly  specify  the  place  to  be  searched  and  the  object 
for  which  the  search  is  to  be  made.      If  a  building  is  to  be 


croffs  U.  S.  414 ;  Quincj,  Mass.  Reports, 
61.  See  also  the  appendix  to  these  re- 
ports, p.  d95,  for  a  history  of  writs  of 
assistance. 

1  U.  S.  Const.  4th  Amendment  The 
scope  of  this  work  does  not  caU  for  nny 
discussion  of  the  searches  of  private  prem- 
ises, and  seizures  of  boolts  and  papers, 
wliich  are  made  under  the  authority,  or 
claim  of  authority,  of  the  revenue  laws 
of  the  United  States.  Perliaps,  under  no 
other  laws  are  such  liberties  taken  by 
ministerial  officers ;  and  it  would  be  sur- 
prising to  find  oppressive  action  on  their 
part  so  often  submitted  to  without  legal 
contest,  if  the  facilities  they  possess  to 


embarrass,  annoy,  and  obstruct  the  mer- 
chant in  his  business  were  not  borne  in 
mind.  The  federal  decisions,  however, 
go  very  far  to  establish  the  doctrine  that, 
in  matters  of  revenue,  tlie  regulations 
Congress  sees  fit  to  establish,  however 
unreasonable  they  may  seem,  must  pre- 
vail. For  a  very  striking  case,  see  Hen- 
derson's Distilled  Spiriu,  14  Wall.  44. 

'  2  Hale,  P.  C.  142 ;  Bishop,  Cr.  Pro. 
§§716-719;  Arclibold,Cr.  Law,  147.  An 
officer  may  base  a  (M>mplaint  upon  the 
information  of  a  tliird  person.  Collins  v. 
Lean,  68  Cal.  284. 

*  Commonwealth  v.  Lottery  Tickets, 
6  Cash.  869 ;  Else  i;.  Smith,  1  D.  &  B.  97. 
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searched,  the  name  of  the  owner  or  occupant  should  be  given  ;^ 
or,  if  not  occupied,  it  should  be  particularly  described,  so  that  the 
officer  will  be  left  to  no  discretion  in  respect  to  the  place;  and  a 
misdescription  in  regard  to  the  ownership,^  or  a  description  so 
general  that  it  applies  equally  well  to  several  buildings  or  places, 
would  render  the  warrant  void  in  law.^  Search-warrants  are 
always  obnoxious  to  very  serious  objections ;  and  very  great  par- 
ticularity is  justly  required  in  these  cases  before  the  privacy  of  a 
man's  premises  is  allowed  to  be  invaded  by  the  minister  of  the 
law.*  And  therefore  a  designation  of  goods  to  be  searched  for 
as  ^' goods,  wares,  and  merchandises,"  without  more  particular 
description,  has  been  regarded  as  insufficient,  even  in  the  case  of 
goods  supposed  to  be  smuggled,^  where  there  is  usually  greater 
difficulty  in  giving  description,  and  where,  consequently,  more 
latitude  should  be  permitted  than  in  the  case  of  property  stolen. 

Lord  Hale  says:  "It  is  fit  that  such  warrants  to  search  do 
express  that  search  be  made  in  the  daytime;  and  though  I  do 
not  say  they  are  unlawful  without  such  restriction,  yet  they  are 
very  inconvenient  without  it ;  for  many  times,  under  pretence  of 
searches  made  in  the  night,  robberies  and  burglaries  have  been 
committed,  and  at  best  it  creates  great  disturbance."®  And  the 
statutes  upon  this  subject  will  generally  be  found  to  provide  for 
searches  in  the  daytime  only,  except  in  very  special  cases. 

The  warrant  should  also  be  directed  to  the  sheriflf  or  other 
proper  officer,  and  not  to  private  persons;  though  the  party 
complainant  may  be  present  for  the  purposes  of  identification,^ 
and  other  assistance  can  lawfully  be  called  in  by  the  officer  if 
necessary. 

The  warrant  must  also  command  that  the  goods  or  other  arti- 


1  Stone  V.  Dana,  6  Met.  98.  See  BeU 
V.  Rice,  2  J.  J.  Marsh.  44,  19  Am.  Dec. 
122. 

s  Sandford  v,  Nichols,  18  Mass.  286; 
8.  G.  7  Am.  Dec.  151 ;  Allen  v.  Staples,  6 
Gray,  491. 

*  Thus  a  warrant  to  search  the  *'  houses 
and  buildings  of  Hiram  Ide  and  Henrj 
Ide,"  is  too  general.  Humes  v.  Tabor, 
1  R.  I.  464.  Sec  McGIinchy  i^.  Barrows, 
41  Me.  74 ;  Asliley  v,  Peterson,  25  Wis. 
621;  Com.  t;.  Intox.  Liquors,  140  Mass. 
287,  8  N.  £.  4.  So  a  warrant  for  the 
arrest  of  an  unknown  person  under  the 
designation  of  John  Doe,  without  fur- 
ther description,  is  void.  Common- 
wealtli  0,  Crotty,  10  Allen,  403.  For  de- 
scriptions held  sufficient,  see  Wright  v. 
Dressel,  140  Mass.  147,  8  N.  E.  6 ;  Com. 


V,  Certain  Liquors,  146  Mass.  509,  16 
N.  E.  298. 

*  A  warrant  for  searching  a  dwelling- 
house  will  not  justify  a  forcible  entry  into 
a  barn  adjoining  the  dwelling-house. 
Jones  V.  Fletcher,  41  Me.  254 ;  Downing 
V.  Porter,  8  Gray,  539 ;  Bishop,  Cr.  Pro. 
§§  716-719. 

«  Sandford  t;.  Nichols,  13  Mass.  286, 
7  Am.  Dec.  151 ;  Archbold,  Cr.  Law,  148. 
"A  certain  quantity  of  rum  being  about 
and  not  exceeding  100  gallons"  is  suffi- 
cient. State  V,  Fitzpatriclc,  16  R.  L  54, 
11  Atl.  Rep.  767. 

•  2  Hale,  P.  C.  160.  See  Archbold, 
Cr.  Law  (7th  ed.),  145;  Com.  v.  Hinds, 
145  Mass.  182, 13  N.  E.  397. 

7  2  Hale,  P.  C.  160;  Archbold,  Cr. 
Law  (7th  ed.),  145. 
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cles  to  be  searched  for,  if  found,  together  with  the  party  in  whose 
custody  they  are  found,  be  brought  before  the  magistrate,  to  tlie 
end  that,  upon  further  examination  into  the  facts,  the  goods,  and 
the  party  in  whose  custody  they  were,  may  be  disposed  of  accord- 
ing to  law.^  And  it  is  a  fatal  objection  to  such  a  warrant  that  it 
leaves  the  disposition  of  the  goods  searched  for  to  the  ministerial 
officer,  instead  of  requiring  them  to  be  brought  before  the  magis- 
trate, that  he  may  pass  his  judgment  upon  the  truth  of  the  com- 
plaint made ;  and  it  would  also  be  a  fatal  objection  to  a  statute 
authorizing  such  a  warrant  if  it  permitted  a  condemnation  or 
other  final  disposition  of  the  goods,  without  notice  to  the  claimant, 
and  without  an  opportunity  for  a  hearing  being  aiTorded  him.^ 

The  warrant  is  not  allowed  for  the  purpose  of  obtaining  evi- 
dence of  an  intended  crime ;  but  only  after  lawful  evidence  of  an 
ofifence  actually  committed.*  Nor  even  then  is  it  allowable  to 
invade  one's  privacy  for  the  sole  purpose  of  obtaining  evidence 
against  him,^  except  in  a  few  special  cases  where  that  which  is 
the  subject  of  the  crime  is  supposed  to  be  concealed,  and  the 
public  or  the  complainant  has  an  interest  in  it  or  in  its  destruc- 


1  2  Hale,  P.  C.  150;  Bell  v,  Clapp,  10  defendant.    State  v.  Williams,  61  Iowa, 

Johns.  263,  6  Am.  Dec.  389;  Hibbard  v.  617,  16  N.  W.  686. 

People,  4  Mich.  126;   Fisher  v.  McGirr,         >  We  do  not  say  that  it  would  be  in- 

1  Gray,  1.     If  the  statute  ordains  that  competent  to  authorize,  by  statute,  the 

the  warrant  shall  require  the  officer  to  issue  of  search-warrants  for  the  preven- 

to  make  an  inventory,  one  omitting  this  tion  of  offences  in  some  cases ;  but  it  is 

command  is  no  protection,  though  in  fact  difficult  to  state  any  case  in  which  it 

an    inventory  is   made   by  the   officer,  mfglit  be  proper,  except  in  such  cases  of 

Hussey  v.  Davis,  68  N.  H.  817.  attempts,  or  of  preparations  to  commft 

^  The  "Search  and  Seizure*'  clause  crime,  as   are  in   themselves   criminal, 

in  some  of  the  prohibitory  liquor  laws  QSlot  machine  to  be  used  as  a  gambling 

was  held  void  on  this  ground.    Fisher  v.  device.    Its  seizure  justified  to  prevent 

McGirr,  1  Gray,  1 ;   Greene  v.  Briggs,  1  the  ofifence.     Board  of  Police  Com'rs  v. 

Curtis,  811 ;  Hibbard  i;.  People,  4  Mich.  Wagner,  93    Md.   182,  48  Atl.  466,  62 

126.    See  also  Matter  of  Morton,  10  Mich.  L.  R.  A.  776.;] 

208 ;  Sullivan  v,  Oneida,  61  III.  242 ;  «  The  fourth  amendment  to  the  Con- 
State  V.  Snow,  3  R.  I.  64,  for  a  somewlmt  stitution  of  the  United  States,  found  also 
similar  principle.  It  is  not  competent  by  in  many  State  constitutions,  would  clearly 
law  to  empower  a  magistrate  on  mere  preclude  the  seizure  of  one's  papers  in 
inform'^tion,  or  on  his  own  personal  order  to  obtain  evidence  against  him; 
knowledge,  to  seize  and  destroy  gaming-  and  the  spirit  of  the  fifth  amendment-^ 
tables  or  devices  without  a  hearing  and  that  no  person  shall  be  compelled  in  a 
trial.  Lowry  v.  Rainwater,  70  Mo.  162,  criminal  case  to  give  evidence  against 
86  Am.  Rep.  420.  An  act  which  declared  himself  —  would  also  forbid  such  seizure, 
that  all  nets,  &c.  used  in  catching  fish  in  [^State  t;.  Slamon,  78  Vt.  212,  60  Atl. 
violation  thereof  should  be  forfeited,  and  1097,  87  Am.  St.  711.  In  this  last  case 
might  be  seized  and  destroyed  or  sold  by  it  was  held  a  violation  of  the  constitu- 
the  peace  officer,  was  declared  void  in  tional  right  to  take  a  letter  while  search- 
Hey  Sing  Jeck  r.  Anderson,  67  Cat.  261.  ing  for  stolen  goods  by  virtue  of  a 
After  seizure  of  money  and  acquittal  of  search-warrant.*] 
larceny,  the  money  must  be  delivered  to 
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tiou.  Those  special  cases  are  familiar,  and  well  understood  in  the 
law.  Search-warrants  have  heretofore  been  allowed  to  search 
for  stolen  goods,  for  goods  supposed  to  have  been  smuggled  into 
the  country  in  violation  of  the  revenue  laws,  for  implements  of 
gaming  or  counterfeiting,  for  lottery  tickets  or  prohibited  liquors 
kept  for  sale  contrary  to  law,  for  obscene  books  and  papers  kept 
for  sale  or  circulation,  and  for  powder  or  other  explosive  and 
dangerous  material  so  kept  as  to  endanger  the  public  safety.^  A 
statute  which  should  permit  the  breaking  and  entering  a  man's 
house,  and  the  examination  of  books  and  papers  witli  a  view  to 
discover  the  evidence  of  crime,  might  possibly  not  be  void  on 
constitutional  grounds  in  some  other  cases;  but  the  power  of 
the  legislature  to  authorize  a  resort  to  this  process  is  one  which 
can  properly  be  exercised  only  In  extreme  cases,  and  it  is  better 
oftentimes  that  crime  should  go  unpunished  than  that  the  citizen 
should  be  liable  to  have  his  premises  invaded,  his  desks  broken 
open,  his  private  books,  letters,  and  papers  exposed  to  prying 
curiosity,  and  to  the  misconstructions  of  ignorant  and  suspicious 
persons,  —  and  all  this  under  the  direction  of  a  mere  ministerial 
officer,  who  brings  with  him  such  assistants  as  he  pleases,  and 
who  will  select  them  more  often  with  reference  to  physical 
strength  and  courage  than  to  their  sensitive  regard  to  the  rights 
and  feelings  of  others.  To  incline  against  the  enactment  of  such 
laws  is  to  incline  to  the  side  of  safety.^    In  principle  they  are 

^  These  are  the  roost  common  cases,  cannot  be  excused.  The  importance  of 
but  in  the  following,  search-warrants  are  public  confidence  in  the  inviolability  of 
also  sometimes  provided  for  by  statute :  correspondence  through  the  post^ffioe 
books  and  papers  of  a  public  character,  cannot  well  be  overrated ;  and  the  propo- 
retained  from  their  proper  castody;  sition  to  permit  letters  to  be  opened  at 
females  supposed  to  be  concealed  in  tlie  discretion  of  a  ministerial  officer, 
houses  of  ill-fame;  children  enticed  or  would  excite  general  indignation.  See 
kept  away  from  parents  or  guardians;  J^x  parfe  Jackson,  96  U.  S.  727.  In  Maine 
concealed  weapons ;  counterfeit  money,  it  has  been  decided  that  a  telegraph  oper- 
and forged  bills  or  papers.  See  cases  ator  may  be  compelled  to  disclose  the 
under  English  statutes  specified  in  4  contents  of  a  message  sent  by  him  for 
Broom  and  Uadley's  Commentaries,  382.  another  party,  and  that  no  rule  of  public 

>  Instances  sometimes  occur  in  which  policy  would  forbid.    State  v.  Litclifleld, 

ministerial  officers  take  such  liberties  in  M  Me.  2G7.    The  case  is  treated  as  if  no 

endeavoring  to  detect  and  punish  offend-  other  considerations  were  involved  than 

ers,  as  are  even  more  criminal  than  the  those  which  arise  in  the  ordinary  case  of 

offences  tliey  seek  to  punish.     The  em-  a  voluntary  disclosure  by  one  private 

ployment  of  spies  and  decoys  to  lead  men  person    to   another,    without   necessity, 

on  to  the  commission  of  crime,  on  the  Such,  however,  is  not  the  nature  of  the 

pretence  of  bringing  criminals  to  justice,  communication  made  to  the  operator  of 

cannot  be  too  often  or  too  strongly  con-  the  telegraph.    That  instrument  is  used 

demned;    and  that  prying  into  private  as  a  means  of  correspcmdeuce,  and  as  a 

correspondence   by   officers    which    has  valuable,  and  in  many  cases  an  indispen- 

some times  been  permitted  by  post-mas-  sable,  substitute  for  the  postal  facilities ; 

ters,  is  directly  in  the  face  of  the  law,  and  and  the  communication  is  made,  not  be> 
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objectionable;  in  the  mode  of  execution  they  are  necessarily 
odious ;  and  they  tend  to  invite  abuse  and  to  cover  the  commis- 
sion of  crime.  We  think  it  would  generally  be  safe  for  the  legis- 
lature to  regard  all  those  searches  and  seizures  ^' unreasonable '' 
which  have  hitherto  been  unknown  to  the  law,  and  on  that  ac- 
count to  abstain  from  authorizing  them,  leaving  parties  and  the 
public  to  the  accustomed  remedies.^ 

cause  the  party  desires  to  pat  tlie  oper-  his  priyate  letters  and  journals,  and  bring 
ator  in  possession  of  facts,  but  because  them  into  court  on  subpama  duceg  tecum. 
transmission  without  it  is  impossible.    It  Any  such  compulsory  process  to  obtain  it 
is  not  voluntary  in  any  other  sense  than  seems  a  most  arbitrary  and  unjustifiable 
this,  that  the  party  makes  it  rather  thnn  seizure  of  privnte  papers;  such  an  '*un- 
deprive  himself  of  the  benefits  of  this  reasonable  seizure"  as  is  directly  con- 
great  invention  and  improvement.    The  demnetl  by  tlie  Constitution.   In  England, 
reasonsof  a  public  nature  for  maintaining  the  secretary  of  state  sometimes  issues 
the  secrecy  of  telegraphic  communication  his  warrant  for  opening  a  particular  let- 
are  the  same  with  tliose  wliich  protect  ter,  where  he  is  possessed  of  such  facts 
correspondence  by  mail ;  and  tliough  the  as  he  is  satisfied  would  justify  him  witli 
operator  is  not  a  public  officer,  that  cir-  tlie  public ;  but  no  American  officer  or 
cumstance  appears  to  us  immaterial.    He  body  possesses  such  authority,  and  its 
fulfils  an  important  public  function,  and  usurpation  should  not  be  tolerated.    Let- 
the  propriety  of  his  preserving  inviolable  ters  and  sealed  packages  subject  to  letter 
secrecy  in  regard  to  communications  is  postage  in  the  mail  can  be  opened  and 
so  obvious,  that  it  is  common  to  provide  examined  only  under  like  warrant,  issued 
statutory  penalties  for  disclosures.    If  on  upon  similar  oath  or  affirmation,  particu- 
grounds   of   public  policy   the  operator  larly  describing  the  thing  to  be  seized,  as 
should  not  voluntarily  disclose,  why  do  is  required  when  papers  are  subjected  to 
not  the  same  considerations  forbid  the  search  in  one's  own  Iiousehold.    Ex  parte 
courts  compelling  him  to  do  so?     Or  if  Jackson.  d6  U.  S.  727.     See  this  case  for 
it  be  proper  to  make  him  testify  to  the  a  construction  of  the  law  of  Congress  for 
correspondence  by  telegraph,  what  good  exctudingimproper  matter  from  the  mails, 
reason  can  be  given  why  the  postmaster  For  an  account  of  the  former  and  present 
should  not  be  made  subject  to  the  process  English  practice  on  opening  letters  in  the 
of  subpcena  for  a  like  purpose,  and  com-  mail,  see   May,   Constitutional  History, 
pelled  to  bring  the  correspondence  which  c.  11 ;  Todd,  Parliamentary  Government, 
passes  through  his  hands  into  court,  and  Vol.  I.  p.  272 ;  Broom,  Const.  Law,  616. 
open  it  for  the  purposes  of  evidence?  >  A  search-warrant  for  libels  and  other 
This  decision  has  been  followed  in  some  papers  of  a  suspected  party  was  illegal  at 
other  cases.      Henisler  v,  Freedman,  2  the  common  law.     See  11  State  Trials, 
Pars.  Sel.  Cas.  (Pa.)  274;  First  National  313,  321;  Archbold,  Cr.  Law  (7th  ed.), 
Bank  of  Wheeling  v.  Merchants'  National  141 ;  Wilkes  v.   Wood,  19  State  Trials, 
Bank,  7  W.  Va.  644;  Et  parte  Brown,  72  1153.    "  Search-warrants  were  never  re- 
Mo.  83,  87  Am.  Kep.  426 ;  Woods  v.  Mil-  cognized  by  the  common  law  as  pnx'esses 
ler,  66  Iowa,  168,  7  N.  W.  484;  U.  S.  v.  which  might  be  availed  of  by  individuals 
Hunter,  16  Fed.  Hep.  712.     See  Gray,  in  the  course  of  civil  proceedings  or  for 
Communication  by  Telegraph,  ch.  v.  the    maintenance  of  any  mere    private 
We  should  suppose,  were  it  not  for  the  right ;  but  their  use  was  confined  to  the 
opinions  to  the  contrary  by  tribunals  so  case  of  public  prosecutions  instituted  and 
eminent,  that  the  public  could  not  be  en-  pursued  for  the  suppression  of  crime  nnd 
titled  to  a  man's  private  correspondence,  the  detection  and  punishment  of  crimi- 
whether  obtainable  by  seizing  it  in  the  nals.    Even  in  those  cases,  if  we  may  rely 
mails,  or  by  compelling  the  operator  of  on  the  authority  of  Lord  Coke,  their  le^ 
the  telegraph  to  testify  to  it,  or  by  requir-  gality  was  formerly  doubted ;  .and  Lord 
ing  his  servants  to  take  from  his  desks  Camden  said  they  crept  into  the  law  by 

28 
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We  hare  said  that  if  the  ofBcer  follows  the  command  of  his 
warrant,  he  is  protected;  and  this  is  so  even  when  the  complaint 
proves  to  have  been  unfounded.^  But  if  he  exceed  the  command 
by  searchini^  in  places  not  described  therein,  or  by  seizing  persons 
or  articles  not  commanded,  he  is  not  protected  by  the  warrant, 
and  can  only  justify  himself  as  in  other  cases  where  he  assumes 
to  act  without  process.^  Obeying  strictly  the  command  of  his 
warrant,  he  may  break  open  outer  or  inner  doors,  and  his  justi- 
fication does  not  depend  upon  his  discovering  that  for  which  he 
is  to  make  search.^ 

In  other  cases  than  those  to  which  we  have  referred,  and  sub- 
ject to  the  general  police  power  of  the  State,  the  law  favors  the 
complete  and  undisturbed  dominion  of  every  man  over  his  own 
premises,  and  protects  him  therein  with  such  jealousy  that  he 
may  defend  his  possession  against  intruders,  in  person  or  by  his 
servants  or  guests,  even  to  the  extent  of  taking  the  life  of  the 
intruder,  if  that  seem  essential  to  the  defence.^ 

imperceptible  practice.     But  their  legnl-         ^  Crazier  v.  Cudney,  9  D.  &  R.  224 ; 

iiy  has  long  been  considered  to  be  estab-  Same  case,  6  B.  &  C.  232  ;  State  v.  Bren- 

lislied  on  tlie  ground  of  public  necessity  ;  nan*s  Liquors,  25  Conn.  278.     Where  the 

because  witliout  tliem  felons  and  other  warrant  was  for  the  search  of  the  person, 

mnlef actors    would    escape    detection/'  and  tlie  goods  were  found  on  the  floor  of 

Merrickf  J.,  in  Robinson  v.  Richardson,  the  room  where  iie  was,  their  seizure  waa 

13  Gray  456.    "  To  enter  a  man's  house,"  held  lawful.    Collins  i^.  Lean,  68  Cal.  284, 

said  Lord  Camden^  **  by  virtue  of  a  name-  9  Phc.  173. 

less  warrant,  in  order  to  procure  evidence,         '  2  Hale,  P.  C.  161 ;  Barnard  v.  Bart- 
is  worse  than  the  Spanish  Inquisition,  —  lett,  10  Cush.  601. 

a  law  under  which  no  Englishman  would  ^  That  in  defence  of  himself,  any 
wish  to  live  an  hour."  See  his  opinion  member  of  his  family,  or  his  dwelling, 
in  Entinck  v.  Carrington,  10  State  Trials,  a  man  has  a  right  to  employ  all  necessary 
1029 ;  8.  c.  2  Wils.  275,  and  Broom,  Const,  violence,  even  to  the  taking  of  life,  see 
Law,  668 ;  Huckle  v  Money,  2  Wils.  206 ;  Shorter  v.  People,  2  N.  Y.  193 ;  Yates  v. 
Leach  u.  Money,  19  State  Trials,  1001;  People,  82  N.  Y.  609;  Logue  v.  Common- 
8.  c.  3  Burr.  1692;  and  1  W.  Bl.  655;  wealth,  38  Pa.  St.  265;  Pond  v.  People, 
note  to  Entinck  v.  Carrington,  Broom,  8  Mich.  150;  Maher  v.  People,  24  III.  211 ; 
Const.  Law,  613.  QThat  the  evidence  Bohannan  u.  Commonwealth,  8  Bush,  481, 
was  obtained  by  an  unlawful  search  and  8  Am.  Rep.  474;  Bean  &.  State,  26  Tex. 
seizure  is  not  sufficient  to  make  it  inad-  A  pp.  346.  But  except  where  a  forcible 
roissible.  Williams  i;.  State.  100  Ga.  511,  felony  is  attempted  against  person  or 
28  S.  E.  624,  89  L.  R.  A.  269.  An  order  property,  he  should  avoid  such  conse- 
compelling  one  to  deliver  his  private  pa-  quences,  if  possible,  and  cannot  justify  ^ 
pers  to  another  who  has  no  ownership  in  standing  up  and  resisting  to  the  death, 
them  is  in  violation  of  the  constitutional  when  the  assailant  might  have  been 
provision  against  unwarrantable  seizures,  avoided  by  retreat.  People  v.  Sullivan, 
Ex  parte  Clarke,  126  Cal.  285,  68  Pac.  7  N.  Y.  396 ;  Carter  r.  State,  82  Ala.  13, 
646,  77  Am.  St.  176.^  2  So.  766.  Bnt  a  man  assaulted  in  his 
1  Barnard  v.  Bartlett,  10  Cush.  501.  dwelling  is  under  no  obligation  to  re- 
After  the  goods  seized  are  taken  before  treat;  his  house  is  his  castle,  which  he 
the  magistrate,  the  officer  is  not  liable  for  may  defend  to  any  extremity.  And  this 
them  to  the  owner.  Collins  u.  Lean,  68  means  not  simply  the  dwelling-house 
Cal.  284, 9  Pac.  178.  proper,  but  includes  whatever  is  within 
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Quartering  Soldiers  in  Private  Houses. 

A  provision  is  fouiid  incorporated  in  the  constitution  of  nearly 
every  State,  that  "  no  soldier  shall  in  time  of  peace  be  quartered 
in  any  house  without  the  consent  of  the  owner,  nor  in  time  of  war 
but  in  a  manner  to  be  prescribed  by  law."  To  us,  after  four- 
fifths  of  a  century  have  passed  away  since  occasion  has  existed 
for  complaint  of  the  action  of  the  government  in  this  particular, 
the  repetition  of  this  declaration  seems  to  savor  of  idle  form  and 
ceremony ;  but  "  a  frequent  recurrence  to  the  fundamental  prin- 
ciples of  the  Constitution  "  can  never  be  unimportant,  and  indeed 
may  well  be  regarded  as  "  absolutely  necessary  to  preserve  the 
advantages  of  liberty,  and  to  maintain  a  free  government."  ^  It 
is  difficult  to  imagine  a  more  terrible  engine  of  oppression  than 
the  power  in  the  executive  to  fill  the  house  of  an  obnoxious  per- 
son with  a  company  of  soldiers,  who  are  to  be  fed  and  warmed  at 
his  expense,  under  the  direction  of  an  officer  accustomed  to  the 
exercise  of  arbitrary  power,  and  in  whose  presence  the  ordinary 
laws  of  courtesy,  not  less  than  the  civil  restraints  which  protect 
person  and  property,  must  give  way  to  unbridled  will ;  who  is 
sent  as  an  instrument  of  punishment,  and  with  whom  insult  and 
outrage  may  appear  quite  in  the  line  of  his  duty.  However  con- 
trary to  the  spirit  of  the  age  such  a  proceeding  may  be,  it  may 
always  be  assumed  as  possible  that  it  may  be  resorted  to  in  times 
of  great  excitement,  when  party  action  is  generally  violent ;  and 
"  the  dragonnades  of  Louis  XIV.  in  Prance,  of  James  II.  in  Scot- 
land, and  those  of  more  recent  and  present  date  in  certain  coun- 
tries, furnish  sufficient  justification  for  this  specific  guaranty."* 
The  clause,  as  we  find  it  in  the  national  and  State  constitutions, 
has  come  down  to  us  through  the  Petition  of  Right,  the  Bill  of 
Rights  of  1688,  and  the  Declaration  of  Independence ;  and  it  is 


the  curtilage  as  UDderstood  at  the  com-  the  cases  aboTe  dted;   also  Schnier  v. 

roon  law.    JPond  v.  People,  8  Mich.' 160;  People,  23  III.  17;  Patten  v.  People,  18 

State  V.  Middleham,   62   Iowa,  160,   17  Mich.  314;  Hinton  v.  State,  24  Tex.  464 ; 

N.  W.  446 ;  State  t;.  Scheele,  67  Conn.  807,  People  v.  Flanagan,  60  Cal.  2.    But  the 

18  Atl.  266 ;  Parrish  v.  Com.,  81  Va.  1 ;  belief  must  be  bona  fide  and  upon  rea- 

Bledsoe  v.  Corn.,  11  S.  W.  84,  7  S.  W.  sonable  grounds.     State  v.  Peacock,  40 

Rep.  884  (Ky.).    And  in  deciding  what  Ohio  St.  8,'i3. 

force  it  is  necessary  to  employ  in  resist-         ^  Constitutions  of  Massachusetts,  New 

ing  the  assault,  a  person  must  act  upon  Hampshire,  Vermont,    Florida,   Illinois, 

the  circumstances  as  they  appear  to  him  and  North  Carolina.    See  also  Constitu- 

at  the  time ;  and  he  is   not  to  be  held  tions  of  Virginia,  Nebraska,  and  Wiscon- 

criminal  because  on  a  calm  survey  of  the  sin  for  a  similar  declaration, 
facts  afterwards  it  appears  that  the  force         ^  Lieber,  Civil  Liberty  and  Self-Gor- 

employed  in  defence  was  excessive.    See  ernment,  c.  11. 
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but  a  branch  of  the  constitutional  principle,  that  the  military  shall 
in  time  of  peace  be  in  strict  subordination  to  the  civil  power.^ 

Criminal  Accusations* 

Perhaps  the  most  important  of  tlie  protections  to  personal 
liberty  consists  in  the  mode  of  trial  which  is  secured  to  every 
person  accused  of  crime.  At  the  common  law,  accusations  of 
felony  were  made  in  the  form  of  an  indictment  by  a  grand  jury  ; 
and  this  process  is  still  retained  in  many  of  the  States,^  while 
others  have  substituted  in  its  stead  an  information  filed  by  the 
prosecuting  officer  of  the  State  or  county.  Tiie  mode  of  investi- 
gating the  facts,  however,  is  the  same  in  all ;  and  this  is  through 
a  trial  by  jury,  surrounded  by  certain  safeguards  which  are  a  well- 
understood  part  of  the  system,  and  which  the  government  cannot 
dispense  with. 

I  Story  on  the  Constitution,  §§  1899.  v.  California,  110  U.   S.  516,  4  Sup.  Ct. 

1900;    Rawle  on   Consiitution.   126.     In  Kep.  111,21)2;  Kallocht\  Superior  Court, 

exceptional  eases,  however,  martial  law  66  Cal.   229 ;  State  v.  Boswell,  104  Ind. 

may  he  declared  and  enforced  whenever  641,4  N.  E.  675.     QProsecution  by  "in- 

the  ordinary  legal  authorities  are  unable  formation  "  is  due  process.     Balla  v.  Ne- 

to  maintain  the  public  peace  and  suppress  braska,  170  U.  S.  8.3,  20  Supt.  Ct.  Uep. 

violence  and  outrage.     Todd,  Parliamen-  287.]    Nor  does  it  forbid  a  grand  jury  of 

tary   Government    in  England,    Vol.    I.  seven,  if  a  State  law  so  provides.     Hau- 

p.  342  ;  1  Bl.  Cora  413-415.     As  to  mar-  senfluck  i;.  Com.,  85  Va.  702.  8  S.  E.  Rep. 

tial  law  in  general,  see  Ex  parte  Milligan,  683.  In  the  federal  courts  infamous  crimes 

4  Wall.  129.  must  be  prosecuted  by  indictment,  and 

^  The  accusation,  whether  by  indict-  they  are  held  to  be  such  as  are  punished 

ment  or  information,  must  be  sufficiently  by  imprisonment  in  a  penitentiary  with  or 

specific  fairly  to  apprise  the  respondent  without  hard  labor.     Ex  parte    Wilson, 

of  the  nature  of  the  charge  against  him,  114    U.  S.  417,  5  Sup.  Ct.  Rep.    935; 

80  that  he  may  know  what  he  is  to  an-  Mackin  v.  United  States,  117  U.  S.  348, 

Bwer,  and  so  that  the  record  may  show,  6   Sup.   Ct.  Rep.  777 ;    United  States  v. 

as  far  as  may  be,  for  what  he  is  put  in  De  Walt,  128  U.  S.  393,  9  Sup.  Ct.  Rep. 

jeopardy.    Whitney  r.  State,  10  Ind.  404 ;  11 1.     See  State  v.  West,  42  Minn.  147,  43 

State  u.  O'Flaherty,  7  Nev.  163  ;  State  v.  N.  W.  845.     Compare  State  v.  Nolan,  16 

McKenna,  16  R.  I.  398,  17  Atl.  Rep.  51.  R.  I.  629,  10  All.  481.    ^Re  Butler,  84  Me. 

The  legislature  may  allow  simplification  •25,  24  Atl.  456,  17  L.  R.  A.  764,  and  note 

of   old   forms  of    indictment.     Com.    v.  on  infamous  crimes ;   that  the  judge  in 

Freelove,   150  Mass.  66,  22  N.  E.  Rep.  charging  the  grand  jury  must  be  tern- 

435.    As   to  amendment  of  indictments,  perate  in  his  language,  see  Clair  v.  State, 

see  p.  327.     A  law  authorizing  commit-  40  Neb.  5:i4,  69  N.  W.  118,  28  L,  R.  A. 

ment  without    examination,  upon   sum-  367,  and  note.     Upon  number  of  jurors 

mary  arrest,  of  a  pardoned  convict  for  necessary  or  proper  to  act  on  grand  jury, 

violating  the  condition  of  his  pardon,  is  see  St.'ite  v.  Belvel,  89  Iowa,  405, 66  N.  W. 

invalid.     People  v.  Moore,  62  Mich.  496,  645,  27  L.  R.  A. 846,  and  note;  organiza- 

29  N.  W.  80.    The  indictment  for  a  State  tion  of  grand  jury.  State  v.  Noyes.  87 

offence  can  only  be  by  the  grand  jury  of  Wis.  340,  58  N.  W.  386,  27  L.  R.  A.  776, 

the  county  of  offence.    Ex  parte  Slater,  and  note,  41  Am.  St.  45.     Concurrence 

72  Mo.  102;  Weyrich  v.  People,  89  111.  of  nine  cannot   be  made    sufficient  by 

90.    The  fourteenth  amendment  to  the  statute  where  constitution  does  not  so 

federal  Constitution  is  not  violated  by  provide.     State  v.  Barker,  107  N.  C.  918, 

dispensing  with  a  grand  jury.     Hurtado  12  S.  E.  115,  10  L.  R.  A.  60,  and  note.^ 
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First,  we  may  mention  that  the  humanity  of  our  law  always 
presumes  an  accused  party  innocent  until  he  is  proved  to  be 
guilty.  This  is  a  presumption  which  attends  all  the  proceedings 
against  him,  from  their  initiation  until  they  result  in  a  verdict, 
which  either  finds  the  party  guilty  or  converts  the  presumption 
of  innocence  into  an  adjudged  fact.^ 

If  there  were  any  mode  short  of  confinement  which  would, 
with  reasonable  certainty,  insure  the  attendance  of  the  accused 
to  answer  the  accusation,  it  would  not  be  justifiable  to  inflict 
upon  him  that  indignity,  when  the  effect  is  to  subject  him,  in  a 
greater  or   less  degree,  to   the   punishment  of  a  guilty  person, 

^  See  Sulltyan  v,  Oneida,  61  III.  242.  throughout  upon  the  prosecution  to  es- 
An  act  making  the  fact  of  killing  of  tahlish  all  the  conditions  of  guilt ;  and 
cattle  by  a  railroad  train  prima  facie  evi-  the  presumption  of  innocence  that  all  the 
dence  of  negligence,  and  such  negligence  while  attends  the  prisoner  entitles  him  to 
a  misdemeanor  on  the  pnrt  of  the  super-  an  acquittal,  if  the  jury  are  not  reason- 
intendent  and  president,  is  void  as  de-  ably  satisfied  of  his  guilt.  See  State  t;. 
priving  of  this  presumption.  State  v,  Marler,  2  Ala.  43;  Commonwealth  v. 
Divine,  98  N.  C.  778,4  S.  E.  477.  It  is  Myers,  7  Met.  500;  Polk  v.  State,  19 
sometimes  claimed  that  where  insanity  Ind.  170;  Chase  v.  People,  40  111.  852; 
is  set  up  as  a  defence  in  a  criminal  case.  People  i;.  Schry ver,  42  N.  Y.  1 ;  Stevens 
the  defendant  takes  upon  himself  the  v.  State,  31  Ind.  485;  State  v.  Pike,  49 
burden  of  proof  to  establish  it,  and  that  N.  H.  399;  State  v.  Jones,  50  N.  H.  349; 
he  must  make  it  out  beyond  a  reasonable  People  v.  McCann,  16  N.  Y.  58;  Common- 
doubt.  See  Clark  v.  State,  12  Ohio,  494;  wealth  v.  Kimball,  24  Pick.  373;  Com- 
Locffner  v.  State,  10  Ohio,  v,  8.  599 ;  monwealth  v.  Dana,  2  Met.  840 ;  Hopps 
Bond  t;.  State,  23  Ohio,  k.  8.  846 ;  State  v,  v.  People,  31  III.  385;  People  t;.  Garbutt, 
Felton,  82  Iowa,  49 ;  McKenzie  v.  State,  17  Mich.  23;  State  v.  Elinger,  43  Mo.  127 ; 
42  Ga.  834;  Boswell  v.  Common  viealth,  State  v.  Hundley,  46  Mo.  414;  State  v. 
20  Gratt.  8G0;  Baccigalupo  v.  Common-  Lowe,  93  Mo.  547,  5  S.  W.  889;  Ballard 
wealth,  33  Gratt.  807,  36  Am.  Rep.  795 ;  v.  State,  19  Neb.  609, 28  N.  W.  271 ;  State 
State  V,  Hoyt,  47  Conn.  518;  Wright  v,  Crawford,  11  Kan.  32;  Brotherton  r. 
V.  People,  4  Neb.  407 ;  State  v.  Pratt,  People,  75  N.  Y.  159 ;  O'Connell  v,  Peo- 
1  Houst  C.  C  249;  State  v.  Hurley,  1  pie,  87  N.  Y.  377;  Pollard  i».  State,  63 
Houst.  C.  C.  28;  State  v.  De  Ranc^,  34  Miss.  410;  Cunningham  v.  State,  56  Miss. 
La.  An.  186.  Or  at  least  by  a  clear  pre-  269,  31  Am.  Rep.  360.  But  the  prosecu- 
ponderance  of  eridence.  Boswell  i^.  tion  may  rely  upon  the  presumption  of 
State,  63  Ala.  307, 85  Am.  Rep.  20 ;  State  sanity  which  exists  in  all  cases,  until  the 
V,  Redemeier,  71  Mo.  178,  36  Am.  Rep.  defence  puts  in  evidence  which  creates  a 
462 ;  Webb  v.  State,  9  Tex.  A  pp.  490 ;  reasonable  doubt.  People  v,  Finley,  38 
Johnson  v.  State,  10  Tex.  App.  571 ;  Mich.  482.  And  see  Guetig  v.  State,  66 
State  V,  Coleman,  27  La.  An.  691 ;  State  Ind.  94,  32  Am.  Rep.  99.  A  statute  may 
o.  Strauder,  11  W.  Va.  745,  823;  Ortwein  require  insanity  to  be  specially  pleaded. 
V.  Commonwealth,  76  Pa.  St.  414,  18  Am.  Bennett  v.  State,  57  Wis.  69, 14  N.  W.  912. 
Rep.  420;  State  V.  Starling,  6  Jones  (N.C.))  [Accused  is  entitled  to  appear  without 
866;  State  p.  Payne,  86  N.  C.  609;  State  manacles  unless  he  is  yiolent  and  dis- 
V.  Smith,  53  Mo.  267 ;  People  v.  Mc-  orderly.  Keeping  him  manacled  at  trial 
Donnell,  ^  Cal.  134;  Commonwealth  o.  will  cause  a  reversal  of  a  judgment  against 
Eddy,  7  Gray,  688;  Danforth  r.  State,  75  him.  .State  v.  Williams,  18  Wash.  47,  50 
Qa.  614 ;  Ball  v.  Com  ,  81  Ky.  662 ;  State  Pac.  580,  39  L.  R.  A.  821,  63  Am.  St.  869. 
V.  Bundy,  24  S.  C.  489.  Other  well-con-  Upon  this  right,  see  note  to  this  case  in 
sidered  cases  do  not  support  this  view.  L.  R.  A.J 
The  burden  of  proof,  it  is  held,  rests 
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while  as  yet  it  is  not  determined  that  he  has  committed  anj 
crime.  If  the  punishment  on  conviction  cannot  exceed  in  sever- 
ity the  forfeiture  of  a  largo  sum  of  money,  then  it  is  reasonable 
to  suppose  that  such  a  sum  of  money,  or  an  agreement  by  respon* 
sible  parties  to  pay  it  to  the  government  in  case  the  accused 
should  fail  to  appear,  would  be  sufficient  security  for  his  attend- 
ance ;  and  therefore,  at  the  common  law,  it  was  customary  to 
take  security  of  this  character  in  all  cases  of  misdemeanor ;  one 
or  more  friends  of  the  accused  undertaking  for  his  appearance 
for  trial,  and  agreeing  that  a  certain  sum  of  money  should  be 
levied  of  their  goods  and  chattels,  lands  and  tenements,  if  he 
made  default.  But  in  the  case  of  felonies,  the  privilege  of  giving 
bail  before  trial  was  not  a  matter  of  right ;  and  in  this  country, 
although  the  criminal  code  is  much  more  merciful  than  it  for- 
merly was  in  England,  and  in  some  cases  the  allowance  of  bail 
is  almost  a  matter  of  course,  there  are  others  in  which  it  is  dis- 
cretionary with  the  magistrate  to  allow  it  or  not,  and  where  it 
will  sometimes  be  refused  if  the  evidence  of  guilt  is  strong  or  the 
presumption  great.  Capital  offences  are  not  generally  regarded 
as  bailable ;  at  least,  after  indictment,  or  when  the  party  is 
charged  by  the  finding  of  a  coroner's  jury ;  ^  and  this  upon  the 
supposition  that  one  who  may  be  subjected  to  the  terrible  punish- 
ment that  would  follow  a  conviction,  would  not  for  any  mere 
pecuniary  considerations  remain  to  abide  the  judgment.^  And 
where  the  death  penalty  is  abolished  and  imprisonment  for  life 
substituted,  it  is  believed  that  the  rule  would  be  the  same  not- 
withstanding this  change,  and  bail  would  still  be  denied  in  the 
case  of  the  highest  offences,  except  under  very  peculiar  circum- 
stances.' In  the  case  of  other  felonies  it  is  not  usual  to  refuse 
bail,  and  in  some  of  the  State  constitutions  it  has  been  deemed 
important  to  make  it  a  matter  of  right  in  all  cases  except  on 
capital  charges  "  when  the  proof  is  evident  or  the  presumption 
great,"  * 

1  Matter  of  Barronet,  1  EI.  &  Bl.  1;  Gratt.  706;  People  v.  Smith,  1  Cal.  9; 

Ex  parte  Tayloe,  5  Cow.  89.    In  homicide  People  v.  Van  Home,  8  Barb.  168.    In 

it  is  said  bail  should  be  refused  if  the  England  when  all  felonies  were  capital 

evidence  is  such  that  the  judge  would  it  was  discretionary  with  the  courts  to 

sustain  a  capital  conviction  upon  it.    Ex  allow  bail  before  trial.    4  Bl.  Com.  297, 

parte  Brown,  66  Ala.  440.  and  note. 

s  State  r.  Summons,  19  Ohio,  189.  *  The  constitutions  of  a  majority  of 

>  The  courts  have  power  to  bail,  even  the  States  now  contain  provisions  to  this 

in  capital  cases.    United  States  x\  Hamil-  effect.    And  see  Foley  v.  People,  1  HI. 

ton,  3  Dall.  17  ;  United  States  v.  Jones,  3  81 ;  UUery  v.  Commonwealth,  8  B.  Monr. 

Wash.  209;  State  v,  Rockafellow,  6  N.J.  3;  Shore  v.  State,  6  Mo.  640;  Stote  v. 

832;    Commonwealth    v.    Semmes,   11  Summons,  19  Ohio,  189 ;  £x /Kirte  Wray, 

Leigh,  666;  Commonwealth  v.  Archer,  6  80  Miss.  678;   Moore  v,  SUte,  86  Biiaa. 
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When  bail  is  allowed,  unreasonable  bail  is  not  to  be  required ; 
but  the  constitutional  principle  that  demands  this  is  one  which, 
from  the  very  nature  of  the  case,  addresses  itself  exclusively  to 
the  judicial  discretion  and  sense  of  justice  of  tlie  court  or  magis- 
trate empowered  to  fix  upon  the  amount.  That  bail  is  reasonable 
which,  in  view  of  the  nature  of  the  offence,  the  penalty  which 
the  law  attaches  to  it,  and  the  probabilities  that  guilt  will  be 
established  on  the  trial,  seems  no  more  than  sufficient  to  secure 
the  party's  attendance.  In  determining  this,  some  regard  should 
be  had  to  the  prisoner's  pecuniary  circumstances ;  that  which  is 
reasonable  bail  to  a  man  of  wealth  being  equivalent  to  a  denial 
of  right  if  exacted  of  a  poor  man  charged  with  the  like  offence. 
When  the  court  or  magistrate  requires  greater  security  than  in 
his  judgment  is  needful  to  secure  attendance,  and  keeps  the  pris- 
oner in  confinement  for  failure  to  give  it,  it  is  plain  that  the  right 
to  bail  which  the  constitution  attempts  so  carefully  to  secure  has 
been  disregarded;  and  though  the  wrong  is  one  for  which,  in 
the  nature  of  the  case,  no  remedy  exists,  the  violation  of  consti- 
tutional privilege  is  aggravated,  instead  of  being  diminished,  by 
that  circumstance.^ 

The  presumption  of  innocence  is  an  absolute  protection  against 
conviction  and  punishment,  except  either,  J?r«^,  on  confession  in 
open  court ;  or,  secondj  on  proof  which  places  the  guilt  beyond 
any  reasonable  doubt.  Formerly,  if  a  prisoner  arraigned  for 
felony  stood  mute  wilfully,  and  refused  to  plead,  a  terrible  mode 
was  resorted  to  for  the  purpose  of  compelling  him  to  do  so ;  and 
this  might  even  end  in  his  death :  ^  but  a  more  merciful  proceed- 
ing is  now  substituted ;  the  court  entering  a  plea  of  not  guilty 
for  a  party  who,  for  any  reason,  fails  to  plead  for  himself. 

137 ;   Ex  parte  Banks,  28  Ala.  89 ;  Ex  ony,  and  misdemeanors,  wilfully  standing 

parte  Dykes,  83  Ala.  114,  8  So.  806  ;  Ex  route  was  equivalent  to  a  conviction,  and 

parte  Kendall,  100  Ind.  699 ;  In  re  Mali-  the  same  punishment  might  be  imposed ; 

son,  86  Kan.  725, 14  Pac.  144 ;    Matter  of  but  in  other  cases  tiiere  could  be  no  trial 

Troia,  64  Cal.  152,  28  Pac.  231.    ^Re  or  judgment  without  plea;  and  an  accused 

Losasso,  15  Col.  163,  24  Pac.   1080,   10  party  might  therefore  sometimes  stand 

L.  R.  A.  847,  and  note.^  mute  and  sufifer  himself  to  be  pressed  to 

^  Tlie  magistrate  in  taking  bail  exer-  death,  in  order  to  save  his  property  from 

cises   an    autliority  essentially  judicial,  forfeiture.    Poor  Giles  Corey,  accused  of 

Regina  v.  Badger,  4  Q.  B.  468 ;  Linford  v.  witchcraft,  was  perhaps  the  only  person 

Fitzroy,  18  Q.  B.  240.    As  to  his  duty  to  ever  pressed  to  death  for  refusal  to  plead 

look  into  the  nature  of  the  charge  and  in  America,  3  Bancroft's  U.   S.  93;    2 

the  evidence  to  sustain  it,  see  Barronet's  Hildreth's  U.  S.  160.    For  English  cases. 

Case,  1   Kl.  &  Bl.  1.    See  Carmody  v.  see  Cooley^s  Bl.  Com.  825,  note.    Now  in 

State,  105  Ind.  546.  5  N.  E.  679,  as  to  fix-  England  the  court  enters  a  plea  of  not 

ing  amount  of  bail  in  advance  for  differ-  guilty  for  a  prisoner  refusing  to  plead, 

ent  classes  of  cases.  and  the  trial  proceeds  as  in  other  cases. 

>  4  Bl.  Com.  824.    In  treason,  petit  fel- 
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Again,  it  is  required  that  the  trial  be  %peedy ;  and  here  also  the 
injunction  is  addressed  to  the  sense  of  justice  and  sound  judg- 
ment of  the  court.^  In  this  country,  where  officers  are  specially 
appointed  or  elected  to  represent  the  people  in  these  prosecutions, 
their  position  gives  them  an  immense  power  for  oppression ;  and 
it  is  to  be  feared  they  do  not  always  sufficiently  appreciate  the 
responsibility,  and  wield  the  power  with  due  regard  to  the  legal 
rights  and  privileges  of  the  accused.^  When  a  person  charged 
with  crime  is  willing  to  proceed  at  once  to  trial,  no  delay  on  the 
part  of  the  prosecution  is  reasonable,  except  only  that  which  is 
necessary  for  proper  preparation  and  to  secure  the  attendance  of 
witnesses.^  Very  mucli,  however,  must  be  left  to  the  judgment 
of  the  prosecuting  officer  in  these  cases ;  and  the  court  would 
not  compel  the  government  to  proceed  to  trial  at  the  first  term 
after  indictment  found  or  information  filed,  if  the  officer  who 
represents  it  should  state,  under  the  responsibility  of  his  official 
oath,  that  he  was  not  and  could  not  be  ready  at  that  time.*  But 
further  delay  would  not  generally  be  allowed  without  a  more 
specific  showing  of  the  causes  which  prevent  the  State  proceeding 
to  trial,  including  the  names  of  the  witnesses,  the  steps  taken  to 
procure  them,^  and  the  facts  expected  to  be  proved  by  them,  in 
order  that  the  court  might  judge  of  the  reasonableness  of  the 


1  Speedy  trial  is  said  to  menn  a  trial  trial  under  the  belief  that  certain  wit- 
so  soon  after  indictment  ns  tlie  prosecu-  nesses  for  the  State  were  absent,  when  in 
tion  can,  by  a  fair  exercise  of  reasonable  fact  they  were  present  and  kept  in  con- 
diligence,  prepare  for  trial ;  regard  being  cealment  by  this  functionary.  Curtis  v. 
had  to  the  terms  of  court.    United  States  State,  6  Cold.  9. 

t\  Fox,  8  Mont.  612;  Creston  u.  Nye,  74  >  See  this  discussed  in  Ex  parte  Stan- 
Iowa,  869,  37  N.  W.  777.  If  it  becomes  ley,  4  Nev.  113;  Qand  In  re  Begerow,  133 
necessary  to  adjourn  the  court  without  Cal.  349,  65  Pac.  828,  85  Am.  St.  178.  A 
giving  trial,  the  prisoner  should  be  bailed,  valuable  monographic  note  to  this  case 
though  not  otherwise  entitled  to  it.  Ex  discussing  the  law  of  this  clause  of  the 
parte  Caplis,  58  Miss.  358.  constitution  is  found  at  pages  187  to  204 

2  It  is  the  duty  of  the  prosecuting  at-  inclusive  of  85  Am.  St.] 
torney  to  treat  the  accused  with  judicial  *  Watts  v.  State,  26  Ga.  231. 
fairness:  to  inflict  injury  at  the  expense  *  The  Habeas  Corpus  Act,  31  Ch.  II. 
of  justice  is  no  part  of  the  purpose  for  c.  2,  §  1,  required  a  prisoner  charged  with 
which  he  is  chosen.  Unfortunately,  how-  crime  to  be  released  on  bail,  if  not  in- 
ever,  we  sometimes  meet  with  cases  in  dieted  the  first  term  after  the  commit- 
which  these  oflicers  appear  to  regard  ment,  unless  the  king*s  witnesses  could 
themselves  as  the  counsel  for  the  com-  not  be  obtained;  and  that  he  should  be 
plaining  party  rather  than  the  impartial  brought  to  trial  as  early  as  the  second 
representatives  of  public  justice.  But  term  after  the  commitment.  The  prin- 
we  trust  it  is  not  often  that  cases  occur  ciples  of  this  statute  are  considered  as 
like  one  in  Tennessee,  in  which  the  having  been  adopted  into  the  American 
Supreme  Court  felt  called  upon  to  set  common  law.  Post,  p.  490.  See  In  re 
aside  a  verdict  in  a  criminal  case,  where  Garvey,  7  Col.  502,  4  Pac.  758 ;  In  re  Ed- 
by  the  artifice  of  the  prosecuting  officer  wanls,  85  Kan.  99, 10  Pac.  530. 

the  prisoner  had  been  induced  to  go  to 
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application,  and  that  the  prisoner  might,  if  he  saw  fit  to  take  that 
course,  secure  an  immediate  trial  by  admitting  that  the  witnesses, 
if  present,  would  testify  to  the  facts  which  the  prosecution  have 
claimed  could  be  proved  by  them.^ 

It  is  also  requisite  that  the  trial  be  public.  By  this  is  not 
meant  that  every  person  who  sees  fit  shall  in  all  cases  be  per- 
mitted to  attend  criminal  trials ;  because  there  are  many  cases 
where,  from  the  character  of  the  charge  and  the  nature  of  the 
evidence  by  which  it  is  to  be  supported,  the  motives  to  attend 
the  trial  on  the  part  of  portions  of  the  community  would  be  of 
the  worst  character,  and  where  a  regard  to  public  morals  and 
public  decency  would  require  that  at  least  the  young  be  excluded 
from  hearing  and  witnessing  the  evidences  of  human  depravity 
which  the  trial  must  necessarily  bring  to  light.  The  requirement 
of  a  public  trial  is  for  the  benefit  of  the  accused ;  that  the  public 
may  see  he  is  fairly  dealt  with  and  not  unjustly  condemned,  and 
that  the  presence  of  interested  spectators  may  keep  his  triers 
keenly  alive  to  a  sense  of  their  responsibility  and  to  the  impor- 
tance of  their  functions ;  and  the  requirement  is  fairly  observed 
if,  without  partiality  or  favoritism,  a  reasonable  proportion  of  the 
public  is  suffered  to  attend,  notwithstanding  that  those  persons 
whose  presence  could  be  of  no  service  to  the  accused,  and  who 
would  only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded 
altogether.^ 

1  Such  an  admission,  if  made  by  the  citizens  and  taxpayers  are  excluded  from 

prisoner,  is  binding  upon  him,  and  dis-  court  room  to  such  an  extent  that  only  a 

penses  with  the  necessity  of  producing  very  few  are  admitted,  while  there  is 

the  witnesses.     United  States  v.  Sacra-  ample  room  for  them  in  the  court  room, 

mento,  2  Mont.  239,  25  Am.  Bep.  742;  and  many  apply  for  admission  and  are 

Hancock  v.  State,  14    Tex.  App.  392 ;  refused.    People  v.  Murray,  89  Mich.  276, 

State  V.  Fookf.  66  Iowa,  462,  21  N.  W.  50  N.  W.  996, 14  L.  R.  A.  809,  and  note, 

773.    But  in   general  the  right  of  the  28  Am.  St.  294.    Not  only  is  the  accused 

prisoner  to  be  conft'onted  with  the  wit-  entitled  to  a  public  trial,  but  also,  that 

nesses  against  him  cannot  be  waived  in  such  trial  shall  )>e  in  a  court  in  which 

advance.    Bell  v.  State,  2  Tex.  App.  216,  each  step  shall  be  in  the  presence  of  the 

28  Am.  Rep.  420.    Nor  can  lie  be  forced  presiding  judge  of  the  court  who  has  full 

to  adroit  whnt  an  absent  witness  would  authority  to  protect  his  every  legal  right, 

testify  to.    Wills  v.  State,  73  Ala.  362.  Wiiere  the  judge  calls  an  attorney  to  the 

A  statute  forbidding  a  continuance  if  the  bench  and  leaves  him  in  charge  while 

prosecutor  admits  that  defendant's  absent  the  judge  absents  himself  from  the  court 

witness  would  testify  as  stated  in  the  room  for  a  quarter  of  an  hour,  the  trial 

affidavit  for  continuance,  is  Toid.    State  going  on  in  the  meantime,  there  Is  a  dis- 

V.  Berkley,  92  Mo.  41,  4  S.  W.  24.  solution  of  the  court,  and  the  trial  fs  void, 

*  See  People  t;.  Kerrignn,  73  Cal.  222,  and  a  new  trial  will  be  ordered..   Ellerbee 

14  Pac.  849;  People  v.  Swaffonl,  05  Cal.  v.  State,  76  Miss.  522.  22  So.  950,  41  L. 

223,  8  Pac.  809;  Grimmett  v.  State,  22  R.  A.  509,  and  see  note  to  this  case  in 

Tex.  App.  86,  2  S.  W.  631 ;    State  v.  L.  K.  A.  upon  when  temporary  absence 

Brooks,  92  Mo.  542,  5  S.  W.  267,  380.  of  judge  is  futal  to  the  trial.;] 
[^Right  to  a  pablic  trial  is  violated  where 
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But  a  far  more  important  requirement  is  that  the  proceeding 
to  establish  guilt  shall  not  be  inquisitorial.  A  peculiar  excellence 
of  the  common-law  system  of  trial  over  that  which  has  prevailed 
in  other  civilized  countries,  consists  in  the  fact  that  the  accused 
is  never  compelled  to  give  evidence  against  himself.  Much  as 
there  was  in  that  system  that  was  heartless  and  cruel,  it  recog- 
nized fully  the  dangerous  and  utterly  untrustworthy  character  of 
extorted  confessions,  and  was  never  subject  to  the  reproach  that 
it  gave  judgment  upon  them.^ 

1  See  Lieber's  paper  on  Inquisitorial  not  sufficiently  preseired  by  a  statute 
Trials,  Appendix  to  Civil  Liberty  and  which  provides  merely  that  such  answer 
Self-Government.  Also  the  article  on  shail  never  be  given  against  the  witness 
Criminal  Procedure  in  Scotland  and  Eng-  in  any  trial  to  which  he  may  be  subjected, 
land,  Edinb.  Review,  Oct,  1858  [and  one  If  it  is  desired  to  compel  him  to  answer 
in  15  Harv.  L.  Rev.  610,  on  the  History  of  such  question,  he  must  be  made  absolutely 
the  Privilege  against  Self-Crimination,  exempt  from  trial  and  punishment  for 
See  also  an  article  on  **  Physical  Exami-  any  offence  thus  disclosed  in  pertinent 
nations  in  Divorce  Cases  "  in  35  Am.  L.  response  to  the  question  which  he  is  com- 
liev.  698,  and  one  on  **  Physical  Exami-  pelled  to  answer.  This  applies  to  proceed- 
nations  in  Personal  Injury  Cases  *'  in  1  ings  before  grand  juries  and  legislative 
Mich.  L.  Rev.  193,  277.^  And  for  an  committees  as  well  as  trial  juries.  See 
illustration  of  inquisitorial  trials  in  our  Counselman  v,  Hitchcock,  142  U.  S.  547, 
own  day,  see  Trials  of  Troppman  and  12  Sup.  Ct.  Rep.  195,  where  the  sub- 
Prince  Pierre  Bonaparte,  Am.  Law  Re-  ject  is  fully  discussed  by  Mr.  Justice 
view,  Vol.  v.  p.  14.  Judge  Foster  relates  Blatch/ord,  See  review  of  Counselman 
from  Wliitelocke,  that  the  Bishop  of  Lon-  v.  Hitchcock,  5  Harv.  L.  Rev.  24 ;  In  re 
don  having  said  to  Felton,  who  had  as-  Walsh,  104  Fed.  Rep.  518;  In  re  Scott, 
sassinated  the  Duke  of  Buckingham,  **  If  95  Fed.  Rep.  816,  and  In  re  Rosser,  96 
you  will  not  confess  you  must  go  to  the  Fed.  Rep.  305,  are  decided  on  authority  of 
rack,"  the  man  replied,  ^  If  it  must  be  so,  Counselman  v.  Hitchcock,  supra ;  Mackel 
I  know  not  whom  I  may  accuse  in  the  v.  Rochester,  102  Fed.  Rep.  314,  seems  op- 
extremity  of  my  torture,  —  Bishop  Laud,  posed  to  tlie  doctrine  of  that  case.  And 
perhaps,  or  any  lord  of  this  board."  where  he  is  made  absolutely  exempt  from 
**  Sound  sense,'*  adds  Foster,  **  in  the  trial  and  punishment  for  any  oflenoe  thus 
mouth  of  an  enthusiast  and  ruffian."  disclosed,  he  is  compellable  to  answer. 
Laud  having  proposed  the  rack,  the  mat-  Brown  v.  Walker,  161  U.  S.  591, 16  Sup. 
ter  was  shortly  debated  at  the  board,  and  Ct.  Rep.  644,  5  Inters.  Com.  Rep.  369; 
it  ended  in  a  reference  to  the  judges,  who  Ex  parte  Cohen,  104  Cal.  524,  SS  Pac 
unanimously  resolved  that  the  rack  could  384,  26  L.  R.  A.  423,  48  Am.  St  127; 
not  be  legally  used.  De  Lolme  onConsti-  Re  Buskett,  106  Mo.  602,  17  S.  W.  758, 
tution  of  England  (ed.  of  1807),  p.  181,  14  L.  R.  A.  407,  and  note,  27  Am.  St 
note;  4B1  Com. 325;  Broom, Const  Law,  878;  Bradley  v.  Clarke,  133  Cal.  196,  65 
148;  Trial  of  Felton,  8  State  Trials,  368,  Pac.  895.  For  a  case  where  the  court 
371 ;  Fortescue  De  Laud,  c.  22,  and  note  was  extremely  tender  of  the  recalcitrant 
by  Amos ;  Brodie,  Const  Hist  c.  8.  A  witness,  see  Ex  parte  Miskimins,  8  Wyo. 
legislative  body  has  no  more  right  than  392;  58  Pac.  411,  49  L.  R.  A.  881,  and 
a  court  to  make  its  examination  of  par-  see  also  the  dissenting  opinion  of  Knight, 
ties  or  witnesses  inquisitorial.  Emery's  J.  Property  of  the  accused,  other  than 
Case,  107  Mass.  172.  See  further,  Horst-  Ids  papers,  even  though  seized  upon  his 
man  v,  Kaufman,  97  Pa.  St.  147 ;  Black-  own  premises  without  authority  and  by 
well  V,  State,  67  Ga.  76 ;  State  v.  Lurch,  a  trespass,  may  be  introduced  in  evi- 
12  Oreg.  96,  6  Pac.  405.  Q The  right  to  dence  against  him.  State  v.  Griswold, 
refuse  to  answer  any  question,  the  answer  67  Conn.  290,  84  Atl.  1046,  88  L.  R.  A. 
to  which  might  incriminate  the  witness,  is  227.    Witness  is  privileged  not  to  be  com- 
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It  is  the  law  in  some  of  the  States,  when  a  person  is  charged 
with  crime,  and  is  brought  before  an  examining  magistrate,  and 
the  witnesses  in  support  of  the  charge  have  been  heard,  that  the 
prisoner  may  also  make  a  statement  concerning  the  transaction 
charged  against  him,  and  that  this  may  be  used  against  him  on 
the  trial  if  supposed  to  have  a  tendency  to  establish  guilt.  But 
the  prisoner  is  to  be  first  cautioned  that  he  is  under  no  obligation 
to  answer  any  question  put  to  him  unless  he  chooses,  and  that 
whatever  he  says  and  does  must  be  entirely  voluntary.*  He  is 
also  to  be  allowed  the  presence  and  advice  of  counsel ;  and  if  that 
privilege  is  denied  him  it  may  be  sufficient  reason  for  discrediting 
any  damaging  statements  he  may  have  made.^  When,  however, 
the  statute  has  been  complied  with,  and  no  species  of  coercion 
appears  to  have  been  employed,  the  statement  the  prisoner  may 
have  made  is  evidence  which  can  be  used  against  him  on  his  trial, 
and  is  generally  entitled  to  great  weight.*  And  in  any  other 
case  except  treason  *  the  confession  of  the  accused  may  be  re- 
ceived in  evidence  to  establish  his  guilt,  provided  no  circumstance 
accompanies  the  making  of  it  which  should  detract  from  its 
weight  in  producing  conviction. 

pelled  to  testify  against  himself  in  con-  *  It  should  not,  however,  be  taken  on 
tempt  proceedings.  Ex  parte  Gould,  99  oath,  and  if  it  is,  that  will  be  sufficient 
Cal.  860, 83  Pac.  1112.  21  L.  R.  A.  761,  87  reason  for  rejecting  it.  Rex  v.  Smith,  1 
Am.  St  67.  Officer  of  corporation  can-  Stark.  242 ;  Rex  v.  Webb,  4  C.  &  P.  664 ; 
not  be  compelled  to  report  under  oath  Rex  v.  Lewis,  6  C.  &  P.  161 ;  Rex  i;.  River, 
whether  corporation  has  violated  Anti-  7  C.  &  P.  177;  Reginav.  Pikesley,  9  C.  & 
Trust  Act.  State  v.  Simmons  Hardware  P.  124;  People  v.  McMahon,  16  N.  Y.  884. 
Co.,  109  Mo.  lis,  18  S.  W.  1126, 16  L.  R.  "The  view  of  the  English  judges,  that 
A.  676.  Testimony  as  to  marks  and  scars  an  oath,  even  where  a  party  is  informed 
introduced  to  identify  prisoner  is  not  in-  he  need  answer  no  questions  unless  he 
admissible  because  obtained  by  forcible  pleases,  would,  with  most  persons,  over- 
examination  of  prisoner's  body.  O'Brien  come  that  caution,  is,  I  think,  founded 
r.  State,  126  Ind.  88,  26  N.  E.  187,  9  L.  on  good  reason  and  experience.  I  think 
R.  A.  828,  and  note.  But  see  State  v.  there  is  no  country — certainly  there  is 
Height,  — Iowa, — ,  91 N.  W.  936,  in  which  none  from  which  any  of  our  legal  no- 
case  physicians  making  a  compulsory  tions  are  borrowed  —  where  a  prisoner 
physical  examination  of  the  accused  were  is  ever  examined  on  oath."  People  v. 
not  permitted  to  testify.  An  action  to  Thomas,  9  Mich.  814,  818,  per  Camp- 
exclude  a  foreign  corporation  from  the  heV,  J.  A  person  compelled  to  testify 
State  is  a  civil  action,  and  the  defendant  before  the  grand  jury  cannot  be  indicted 
corporation  may  be  compelled  to  give  upon  evidence  so  secured.  State  v. 
evidence  against  itself.  State  v.  Standard  Gardiner,  —  Minn.  — ,  92  N.  W.  629 
Oil  Co.,  61  Neb.  28, 84  N.  W.  418.3  (Dec.  19,  1902).    See  upon  the  general 

1  See  Rev.  SUt  of  New  York,  Pt.  4,  subject,  Greenleaf  on  Evidence,  ed.  16, 

c.  2,  tit.  2,  SS  1^10.  §838  a,  and  notes. 

^  Rex  V,  Ellis,  Ry.  &  Mood.  482.    How-  *  In  treason  there  can  be  no  conviction 

ever,  there  is  no  absolute  right  to  the  pres-  unless  on  the  testimony  of  two  witnesses 

ence  of  counsel,  or  to  publicity  in  these  to  the  same  ov^rt  act,  or  on  confession  in 

preliminary  examinations,  unless  given  open  court.    Const  of  United  States,  art 

by  sUtute.  Cox  v.  Coleridge,  1  B.  &  C.  87.  8»  {  8. 
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But  to  make  it  admissible  in  any  case  it  ought  to  appear  that 
it  was  made  voluntarily,  and  that  no  motives  of  hope  or  fear  were 
employed  to  induce  the  accused  to  confess.^  The  evidence  ought 
to  be  clear  and  satisfactory  that  the  prisoner  was  neither  threat- 
ened nor  cajoled  into  admitting  what  very  possibly  was  untrue. 
Under  the  excitement  of  a  charge  of  crime,  coolness  and  self- 
possession  are  to  be  looked  for  in  very  few  persons  ;  and  however 
strongly  we  may  reason  with  ourselves  that  no  one  will  confess  a 
heinous  offence  of  which  he  is  not  guilty,  the  records  of  criminal 
courts  bear  abundant  testimony  to  the  contrary.  If  confessions 
could  prove  a  crime  beyond  doubt,  no  act  which  was  ever  pun- 
ished criminally  would  be  better  established  than  witchcraft ;  ^ 
and  the  judicial  executions  which  have  been  justified  by  such 
confessions  ought  to  constitute  a  solemn  warning  against  the  too 
ready  reliance  upon  confessions  as  proof  of  guilt  in  any  case. 
As  "  Mr.  Justice  Parke  several  times  observed,"  while  holding 
one  of  his  circuits,  *'  too  great  weight  ought  not  to  be  attached  to 
evidence  of  what  a  party  has  been  supposed  to  have  said,  as  it 
very  frequently  happens,  not  only  that  the  witness  has  misunder- 
stood what  the  party  has  said,  but  that  by  unintentionally  alter- 
ing a  few  of  the  expressions  really  used,  he  gives  an  effect  to  the 
statement  completely  at  variance  with  what  the  party  really  did 
say."  ^  And  when  the  admission  is  full  and  positive,  it  perhaps 
quite  as  often  happens  that  it  has  been  made  under  the  influence 
of  the  terrible  fear  excited  by  the  charge,  and  in  the  hope  that 
confession  may  ward  off  some  of  the  consequences  likely  to  follow 
if  guilt  were  persistently  denied. 

A  confession  alone  ought  not  to  be  sufficient  evidence  of  the 
corpus  delicti.  There  should  be  other  proof  that  a  crime  has 
actually  been  committed ;  and  the  confession  should  only  be 
allowed  for  the  purpose  of  connecting  the  defendant  with  the 


1  See    Smith   v.  Commonwealth,  10  employed  freely  in  caseB  of  alleged  witch- 

Gratt.  784;    Shifflet  v.  Commonwealth,  craft,  bat  the  delusion  was  one  which 

14  Gratt.  662;  Page  v.  Commonwealth,  27  often  seized  upon  the  victims  as  well  as 

Gratt.  964;  Williams  i;.  Commonwealth,  their  accusers,  and  led  the  former  to  freely 

27  Gratt.  997;   United  States  v.  Cox,  1  confess  the  most  monstrous  and  impossible 

Cliff.  6,  21 ;  Jordan's  Case,  32  Miss.  382 ;  actions.    Much  curious  and  valuable  in- 

Runnels  t;.  State,  28  Ark.  121 ;  Common-  formation  on  this  subject  may  be  found 

wealth  V.  Holt,  121  Mass.  61;   Miller  v,  in  '*  Superstition  and   Force,"  by  T^a; 

People,  89  111.  467.  **A   Physician's    Problems,"  by  Elam; 

^  See  Mary  Smith's  Case,  2  Howell's  and  Lecky,  History  of  Kationalism. 

StateTrialB,1049;Cascof  Essex  Witches,  >  Kote  to  Earle  t;.  Picken.  6  C.  &  P. 

4  Howell's  State  Trials,  817 ;  Case  of  Suf-  542.    See  also  1  Greenl.  £▼.  §  214,  and 

folk  Witches,  6  Howell's  State  Trials,  647 ;  note ;  Commonwealth  v.  Curtis,  97  Mass. 

Case  of  Devon  Witches,  8  Howell's  State  674;  Derby  v,  Derby,  21  N.  J.  £q.d6; 

Trials,  1017.    It  is  true  that  torture  was  SUte  v.  Chambers,  89  Iowa»  179. 
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ofTence.^  And  if  the  party's  hopes  or  fears  are  operated  upon  to 
induce  him  to  make  it,  this  fact  will  be  sufficient  to  preclude  the 
confession  being  received;  the  rule  upon  this  subject  being  so 
strict  that  even  saying  to  the  prisoner  it  will  be  better  for  him  to 
confess,  has  been  decided  to  be  a  holding  out  of  such  inducements 
to  confession,  especially  when  said  by  a  person  having  a  prisoner 
in  custody,  as  should  render  the  statement  obtained  by  means  of 

it  inadmissible.^    If,  however,  statements  have  been  made  before 

• 

^  In  Stringfellow  v.  State,  26  Miss.  157,  appreliensioD  or  custocly,  or  a  magistrate 

a  confession  of  murder  was  held  not  suf-  acting  in  the  business,  orotlier  magistrate, 

ficient  to  warrant  conviction,  unless  the  has   been  respectively   looked   upon  aa 

death  of  the  person  alleged  to  have  been  having  authority  in  the  matter;  and  the 

murdered  was  sliown  by  other  evidence,  same  principle  applies  if  the  inducement 

In  I'eople  7^  Hennessy,  15  Wend.  147,  it  has  been  held  out  by  a  person  without 

was  decided  that  a  confession  of  embez-  autliority,  but  in  tlie  presence  of  a  person 

zlcment  by  a  clerk  would  nut  warrant  a  who  has  such  authority,  and  with  his 

conviction  where  that  constituted  the  sole  sanction,  either  express  or  implied."    1 

evidence  that  an  embezzlement  had  been  Piiil.  £v.  by  Co  wen,  Hill,  and  Edwards, 

committed.      So  on   an  indictment  for  544,  and  cases  cited.     But  we  think  the 

blasphemy,  the  admission  by  (he  defend-  l)etter  reason  is  in  favor  of  excluding 

ant  that  he  spoke  the  blasphemous  charge,  confessions  where  inducements  have  been 

is  not  sufficient  evidence  of  the  uttering,  held  out  by  any  person,  whether  acting 

People  u.  Porter,  2  Park.  Cr.  R.  14.   And  by  authority  or  not.    Sex  v.  Simpson, 

see  State  v.  Guild,  10  N.J.  163,  18  Am.  1  Mood.  C.  C.  410;  State  v.  Guild,   10 

Dec.  404;  Ix)ng's  Case,  1    Hayw.  524;  N.  J.  163,  18  Am.  Dec.  404;  Spears  v. 

People  r.  Lambert,  5  Mich.  349;  Ruluff  v.  State,  2  Ohio  St.  583;  Commonwealth  v. 

Sute,  18  N.  Y.  170;  Hector  v.  State,  2  Knapp,  0  Pick.  496;  Rex  v.  Clewes,  4 

Mo.  166,  22  Am.  Dec.  454;  Roberts  v.  C.  &P.  221;  Rex  v.  Kingston,  4  C.  &  P. 

People,  11  Col.  213, 17  Pac.  637;  Winslow  387;  Rex  v.  Dunn,  4  C.  &  P.  543;  Rex  ». 

V.  State,  76  Ala.  42.  Walkley,  6  C.  &  P.  175;  Rex  v.  Tliomas, 

2  Rex  V.  Enoch.  5  C.  &  P.  530;  State  6  C.  &  P.  853.  "  The  reason  is,  that  in 
V.  Bostick,  4  Harr.  563 ;  Boyd  v.  State,  the  agitation  of  mind  in  which  the  party 
2  Humph.  300;  Morehead  i;.  State,  9  charged  is  supposed  to  be,  he  is  liable  to 
Humph.  635 ;  Commonwealth  v.  Taylor,  be  influenced  by  the  hope  of  advantage 
5  Cush.  605;  Rex  v.  Partridge,  7  C.  &  P.  or  fear  of  injury  to  state  things  which 
551 ;  Commonwealth  v.  Curtis,  97  Mass.  are  not  true."  Per  Mortoriy  J.  in  Common- 
574 ;  State  v.  Staley,  14  Minn.  105 ;  Frain  wealth  v.  Knapp,  9  Pick.  496, 502 ;  People 
r.  State,  40  Ga.  520;  Austine  v.  State,  51  v.  Mc.Mahon,  15  N.  Y.  387.  There  are 
III.  236;  People  v.  Phillips,  42  N.  Y.  200;  not  wanting  many  opposing  authorities, 
State  r.  Brokman,  46  Mo.  566 ;  Common-  which  proceed  upon  the  idea,  that  "  a 
wealth  V.  Mitchell,  117  Mass.  431 ;  Com-  promise  made  by  an  indifferent  person, 
monwealth  v.  Sturtivant,  117  Mass.  122;  who  interfered  officiously  without  any 
Corley  i^.  State,  60  Ark.  805,  7  S.  W.  255.  kind  of  authority,  and  promised  without 
Mr.  Phillips  states  the  rule  thus :  "  A  the  means  of  performance,  can  scarcely 
promise  of  benefit  or  favor,  or  threat  or  be  deemed  sufficient  to  produce  any  effect, 
intimation  of  disfavor,  connected  with  the  even  on  the  weakest  mind,  as  an  induce- 
subject  of  the  charge,  held  unt  by  a  per-  ment  to  confess."  1  Greenl.  Ev.  §223. 
son  having  authority  in  the  matter,  will  No  supposition  could  be  more  fallacious ; 
be  sufficient  to  exclude  a  confession  made  and,  in  point  of  fact,  a  case  can  scarcely 
in  consequence  of  such  inducements,  occur  in  which  some  one,  from  age,  su- 
either  of  hope  or  fear.  The  prosecutor,  or  perior  wisdom,  or  experience,  or  from  his 
the  prosecutor's  wife  or  attorney,  or  the  relations  to  the  accused  or  to  the  prose- 
prisoner's  master  or  mistress,  or  a  con-  cutor,  would  not  be  likely  to  exercise 
stable,  or  a  person  assisting  him  in  the  more  influence  upon  his  mind  than  some 
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the  confession  which  were  likelj  to  do  away  with  the  effect  of 
the  inducements,  so  that  the  accused  cannot  be  supposed  to  have 

of  the  persons  who  are  reganled  as  "  in  man  who  was  goilty  to  plead  guilty,  for 
authority  "  under  the  rule  as  stated  by  he  got  a  lighter  seutence."  After  tliis  he 
Mr.  Phillips.  Mr.  Greenleaf  thinks  that,  made  statements  whicli  were  relied  upon 
while  as  a  rule  of  law  all  confessions  made  to  prove  guilt.  These  statements  were 
to  persons  in  authority  should  be  rejected,  not  allowed  to  be  given  in  evidence.  Per 
"  promises  and  threats  by  private  persons,  Faster,  J. :  '*  There  is  no  doubt  that  any 
however,  not  being  found  so  uniform  in  inducement  of  temporal  fear  or  favor 
their  operation,  perhaps  may,  with  more  'coming  from  one  in  authority,  which  pre- 
propriety,  be  treated  as  mixed  questions  ceded  and  may  have  influenced  a  confcs- 
of  law  and  fact ;  the  principle  of  law,  sion,  will  cause  it  to  be  rejected,  unless 
that  a  confession  must  be  voluntary,  being  the  confession  is  made  under  such  circum- 
strictly  adiiered  to,  and  the  question,  stances  as  show  that  the  influence  of  the 
whether  the  promises  or  threats  of  the  inducement  has  passed  away.  No  cases 
private  individuals  who  employed  them  require  more  careful  scrutiny  than  those 
were  sufficient  to  overcome  the  mind  of  of  disclosures  made  by  a  party  under  ar- 
the  prisoner,  being  left  to  the  discretion  rest  to  the  ofllcer  who  has  him  in  custody, 
of  the  judge  under  all  the  circumstances  and  in  none  will  slighter  threats  or  prom- 
of  the  case."  1  Greenl.  Ev.  §  223.  This  ises  of  favor  exclude  the  subsequent  con- 
is  a  more  reasonable  rule  than  that  which  fessions.  Commonwealth  v.  Taylor,  5 
admits  such  confessions  under  all  circum-  Cush.  610 ;  Commonwealth  v.  Tuckerroan, 
stances ;  but  it  is  impossible  for  a  judge  to  10  Gray,  193;  Commonwealth  v.  Morey, 
say  whether  inducements,  in  a  particular  1  Gray,  461.  '  Saying  to  the  prisoner  tiiat 
case,  have  influenced  the  mind  or  not ;  if  it  will  be  the  worse  for  him  if  he  does 
their  nature  were  such  that  they  were  not  confess,  or  tliat  it  will  be  the  better  for 
calculated  to  have  that  effect,  it  is  safer,  him  if  he  does,  is  sufficient  to  exclude  the 
and  more  in  accordance  with  the  humane  confession,  according  to  constant  experi- 
principles  of  our  criminal  law,  to  presume,  ence.'  2  Hale,  P.  C.  659 ;  1  Greenl.  £v. 
in  favor  of  life  and  liberty,  that  the  con-  §  210;  2  Bennett  and  Heard's  Lead.  Cr. 
fessions  were  "forced  from  the  mind  by  Cas.  164;  Ward  t^.  State,  60  AU.  120. 
the  flattery  of  hope,  or  by  the  torture  of  Each  case  depends  largely  on  its  own 
fear"  (per  Eyre,  C.  B.,  Warickshall's  special  circumstances.  But  we  have  be- 
Case,  1  Leach,  C.  C.  299),  and  exclude  fore  us  an  instance  in  which  the  officer 
them  altogether.  In  case  of  doubt  as  to  actually  held  out  to  the  defendant  the 
thefactthattheconfession  was  voluntary,  hope  and  inducement  of  a  lighter  sen- 
the  jury  should  be  left  to  exclude  it,  if  tence  if  he  pleaded  guilty.  And  a  deter- 
they  think  it  involuntary.  Com.  v.  Preece,  mination  to  plead  guilty  at  the  trial,  thus 
140  Mass.  276,  5  N.  E.  404;  People  r.  induced,  would  naturally  lead  to  an  im- 
Barker,  60  Mich.  277,  27  N.  W.  589.  In  mediate  disclosure  of  guilt."  And  the 
Ellis  V.  State,  65  Miss.  44,  3  So.  188,  it  is  court  held  it  an  unimportant  circumstance 
held  the  duty  of  the  court  to  decide  that  the  advice  of  the  officer  was  given  at 
whether  it  was  voluntary,  and  that  the  the  request  of  the  prisoner,  instead  of  be> 
jury  may  or  may  not  believe  it  true,  if  ing  volunteered.  A  voluntary  confession 
admitted.  This  whole  subject  is  very  obtained  by  artifice  is  admissible.  State 
fully  considered  in  note  to  2  Leading  v.  Brooks,  92  Mo.  542,  5  S.  W.  257,  880; 
Criminal  Cases,  182.  And  see  Whart.  Heldt  v.  State,  20  Neb.  492,  30  N.  W.  626. 
Cr.  Law,  §686  et  seq.  The  cases  of  So,  if  made  in  response  to  a  simple  request 
People  t^.  McMahon,  15  N.  Y.  385,  and  by  the  officer  in  charge  of  the  person. 
Commonwealth  v.  Curtis,  97  Mass.  574,  Ross  v.  State,  67  Md.  286.  10  Atl.  21& 
have  carefully  considered  the  general  Statements  made  to  the  grand  jury  as  in- 
subject.  In  the  second  of  these,  the  dividuals  in  the  jury  room  are  admissible, 
prisoner  had  asked  the  officer  who  made  State  v.  Coffee,  56  Conn.  899, 16  Atl.  151. 
the  arrest,  whether  ne  had  better  plead  But  not  those  made  to  a  coroner  by  an 
guilty,  and  the  officer  had  replied  that  ignorant  foreigner,  without  counsel,  or 
« as  a  general  thing  it  was  better  for  a  knowledge   of    his   rights.     People    «. 
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acted  under  their  influence,  the  confession  may  be  received  in 
evidence ;  ^  but  the  showing  ought  to  be  very  satisfactory  on 
this  point  before  the  court  should  presume  that  the  prisoner's 
hopes  did  not  still  cling  to,  or  his  fears  dwell  upon,  the  first 
inducements.^ 

Before  prisoners  were  allowed  the  benefit  of  assistance  from 
counsel  on  trials  for  high  crimes,  it  was  customary  for  them  to 
make  such  statements  as  they  saw  fit  concerning  the  charge 
against  them,  during  the  progress  of  the  trial,  or  after  the  evi- 
dence for  the  prosecution  was  put  in ;  and  upon  these  statements 
the  prosecuting  officer  or  the  court  would  sometimes  ask  ques- 
tions, which  the  accused  might  answer  or  not  at  his  option.  And 
although  this  practice  has  now  become  obsolete,  yet  if  the  accused 
iji  any  case  should  manage  or  assist  in  his  own  defence,  and 
should  claim  the  right  of  addressing  the  jury,  it  would  be  difficult 
to  confine  him  to  "the  record"  as  the  counsel  may  be  confined 
in  his  argument.  A  disposition  has  been  manifested  of  late  to 
allow  the  accused  to  give  evidence  in  his  own  behalf ;  and  statutes 
to  that  effect  are  in  existence  in  some  of  the  States,  the  operation 
of  which  is  believed  to  have  been  generally  satisfactory.^  These 
statutes,  however,  cannot  be  so  construed  as  to  authorize  com- 
pulsory process  against  an  accused  to  compel  him  to  disclose 
more  than  he  chooses ;  they  do  not  so  far  change  the  old  system 
as  to  establish  an  inquisitorial  process  for  obtaining  evidence; 
they  confer  a  privilege,  which  the  defendant  may  use  at  his 
option.  If  he  does  not  choose  to  avail  himself  of  it,  unfavorable 
inferences  are  not  to  be  drawn  to  his  prejudice  from  that  circum- 
stance;^ and  if  he  does  testify,  he  is  at  liberty  to  stop  at  any 

Mondon,  103  N.   Y.  211,  8  N.  E.  496.  State,  19  Tex.  App.  698;  Coffee  v.  Sute, 

The  rule  does  not  cover  statements  of  25  Fla.  601, 6  So.  493 ;  [People  v.  Stewart, 

facts  not  involving  guilt,  but  which  in  75  Mich.  21,  42  N.  W.  662. j     Before  the 

connection  with  other  facts  may  tend  to  confession  can  be  received,  it  must  be 

show  it.    People  t;.  Le  Roy,  66  Cal.  618,  shown  by   the  prosecution   that  it  was 

4  Pac.  649.     See,  upon  the  general  sub-  voluntary.    State  v.  Garvey,  28  La.  Ann. 

ject  of  admissibility  of  confessions  with  955,  26  Am.  Rep.  123.    Compare  Hopt  v, 

reference  to  their  voluntary  character,  Utah,  110  U.  S.  674,  4  Sup.  Ct.  Rep.  202. 

Greenleaf  rn  Evidence,  ed.  16,  §§  210-230.  *  See  American  Law  Register,  VoI.V. 

1  State  0.  Guild,  10  N.  J.  163,  18  Am.  k.  s.  pp.  129,  705;  Ruloff  v.  People,  45 

Dec.   404;    Commonwealth   v.   Harman,  N.  Y.  213.    As  such  statutes  do  not  com> 

4  Pa.  St.  269 ;  State  v.  Vaigneur,  5  Rich,  pel,  even  morally,  a  defendant  to  testify, 

891 ;  Rex  v.  Cooper,  6  C.  &  P.  686 ;  Rex  they  are  valid.    People  v.  Courtney,  94 

V,  Howes,  6  C.  &  P.  404 ;  Rex  v.  Richards,  N.  Y.  41K).    In  Tennessee,  the  prisoner's 

6  C.  &  P.  318;  Thompson  v.  Common-  statement  is  not,  in  a  legal  sense,  testi- 

wealth,  20  Gratt.  724.  mony,  but  the  jury  may  nevertheless  be- 

*  See  State  v.  Roberts,  1  Pev.  259 ;  lieve  and  act  upon  it.    Wilson  v.  State, 

Rex.  V.  Cooper,  6  C.  &  P.  535  ;  Thompson  8  Heisk.  342. 

w.  Commonwealth,  20  Gratt.  724;  State  *  People  v.  Tyler,  36  Cal.  622;  State 

9.  Low  home,  66  N.  C.  588 ;  Thompson  v.  v.  Cameron,  40  Vt.  665.    For  a  case  rest^ 
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poiut  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  state- 
ment, which  he  declines  to  make  a  full  one,  such  weight  as,  under 

ing  upon  an  analogous  principle,  see  Carne  fence  cliarged  by  affirmatiye   evidence, 

V.  Litchfield,  2  Mich.  340.    A  different  and  the  defendant  is  entitled  to  rest  upon 

view  would  seem  to  be  taken  in  Maine,  his  plea  of  not  guilty,  an  inference  of 

See  State  v.  Bartlett,  65  Me.  200.    The  guilt  could  legally  be  drawn  from  his  de- 

Tiews  of  the  court  are  thus  state:!  in  the  dining  to  go  upon  the  stand  as  a  witness, 

recent  case  of  State  v.  Cleaves,  69  Me.  and  again  deny  the  charge  against  him  in 

298,  8  Am.  Rep.  422.    The  judge  below  the  form  of  testimony,  he  would  practi- 

had  instructed  the  jury  that  the  fact  that  cally  if  not  theoretically,  by  his  act  de- 

the  defendant  did  not  go  upon  the  stand  dining  to  exercise  his  privilege,  furnish 

to  testify  was  a  proper  matter  to  be  taken  evidence  of  his  guilt  that  might  turn  the 

into  consideration  by  them  in  determin-  scale  and  convict  him.    In  this  mode  he 

ing  the  question  of  her  guilt  or  innocence,  would  indirectly  and   practically  be  de- 

This  instruction  was  sustained.    Appleton,  prived  of  the  option  which  the  law  gives 

Ch.  J.    "  It  has  been  urged   that   this  him,  and  of  the  benefit  of  the  provision 

view  of  the  law  places  the  prisoner  in  an  of  tlie  law  and  the  Constitution,  which 

embarrassed  condition.    Not  so.    The  em-  say  in  substance  that  he  sliall  not  be  com- 

barrassment  of  the  prisoner,  if  emltaiv  pelled  to  criminate  himself.    If  ihe  infer- 

rassed,  is  the  result  of  his  own  previous  ence  in  question  could  be  legally  drawn, 

misconduct,  not  of  the  law.    If  innocent,  tiie  very  act  of  exercising  his  option,  as 

he  will  regard  the  privilege  of  testifying  to  going  upon  the  stand  as  a  witness, 

as  a  boon  justly  conceded.    If  guilty,  it  which  he  is  necessarily  compelled  by  the 

is  optional  with  the  accused  to  testify  or  adoption  of  the  statute  to  exercise  one 

not,  and  he  cannot  complain  of  the  elec-  way  or  the  other,  would  be,  at  least  to  the 

tion  he  may  make.    If  he  does  not  avail  extent  of  the  weight  given  by  the  jury  to 

himself  of  the  privilege  of  contradiction  the  inference  arising  from  his  declining 

or  explanation,  it  is  his  fault  if  by  his  totestify,  a  crimination  of  himself.  What- 

own  misconduct  or  crime  he  has  placed  ever  the  ordinary  rule  of  evidence,  with 

liimself  in  such  a  situation  that  he  pre-  reference  to  inferences  to  be  drawn  iVom 

fers  any  inferences  which  may  be  drawn  the  failure  of  parties  to  produce  evidence 

from  his  refusal  to  testify,  to  those  which  that  must  be  in  their  power  to  give,  we 

must  be  drawn  from  his  testimony,  if  are  satisfied  that  the  defendant,  with  re- 

truly  delivered.     The  instruction  given  spect  to  exercising  his  privilege  under  the 

was  correct,  and    in   entire  accordance  provisions  of  the  act  in  question,  is  enti- 

with    the    conclusions    to    which,    after  tied  to  rest  in  silence  and  security  upon 

mature    deliberation,   we   have  arrived,  his  plea  of  not  guilty,  and  that  no  infer- 

State  V.  Bartlett,  66  Me.  200;    State  u.  ence  of   guilt   can   be   properly   drawn 

Lawrence,  67  Me.  376."  against  him  from  his  declining  to  avail 

In  People  v.  Tyler,  36  Cal.  622,  629,  himself  of  the  privilege  conferred  upon 

Sawyer,  Ch.  J.,  expresses  the  contrary  him  to  testify  in  his  own  behalf ;  that  to 

view  as  follows :  "  At  the  trial,  by  his  plea  permit  such  an  inference  would  be  to  vio- 

of  not  guilty,  the  party  charged  denies  late  the  principles  and  the  spirit  of  the 

the  charge  against  him.    This  is  itself  a  Constitution  and  the  statute,  and  defeat 

positive  act  of  denial,  and  puts  upon  the  rather  than  promote  the  object  designed 

people  the  burden  of  affirmatively  prov-  to  be  accomplished  by  the  innovation  in 

ing    the  offence    alleged    against    him.  question."     See  also  Commonwealth  v. 

When  he  has  once  raised  this  issue  b^  Bonner,  97  Mass.  687 ;  Commonwealth  v, 

his  plea  of  not  guilty,  the  law  says  he  Morgan,  107  Mass.  109;  Commonwealth 

shall  thenceforth  be  deemed  innocent  till  r.  Nichols.  114  Mass.  286,  19  Am.  Rep. 

he  is  proved  to  be  guilty  ;  and  both  the  846;  Commonwealth  v.  Scott,  128  Mass. 

common  law  and  the  statute  give  him  the  2:39,  26  Am.  Kep.  87 ;  Bird  v.  State,  60  Ga. 

benefit  of  any  reasonable  doubt  arising  686.    In  New  York  and  Ohio,  by  statute, 

on  the  evidence.     Now,  if  at  the  trial,  unfavorable  inferences  are  not  allowed  to 

when  for  all  the  purposes  of  the  trial  the  be  drawn  from  the  fact  of  the  defendant 

burden  is  on  the  people  to  prove  the  of-  not  offering  himself  as  a  witness.    See 
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the  circumstanceB,  they  think  it  entitled  to ;  *  otherwise  the  stat- 
ute must  have  set  aside  and  overruled  the  constitutional  maxim 
which  protects  an  accused  party  against  being  compelled  to  testify 
against  himself,  and  the  statutory  privilege  becomes  a  snare  and 
a  danger.^ 

Brandon  v.  People,  42  N.  Y.  266 ;  Connors  it  was  alleged  for  error  that  the  court 

V.  People,  60  N.  Y.  240 ;  Stover  v.  People,  suffered  the  prosecuting  officer  to  coin- 

66  N.  Y.  316;  Calkins  v.  State,  18  Ohio  ment  on  this  refusal  to  the  jury.    The 

St.  866.  Supreme  Court  held  this  no  error.    This 

In  Devries  v.  Phillips,  63  N.  C.  63,  the  ruling  is  in  entire  accord  with  the  prac- 

Supreme  Court  of  North  Carolina  held  it  tice  which  has  prevailed  without  question 

not  admissible  for  counsel  to  comment  to  in  Michigan,  and  which  has  always  as- 

the  jury  on  the  fact  that  the  opposite  sunied  tliat  the  right  of  comment,  where 

party  did  not  come  forward  to  be  sworn  titc  party  makes  himself  his  own  witness, 

as  a  witness  as  the  statute  permitted.    In  and  then  refuses  to  answer  proper  qnes- 

Michigan  the  wife  of  an  accused  party  tions,  was  as  clear  as  the  right  to  exemp- 

may  be  sworn  as  a  witness  with  his  as-  tion    from    unfavorable   comment  when 

sent;  but  it  has  been  held  that  his  failure  he  abstains  from  asserting  his  statutory 

to  call  her  was  not  to  subject  him  to  in-  privilege. 

ferences  of  guilt,  even  though  the  case         Tiie  caseofConners  v.  People,60N.  Y. 

was  such  that,  if  his  defence  was  true,  240,  is  different.    There  the  defendant, 

his  wife  must  have  been  cognizant  of  having  taken  the  stand  as  a  witness,  ob- 

the  facts.    Knowles  v.  People,  16  Mich,  jected  to  answer  a  question;    but  was 

408.  directed  by  the  court  to  do  so,  and  obeyed 

When  a  defendant  in  a  criminal  case  the  direction.    This   was  held  no  error 

takes  the  stand  in  his  own  behalf,  he  is  because  he  had  waived  his  privilege.    If 

subject  to  impeachment  like  other  wit-  the  defendant  had  persisted  in  refusing 

nesses.     Fletcher  v.  State,  49  Ind.  124,  we  are  not  advised  what  action  the  court 

19  Am.  Kep.  673 ;  Mershon  r.  State,  61  would  have  deemed  it  proper  to  take,  and 

Ind.    14;   State  v.   Beal,    68    Ind.  346;  it  is  easy  to  conceive  of  serious  embar- 

Morrison  t*.  State,  76  Ind.  336 ;  Common-  rassments  in  such  a  case.     Under  the 

wealth  V.  Bonner,  97  Mass.   687  ;  Com-  Michigan  practice,  when  the  court  had 

monwealth  v.  Gallagher,  126  Mass.  64 ;  decided  the  question  to  be  a  proper  one 

State  V.  Hardin,  46  Iowa,  623,  26  Am.  it  would  have  been  left  to  the  defendant 

Kep.  174;  Gifford  v.  People,  87  111.  211.  to  answer  or  not  at  his  option,  but  if  he 

As  to  the  extent  to  which  a  prisoner  may  failed  to  answer  what  seemed  to  the  jury 

be  cross-examined,  see  Hanoff  v.  State,  a  proper  inquiry,  it  would  be  thought  sUr- 

87  Ohio  St.  178 ;  People  v,  Noelke,  94  prising  if  they  gave  his  imperfect  state- 

N.  Y.  137;  State  v.  Clinton,  67  Mo.  880;  ment  much  credence.    On  this  point  see 

State  t^.  Saunders,  14  Oreg.  300,  12  Pac.  further  State  v.  Wentviorth,  66  Me.  234, 

441 ;  People  1^.  O'Brien,  66  Cal.  602, 6  Pac.  20  Am.  Rep.  688;  State  v.  Witham,  72 

696.     [^That  cross-examination  may  he  Me.  631. 

full  and    searching,  see    Fitzpatrick    v.         As  to  extent  to  which  comment  may 

United  States,  178  U.  S.  304,  20  Sup.  Ct.  be  made  upon  the  defendant's  testimony 

Rep.  944.3     On  the  whole  subject  of  the  or  his  failure  to  make  it  full,  see  lleldt 

accused  as  witness,  see  4  Crim.  Law  Mag.  v.  State,  20  Neb.  492, 30  N.  W.  626  ;  Watt 

823.  V.  People,  126  III.  9, 18  N.  E.  340 ;  State  r. 

1  In  State  v.  Ober,  62  N.  H.  469,  13  Graves,  96  Mo.  610,  8  S.  W.  730;  State 

Am.  Rep.  88,  the  defendant  was  put  on  v.  Ward,  61  Vt.  168,  17  Atl.  Rep.  488. 
trial  for  an  illegal  ftale  of  liquors;  and         ^  The  statute  of  Michigan   of  1861 » 

having  offered  himself  as  a  witness,  was  p.   169,  removed  the  common-law  disa- 

asked  on  cross-examination   a  question  bilities  of  parties  to  testify  and  added, 

directly  relating  to  the  sale.    He  declined  *'  Nothing  in  this  act  shall  be  construed 

to  answer,  on  the  ground  that  it  might  as  giving  the  right  to  compel  a  defendant 

tend  to  criminate  him.    Being  convicted,  in  criminal  cases  to  testify ;  but  any  such 

29 
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The  testimony  for  the  people  in  criminal  cases  can  only,  as  a 
general  rule,  be  given  by  witnesses  who  are  present  in  court.^ 

defendant  shall  be  at  lilierty  to  make  a  28  L.  R.  A.  6d9,  48  Am.  St.  741,  and  note 

statement  to  the  court  or  jury,  and  may  in  L.  R.  A.    Where  accused  offers  him- 

be   cross-examined  on    any  such    state-  self  as  witness  he  may  be  cross-examined, 

ment."    It  has  been  held  that  this  state-  People  v.  Tice.  131   N.  Y.  651,  80  N.  E. 

nient  sliould  not  be  under  oatli.    People  494, 16  L.  R.  A.  669,  and  note.    The  con- 

V.  Thomas,  9  Mich.  314.    Tliat  its  pur-  stitutional    maxim  which    protects  one 

pose  was  to  give  every  person  on  trial  from  testifying  against  himself  is  avail- 

for  crime  an  opportunity  to  make  full  ex-  able  to  one  though   he  is  not  on  triaL 

phination  to  the  jury,  in  respect  to  the  Counselmnn  v.  Hitchcock,  142  U.  S.  547, 

circumstances  given  in  evidence  which  12  Sup.  Ct.  Rep.  105.^ 

are  supposed  to  have  a  bearing  against  i  State  v,  Thomas,  64  N.  C.  74 ;  Good- 

him.      Annis  v.  People,    13  Mich.  511.  man  v.  State,  Meigs,  197  ;   Jackson  v. 

That  the  statement  is  evidence  in   the  Commonwealth,    10    Gratt.     656.     See 

case,  to  which  the  jury  can  attach  such  Skaggs  t*.  State,  108  Ind.  58,  8  N.  E.  695. 

weight  as  they  think  it  is  entitled  to.  By  the  old  common  law,  a  party  accused 

Mailer  17.  People,  10  Mich.  212.    Tiiat  the  of  felony  was  not  allowed  to  call  wi^ 

court  has  no  riglit  to  instruct  tlie  jury  nesses  to  contradict  the  evidence  for  the 

that,  when  it  conflicts  witli  tlie  testimony  Crown  ;  and  tiiis  seems  to  have  been  on 

of  an  unimpeached  witness,   they  must  some  idea  that  it  would  be  derogatory  to 

believe  the  latter  in  preference.     Durant  the  royal  dignity  to  permit  it.     After- 

r.  People,  13  Mich.  851.    And  that  the  wards,  when  they  were  permitted  to  be 

prisoner  while  on  the  stand,  is  entitled  to  called,  they  made  their  statements  with- 

the  assistance  of  counsel  in  directing  his  out  oath ;  and  it  was  not  uncommon  for 

attention  to  any  branch  of  the  charge,  both   the  prosecution  and  the  court  to 

that  he  may  make  explanations  concern-  comment  upon  their  testimony  as  of  little 

ing  it  if  he  desires.    Annis  v.  People,  13  weight    because    unsworn.    It  was  not 

Mich.  511.    The  prisoner  does  not  cease  until  Queen  Anne's  time  that  they%were 

to  be  a  defendant  by  becoming  a  witness,  put  under  oath. 

nor  forfeit  rights  by  accepting  a  privilege.  The  rule  that  the  prisoner  shall  be  con- 
In  People  V,  Thomas,  9  Mich.  821,  Camp-  fronted  with  the  witnesses  against  him 
bell,  J.,  in  speaking  of  the  right  which  the  d.>es  not  preclude  such  documentary  evi- 
statute  gives  to  cross-examine  a  defend-  dence  to  establish  collateral  facts  as  would 
ant  who  has  made  his  statement,  says :  be  admissible  under  the  rules  of  the  cora- 
"  And  while  his  constitutional  right  of  mon  law  in  o'her  cases.  United  States 
declining  to  answer  questions  cannot  be  v.  Benner,  Baldw.  234;  United  States  p. 
removed,  yet  a  refusal  by  a  party  to  an-  Little,  2  Wash.  C.  C.  159;  United  States 
swer  any  fair  question,  not  going  outside  r.  Ortega,  4  Wash.  C.  C.  531 ;  People  r. 
of  what  he  has  offered  to  explain,  would  Jones,  24  Mich.  215.  But  the  corpus  de- 
have  its  proper  weight  with  the  jury."  Ucti — e.  g.  the  fact  of  marriage  in  an  in- 
See  Commonwealth  v.  Mullen,  97  Mass.  dictment  for  bigamy  —  cannot  be  proved 
547 ;  Commonwealth  v.  Curtis,  97  Mass.  by  certificates.  People  v.  Lambert,  5 
574;  Commonwealth  v.  Morgan,  107  Mich.  849.  Compare  Patterson  p.  State, 
Mass.  199.  In  Florida  under  a  similar  n  Tex.  App.  102.  [^On  right  to  be  con- 
statute  the  prisoner  may  make  his  state-  fmnted  with  witnesses,  see  Motes  v. 
ment  even  after  the  evidence  is  closed.  United  States,  178  U.  S.  468,  20  Sup.  Cl 
Higginbotham  v.  State,  19  Fla  657.  Rep.  993 ;  also  Gore  v.  State,  52  Ark.  286, 
[Defendant  may  be  compelled  to  testify  12  S.  W.  56*,  6  L.  R.  A.  882,  and  note, 
against  his  interest  in  civil  cases.  Levy  Jury  may  view  the  premises  where  the 
V.  Superior  Court  of  San  Francisco,  105  crime  was  committed,  and  the  prisoner 
Cal.  600,  88  Pac.965,29  L.R.  A.  811,  and  has  no  right  to  be  present.  People  p. 
note  in  L.  R.  A.  And  in  criminal  cases  Thorn,  156  N.  Y.  286,  50  N.  E.  947,  42 
the  accused  may  be  compelled  to  stand  up  L.  R.  A.  368 ;  upon  view  by  jury,  see  note 
before  the  jury  for  identification.  People  to  this  case  in  L.  R.  A.J 
V.  Gardner,  144  N.  Y.  119,  38  N.  E.  1003» 
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The  defendant  is  entitled  to  be  confronted  with  the  witnesses 
against  liim ;  ^  and  if  any  of  them  be  absent  from  the  Common- 
wealth, SO  that  their  attendance  cannot  be  compelled,  or  if  they 
be  dead,  or  have  become  incapacitated  to  give  evidence,  there  is 
no  mode  by  which  their  statements  against  the  prisoner  can  bo 
used  for  his  conviction.*  The  exceptions  to  this  rule  are  of  cases 
which  are  excluded  from  its  reasons  by  their  peculiar  circum- 
stances; but  they  are  far  from  numerous.  If  the  witness  was 
sworn  before  the  examining  magistrate,  or  before  ^  coroner,  and 
the  accused  bad  an  opportunity  then  to  cross-examine  him,  or  if 
there  were  a  former  trial  on  which  he  was  sworn,  it  seems  allow- 
able to  make  use  of  his  deposition,  or  of  the  minutes  of  his  ex- 
amination, if  the  witness  has  since  deceased,  or  is  insane,  or  sick 
and  unable  to  testify,  or  has  been  summoned  but  appears  to  have 
been  kept  away  by  the  opposite  party .^    So,  also,  if  a  person  is 

1  BeU  V.  State,  2  Tex.  App.  216,  28  prisoner  the  right  to  take  depositions  ont 

Am.  Rep.  429.    It  has  been  held  com-  of  the  State  upon  condition  that  the  State 

petent,  even  in  a  criminal  case,  to  make  shall  liavethe  like  right.    Butler  v.  State, 

tlie  certificate  of  the  proper  official  ao-  07  Ind.  378. 

countant  prima   facie    evidence    of   an         ^  1  Greenl.  Ev.  §§  103>160;  Bishop, 

official  delinquency  in  the  tax  collector,  Cr.  Pro.  §§  520-527 ;    Whart.  Cr.  Law, 

Johns  9.  State,  55  Md.  850.    [;So  a  stat-  §  667 ;  2  Phil.  £y.  by  Cowen,  Hill,  and 

ute  making  evidence  that  a  bank  failed  Edwards,  217,  229;  Beeta  v.  State,  Meif^s, 

and  that  deposits  were  received  by  an  108;  Kendricks  v.  State,  10  Humph.  479; 

officer  of  the  bank  shortly  before  the  fail-  United  States  i;.  McComb,  5  McLean,  286; 

ure,  prima  facie  evidence  of  a  taking  with  Summons  v.  State,  5  Ohio  St.  825;  Pope 

knowledge  of  insolvency  is  valid.     State  r.  State,  22  Ark.  871;   Brown  v.  Com- 

V,  Buck,  120  Mo.  479,  25  S.  W.  573.     See  monwealth,  78  Pa.  St.  821 ;  Johnson  v, 

also,  People  v.  Cannon,  189  N.  Y.  32,  84  State,  1  Tex.  App.  383 :  O'Brien  v.  Com- 

N.  £.  759,  36  Am.  St.  668.^  monwealth,  6  Bush,  563;  Commonwealth 

It  is  not  competent  for  the  legislature  v.  Richanf s,  18  Pick.  484 ;  People  v.  Mur- 

to  make  reputation  evidence  against  an  phy,  45  Cal.  187;  People  v,  Devine,  46 

accused  of  a   public  offence,  —  e.  g.  of  Cal.  45;  Davis  v.   State,  17  Ala.  354; 

keeping  a  place  for  the  sale  of  liquors,  —  Marler  v.  State,  67  Ala.  55 ;  State  v. 

which    the  jury  are  bound    to    follow.  Johnson,  12  Nev.  121;  State  v.  Hooker, 

State  r.  Beswick,  13  R.   L  211;  contra,  17  Vt,  658;  State  v.  Elliott,  90  Mo.  350, 

State  r.  Tliomas,  47  Conn.  546,  36  Am.  2  S.  W.  411;  Hair  v.  State,  16  Neb.  601, 

Kep.  98.    It  may  l)e  made  sufficient  evi,  21   N.  W.  464;   State  v.  Fitzgerald,  63 

dence,  provided  the  jury,  while  free  to  Iowa,  268,  19  N.  W.  202.     [Mattox  r. 

convict  upon  it,  are  not  bound  to  do  so.  United  States,  156  U.  S.  237,  15  Slip.  Ct. 

State  r.  Wilson,  15  R.  I.  180,  1  Atl.  415.  Rep.  837;  8.  c.  146  U.  S.  140, 13  Sup.  Ct. 

[The  prisoner  must  be  allowed  to  see  wit-  Rep.  50.     Contra,  Cline  v.  State,  30  Tex. 

nens's  face  and  to  be  near  enough  to  hear  Crim.  ^20,  36  S.  W.  1099,  87  S.  W.  722, 

what  witness  says  and  to  watch  its  effect  61  Am.  St.  850.     See,  upon  tliis  right  of 

upon  jury.     State  i;.  Mannion,  19  Utah,  confrontation,  note  to  Cline  r.  State,  w/pra, 

505,  57  Pac.  542, 45  L.  R.  A.  688.    Record  61  Am.  St.  886,  and  dissenting  opinion  of 

which  does  not  show  the  prisoner  present  Henderson^  J.,  in  same  case.]]      Compare 

during  the  entire  trial  is  fatally  defective.  Puryear  v.  State,  63  Ga.  692;   State  v, 

French  r.  State,  85  Wis.  400,  55  N.  W.  Campbell,  1  Rich.  124.      That  the  legis- 

566,  21  L.  R.  A.  402,  39  Am.  St.  855.^  lature  may  make  the  notes  of  the  official 

>  People  r.  Howard,  50  Mich.  239, 15  stenographer  evidence  in  a  subsequent 

N.  W.  101.    But  a  statute  may  give  the  trial,  see  State  v.  Frederic,  69  Me.  400, 
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on  trial  for  homicide,  the  declarations  of  the  party  whom  he  is 
charged  with  having  killed,  if  made  under  the  solemnity  of  a 
conviction  that  he  was  at  the  point  of  death,  and  relating  to 
matters  of  fact  concerning  the  homicide,  which  passed  under  his 
own  observation,  may  be  given  in  evidence  against  the  accused ; 
the  condition  of  the  party  who  made  them  being  such  that  every 
motive  to  falsehood  must  be  supposed  to  have  been  silenced,  and 
the  mind  to  be  impelled  by  the  most  powerful  considerations  to 
tell  the  truth.^  Not  that  such  evidence  is  of  very  conclusive 
character ;  it  is  not  always  easy  for  the  hearer  to  determine  how 
much  of  the  declaration  related  to  what  was  seen  and  positively 
known,  and  how  much  was  surmise  and  suspicion  only ;  but  it  is 
admissible  from  the  necessity  of  the  case,  and  the  jury  must 
judge  of  the  weight  to  be  attached  to  it. 

In  cases  of  felony,  where  the  prisoner's  life  or  liberty  is  in 
peril,  he  has  the  right  to  be  present,  and  must  be  present,  during 
the  whole  of  the  trial,  and  until  the  final  judgment.  If  he  be 
absent,  either  in  prison  or  by  escape,  there  is  a  want  of  jurisdic- 
tion  over  the  person,  and  the  court  cannot  proceed  with  the  trial, 
or  receive  the  verdict,  or  pronounce  the  final  judgment.^  But 
misdemeanors  may  be  tried  in  the  absence  of  the  accused. 


8  Am.  Cr.  R.  78.  See  People  v.  Sligh, 
48  Mich.  64, 11  N.  W.  782.  Whether  evi- 
dence that  the  witness  cannot  be  found 
after  diligent  inquiry,  or  is  out  of  tlie 
jurisdiction,  would  be  sufficient  to  let  in 
proof  of  his  former  testimony,  see  Bui. 
N.  P.  289,  242 ;  Rex  v.  Hagan,  8  C.  &  P. 
167 ;  Sills  V.  Brown,  9  C.  &  P.  601 ;  People 
V.  Chung  All  Chue.  57  Cal.  667.  Evi- 
dence of  a  witness  at  a  former  trial,  alive 
but  out  of  the  State,  is  inadmissible. 
Owens  V.  State,  68  Miss.  450. 

1  Greenl.  Ev.  §  156;  1  Phil.  Ev.  by 
Cowen,  Hill,  and  Edwards,  285-289; 
Whart.  Or.  Law,  §§  669-682 ;  Donnelly  r. 
State,  26  N.J.  463;  Anthony  v.  State, 
Meigs,  265;  Hiirs  Case,  2  Gratt.  594; 
State  V,  Freeman,  1  Speers,  57 ;  State  v. 
Brunetto,  18  La.  Ann.  45;  Dunn  v.  State, 
2  Ark.  229;  Mose  v.  State,  85  Ala.  421; 
Brown  v.  State,  82  Miss.  433;  Whitley  v. 
State,  88  Ga.  70;  State  r.  Quick,  15  Rich. 
158;  Jackson  v.  Commonwealth,  19  Gratt. 
656 ;  State  v.  Oliver,  2  Houst  585 ;  People 
t;.  Simpson,  48  Mich.  474,  12  N.  W.  602; 
State  V.  Saunders,  li  Oreg.  800,  12Psc. 
441 ;  State  v.  Vansant,  80  Mo.  67.  This 
whole  subject  was  largely  considered  in 


Morgan  v.  State,  81  Tnd.  198;  State  v, 
Framburg,  40  Iowa,  555. 

^  See  Andrews  v.  State,  2  Sneed.  650; 
Jacobs  f.  Cone,  5  S.  &  R.  835;  Witt©. 
State,  6  Cold.  11;  State  v.  Alman,  64 
N.  C.  864;  Gladden  v.  State,  12  Fla.  677; 
Maurer  v.  People,  48  N.  Y.  1 ;  note  to 
Winchell  v.  State,  7  Cow.  526;  Hopt  v. 
Utah,  110  U.  S.  674,  4  Sup.  Ct.  Rep. 
202 ;  Smith  v.  People,  8  Col.  457,  8  Pac. 
920;  State  v.  Kelly,  97  N.  C.  404,  2  S.  E. 
185.  In  capital  cases  the  accused  stands 
upon  all  his  rights,  and  waives  nothing. 
Nomaque  r.  People,  Breese,  145;  Demp- 
sey  V.  People,  47  III.  826;  People  v. 
McKay,  18  Johns.  217 ;  Burley  v.  State, 
1  Neb.  385.  The  court  cannot  make  an 
order  changing  the  venue  in  a  criminal 
case  in  the  absence  of  and  without  notice 
to  the  defendant.  Ex  parte  Br^'an,  44 
Ala.  404.  Nor  in  the  course  of  tlie  trial 
allow  evidence  to  be  given  to  the  Jury  in 
his  absence,  even  though  it  be  that  of  a 
witness  which  had  been  previously  re- 
duced to  writing.  Jackson  v.  Common- 
wealth, 19  Gratt.  056;  Wade  v.  State,  12 
Ga.  25.  See  People  v.  Bragle,  88  N.  Y. 
686.    And  in  a  capital  case  tha  record 
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The  Traverse  Jury. 

Accusations  of  criminal  conduct  are  tried  at  the  common  law 
by  jury  ;i  and  wherever  the  right  to  this  trial  is  guaranteed  by 
the  constitution  without  qualification  or  restriction,  it  must  be 
understood  as  retained  in  all  those  cases  which  were  triable 
by  jury  at  the  common  law,^  and  with  all  the  common-law  inci- 

mttst  affirmatively  show  the  presence  of  &  Deposit  Co.  v.  United  States,  —  U.  S. 
the  accused  at  the  trial,  and  when  tlie  ^,  23  Sup.  Ct.  Rep.  120  (Dec.  1.  1902).;] 
yerdict  is    received   and    sentence    pro-  ^  Cases  of  contempt  of  court  were 
Doucced.    Dougherty  v.  Common  weal  t)i,  never  triable  by  jury ;  and  the  object  of 
69Pa.  St.  286.    As  to  right  to  be  present,  the  power  would  be  defeated  in  many 
at  a  view  of  the  locva  in  quo^  see  People  cases  if  they  were.    The  power  to  punish 
V.   Lowrey,  70  Cal.    103,  11   Pac.  605;  contempts  summarily  is  incident  to  courts 
State  V,  Congdon,  14  R.  L  468 ;  Schular  of  record.     King  v.  Almon,  8  St.  Trials, 
v.  State,  106  Ind.  289,4  N.E.  870;  People  53;  Respublica  r.  Oswald,  1  Dall.  319, 
V.  Thorn,  156  N.  Y.  286,  50  N.  E.  947,  4  1  Am.  Dec.  246;  Mariner  v.  Dyer,  2  Me. 
L.  R.  A.  368,  and  note  in  L.  R.  A.,  at  166 ;  Morrison  t^.  McDonald,  21  Me.  550 ; 
argument  of    motion  for  a  new  trial:  State  v.  White,  T.  U.  P.  Charl.   136; 
People  t'.  Ormsby,  48  Mich.  494. 12  N.W.  Yates  v.  Lansing,  9  Johns.  395,  6  Am. 
671;  State  P.  Jefcoat,  20  S.  C.  388 ;  Bond  Dec.  290;   Sanders  v.  Metcalf,  1  Tenn. 
V.  Com.,  88  Va.  681,3  S.  E.  149;  when  Ch.  419;  Clark  v.  People,  1  III.  340,  12 
jory  come  in  for  further  instructions :  Am.  Dec.  177 ;  People  v.  Wilson,  64  111. 
Shipp  p.  State,  11  Tex.  App.46;  Roberts  195,  16  Am.  Rep.  528;  State  v.  Morrill, 
V.  State,  mind.  840, 12  N.  E.  600;  State  16  Ark.  884;  Gorham  v.   Luckett,  6  B. 
o.  Myrick,  38  Kan.  288, 16  Pac. 330 ;  State  Monr.  688 ;  State  v.  Woodfin,  5  Ired.  199 ; 
V.  Jones,  29  S.  C.  201,  7  S.  £.  Rep.  296.  Ex  parte  Adams,  25  Miss.  888;  State  r. 
Whether  any  of  the  steps  in  the  trial  can  Copp,  15  N.  H.  212 ;  State  v.  Mathews, 
be  taken  in  the  defendant's  absence  if  he  87  N.  H.  450 ;  Neel  v.  State,  9  Ark.  259 ; 
18  under  bail,  see  Barton  i\  State,  67  Ga.  State  v,  Tipton,  I  Blackf.  166;  Middle- 
663;  Sahlinger  v.  People,  102  III.  241 ;  brook  v.  State,  48  Conn.  259;  Garrigus  v. 
State  o.  Smith,  90  Mo.  37,  1  S.  W.  753;  State,  93  Ind.  239;  Chafee  v.  Quidnick 
Gore  ».  State,  52  Ark.  286,  12  8.  W.  564,  Co.,  13  R.  I.  442.     [[Tinsley  v.  Anderson, 
5  L.  R.  A.  882.    [If  the  accused  wilfully  171  U.  S.  101, 18  Sup.  Ct.  Rep.  805.   Upon 
absenta  himself  pending  the  trial,  it  may  powers  of  court  to  punish  for  contempt, 
proceed  in  his  absence.    Gore  v.  State,  see  note  to  22  L.  ed.  U.  S.  206 ;  limits  to 
62  Ark.  286, 12  S.  W.  664, 6  L.  R.  A.  832,  rule  of  no  review  of  contempt  proceedings, 
and  note.^  note  to  22  L.  ed.  U.  S.  354.    Also,  Smith 
1  See  In  general  Thompson  and  Mer-  v.  Speed,  —  Okla.  — ,  55  L.  R.  A.  402. 
riam  on  Juries.  It  is  worthy  of  note  that  A  court  of  review  may  cut  down  an 
all  that  is  extant  of  the  legislation  of  the  excessive  verdict  and  give  judgment  for 
Plymouth  Colony  for  the  first  five  years,  the  modified  amount  without  violating 
oonsista  of  the  single  regulation,  "that  the  right  to  a   jury  trial.    Burdick  v, 
all  criminal  facts,  and  also  all  manner  of  Mis!>ouri  Pacific  Ry.  Co.   123  Mo.  221, 
trespasses  and  debta  between  man  and  27  S.  W.  453.^   Ttiis  is  true  of  the  federal 
man,  shall  be  tried  by   the  verdict  of  courts.      United    States    v,    Hudson,   7 
twelve  honest  men,  to  be  impanelled  by  Cranch,  32 ;  United  States  r.  New  Bed- 
authority,  in  form  of  a  jury,  upon  their  ford  Bridge,   1  Wood.   &  M.  401.    See 
oath."    1   Palfrey's  New  England,  840.  Ex  parte  Robinson,  19  Wall.  506;  Ex 
[;Upon  right  to  trial  by  jury,  see  Thomp-  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct. 
son  V.  Utah,  170  U.  S.  843,  18  Sup.  Ct.  Rep.  77.    The  legislature  may  designate 
Rep.  620,  and  note  to  42  L.  ed.  U.  S.  1061.  the  cases  in  which  a  court  may  punish 
The  right  to  trial  by  jury  may  be  con-  summarily.    In  re  Oldham,  89  N.  C.  23; 
ditioned  upon  furnishing  an  affidavit  of  State  v.  McClaugherty,  88  W.  Va.  250, 
merito  in  actions  ex  contractu.    Fidelity  10  S.  £.  Rep.  407.    Whether  justices  of 
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dents  to  a  jury  trial,  so  far,  at  least,  as  tbej  can  be  regarded 
as  tending  to  the  protection  of  the  accused.^  (a) 

the  peace  may  punish  contempts  in  the  v.  State,  21  Neb.  272,  31  N.  W.  929.    Nor 

absence  of  any  statute   conferringr    the  can  tlie  legislature  confer  it  upon  munici- 

power,  will  perhaps  depend  on  whetlier  pal    councils.       Whitcomb's    Case,    120 

the  justice's  court  is  or  is  not  deemed  a  Mass.  118.     As  the  courts  in  punishing 

court  of  record.    See  Lining  v.  Bentham,  contempts  are  dealing  with  cases  which 

2  Bay,  1 ;  Re  Cooper,  82  Vt  263 ;  Ex  parte  concern  their  own  authority  and  dignity, 

Kerrigan,    88  N.  J.  846;    Rhinehart  v,  and  wliich  are  likely  to  suggest,  if  not  to 

Lance,  43  N.  J.  311,  39  Am.  Kep.  692.  excite,  perstmal  feelings  and  animosities, 

But  court  commissioners  have  no  such  the  case    should  be   plain  before  they 

power.    In  re  Remington,  7  Wis.  643;  should  assume  the  authority.     Bachelder 

Haight  V.  Lucia,  86  Wis.  366;  Ex  parte  v.  Moore,  42  Cal.  416.    See  Storey  tr. 

Perkins,  29  Fed.  Rep.  900:  nor  notaries;  People,  79  III.  46;  Hollingsworth  v,  Du- 

Burtt  V.  Pyle,  89  Ind.  898;  butsee  Dogge  ane,  Wall.  C.  C.  77;  Ex  parU  Bradley, 


^  See  note  to  p.  690,  post.    A  citizen  is  the  degree  of  the  ofifence.    This  is  true 

not  in  the  land  or  naval  service,  or  in  the  even  in  capital  cases.     Hallinger  v.  Davis, 

militia  in  actual  service,  cannot  be  tried  146  U.  S.  814,  13  Sup.  Ct.  Rep.  106;  and 

by  court-martial  or  military  commission,  see  note  to  86  L.  ed.  U.  S.  986;  State 

on  a  charge  of  discouraging  volunteer  r.  Almy,  67  N.  H.  274,  28  Atl.  372,  22 

enlistments  or  resisting  a  military  con-  L.  R.  A.  744;  Craig  v.  State,  49  Ohio  St. 

scription.    In  re  Kemp,  16  Wis.  369.    See  416,  30  N.  E.  1120.  16  L.  R.  A.  868.     The 

£x  parte  Milligan,  4  Wall.  2.    Tiie  con-  j  jry  may  by  law  be  required  to  be  drawn 

stitutional  right  of  trial  by  jury  extends  from  a  special  list  secured  by  a  special 

to  newly  created  offences.    Plimpton  v.  commissioner  by  eliminating  unfit  persons 

Somerset,  33  Vt.  283 ;  State  r.  Peterson,  from  the  general  list.    People  r.  Dunn, 

41  Vt.  604.    Contra,  Tims  v.  Slate,  26  Ala.  157  N.  Y.  628,  62  N.  E.  672,  43  L.  R.  A. 

166  [case  of  an  inferior  offence].    But  not  247.    Fixing  of  period  of  sentence  is  no 

to  offences  against  city  by-laws.    McGear  part  of  constitutional  function  of  jury  of 

V.  Woodruff,  38  N.  J.  213.      Ex  parte  which  it  cannot  be  deprived.    Miller  tr. 

Schmidt,  24  S.  C.  863;  Wong  i;.  Astoria,  State,   149  Ind.  607,  49  N.  E.  894,  40 

13  Oreg.  638,  llPac.  205;  Lieberman  v.  L.  R.  A.  109.     Statute  authorizing  dis- 

State,  26  Neb.  464,  42  N.  W.  419;  Man-  missal  of  part  of  jury  and  receipt  of  ver- 

kato  V.  Arnold,  36  Minn.  62,  80  N.  W.  diet  from  remainder  is  void.    McRae  v, 

806.     C^lS^^n   ^'  ^'^^y  °'  Madison.   Ill  Grand  Rapids,  L.  &  D.  R.  Co..  93  Mich. 

Wis.  413,  87  N.  W.  668,  66  L.  R.  A.  606.]  899,   63  N.  W.  601,  17  L.   R.  A.  760. 

Otherwise  if  the  offence  is  a  crime.    In  Wliere  the  Constitution  gives  right  to 

re  Rolfs,  30  Kan.  768, 1  Pac.  623;  Creston  trial  by  jury  in  civil  cases,  it  is  a  viola- 

t;.  Nye,  74  Iowa,  869,  37  N.  W.  777.    A  tion  of  that  right  for  the  court  to  take 

provision  in  an  excise  law,  authorizing  the  question  of  negligence  from  the  jury 

the  excise  board  to  revoke  liceusen,  is  though  the  facts  are  undisputed  if  dif- 

not  Yoid  as  violating  the  constitutional  ferent   inferences  may  be  drawn  from 

right  of  jury  trial.    People  v.  Board  of  such  facts.     Shobert  v.  May,  —  Oreg.  — , 

Commissioners,  69  N.  Y.  92.    See  LaCroix  66  Pac.  466,  66  L.  R.  A.  810.    The  power 

17.  Co.  ComVs,  60  Conn.  821.    £A  jury  of  a  court  to  set  aside  the  verdict  of  a 

may  by  statute  be  dispensed  with  where  jury  as  against  the  weight  of  evidence 

the  defendant  pleads  guilty,  and  the  court  is  not  in  conflict  with  the  constitutional 

may  be  empowered  to  examine  witnesses  right  to  trial  by  jury.      Hintz  v.  Mich, 

and  determine  from  their  testimony  what  Cent.  Ry.  Co.,  —  Mich.  — ,  93  N.  W.  634.] 

(a)  QBut  any  State  is  competent  to  establish  through  its  constitution  a  jury  of 
fewer  than  twelve  persons  for  the  trial  of  criminal  charges,  and  it  may  probably 
provide  that  less  than  the  whole  number  of  jurors  may  render  a  verdict.  Maxwell 
V.  Dow,  176  U.  S.  681,  20  Sup.  Ct.  Rep.  448,  494.  M.  was  tried  upon  an  information 
filed  by  the  prosecuting  attorney  of  a  Utah  county,  charging  him  with  robbery.    He 
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A  petit,  petty,  or  traverse  jury  is  a  body  of  twelve  men,  who 
are  sworn  to  try  the  facts  of  a  case,  as  they  are  presented  in 

7  Wall.  864.    If  the  contempt  is  in  the  L.  R.  A.  159,  70  Am.  St.  280;  Dahnke  v, 

presence  of  the  court,  it  may  be  punished  People,  168111.  102,  48  N.  E.  137,  89  L.  U. 

withoutnoticeoropportunity  for  defence.  A.  197;  Dixon  v.  People,  168  111.  179,  48 

Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct.  N.  E.  108,  89  L.  R.  A.  116;  State  t;.  Cir- 

Rep  77.     See  State  v.  Gibson.  88  W.  Va.  cuit  Court.  97  Wis.  1,  72  N.  W.  193,  38 

07,  10  S.  E.  Rep.  68.    A  libellous  publi-  L.  R.  A.  654,  05  Am.  St.  90;  Re  Huron, 

cation  as  to  a  pending  cause  may  be  pun-  68  Kan.  152,  48  Pac.  674, 36  L.  R.  A.  822, 

islied  as  a  contempt.    Cooper  v.  People,  62  Am.  St.  614,  and  note  in  L.  R.  A.;^ 

13  Col.  373,  22  Pac.  Rep.  790.    [Tlie  Coleman  v.  Roberts,  113  Ala.  323.  21  So. 

power  to  punish  a  party  for  contempt  of  449,  86  L.  R.  A.  84,  69  Am.  St.  Ill ;  Ex 

court  cannot  be  so  used  as  to  deprive  him  parte  Senior,  37  Fla.  1, 19  So.  652,  32  L. 

of  his  right  to  a  defense  upon  the  merits  R.  A.  133 ;  Dailey  v.  Superior  Court  of 

in  the  principal  case.    A  decree  jn-o  con-  San  Francisco,  112  Cal.  94,  44  Pac.  458, 

fesso   entered    after    striking   a    party's  82  L.  R.  A.  273,  63  Am.  St.  160;  Clair 

answer  from  the  files  as  a  punishment  for  v.  State,  40  Neb.  634,  69  N.  W.  118,  28 

his  refusal  to  oiiey  an  order  of  the  court  L.  R.  A.  367 ;  Mullin  v.  People,  16  Col. 

18  void  for  want  of  due  process.     Hovey  437,  24  Pac.  880,9  L.  R.  A.  666,  and  note, 

V.  Elliott.  167  U.  S.  409,  17  Sup.  Ct  Rep.  22  Am.  St.  414 ;  Thomas  v.  People,  14 

841,aflf.  146  N.  Y.  126,89  N.  E.  841.    See  Col.  264,  28  Pac.  826,  9  L.  R.  A.  669. 

the  wliole  subject  of  contempts  very  fully  Court  has  no  inherent  power  to  prohibit 

discussed  by  Mr.  Justice  White  in  deliv-  the  publication  of  testimony  given  before 

ering  the  opinion  of  the  court  in  this  it.     fie  Sliortridge,  99  Cal.  626,  84  Pac. 

case.    See,  also.  Carter  v.  Commonwealth,  227,  21  L.  R.  A.  756,  87  Am.  St.  78.^ 
96  Va.  791,  32  S.  E.  780,  46  L.  R.  A.  810;  Charges  of  vagrancy  and  disorderly 

Telegram    Newspaper   Co.  v.  Common-  conduct  were  never  triable  by  jury.    See 

wealth,  172  Mass.  294,  62  N.  E.  446,  44  full  review  by  Alvey,  J.,  in  State  v.  Glenn, 

was  tried  before  a  jury  composed  of  but  eiglit  jurors,  was  convicted,  sentenced  to 
imprisonment  in  the  State  prison,  and  duly  committed. 

Section  13,  Article  1,  of  the  Constitution  of  Utah  provides :  ''  Offences  heretofore 
required  to  be  prosecuted  by  indictment  shall  be  prosecuted  by  information  after 
examination  and  commitment  by  a  magistrate,  unless  the  examination  be  waived 
by  the  accused  with  the  consent  of  the  State,  or  by  indictment,  with  or  without  such 
examination  and  commitment.  The  grnnd  jury  shall  consist  of  seven  persons,  live 
of  whom  must  concur  to  find  an  indictment;  but  no  grand  jury  shall  be  drawn  or 
summoned  unless  in  the  opinion  of  the  judge  of  the  district  public  interest  demands 
It.**  Section  10,  Article  1,  of  that  Constitutiqn  is  as  follows :  "  In  capital  cases  the 
right  of  trial  by  jury  shall  remain  inviolate.  In  courts  of  general  jurisdiction,  except 
in  capital  cases,  a  jury  shall  consist  of  eight  jurors.  In  courts  of  inferior  jurisdic- 
tion, a  jury  shall  consist  of  four  jurors.  In  criminal  cases  the  verdict  shall  be  unani- 
mous. In  civil  cases  three-fourths  of  the  jurors  may  find  a  verdict.  A  jury  in  civil 
cases  shall  he  waived  unless  demanded." 

M.  after  incarceration  "  applied  to  the  'supreme  court  of  the  State  for  a  writ  of 
habeas  corpus,  and  alleged  in  his  sworn  petition  that  he  was  a  natural-bom  citizen  of 
the  United  States,  and  that  his  imprisonment  was  unlawful  because  he  was  prose- 
cuted under  an  Information  instead  of  by  indictment  by  a  grand  jury,  and  was  tried 
by  a  jury  composed  of  eight  instead  of  twelve  jurors.  He  specially  set  up  and 
claimed  (1)  that  to  prosecute  him  by  information  abridged  his  privileges  and  immu- 
nities as  a  citizen  of  the  United  States,  under  Article  6  of  the  Amendments  to  the 
Constitution  of  the  United  States,  and  also  violated  section  1  of  Article  14  of  those 
Amendments;  (2)  that  a  trial  by  jury  of  only  eight  persons  abridged  his  privileges 
and  immunities  as  a  citizen  of  the  United  States,  under  Article  6,  and  also  violated 
section  1  of  Article  14  of  such  Amendments ;  (8)  that  a  trial  by  such  a  jury,  and  his 
subsequent  imprisonment  by  reason  of  the  verdict  of  that  jury,  deprived  him  of  hii 
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the  evidence  placed  before  them.  Any  less  than  this  number  of 
twelve  would  not  be  a  common-lavir  jury,  and  not  such  a  jury 

51  Md.  572.  Also  State  v.  Anderson,  40  tlie  Chinese  exclusion  act  object  that  he 
N.  J.  224.  Petty  offences  need  not  be  so  was  not  given  a  jury  trial  of  his  claimed 
tried.  Ex  parte  Wooten,  02  Miss.  174 ;  right  to  remain.  Fong  Yue  Ting  r. 
Inwood  17.  Sute,  42  Ohio  St.  186;  Ex  United  States,  140  U.  S.  698,  13  Sup.  Ct. 
parte  Marx,  86  Va.  40,  9  S.  E.  617.  Rep.  1016.  Tlie  procedure  in  equity  to 
QNor  are  breaches  of  the  rules  pre-  enforce  a  mechanics'  lien  is  not  in  con- 
scribed  for  the  discipline  of  the  national  flict  with  the  constitutional  right  to  trial 
guard.  State  v.  Wagener,  74  Minn.  618,  by  jury.  Hathome  v.  Panama  Park  Co., 
77  N.  W.  424,  42  L.  R.  A.  749.  Nor  is  —  Fla.  —,  32  So.  812.]  But  one  may 
a  summary  proceeding  for  a  restraining  not  be  imprisoned  for  two  years  as  aa 
order.  Ex  parte  Keelcr,  45  S.  C.  637,  23  habitual  drunkard  upon  a  chamber  order. 
S.  E.  865,  31  L.  R.  A.  078.  55  Am.  St.  785.  State  v.  Ryan,  70  Wis.  676,  86  N.  W.  823. 
But  an  offence  triable  by  jury  at  time  QAnd  a  commitment  until  further 
of  adoption  of  Constitution  cannot  subse-  order  of  court  is  void  for  induiiniteness. 
quently  be  made  triable  without  jury  in  Ex  parte  Curtis,  10  Okla.  660,  68  Pac. 
the  first  instance.  Miller  v.  Com.,  88  Va.  963.  That  right  to  jury  extends  to  trial 
618, 14  S.  E.  161,  342,  979, 15  L.  R.  A.  441,  of  issues  of  fact  in  guo  warranto  proceed- 
and  note.  The  provision  being  consid-  ings,  see  Buckman  v.  State,  34  Fla.  48, 
ered  does  not  require  trial  by  jury  of  15  So.  697,  24  L.  R.  A.  806,  and  note, 
offences  before  consuls  under  the  au-  But  not  to  actions  of  book-account.  Hall 
thority  of  treaty  stipulations,  though  such  v.  Armstrong,  65  Vt.  421,  26  AtL  592,  20 
offence  was  committed  on  the  deck  of  an  L.  R.  A.  806.  Nor  to  assessment  of  dam- 
American  vessel.  Ross  v.  Mclntyre,  140  ages  for  negligence  on  default  of  answer. 
U.  S.  453, 11  Sup.  Ct.  Rep.  897.  Nor  can  Dean  v.  Willamette  Bridge  Co.,  22  Oreg. 
one  ordered  to  leave  this  country  under  167,  29  Pac.  440,  15  L.  R.  A.  6 1 4. J 

liberty  without  due  process  of  law,  in  violation  of  section  1  of  Article  14,  which  pro- 
vides that  no  State  shall  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law." 

"The  supreme  court  of  the  State,  after  a  hearing  of  the  case,  denied  the  petition 
for  a  writ,  and  remanded  the  prisoner  to  the  custody  of  the  keeper  of  the  State 
prison  to  undergo  the  remainder  of  his  sentence ;  and  he  then  sued  out  a  writ  of 
error  and  brought  the  case  "  before  the  Supreme  Court  of  the  United  States. 

Said  that  court,  speaking  by  Mr.  Justice  Peckham :  "  The  objection  that  the 
proceeding  by  information  does  not  amount  to  due  process  of  law  has  been  hereto- 
fore overruled,  and  must  be  regarded  as  settled  by  the  case  of  Hurtado  v.  California, 
110  U.  S.  516,  4  Sup.  Ct.  Rep.  Ill,  292.  The  case  has  since  been  frequently  ap- 
proved. Hallinger  v.  Davis,  146  U.  S  814,  822,  991,  13  Sup.  Ct.  Rep.  105;  McNuliy 
r.  California,  149  U.  S.  645,  18  Sup.  Ct  Rep.  959;  Hodgson  t?.  Vermont,  168  U.  S. 
262,  272,  18  Sup.  Ct.  Rep.  80;  Holden  r.  Hardy,  169  U.  S.  366,  384, 18  Sup.  Ct.  Rep. 
888;  Brown  v.  New  Jersey,  175  U.  S.  172,  176,  20  Sup.  Ct.  Rep.  77;  BoUn  v.  Ne- 
braska, 176  U.  S.  83,  20  Sup.  Ct.  Rep.  287. 

"But  the  plaintiff  in  error  contends  that  the  Hurtado  case  did  not  decide  the 
question  whether  the  State  law  violated  that  clause  in  the  Fourteenth  Amendment 
which  provides  that  no  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States.  ...  In  a  Federal  court  no 
person  can  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless  by 
indictment  by  a  grand  jury,  with  the  exceptions  stated  in  the  Fifth  Amendment. 
Yot  this  amendment  was  held  in  the  Hurtado  case  not  to  apply  to  a  prosecution  for 
murder  in  a  State  court  pursuant  to  a  State  law.  Tlie  claim  was  made  in  that  case 
(and  referred  to  in  the  opinion)  that  the  adoption  of  the  Fourteenth  Amendment 
provided  an  additional  security  to  the  individual  against  oppression  by  the  States 
themselves,  and  limited  their  powers  to  the  same  extent  as  the  amendments  thereto- 
fore adopted  had  limited  the  powers  of  the  federal  government.  By  holding  that 
the  conviction  upon  an  information  was  valid,  the  court  necessarily  held  that  the 
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as  the  ConBtitution  guarantees  to  accused  parties,  when  a  less 

■ 

indictment  was  not  necessary ;  that  exemption  from  trial  for  an  infamous  crime, 
excepting  under  an  indictment,  was  not  one  of  those  privileges  of  a  citizen  of  the 
United  States  which  a  State  was  prohibited  from  abridging.  The  wiiole  case  was 
probably  regarded  as  involved  in  the  question  as  to  due  process  of  law.  The  par- 
ticular  objection  founded  upon  the  privileges  and  immunities  of  citizens  of  the 
United  States  is  now  taken  and  insisted  upon  in  this  case." 

That  the  first  ten  Amendments  to  the  Constitution  of  the  United  States  '*  were 
intended  as  restraints  and  limitations  upon  the  powers  of  the  general  government, 
.  .  .  and  did  not  have  any  effect  upon  the  powers  of  the  respective  States  .  .  .  has 
been  many  times  decided/'  citing  Spies  v.  Illinois,  123  U.  S.  86, 181,  166,  8  Sup.  Ct. 
Rep.  21 ;  Holden  v.  Hardy,  169  U.  S.  366,  882,  787.  18  Sup.  Ct  Rep.  883;  Brown  v. 
Kew  Jersey,  176  U.  S.  172,  174,  20  Sup.  Ct.  Kep.  77.  These  cases  cite  many  others 
to  the  same  effect.  That  the  Fourteenth  Amendment  did  not  extend  these  restric- 
tions to  the  States  was  decided  in  tlie  Slaughter-House  Cases,  16  Wall.  86. 

In  conclusion,  Mr.  Justice  Peckham  says :  "  It  appears  to  us  that  the  questions 
whether  a  trial  in  criminal  cases  not  capital  shall  be  by  a  jury  composed  of  eight 
instead  of  twelve  jurors,  and  whether  in  case  of  an  infamous  crime  a  person  shall 
only  be  liable  to  be  tried  after  presentment  or  indictment  of  a  grand  jury,  are  emi- 
nently  proper  to  be  determined  by  the  citizens  of  each  State  for  themselves,  and  do 
not  come  within  the  clause  of  the  amendment  under  consideration,  so  long  as  all 
persons  within  the  jurisdiction  of  the  State  are  made  liable  to  be  proceeded  against 
by  the  same  kind  of  procedure  and  to  have  the  same  kind  of  trial,  and  the  equal 
protection  of  the  laws  is  secured  to  them.  Caldwell  v.  Texas,  137  U.  S.  692,  11  Sup. 
Ct  Rep.  224;  Leeper  v.  Texas,  139  U.  S.  462,  11  Sup  Ct  Rep.  677.  It  is  emphati- 
cally the  case  of  the  people  by  their  organic  law  providing  for  their  own  affairs,  and 
we  are  of  opinion  they  are  much  better  judges  of  what  they  ought  to  have  in  these 
respects  than  any  one  else  can  be.  Tlie  reasons  given  in  the  learned  and  most  able 
opinion  of  Mr.  Justice  Matthews,  in  the  Hurtado  case,  for  the  judgment  therein  ren- 
dered, apply  with  equal  force  in  regard  to  a  trial  by  a  jury  of  less  than  twelve 
jurors.  The  right  to  be  proceeded  against  only  by  indictment,  and  the  right  to  a 
trial  by  twelve  jurors,  are  of  the  same  nature,  and  are  subject  to  the  same  judgment, 
and  the  people  in  the  several  States  have  the  same  right  to  provide  by  their  organic 
law  for  the  change  of  both  or  either.  Under  this  construction  of  the  amendment 
there  can  be  no  just  fear  that  the  liberties  of  the  citizen  will  not  be  carefully  pro- 
tected by  the  States  respectively.  It  is  a  case  of  self-protection,  and  the  people  can 
be  trusted  to  look  out  and  care  for  themselves.  There  is  no  reason  to  doubt  their 
willingness  or  their  ability  to  do  so,  and  when  providing  in  their  Constitution  and 
legislation  for  the  manner  in  which  civil  or  criminal  actions  shall  be  tried,  it  is  in 
entire  conformity  with  the  character  of  the  Federal  government  that  they  should 
have  the  right  to  decide  for  themselves  what  shall  be  the  form  and  character  of  the 
procedure  in  such  trials,  whether  there  shall  be  an  indictment  or  an  information  only, 
whether  there  be  a  jury  of  twelve  or  a  lesser  number,  and  whether  the  verdict  must 
be  unanimous  or  not  These  are  matters  which  have  no  relation  to  the  character  of 
the  Federal  government.  As  was  stated  by  Mr.  Justice  Brewer,  in  delivering  the 
opinion  of  the  court  in  Brown  v.  New  Jersey,  175  U.  S.  172,  20  Sup.  Ct  Rep.  77,  the 
State  has  full  control  over  the  procedure  in  its  courts,  both  in  civil  and  criminal 
cases,  subject  only  to  the  qualification  that  such  procedure  must  not  work  a  denial 
of  fundamental  rights  or  conflict  with  specific  and  applicable  provisions  of  the 
Federal  Constitution.  The  legislation  in  question  is  not,  in  our  opinion,  open  to 
either  of  these  objections. 

"Judged  by  the  variotis  cases  in  this  court,  we  think  there  is  no  error  in  this 
record,  and  the  judgment  of  the  Supreme  Court  of  Utah  must  therefore  be  affirmed." 
To  this  there  was  a  vigorous  dissenting  opinion  by  Mr.  Justice  Harlan^  chiefly  upon 
the  ground  that  the  holding  of  the  court  madq,  the  amendment  clause  in  question 
only  declaratory  of  the  earlier  law  .3 
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number  is  not  allowed  in  express  terms  (a)  ;  and  the  necessity  of 
a  full  panel  could  not  be  waived  —  at  least  in  case  of  felony  — 
even  by  consent.^  The  infirmity  in  case  of  a  trial  by  jury  of  less 
than  twelve,  by  consent,  would  be  that  the  tribunal  would  be  one 

1  Work  V.  State,  2  Ohio  St.  296;  Can-  right  to  jury  trial  is  regarded  as  a  per- 

cenii  V,  People,  18  N.  Y.  128;  Brown  v.  sonal  privilege  wliich   may   he  waives]. 

State,  8  Blackf.  661;    2  Lead.  Cr.  Cas.  State  v.  Poison,  29  Iowa,  138;   State  v. 

837;  Hill  w.  People,  16  Mic!i.  351.    And  Kaufman,  51  Iowa,  578,  2  N.  V7.  276. 

see  State  v.  Cox,  3  Eng.  436;  Murphy  v.  38  Am.  Hep.  148.     But  not  in  case  of 

Commonwealth,  1  Met.  (Ky.)  365;  Tyzee  liomicide.    State  v.  Carman,  68  Iowa,  130, 

V.  Commonwealth,  2  Meu  (Ky.)  1;  State  18  N.  W.  691.    And  in  Connecticut  and 

V.  Mansfield,  41  Mo.  470;  Brown  v.  State,  Ohio,  under  statutes  permitting  a  defend- 

16  Ind.  496 ;  Opinions  of  Judges,  41  N.  H.  ant  in  a  criminal  case  to  elect  to  be  tried 

650;  Lincoln  v.  Smith,  27  Vt.  828;  Dow-  by  the  court,  his  election  is  held  to  bind 

ling's  Case,  13  Miss.  664;   Tillmann  v.  him.     State  v.  Worden,  46  Conn.  349, 

Arlles,  13  Miss.  378 ;  Vaughan  v.  Seade,  33  Am.  Rep.  27 ;   Dillingham  v.  State, 

80  Mo.  600;   Kleinschmidt  v,  Dumphy,  5  Ohio  St.  280.     Such  a  statute  is  valid : 

1  Mont  118 ;  Allen  v.  State,  54  Ind.  461 ;  Edwards  v.  State,  45  N.  J.  L.  419 ;  except 

State  V.  Everett,  14  Minn.  447 ;  State  v.  as  to  a  capital  case.    Murphy  v.  State,  97 

Lockwood,  43  Wis.  408  ;  State  v.  Davis,  Ind.  579.    In  Hill  v.  People,  16  Mich.  356, 

66  Mo.  484;  Williams  i;.  State,  12  Ohio  it  was  decided  that  if  one  of  the  jurors 

St.  622 ;    Allen  v.   State,  64  Ind.  461 ;  called  was  an  alien,  the  defendant  did 

Swart  V,  Kimball,  43  Mich.  443,  5  N.  W.  not  waive  the  objection  by  failing   to 

635;  Mays  v.  Com.,  82  Va.  550;  Harris  challenge  him,  if  he  was  not  aware  of 

V,  People,  128  111.  585,  21  N.  E.  563;  State  the  disqualification ;  and  if  the  court  re- 

V,  Stewart,  89  N.  C.  563.    In  Common-  fused  to  set  aside  the  verdict  on  affidavits 

wealth  V.  Dailey,  12  Cush.  80,  it  was  held  showing  these  facts,  the  judgment  upon 

that,  in  a  case  of  misdemeanor,  the  con-  it  would  be  reversed  on  error.    The  case 

sent  of  the  defendant  that  a  verdict  might  of  State  v.  Quarrel,  2  Bay,  150,  is  conir:i. 

be  received  from  eleven  jurors  was  bind-  The  case  of  State  t^.  Stone,  3  111.  326,  in 

ing  upon  him,  and  the  verdict  was  valid,  which  it   was  held  competent    for    the 

See  also  State  v.  Borowsky,  11  Nev.  119;  court,  even  in  a  capital  case,  to  strike  off 

Murphy  v.  Commonwealth,  1  Met.  (Ky.)  a  juryman  after  he  waa  sworn,  because 

866 ;   Connelly  v.  State,  60  Ala.  89,  31  of  alienage,  affords  some  support  for  Hill 

Am.  Rep.  84;  State  v.  Sackett,  89  Minn.  v.  People.     ^"  Struck  "  juries  are  permis- 

69,  38  N.  W.  773.    No  distinction  is  made  sible.    I^ommen  r.  Minneapolis  Gaslight 

in  the  last  case  between  felony  and  mis-  Co  ,  65  Minn.  196, 68  N.  W.  63, 33  L.  R.  A. 

demeanor  in  this  regard.     In  Iowa  the  437,  60  Am.  St  450.J] 

(a)  [[That  a  jury  composed,  as  at  common  law,  of  twelve  jurors  was  intended  by 
the  Sixth  Amendment  to  the  Federal  Constitution,  see  Thompson  t*.  Utah,  170  U.  S. 
343,  349,  18  Sup.  Ct.  Rep.  620;  and  that  their  verdict  shall  be  unanimous  in  all 
Federal  courts  where  a  jury  trial  is  held,  see  American  Pub.  Co.  v.  Fisher,  166  U.  S. 
464,  17  Sup.  Ct.  Hep.  618,  and  Springville  v.  Thomas,  166  U.  S.  707,  17  Sup.  Ct.  Rep. 
717.  See  also  Capiul  Traction  Co.  v,  Hof,  174  U.  S.  1,  19  Sup.  Ct.  Rep.  680. 
Upon  number  of  jurymen  necessary  to  jury,  etc.,  see  note  to  14  L.  ed.  U.  S.  394. 
With  regard  to  grand  jury,  and  tliat  it  must,  unless  otherwise  expressly  stated  in 
constitution,  consist  of  not  less  than  twelve,  whose  verdict  must  be  concurred  in  by 
twelve,  see  State  v  Hartley,  22  Nev.  342,  40  Pac  372.  28  L.  R.  A.  83,  and  note. 
Under  the  constitution  of  Wyoming  providing  thnt  the  right  to  a  jury  trial  in  crim- 
inal cases  shall  remain  inviolate,  but  that  in  civil  cases  a  jury  may  consist  of  lesa 
than  twelve,  it  is  held  that  a  statute  providing  that  a  verdict  might  be  found  in 
civil  cases  by  an  agreement  of  three-fourths  of  the  jurors  is  void.  First  Nat'l 
Bank  of  Rock  Springs  v.  Foster,  9  Wyo.  167,  61  Pac.  466,  63  Pac.  1066,  64  L.  R.  A. 
649.J 
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unknown  to  the  law,  created  by  mere  voluntary  act  of  the  parties ; 
and  it  would  in  effect  be  an  attempt  to  submit  to  a  species  of 
arbitration  the  question  wliether  the  accused  has  been  guilty  of 
an  offence  against  the  State.  But  in  those  cases  which  formerly 
were  not  triable  by  jury,  if  the  legislature  provide  for  such  a  trial 
now,  they  may  doubtless  create  for  the  purpose  a  statutory  tri- 
bunal, composed  of  any  number  of  persons,  and  no  question  of 
constitutional  power  or  right  could  arise. 

Many  of  the  incidents  of  a  common-law  trial  by  jury  are  essen- 
tial elements  of  the  right.  The  jury  must  be  indifferent  between 
the  prisoner  and  the  Commonwealth ;  and  to  secure  impartiality 
challenges  are  allowed,  not  only  for  cause,^  but  also  peremptory 
without  assigning  cause.  The  jury  must  also  be  summoned  from 
the  vicinage  where  the  crime  is  supposed  to  have  been  com- 
mitted;^ and  the  accused  will  thus  have  the  benefit  on  his  trial 

^  Inability  to  read  and  write  may  be  venue  on  the  application  of  the  prosecu- 

made   good  cause  for  challenge.     Mc-  tion.    Kirk  v.  State,  1  Cold,  844.    See 

Campbell  v.  State,  0  Tex.  App.  124,  35  also  Wheeler  v.  State,  24  Wis.  62;  Osbom' 

Am.  Rep.  726.    But  not  inability  to  un-  v.  State,  24  Ark.  629.    [People  o.  Powell, 

derstand  English,  in  New  Mexico,  in  the  87  Cal.  848,  25  Pac.  481,  11  L.  R.  A.  75-3 

absence  of  statute.    Terr,  v,  Romine,  2  And  in  another  case  in  Tennessee  it  was 

New  Mexico,  114.    See,  on  the  subject  decided  that  a  statute  which  permitted 

of  challenges  for  opinion  formed,  Hayes  offences  committed  near  the  boundary 

0.  Missouri,  120  U.  S.  68,  7  Sup.  Ct.  Rep.  line  of  two  counties  to  be  tried  in  either 

350;   Sfies  v.  Illinois,  123  U.  S.  181,  8  was   an   invasion  of   the  constitutional 

Sup.  Ct.  Rep.  21 ;  Hopt  u.  Utah,  120  U.  S.  principle  stated  in  the  text    Armstrong 

430,  7  Sup.  Ct.  Rep.  614  ;  Palmer  v.  State,  v.  State,  1  Cold.  838.    See  also  State  v. 

42   Ohio   St.  596;   State  i;.  Munchrath,  Denton,  6  Cold.  539.     Contra,  State  o. 

78  Iowa,  268,43  N.  W.  211.    [[Coughlin  v.  Robinson,  14  Minn.  447 ;  Willis  v.  State, 

People,  144  111.  140, 38  N.  E.  1, 19  L.  R.  A.  10  Tex.  App.  498.     [Statute  providing 

67;  and  upon  challenges  generally,  notes  that  where  the  blow  is  struck  outside  the 

to  41  L.  ed.  U.  S.  104  and  20  L.  ed.  U.  S.  state  and  the  stricken  one  dies  within  the 

659.]]  state,  the  crime  shall  be  deemed  to  have 

3  Offences  against  the  United  States  l)een  committed  at  the  place  of  death  was 

are  to  be  tried  in  the  district,  and  those  sustained  in  Ex  parte  McNeely,  86  W.  Va. 

against  the  State  in  the  county  in  which  84, 14  S.  E.  4;i6,  15  L.  R.  A.  226,  32  Am. 

they  are  charged  to  have  been  committed :  St.  831.    Jury  cannot  be  summoned  from 

Swart  V.  KiuibaU,  43  Mich.  443,  5  N.  W.  country  districts  to  exclusion  of  residents 

635 ;  but  courts  are  generally  empowered,  of  city  in  which  crime  occurred.    Zanone 

on  the  application  of  an  accused  party,  to  v.  State,  97  Tenn.  101,  36  S.  W.  711,  35 

order  a  change  of  venue,  where  for  any  L.  R.  A.  556.] 

reason  a  fair  and  impartial  trial  cannot         The  case  of  Dana  decided  by  Judge 

be  had  in  the  locality.     See  Hudson  v.  Blatchford,  when  U.  S.  District  Judge  for 

State,  3  Cold.  355 ;  Rowan  i\  State,  SO  the  southern  district  of  New  York,  is  of 

Wis.  129;    State  v.  Mooney,  10  Iowa,  interest  in  this  connection.    The  "New 

507 ;   State  r.  Read,  49  Iowa,   85 ;  Way-  York  Sun,"  of  which  Mr.  Charles  A.  Dana 

rick  V.  People,  89  111.  90 ;  Manly  v.  State,  was   editor-in-chief,  published  an  article 

52  Ind.  215;  Gut  v.  State,  9  Wall.  35;  reflecting  upon  the  public  conduct  of  nn 

State  V.  Albee,  61   N.  H.  423.    [Sute  official  at  Washington.    This  article  was 

V.  McCarty,  52  Ohio  St.  363,  89  N.  E.  claimed  to  be  a  libel.     The  actual  offend, 

1041,  27  L.  R.  A.  534.^    It  has  been  held  if  any,  was  committed  in  New  York  ;  but 

incompetent  to  order  such  a  change  of  a  technical  publication  also  took  place  io 


460  CONSTITUTIONAL  LIMITATIONS.  [CH.  X. 

of  his  own  good  character  and  standing  with  his  neighbors,  if 
these  he  has  preserved ;  and  also  of  such  knowledge  as  the  jury 
may  possess  of  the  witnesses  who  may  give  evidence  against  him. 
He  will  also  be  able  witii  more  certainty  to  secure  the  attendance 
of  his  own  witnesses.  The  jury  must  unanimously  concur  in  the 
verdict  (a).  This  is  a  very  old  requirement  in  the  English  com- 
mon law,  and  it  has  been  adhered  to,  notwithstanding  very  eminent 
men  have  assailed  it  as  unwise  and  inexpedient.^  And  the  jurors 
must  be  left  free  to  act  in  accordance  with  the  dictates  of  their 
judgment.  The  final  decision  of  the  facts  is  to  rest  with  them, 
and  interference  by  the  court  with  a  view  to  coerce  them  into  a 
verdict  against  their  convictions  is  unwarrantable  and  irregular. 
A  judge  is  not  justified  in  expressing  his  conviction  to  the  jury 
that  the  defendant  is  guilty  upon  the  evidence  adduced.^    Still 

Wasliington,  by  the  sale  of  papers  there,  it  may  be  mentioned  Locke  ancl  Jeremy 

Tlie  offended  party  cliose  to   have  his  Bentham.     See  Forsyth,  supra;  Lieber, 

complaint  tried  summarily   by  a  police  Civil  Liberty  and  Self-Go vernment,  c.  20. 

justice  of  the  latter  city,  instead  of  sub-  [^Unanimity  necessary.    American  Pub* 

mittlng  ittoa  jury  required  tobe  indtflTer-  lishing  Co.  u.  Fisher,  166  U.  S.  464,  17 

ent  between  the  parties.    A  federal  com-  Sup.  Ct.   Rep.  618;  Springville  City  o. 

missioner  issued  a  warrant  for  Mr.  Dana's  Thomas,  166  U.  S.  707, 17  Sup.  Ct.  Rep. 

arrest  in  New  York  for  transportation  to  717.] 

Washington  for  trial ;  but  Judge  Blatch-  ^  A  judge  who  urges  his  opinion  upon 

/ord  treated  the  proceeding  with  little  re-  the  facts  to  the  jury  decides  the  cause, 

spect,  and  ordered  Mr.  Dana's  discharge,  while  avoiding  the  responsibility.    How 

Matter  of  Dana,  7  Ben.  1.    It  would  liave  often  would  a  jury  be  found  bold  enough 

been  a  singular  result  of  a  revolution  to  declare  their  opinion  in  opposition  to 

where  one  of  the  grievances  complained  that  of  the  judge  upon  the  bench,  whose 

of  was  the  assertion  of  a  right  to  send  words  would  fall  upon  their  ears  with  all 

parties  abroad  for  trial,  if  it  should  have  the  weight  which  experience,  learning, 

been  found  that  an  editor  might  be  seized  and  commanding  position  must  always 

anywhere  in  the  Union  and  transported  carry  with  them  ?    What  lawyer  would 

by  a  federal  officer  to  every  territory  into  care  to  sum  up  his  case,  if  he  knew  that 

which  his  paper  might  find  its  way,  to  be  the  judge,  whose  words  would  be  so  much 

tried  in   each  in  succession  for  offences  more  influential,  was  to  declare  in  hia 

which  consisted  in  a  single  act  not  actu-  favor,  or  would  be  bold  enough  to  argue 

ally  done  in  any  of  them.    QUpon  right  the  facts  to  the  jury,  if  he  knew  the  judge 

of  accused  to  object  to  local  judge  for  was  to  declare  against  him  ?    Blackstone 

prejudice,  see  State  v.  Kent,  4  N.  D.  677,  has  justly  remarked  that  "  in  settling  and 

62  N.  W.  631,  27  L.  R.  A.  686.]  adjusting  a  question  of  fact,  when   in- 

^  For  the  origin  of  this  principle,  see  trusted  lo  any  single  magistrate,  partial- 

Forsyth,  Trial  by  Jury,  c.  11.    The  re-  ity  and  injustice  have  an  ample  field  to 

quirement  of  unanimity  does  not  prevail  range  in  ;  either  by  boldly  asserting  that 

in  Scotland,  or  on  the  Continent.    Among  to  be  proved  whicii  is  not  so,  or  by  more 

the  eminent  men  who  have  not  approved  artfully  suppressing  some  circumstances, 

(a)  l^ut  see  the  note  on  Maxwell  v.  Dow,  note  (a),  page  454,  anf«.  And  upon 
number  and  agreement  of  jurors  necessary  to  constitute  a  valid  verdict,  see  note  to 
43  L.  R.  A.  3a  See  also  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  33  Fla.  608,  16 
So.  257,  24  L.  R.  A.  272,  and  note.  That  statute  may  make  majority  of  three-fourths 
sufficient  in  civil  cases,  where  the  constitution  expressly  so  provides,  see  Uess  v. 
White,  9  Utah,  61,  33  Paa  243,  24  L.  R.  A.  277.] 
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less  would  he  be  justified  in  refusing  to  receive  and  record  the 
verdict  of  the  jury,  because  of  its  being,  in  his  opinion,  rendered 
in  favor  of  the  prisoner  when  it  ought  not  to  have  been  (a). 

He  discharges  his  duty  of  giving  instructions  to  the  jury  when 
he  informs  them  what  in  his  view  the  law  is  which  is  applicable 
to  the  case  before  them,  and  what  is  essential  to  constitute  the 
offence  charged ;  and  the  jury  should  be  left  free  and  unbiased 
by  his  opinion  to  determine  for  themselves  whether  the  facts  in 
evidence  are  such  as,  in  the  light  of  the  instructions  of  the  judge, 
make  out  beyond  any  reasonable  doubt  that  the  accused  party  is 
guilty  as  alleged.^ 

How  far  the  jury  are  to  judge  of  the  law  as  well  as  of  the  facts, 
is  a  question,  a  discussion  of  which  we  do  not  propose  to  enter 
upon.  If  it  be  their  choice  to  do  so,  they  may  return  specially 
what  facts  they  find  established  by  the  evidence,  and  allow  the 
court  to  apply  the  law  to  those  facts,  and  thereby  to  determine 
whether  the  party  is  guilty  or  not.  But  they  are  not  obliged  in 
any  case  to  find  a  special  verdict ;  they  have  a  right  to  apply  for 
themselves  the  law  to  the  facts,  and  to  express  their  own  opinion, 
upon  the  whole  evidence,  of  the  defendant's  guilt.     Where  a 

stretching  and  warping  others,  and  dis-  opposition  of  the  judges,  they  almost  all 
tinguishing  awaj  the  remainder."  8  Bl.  spitefully  followed  this  course.  I  myself 
Com.  380.  These  are  evils  which  jury  heard  one  judge  say  :  '  As  the  legislature 
trial  is  desi^med  to  prevent ;  but  the  effort  requires  me  to  give  my  own  opinion  in 
must  be  vain  if  the  judge  is  to  control  by  the  present  case,  I  am  of  opinion  that  this 
his  opinion,  where  the  law  has  given  him  is  a  diabolically  atrocious  libel.' "  Upon 
no  power  to  command.  In  Lord  Camp-  this  subject,  see  McGuffie  v.  State,  17  6a. 
bell's  Lives  of  the  Chancellors,  c.  181,  the  407 ;  State  v.  McGinnis,  5  Nev.  387;  Pit- 
author  justly  condemns  the  practice  with  tock  v,  O'Niell,  63  Pa.  St.  253,  8  Am.  Rep. 
some  judges  in  libel  cases,  of  expressing  644;  People  v.  Gastro,  76  Mich.  127,  42 
to  the  jury  tlieir  belief  in  the  defendant's  N.  W.  037. 

guilt.    On  the  trial  of  parties,  charged  ^  The  independence  of  the  jury,  with 

with  a  libel  on  the  Empress  of  Russia,  respect  to  the  matters  of  fact  in  issue  be- 

Lord  Kenyon,  sneering  at  the  late  Libel  fore  them,  was  settled  by  Penn's  Case,  6 

Act,  said :  ''I  am  bound  by  my  oath  to  Howeirs  State  Trials,  051,  and  by  Bush- 

declare  my  own  opinion,  and  I  should  el's  Case,  which  grew  out  of  it,  and  is 

forget  my  duty  were  I  not  to  say  to  you  reported  in  Vaughan's  Reports,  1 86.    A 

that  it  is  a  gross  libel."    Upon  this  Lord  very  full  account  of  these  cases  is  also 

CampbeJl  remarks:  "Mr.  Fox's  act  only  found  in  Forsyth  on  Trial  by  Jury,  397. 

requires  the  judges  to  give  their  opinion  See  Bu!<hers  Case  aUo  in  Broom's  Const. 

on  matters  of  law  in   iil>el  cases  as  in  Law,  120,  and  the  valuable  note  thereto. 

other  cases.     But  did  any  judge  ever  say.  Bushel  was  foreman  of  the  jury  which 

'  Gentlemen,  I  am  of  opinion  that  this  is  refused  to  find  a  verdict  of  guilty  at  the 

a  wilful,  malicious,  and  atrocious  miir-  dictation  of  the  court,  and  he  was  pun- 

der?'     For  a  considerable   time    after  ished  as  for  contempt  of  court  for  his  re- 

the  act  passed,  against  the  unanimous  f  usal,  but  was  released  on  habeas  corpus. 

(a)  [|But  when  verdict  is  unintelligible  or  its  parts  are  repugnant  the  jury  may  be 
sent  back  to  correct  it.  Grant  v.  State,  83  Fla.  291,  14  So.  767,  28  L.  R.  A.  723,  and 
note  upon  correction  of  verdict^ 
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general  verdict  is  thus  given,  the  jury  necessarilj  determine  in 
their  own  mind  what  the  law  of  the  case  is  ;^  and  if  their  deter- 
mination is  favorable  to  the  prisoner,  no  mode  is  known  to  the 
law  in  which  it  can  be  reviewed  or  reversed.  A  writ  of  error 
does  not  lie  on  behalf  of  the  Commonwealth  to  reverse  an  ac- 
quittal, unless  expressly  given  by  statute ;  ^  nor  can  a  new  trial 
be  granted  in  such  a  case;'  but  neither  a  writ  of  error  nor  a 
motion  for  a  new  trial  could  remedy  an  erroneous  acquittal  by 
the  jury,  because,  as  they  do  not  give  reasons  for  their  verdict, 
the  precise  grounds  for  it  can  never  be  legally  known,  and  it  is 
always  presumable  that  it  was  given  in  favor  of  the  accused  be- 
cause the  evidence  was  not  sufficient  in  degree  or  satisfactory  in 
ciiaractor ;  and  no  one  is  at  liberty  to  allege  or  assume  that  they 
have  disregarded  the  law. 

Nevertheless,  as  it  is  tiie  duty  of  the  court  to  charge  the  jury 
upon  the  law  applicable  to  the  case,  it  is  still  an  important  ques- 
tion whether  it  is  the  duty  of  the  jury  to  receive  and  act  upon  the 
law  as  given  to  them  by  the  judge,  or  whether,  on  the  other  hand, 
his  opinion  is  advisory  only,  so  that  they  are  at  liberty  either  to 
follow  it  if  it  accords  with  their  own  convictions,  or  to  disregard 
it  if  it  does  not. 

In  one  class  of  cases,  that  is  to  say,  in  criminal  prosecutions 
for  libels,  it  is  now  very  generally  provided  by  the  State  constitu- 
tions, or  by  statute,  that  the  jury  shall  determine  the  law  and  the 

1  "As  the  main  object  of  the  institution  dence  of  the  tmth  u  conBtituting  no  de- 

of  the  trial  by  jury  is  to  guard  accused  fence,  but  Hamilton  appealed  to  the  juiy 

persons  against  all  decisions  whatsoever  as  the  judges  of  the   law,  and  secured 

by  men    invested  with    any   permanent  an  acquittal.    Street's  CouncU   of   Re- 

offlcial  autliority,  it  is  not  only  a  settled  vision,  71. 

principle  that  the  opinion  which  the  judge         ^  Sec  State  v.  Reynolds,  4  Hayw.  110; 

delivers  has  no  weight  but  such  as  the  United  States  v.  More,  3   Cranch,    174; 

jury  choose  to  give  it,  but  their  verdict  People  v.  Dill,  2  HI.  257;  People  r.  Royal, 

must  besides  [unless  they  see  fit  to  return  2  111.  657 ;  Commonwealth  v.  Cummings, 

a  special  finding]  comprehend  the  whole  8  Cush.  212 ;  People  v.  Coming,  2  N.  Y. 

matter  in  trial,  and  decide  as  well  upon  9 ;  State  t*,  Kemp,  17  Wis.  669 ;  compare 

the  fact  as  upon  the  point  of  law  that  may  State  v.  Robinson,  87  La.  Ann.  673.    A 

arise  out  of  it :  in  other  word*,  they  must  constitutional  provision,  saving  '*  to  the 

pronounce  both  on  the  commission  of  a  defendant  the  right  of  appeal  "in  criminal 

certain  fact,  and  on   the   reason  which  cases,  does  not,  by  implication,  preclude 

makes  such  fact  to  be  contrary  to  law."  the  legislature  from  giving  to  the  prose- 

I)e  Lolme  on  the  Constitution  of  Eng-  cution  the  same  right.    State  v.  Tait.  22 

land,  c.  13.    In  January.  1785,  Zenger,  Iowa,  143.     Compare  People  v.  Webb,  38 

the  publisher  of  Zenger's  Journal  in  New  Cal.  467 ;  State  t;.  Lee,  10  R.  L  494. 
York,  was  informed  against  for  a  libel  on         '  People  v.  Comstock,  8  Wend.  549 ; 

the   governor  and  other  officers  of  the  State  v.  Brown,  16  Conn.  64;    State  v. 

king  in  the  province.    He  was  defended  Kanouse,  20  N.  J.  115:  State  v.  Bums, 

hy   Hamilton,  a  Quaker    lawyer   from  8  Tex.  118;  State  v.  Taylor,!  Hawks, 

Philadelphia,  who  relied  upon  the  truth  462. 
ns  a  defence.    The  court  excluded  evi- 
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facts.^  How  great  a  change  is  made  in  the  common  law  by  these 
provisions  it  is  difficult  to  say,  because  the  rule  of  the  common 
law  was  not  very  clear  upon  the  authorities ;  but  for  that  very 
reason,  and  because  the  law  of  libel  was  sometimes  administered 
with  great  harshness,  it  was  certainly  proper  and  highly  desirable 
that  a  definite  and  liberal  rule  should  be  thus  established.^ 

In  ail  other  cases  the  jury  have  the  clear  legal  right  to  return 
a  simple  verdict  of  guilty  or  not  guilty,  and  in  so  doing  they 
necessarily  decide  such  questions  of  law  as  well  as  of  fact  as  are 
involved  in  the  general  question  of  guilt.  If  their  view  conduce 
to  an  acquittal,  their  verdict  to  that  effect  can  neither  be  reviewed 

1  See  Constitutions  of  Alabama,  Con-  circura stances,  and  of  finding  a  general 

necticut,  Califurnia,  Delaware,  Georgia,  verdict,  if  they  think  proper  so  to  liazard  a 

Kentocky,   Maine,   Michigan,    Missouri,  breacli  of  their  oaths,'  &c.    4  Bl.  Cuqi. 

Nebraska, New Yor]c,Pennsylvania,8otith  S61;  Co.  Lit.  228  a;  2  Hale,  P.  C.  318. 

Carolina,   Tennessee,   and  Texas.     See  Our  legislature  liave  left  no  doubt  about 

post,  p.  696,  note.     That  of  Mar^rland  tliis  matter.     The  juries  in  Georgia  can 

makes   the  jury  judges  of  the   law  in  find  no  special  verdict  at  law.    They  are 

all  criminal  cases;  and  the  same  rule  is  declared  to  be  judges  of  the  law  and  the 

established  by  constitution  or  statute  in  facts,  and  are  required  in  every  case  to 

some  other  States.    In  Holder  v.  State,  give  a  general  verdict  of  guilty  or  not 

5  Ga.  444,  the  following  view  was  taken  guilty ;  so  jealous,  and  rightfully  jealous, 

of  such  a  statute :  "  Our  penal  code  de-  were  our  ancestors  of  the  influence  of  the 

clares,  '  On  every  trial  of  a  crime  or  of-  State  upon  the  trial  of  a  citizen  charged 

fence  contained  in  this  code,  or  for  any  with  crime.  ViTe  are  not  called  upon  in  this 

crime  or  ofifence,  the  jury  shall  be  judges  case  to  determine  the  relative  strength  of 

of  the   law  and   the   fact,  and  shnll   in  the  judgment  of  the  court  and  the  jury, 

every  case    give   a   general   verdict   of  upon  the  law  in  criminal  cases,  and  shall 

guilty  or  not  guilty,  and  on  the  acquittal  express  no  opinion   thereon.    We  only 

of  any  defendant  or  prisoner,  no  new  trial  say  it  is  the  right  and  duty  of  the  court 

shall  on  any  account  be  granted  by  the  to  declare  the  law  in  criminal  cases  as 

court.'    Juries  were,  at  common  law,  in  well  as  civil,  and  that  it  is  at  the  same 

some  sense  judges  of  the  law.    Having  time  the  right  of  the  jury  to  judge  of  the 

the  right  of  rendering  a  general  verdict,  law  as  well  as  of  the  facts  in  criminal 

that  right  involved  a  judgment  on  the  law  cases.     I  would   not  be  understood  as 

as  well  as  the  facts,  yet  not  such  a  judg-  holding  that  it  is  not  the  province  of  the 

ment  as  necessarily  to  control  the  court,  court  to  give  the  law  of  the  case  distinctly 

The  early  commentators  on  the  common  in  charge  to  the  jury;  it  is  unquestion- 

law,  notwithstanding  they  concede  this  ably  iu  privilege  and  its  duty  to  instruct 

right,  yet  hold  that  it  is  the  duty  of  the  them  as  to  what  the  law  is,  and  officially 

jury  to  receive  the  law  fh)m  the  court,  to  direct  their  finding  as  to  the  law,  yet 

Thus    Blackstone    equivocally    writes:  at  the  same  time  in  such  way  as  not  to 

•  And  such  public  or  open  verdict  may  be  limit  the  range  of  their  judgment."    See 

either  general,  guUtti  or  not  guilty,  or  spe-  also  McGuffle  v.  State,  17  Ga.  497 ;  Clem 

cial,  setting  forth  all  the  circumstances  of  v.  State.  81  Ind.  480 ;  and  po8t,  p.  662,  et  seq. 

the  case,  and  praying  the  judgment  of  the  *  For  a  condensed  history  of  the  strug- 

court  whether,  for  instance,  on  the  facts  gle  in  England  on  this  subject,  see  May's 

stated,  it  be  murder  or  manslaughter,  or  Constitutional  History,  c.  9.     See  also 

no  crime  at  all.    This  is  where  they  donbt  Lord  Campbell's  Lives  of  the  Chancellors, 

the  matter  of  the  law,  and  therefore  choose  c.  178 ;  Introduction  to  Speeches  of  I^rd 

to  lea^  it  to  the  determination  of  the  Erskine,  edited  by  James  L.  High ;  For- 

court,  though  they  have  an  unquestion-  syth's  Trial  by  Jury,  c.  12. 
able  right  of  determining  upon  all  the 
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nor  set  aside.  In  such  a  case,  therefore,  it  appears  that  they  pass 
upon  the  law  as  well  as  the  facts,  and  that  their  finding  is  con- 
clusive. If,  on  the  other  hand,  their  view  leads  them  to  a  verdict 
of  guilty,  and  it  is  the  opinion  of  the  court  that  such  verdict  is 
against  law,  the  verdict  will  be  set  aside  and  a  new  trial  granted. 
In  such  a  case,  although  they  have  judged  of  the  law,  the  court 
sets  aside  their  conclusion  as  improper  and  unwarranted.  But  it 
is  clear  that  the  jury  are  no  more  the  judges  of  the  law  when  they 
acquit  than  when  they  condemn,  and  the  different  result  in  the 
two  cases  comes  from  the  merciful  maxim  of  tiie  common  law, 
which  will  not  suffer  an  accused  party  to  be  twice  put  in  jeopardy 
for  the  same  cause,  however  erroneous  may  have  been  the  first 
acquittal.  In  theory,  therefore,  the  rule  of  law  would  seem  to 
be,  that  it  is  the  duty  of  the  jury  to  receive  and  follow  the  law  as 
delivered  to  them  by  the  court ;  and  such  is  the  clear  weight  of 
authority.^ 
There  are,  however,  opposing  decisions,^  and  it  is  evident  that 

^  United  States  v.  Battiste,  2  Sum.  opinions  upon  questions  of  law  can  be 
240 ;  Stettinus  v.  United  States,  6  Cranch,  reviewed  by  tliis  court  or  by  any  otiier 
C.  C.  678 ;  United  States  v.  Morris,  1  Curt,  tribunal.  But  tliis  does  not  diminisli  the 
53 ;  United  States  r.  Riley,  6  Blatcli.  obligation  resting  upon  the  court  to  ex- 
204;  United  States  v.  Greathouse,  4  plain  the  law.  The  instructions  of  the 
Sawyer,  469;  Montgomery  v.  State,  11  court  in  matters  of  law  may  safely  guide 
Ohio,  427;  Robbins  v.  State,  8  Ohio  St.  the  consciences  of  the  jury,  unless  they 
131 ;  Commonwealth  r.  Porter,  10  Met  know  them  to  be  wrong ;  and  when  the 
208 ;  Commonwealth  v,  Anthes,  5  Gray,  jury  undertake  to  decide  the  law  (as  they 
185;  Commonwealth  v.  Rock,  10  Gray,  4;  undoubtedly  have  the  power  to  do)  in  op- 
State  V.  Peace,  1  Jones,  261 ;  Handy  v.  position  to  the  advice  of  the  court,  they 
State,  7  Mo.  607 ;  Nels  v.  State,  2  Tex.  assume  a  high  responsibility,  and  should 
280;  State  v.  Tally,  23  La.  Ann.  077;  be  very  careful  to  see  clearly  that  they 
State  V.  Tisdale,  41  La.  Ann.  8.38,  6  So.  are  right.*'  Commonwealth  v.  Knapp, 
670;  People  v.  Pine,  2  Barb.  666;  Car-  10  Pick.  406;  cited  with  approval  in  Mo- 
penter  v.  People,  8  Barb.  608  ;  People  Gowan  v.  State,  9  Yerg.  195,  and  Dale  v, 
V.  Finnigan,  1  Park  C.  R.  147;  Safford  v.  State,  10  Yerg.  665.  And  see  Kane  v. 
People,  1  Park  C.  R.  474;  McMath  r.  Commonwealth,  89  Pa.  St.  622,33  Am. 
State,  65  Ga.  303 ;  Hamilton  v.  People,  Rep.  787 ;  Habersham  v.  State,  66  Ga.  61, 
29  Mich.  173 ;  McGowan  v.  State,  9  Yerg.  2  Am.  Cr.  Rep.  45 ;  Hunt  r.  State,  81 
184;  Pleasant  v.  State,  13  Ark.  860;  Ga.  140,  7  S.  E.  142.  Even  where  the 
Montee  v.  Commonwealth,  8  J.  J.  Marsh,  jury  are  judges  of  the  law  and  facts  and 
182 ;  Commonwealth  v.  Van  Tayl,  1  Met.  instructions  are  only  advisory,  error  in 
(Ky.)  1;  Pierce  v.  State,  18  N.  H.  686;  the  charge  is  prejudicial.  State  v.  Rice, 
People  i;.  Stewart,  7  Cal.  40 ;  Mullinex  v.  66  Iowa,  431 ;  Hudelson  r.  State,  94  Ind. 
People,  76  III.  211;  Batre  v.  State,  18  426.  Even  if  there  is  no  dispute,  a  court 
Ala.  119 ;  reviewing  previous  cases  in  the  cannot  direct  a  conviction.  United  States 
same  State.  "  As  the  jury  have  the  t*.  Taylor,  8  McCrary,  600. 
right,  and  if  required  by  the  prisoner  are  <  See  especially  State  v.  Croteau,  23 
bound  to  return  a  general  verdict  of  Vt.  14,  where  will  be  found  a  very  f^U 
guilty  or  not  guilty,  they  must  neces-  and  carefully  considered  opinion,  holding 
sarily,  in  the  discharge  of  this  duty,  de-  that  at  the  common  law  the  jury  are  the 
cide  such  questions  of  law  as  well  as  of  judges  of  the  law  in  criminal  cases.  See 
fact  as  are  involved  in  the  general  ques-  also  State  v.  Wilkinson,  2  Vt  280;  Doss 
tion,  and  there  is  no  mode  in  which  their  v.  Commonwealth,  1  Gratt.  667 ;  State  v: 
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the  judicial  prerogative  to  direct  conclusively  upon  the  law  can- 
not be  carried  very  far  or  insisted  upon  with  much  pertinacity, 
when  the  jury  have  such  complete  power  to  disregard  it,  witiiout 
the  action  degenerating  into  something  like  mere  scolding.  Upon 
this  subject  the  remarks  of  Mr.  Justice  Baldwin^  of  the  Supreme 
Court  of  the  United  States,  to  a  jury  assisting  him  in  the  trial  of 
a  criminal  charge,  and  which  are  given  iji  the  note,  seem  pecul- 
iarly dignified  and  appropriate,  and  at  the  same  time  to  embrace 
about  all  that  can  properly  be  said  to  a  jury  on  this  subject.^ 

Jones,  6  Ala.  066 ;  State  v.  Snow,  18  Me.  be  the  law.    On  an  acquittal  there  is  no 

346;  State  v.  Alien,  1  McCord,  625,  10  judgment;  and  the  court  do  not  act,  and 

Am.  Dec  687 ;  Armstrong  v.  State,  4  cannot  Judge,  tiiere  remaining  nothing  to 

Blackf.  247 ;  Warren  r.  State.  4  Blackf.  act  upon. 

150 ;  Stocking  v.  State,  7  Ind.  826 ;  Lynch  **  This,  then,  you  wUl  understand  to  be 

o.  State,  9  Ind.  541 ;  Nelson  v.  State,  2  what  is  meant  by  your  power  to  decide 

Swan,  482 ;  People  v.  Thayers,  1  Park,  on  the  law ;  but  yon  will  still  bear  in 

C.  R.  506 ;  People  v.  Videto,  1  Park.  C.  mind  that  it  is  a  very  old,  sound,  and 

R.  008.     The  subject  was   largely  dis-  valuable  maxim  in  law,  that   the   court 

cussed  in   People  t;.  Croswell,  8  Johns,  answi^rs  to  questions  of  law,  and  the  jury 

Cas.  837.     In  Virginia,  it   is  said   that  to  facts.     Every  day's  experience  evinces 

unless   instructions    are  asked,  a   court  the  wisdom  of  this  rule."    United  States 

should  in  general  not  instruct  the  jury  r.  Wilson,  Baldw.  108.      We  quote  also 

upon   the   law ;   Dejarnette  v.  Com.,  75  from    an  Alabama    case :    "  When    the 

Va.  867,  and  in   Maryland  it  seems  to  power  of  juries  to  find  a  general  verdict, 

be  optional  with  the  court  to  instruct  and  consequently  their  right  to  determine 

them.     Broil  v.  State,  45  Md.  356.  without  appeal  both  law  and  fact,  is  ad- 

^  "  In  repeating  to  you  what  was  said  roitted,  the  abstract  question  whether  it 
on  a  former  occasion  to  another  jury,  is  or  is  not  their  duty  to  receive  the  law 
that  you  have  the  power  to  decide  on  the  from  the  court  becomes  rather  a  question 
law  as  well  as  the  facts  of  this  case,  and  of  casuistry  or  conscience  than  one  of 
are  not  bound  to  find  according  to  our  law ;  nor  can  we  think  that  anything  is 
opinion  of  the  law,  we  feel  ourselves  con-  gained  in  the  administration  of  criminal 
straine<1  to  make  some  explanations  not  justice  by  urging  the  jury  to  disregard 
tlien  deemed  necessary,  but  now  called  the  opinion  of  the  court  upon  the  law  of 
for  from  the  course  of  the  defence.  You  the  case.  It  must,  we  think,  be  admitted, 
may  find  a  general  verdict  of  guilty  or  that  tlie  judge  is  better  qualified  to  ex- 
not  guilty,  as  yon  think  proper,  or  you  pound  the  law,  from  his  previous  train- 
may  find  the  facts  specially,  and  leave  ing,  tlian  the  jury ;  and  in  practice,  unless 
the  guilt  or  innocence  of  the  prisoner  to  he  manifests  a  wanton  disregard  of  the 
the  judgment  of  the  court  If  your  ver-  rights  of  the  prisoner,  —  a  circumstance 
diet  acquit  the  prisoner,  we  cannot  grant  wiiich  rarely  happens  in  this  age  of  the 
a  new  trial,  however  much  we  may  differ  world  and  in  this  country,  —  his  opinion 
with  you  as  to  the  law  which  governs  the  of  the  law  will  be  received  by  the  jury  as 
case;  and  in  this  respect  a  jury  are  the  an  authoritative  exposition,  from  their 
judges  of  the  law,  if  they  choose  to  be-  conviction  of  his  superior  knowledge  of 
come  so.  Their  judgment  is  final,  not  the  subject.  The  right  of  the  jury  is 
because  they  settle  the  law,  but  because  doubtless  one  of  inestimable  value,  es- 
they  think  it  not  applicable,  or  do  not  pecially  in  those  cases  where  it  may  be 
choose  to  apply  it  to  the  case.  supposed  that  the  government  has  an  in- 

"But  if  a  jury  find  a  prisoner  guilty  terest  in  the  conviction  of  the  criminal; 

against  the  opinion  of  the  court  on  the  but  in  this  country,  where  the  govem- 

law  of  the  case,  a  new  trial  will  be  granted,  ment  in  all  its  branches,  executive,  legis- 

No  court  will  pronounce  a  judgment  on  lative,  and  judicial,  is  created    by   the 

a  prisoner  against  what  they  believe  to  people,  and  is  in  £ict  their  servant,  we 

80 
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One  thing  more  is  essential  to  a  proper  protection  of  accused 
parties,  and  that  is,  that  one  shall  not  be  subject  to  be  twice  put 
in  jeopardy  upon  the  same  charge.  One  trial  and  verdict  must, 
as  a  general  rule,  protect  him  against  any  subsequent  accusation 
of  the  same  offence,^  whether  the  verdict  be  for  or  against  him, 

are  unable  to  perceive  why  the  jury  inexorable  justice  which  you  have  ex- 
should  be  invited  or  urged  to  exercise  changed  for  tlie  banners  of  freedom." 
this  right  contrary  to  their  own  convicv  The  province  of  the  jury  is  sometiniea 
tions  of  their  capacity  to  do  so,  without  invaded  by  instructions  requiring  them 
danger  of  mistake.  It  appears  to  us  that  to  adopt,  as  absolute  conclusions  of  law, 
it  IS  sufficient  that  it  is  admitted  that  it  is  those  deductions  which  they  are  at  liberty 
their  peculiar  province  to  determine  facts,  to  draw  from  a  particular  state  of  facts, 
intents,  and  purposes ;  tliat  it  is  their  if  tliey  regard  them  as  reasonable :  such 
right  to  find  a  general  verdict,  and  conse-  as  that  a  homicide  must  be  presumed 
quently  that  tliey  must  determine  the  malicious,  unless  the  defendant  proves  the 
law;  and  whether  in  the  exercise  of  tliis  contrary;  which  is  a  rule  contradictory 
right  they  will  distrust  the  court  as  ex-  of  the  results  of  common  observation ; 
pounders  of  the  law,  or  whether  they  will  or  that  evidence  of  a  previous  good  char- 
receive  the  law  from  tlie  court,  must  be  acter  in  the  defendant  ought  to  be  dia- 
left  to  their  own  discretion  under  the  .regarded,  unless  the  other  proof  presents 
sanction  of  the  oath  they  have  taken."  a  doubtful  case;  wliich  would  deprive  an 
State  V.  Jones,  6  Ala.  672.  But  as  to  accused  party  of  his  chief  protection  in 
this  case,  see  Batre  v.  State,  18  Ala.  119.  many  cases  of  false  accusations  and  con- 
It  cannot  be  denied  that  discredit  is  spiracles.  See  People  v,  Garbutt,  17 
sometimes  brought  upon  the  administra-  Mich.  9;  People  v.  Lamb,  2  Keyes,  860; 
tion  of  justice  by  juries  acquitting  parties  State  v.  Hunry,  5  Jones'  (N.  C),  66 ;  Har- 
who  are  sufficiently  shown  to  be  guilty,  rington  v.  State,  19  Ohio  St.  269;  Silvus 
and  where,  had  the  trial  been  by  the  v.  State,  22  Ohio  St.  90 ;  State  v.  Patter- 
court,  a  conviction  would  have  been  sure  son,  46  Vt  808;  Kemsen  v.  People,  43 
to  follow.  In  such  cases  it  must  be  sup-  N.  Y.  6 ;  Kistler  v.  State,  54  Ind.  400* 
posed  that  the  jury  have  been  controlled  Upon  the  presumption  of  malice  in  homi- 
by  their  prejudices  or  their  sympathies,  cide,  the  reader  is  referred  to  the  Review 
However  that  may  be,  it  by  no  means  of  the  Trial  of  Professor  Webster,  by 
follows  that  because  the  machinery  of  Hon.  Joel  Parker,  in  the  North  American 
jury  trial  does  not  work  satisfactorily  in  Review,  No.  72,  p.  178.  See  also,  upon 
every  case,  we  must  therefore  condemn  the  functions  of  judge  and  jury  respec- 
and  abolish  the  system,  or,  wliat  is  still  tively,  the  cases  of  Commonwealth  v. 
worse,  tolerate  it,  and  yet  denounce  it  Wood,  11  Gray,  86;  Maher  v.  People,  10 
as  being  unworthy  of  public  confidence.  Mich.  212 ;  Commonwealth  v.  Billings,  07 
The  remarks  of  Lord  ErskinCf  the  most  Mass.  405 ;  State  v.  Patterson,  63  N.  C. 
distinguished  jury  lawyer  known  to  Eng-  520;  State  v.  Newton,  4  Nev.  410.  £See, 
lish  history,  may  be  quoted  as  peculiarly  upon  the  right  of  the  jury  to  pass  upon 
appropriate  in  this  connection  :  "  It  is  of  the  law,  note  to  State  v.  Whitmore  in  42 
the  nature  of  everything  that  is  great  Am.  St.  Rep.  290-295;  13  Am.  Law  Reg. 
and  useful,  both  in  the  animate  and  in-  855,  and  7  Crim.  Law  Mag.  652.  No 
animate  world,  to  be  wild  and  irregular,  more  scholarly  contribution  to  tlie  dis- 
and  we  must  be  content  to  take  them  cussion  of  this  general  subject  of  *'  Law 
with  the  alloys  which  belong  to  them,  or  and  Fact  in  Jury  Trials  "  can  be  found 
live  without  them.  .  .  .  Liberty  herself,  than  in  the  late  Professor  Thayer's  "  Pre- 
the  last  and  best  gift  of  God  to  his  crea-  liminary  Evidence  at  the  Common  Law/' 
tures,  must  be  taken  just  as  she  is.    You  c.  5.^ 

might  pare  her  down  into  bashful  regu-  ^  By  the  same  offence  is  not  signified 

larity,  shape  her  into  a  perfect  model  of  the  same  eo  nomine,  but  the  same  crim- 

severe,  scrupulous  law ;  but  she  would  inal  act  or  omission.    Hershfield  t;.  State, 

tlien  be  liberty  no  longer  ;  and  you  must  11  Tex.  App.  207;   Wilson  v.  State,  24 

be  content  to  die  under  the  lash  of  this  Conn.  57;  State  v.  Thornton,  87  Mo.  360; 
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and  whether  the  coui*t8  are  satisfied  with  the  verdict  or  not  We 
shall  not  attempt  in  this  place  to  collect  together  the  great 
number  of  judicial  decisions  bearing  upon  the  question  of  legal 
jeopardy,  and  the  exceptions  to  the  general  rule  above  stated ;  for 
these  the  reader  must  be  referred  to  the  treatises  on  criminal 
law,  where  the  subject  will  be  found  to  be  extensively  treated. 
It  will  be  sufficient  for  our  present  purpose  to  indicate  very 
briefly  some  general  principles. 

A  person  is  in  legal  jeopardy  when  he  is  put  upon  trial,  before 
a  court  of  competent  jurisdiction,  upon  indictment  or  information 
which  is  sufficient  in  form  and  substance  to  sustain  a  conviction, 
and  a  jury  has  been  charged  with  his  deliverance.^    And  a  jury  is 

Holt  V.  State,  88  Ga.  187 ;  Commonwealth  2  Dev.  &  Bat.  162;    Commonwealth  r. 

V.   Hawkins,   11   Busli,  603;    People  v.  Tuck,  20   Pick.   866;   People   v.  Webb, 

Major8,65Cal.l38,  SPac.  597;  People  t7.  28  Cal.  467;  People  v.  Cook,  10  Mich. 

Stephens,  79  Cal.  428.  21  Pac.  856;  State  164;  State  v.  Ned,  7  Port.  217;  State  v. 

V,  Colgate,  81  Kan.  511, 8  Pac.  846 ;  State  Callendine,  8  Iowa,  288 ;  (^State  v.  Rook, 

V.  Mikesell,  70  Iowa,  176,  30  N.  W.  474 ;  61  Kan.  882,  59  Pac.  658. 49  L.  R.  A.  186 ; 

Hant  V.  State,  86  Ala.  604,  6  So.  120;  State  u.  Richardson,  47  S.  C.  166,  25  S.  E. 

Moore  v.  State,  71  Ala.  807.    (^The  same  220,  85  L.  R.  A.  238.J    If  a  defendant 

act  may  be  an  offence  against  two  or  is  arraigned  before  a  Justice  who  has 

more  jurisdictions,  and  each  may  punish  jurisdiction,  and  pleads  guilty,  and   the 

it.     Re  Chapman,  166  U.  S.  661,  17  Sup.  prosecutor  dismisses  the  case,  he  has  been 

Ot.  Rep.  677;  Crosslcy  v.  California,  168  in  jeopardy.    Bos  well  v.  State,  111  Ind. 

U.  S.  640,  18  Sup.  Ct.  Rep.  242 ;  8.  c  ,  be-  47.    It  cannot  be  said,  however,  that  a 

low,  People  V.  Worden,  118  Cal.  569,  45  party  is  in  legal  jeopardy  in  a  prosecu- 

Pac.  844.    Where  accused  is  acquitted  of  tion  brought  about  by  his  own  procure- 

the  offence  charged,  he  cannot  thereafter  ment;  and  a  former  conviction  or  acquit- 

beprosecutedforperjury  in  swearing  tliat  tal  is  consequently  no  bar  to  a  second 

he  did  not  commit  the  ofience  charged,  indictment,  if  the  former  trial  was  brought 

Cooper  p.  Commonwealth,  106  Ky.909,  51  about  by  the  procurement  of  the  defend- 

S.  W.  789,  45  L.  R.  A.  216.    That  same  ant,  and  the  conviction  or  acquittal  was 

act  may  involve  two  offences  against  the  the  result  of  fraud  or  collusion  on  his 

State,  see  Commonwealth  v.  Vaughn,  101  part.      Commonwealth   v.   Alderman,    4 

Kj.  603,  42  S.  W.  117,  45  L.  R.  A.  858,  Mass.  477;  State  v.  Little,  1  N.  H.  257; 

and  note  thereto  in  L.  R.  A.     Where  State  v.  Lowry,  1   Swan,  85;'  State  v. 

putative  &ther  is  liable  to  fine,  no  appeal  Green,  16  Iowa,  289.     See  also  State  v. 

can  be  allowed  against  successful  defend-  Reed,  26  Conn.  202 ;  Bigham  v.  State,  59 

ant  in  a  bastardy  proceeding.    State  t;.  Miss.  529 ;  State  v.  Simpson,  28  Minn.  66, 

Ostwalt,  118  N.  C.  1208,  24  S.  £.  660,  82  9  N.  W.  78;  McFarland  v.  State,  68  Wis. 

L.  R.  A.  896.    Stotute  giving  State  right  400,  82  N.  W.  226.     And  if  a  jury  is 

of  appeal  upon  questions  of  law  in  crim-  called  and  sworn,  and  then  discharged 

inal  cause  is  valid.   State  i'.  Lee,  65  Conn,  for  the  reason  that  it  is  discovered  the 

265,  80  Atl.  1110,27  L.  R.  A.  498,48  Am.  defendant  has  not  been  arraigned,  this 

8t.  202.^  will  not  constitute  a  bar.    United  States 

1  Commonwealth  r.  Cook,  6  S.  &  R.  r.  Riley,  5  Blatch.  204.    In  State  v.  Gar- 

686 ;  State  r.  l^orvell,  2  Yerg.  24;  Wil-  vey,  42  Conn.  282,  it  is  held  that  a  prose- 

liams  V.  Commonwealth,  2  Gratt.  508;  cution  ;io/.  pros^eJ  after  the  jury  is  sworn 

People    V.    McGowan,    17    Wend.    886 ;  is  no  bar  to  a  new  prosecution,  "  If  the 

Mounts  v.  State,  14  Ohio,  295;  Price  v.  prisoner  does  not  claim  a  verdict,  but 

8tate,190hio,428;  Wright  v.  State,  5  Ind.  waives  his  right  to  insist  upon  it."    See 

292;  State  r.  Nelson,  26  Ind.  866;  State  Hoffman  v.  State,  20  Md.  425.      [^See 

V.  Spier,  1  Der.  491 ;  State  v,  £phraim,  notes  to  21  L.  ed.  U.  S.  872,  6  L.  ed.  U.  S. 
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said  to  be  thus  charged  when  they  have  been  impanelled  and 
8wom.^  The  defendant  then  becomes  entitled  to  a  verdict  which 
shall  constitute  a  bar  to  a  new  prosecution ;  and  he  cannot  be  de- 
prived of  this  bar  by  a  nolle  prosequi  entered  by  the  prosecuting 
officer  against  his  will,  or  by  a  discharge  of  the  jury  and  continu- 
ance of  the  cause.^ 

If,  however,  the  court  had  no  jurisdiction  of  the  cause,^  or  if 
the  indictment  was  so  far  defective  that  no  valid  judgment  could 
be  rendered  upon  it,*  or  if  by  any  overruling  necessity  the  jury 
are  discharged  without  a  verdict,^  which  might  happen  from  the 

166,  4  L.  R.  A.  543,  and  1  L.  R.  A.  451.  order  to  try  again  upon  another  corn- 
Indefinite  suspension  of  sentence  and  dis-  plaint  Com.  v.  Hart,  149  Mass.  7,  20 
charge  without  recognizance  after  plea  N.  E.  810.  QProof  that  a  juror  is  sick 
of  guilty  amounts  to  a  complete  loss  of  must  be  given  in  open  court  in  order  to 
power  over  prisoner,  and  he  cannot  sub-  justify  discharge  of  jury  and  retention  of 
sequently  be  taken  and  sentenced.  Peo-  prisoner.  Telephone  message  is  insuffi- 
pie  V.  Allen,  155  111.  61,  39  N.  £.  568,  41  cient.  State  v.  Nelson,  19  R.  I.  467,  84 
L.  R.  A.  473;  but  the  court  may  after  Atl.  990,  33  L.  R.  A.  559,  61  Am.  St.  780. 
aentence  suspend  in  whole  or  in  part  the  See  also  Upchurch  v.  State,  86  Tex.  Cr. 
execution  thereof,  and  may  at  any  time  624, 38  S.  W.  206, 44  L.  R.  A.  694.  Where 
thereafter  within  the  term  in  which  such  one  in  his  defence  to  a  prosecution  for  an 
sentence  was  rendered  revoke  the  suspen-  assault  with  intent  to  murder  offers  to 
sion  of  execution.  Weber  v.  State,  58  Ohio  prove  a  former  conviction  of  a  battery 
St.  616,  51  N.  E.  116, 41  L.  R.  A  472.  See  for  the  same  attack,  held  a  good  ilefenoe. 
also  People  v.  Monroe  Co.  Ct.,  141  N.  Y.  People  v.  McDonald,  —  Cal.  — ,  69  Pac. 
288,  36  N.  E.  386,  23  L.  R.  A.  856.  Stat-  1006.  But  see  Reg.  v.  Morris,  10  Cos 
ute  giving  complainant  in  criminal  case  0.  C.  480,  where  a  prosecution  for  aa 
for  illegal  fishing  a  right  of  appeal  in  case  assault,  afterward  resulting  in  death,  is 
of  acquittal  is  void.  People  r.  Miner,  144  held  to  be  no  bar  of  a  prosecution  for  the 
111.  308,  33  N.  E.  40,  19  L.  R.  A.  842,  and  felony.] 
note.]  '  Commonwealth  v.  Goddard,  13  Mass. 

1  McFadden  v.  Commonwealth,  23  Pa.  455;  People  r.  Tyler,  7  Mich.  161 ;  Mon- 

Sr.  12 ;  Lee  v.  State,  26  A  rk.  260,  7  Am.  tross  v.  State,  61  Miss.  429 ;  State  v.  Shelly, 

Rep.  611 ;   O'Brian  v.  Commonwealth,  9  98  N.  C.  673, 4  S.  E.  580 ;  Brown  v.  State, 

Bush,  333,  15  Am.  Rep.  715.     The  jury  79  Ga.  824,  4  S.  £.  861.     Acquittal  by 

must  be  of  competent  men.    If,  after  the  court-martial  is  no  bar  to  a  prosecution 

jury  is  sworn  but  before  any  evidence  is  in  the  criminal  courts.    State  v.  Rankin, 

taken,  an  incompetent  juror  is  set  aside,  4  Cold.  146;  United  States  v.  Cashtel,  1 

there  has  been  no  jeopardy.     People  v.  Hughes,  552. 

Barker,  60  Mich.  277,  27  N.  W.  539;         *  Gerard  p.  People,  4  111.363;  Pritcb- 

State  V.  Pritchard,  16  Nev.  101.    Com-  ett  u.  State,2  Sneed,  285;  People  r.  Cook, 

pare  Adams  v.  State,  99  Ind.  244;  Whit-  10  Mich.  164;  Mount  v.  Commonwealth, 

more  v.  State,  43  Ark.  271.  2  Duv.  93 ;  People  v,  McNcaly,  17  Cal. 

«  People  i;.  Barrett,  2    Caines,  804;  833;  Kohlheimer  v.  State,  89  Miss.  548; 

Commonwealth  v.  Tuck,  20  Pick.   3(35;  State  v.  Kason,  20  La.  Ann.  48;  Black 

Mounts  V.  State,  14  O'.iio,  295;  State  ».  v.  State,  86  Ga.  447;  Commonwealth  9. 

Connor,  6  Cold.  311;  State  v.  Calh-ndine,  Bakeman,  105  Mass.  53;  State  v.  Ward, 

8  Iowa,  288;  Baker  v.  State,  12  Ohio  St.  48  Ark.  86,  2  S.  W.  191;  People  v.  Clark, 

214;  Grogan  v.  State,  44  Ala.  9;  State  v.  67  Cal.  99,  7  Pac.  178;  Garvey*8  Case,  7 

Alman,  64  N.  C.  364 ;  Nolan  v.  Slate,  55  Col.  384,  4  Pac.  758. 
Ga.  521;  Pizaiio  v.  Slate,  20  Tex.  App.         »  United   States  v.  Perez.  9  Wheat 

139.    It  is  otherwise  in  Vermont.    State  679;   State  v.  Ephraim,  2   Dev.  &  Bat. 

V.  Champeau,  53  Vt.  313,  86  Am.  Rep.  166 ;  Commonwealth  v.  Fells,   9  Leigh, 

754.    A  judge  cannot  order  discharge  in  620;  People  v.  Goodwin,  18  Johns.  205; 
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sickness  or  death  of  the  judge  holding  the  court,^  or  of  a  juror,^ 
or  the  inability  of  the  jury  to  agree  upon  a  verdict  after  reason- 
able time  for  deliberation  and  effort ;  ®  or  if  the  term  of  the  court 
as  fixed  by  law  comes  to  an  end  before  the  trial  is  finished  ;*  or 
the  jury  are  discharged  with  the  consent  of  the  defendant  ex- 
pressed or  implied  ;^  or  if,  after  verdict  against  the  accused,  it  has 
been  set  aside  on  his  motion  (a)  for  a  new  trial,  or  on  writ  of  error,^ 

Commonwealth  v.  Bowden,  9  Mass.  194 ;  State,  25  Neb.  784, 41  N.  W.  788;  PoweU 

UoffmaD  V.  State,  20  Md.  425;  Price  v.  v.  State,  17  Tex.  App.  845;  State  v,  Sat- 

State,  36  Miss.  533.      In  State  o.  Wise-  fin,  22  W.  Va.  771.    [Upon  discharging 

man,  68  N.  0.  203,  the  officer  in  charge  of  jury  without  a  Terdict,  see  notes  to  21  L. 

the  jury  was  found  to  have  been  convers-  ed.  U.  S.  872,  and  6  L.  ed.  U.  S.  165. 

ing  with  them  in  a  way  calculated  to  in-  That  jur}'  may  be  discharged  when  un- 

fluence  tliem   unfavorably   towards  the  able  to  agree,  and  prisoner  may  then  be 

evidence  of  the  prosecution,  and  it  was  retried,  see  State  v.  Hager,  61  Kan.  604, 

held  that  this  was  such  a  case  of  neces-  59  Pac.  1080, 48  L.  R.  A.  254 ;  Re  Allison, 

sity  as  authorized  the  judge  to  permit  a  13  Col.  625,  22  Pac.  820, 10  L.  R.  A.  790, 

juror  to  be  withdrawn,  and  that  it  did  not  16  Am.  St.  224.    See  also  United  States 

operate  as  an  acquittal.    See  also  State  v,  v.  Perez,  9  Wheaton,  579.    The  opposite 

Washington,  89  N.   C.  535.    If  a  nolle  conclusion  is  reached  by  the   Supreme 

prosequi  to  an  indictment  is  entered  after  Court  of  Pennsylvania  in  Com.  v.  Fitz- 

the  jury  is  sworn,  because  it  is  found  that  patrick,  121  Pa.  St.  109,  15  Atl.  466,  6 

the  person  alleged  to  have  been  murdered  Am.  St.  757 ;   Dreyer  v.  Illinois,  —  U.  S. 

is  misnamed,  this  is  no  bar  to  a  new  in-  — ,  28  Sup.  Ct.  Rep.  28-3 

dictment  which  shall  give  the  name  co^  ^  State  v.  Brooks,  3  Humph.  70 ;  State 

rectly.   Taylor  v.  State,  35  Tex.  97.  r.  Battle,  7  Ala.  259;  Mahala  t;.  State,  10 

1  Nugent  V.  State,  4  Stew.  &  Port.  72.  Yerg.  532;   State  v.  Spier,  1   Dev.  491 ; 

^  Hector  v.  State,  2  Mo.  166 ;  State  p.  Wriglit  v.  State,  6  Ind.  290.    See  Whitten 

Curtis,  5  Humph.  601 ;  Mahala  v.  State,  r.  State,  61  Miss.  717. 

10  Yerg.  532 ;  Commonwealth  v.  Fells,  9  ^  State  o.  Slack,  6  Ala.  676 ;  Elijah  v. 

Leigh,  613;  Doles  v.  State,  97  Ind.  555;  State,  1  Humph.  103;  Commonwealth  v. 

State  r.  Emery,  69  Vt.  84,  7  Atl.  129.  Stowell,  9  Met.  672;  People  t^.  Curtis,  76 

[Or  from  the  fact  just  then  brought  to  Cal.  67,  17  Pac.  941 ;  People  v.  White,  68 

the  judge's  notice  that  one  of  the  jurors  Mich.  648,  37  N.  W.  34;  State  v.  Parker, 

had  sat  upon  the  grand  jury  tliat  returned  66  Iowa,  586,  24  N.  W.  225.    As  to  the 

the    indictment.     Thompson    r.    United  effect  of  jury's  separation  by  defendant's 

States,  155  U.  S.  271,  15  Sup.  Ct.  Rep.  consent,  see  State  v.  Ward,  48  Ark.  36, 

73.      Or    was    otherwise    incompetent.  2  S.  W.  101;   Hilands  v.  Com.,  Ill  Pa. 

Simmons  v.  United  States,  142  U.  S.  148,  St.  1,  2  Atl.  70. 

12  Sup.  Ct.  Rep,.  171.3  «  Kendall  v.  State,  65  Ala.  492 ;  State 

'  People  V.  Goodwin,  18  Johns.  187;  v.  Blaisdell,   59  N.  H.  328;   Gannon  t*. 

Commonwealth  t^.  Olds,  6  Lit.  140;  Dob-  People,  127  111.  607,  21  N.  E.  625;  State 

bins  17.  State,  14  Ohio  St.  493;  Miller  v.  r.  Brecht,  41  Minn.  60,  42  N.  W.  602; 

State,  8  Ind.  825;  State  v.  Walker,  26  People  v.  Hardisson,  61  Cal.  378.    See 

Ind.    846;    Commonwealth    v.    Fells,  9  Com.    r.  Downing,   150    Mass.   197,   22 

Leigh,  613;  Winsor  u.  The  Queen,  L.  R.  N.  E.  912.    And  it  seems,  if  the  verdict 

1  Q.  B.  289;  State  t;.  Prince,  63  N.  C.  is  so  defective  that  no  judgment  can  be 

629;  Moseley  o.  State.  88  Tex.  671 ;  Les-  rendered  upon  it,  it  may  be  set  aside 

ter  V.  State,  33  Ga.  829;  Ex  partf.  Mc-  even  against  the  defendant's  objection, 

Laughlin,  41  Cal.  211, 10  Am.  Rep.  272  ;  and  a  new  trial  had.    State  v,  Redman, 

People   V.  Harding,  53    Mich.  481,    18  17  Iowa,  329. 
N.  W.  666,  19  N.  W.  165;   Conklin  w. 

(a)  See  Murphy  v.  Massachusetts,  177  U.  8.  166,  20  Sup.  Ct.  Rep.  689,  aff.  174 
Mass.  869,  64  N.  £.  860. 


n 
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or  the  judgment  thereon  been  arrested,^  —  in  any  of  these  cases 
the  accused  may  again  be  put  upon  trial  upon  the  same  facts 
before  charged  against  him,  and  the  proceedings  had  will  consti- 
tute no  protection.  But  where  the  legal  bar  has  once  attached,  (a) 
the  government  cannot  avoid  it  by  varying  the  form  of  the  charge 
in  a  new  accusation :  if  the  first  indictment  or  information  were 
such  that  the  accused  might  have  been  convicted  under  it  on 
proof  of  the  facts  by  which  the  second  is  sought  to  be  sustained, 
then  the  jeopardy  which  attached  on  the  first  must  constitute  a 
protection  against  a  trial  on  the  second.^  And  if  a  prisoner  is 
acquitted  on  some  of  the  counts  in  an  indictment,  and  convicted 
on  otiiers,  and  a  new  trial  is  obtained  on  his  motion,  he  can  be 
put  upon  trial  a  second  time  on  those  counts  only  on  which  he 
was  before  convicted,  and  is  forever  discharged  from  the  others.* 

1  Casborufl  v.  People,  13  Johns.  351 ;  lowed  to  plead  former  jeopardy.  Up- 
State  u.  Clark,  «9  Iowa.  196. 28  N.  W.  537.  church  v.  State,  86  Tex.  Cr.  624,  38  S.  W. 
But  where  the  indictment  was  good,  and  200,  44  L.  K.  A.  694 ;  State  v.  Nelson,  10 
the  judgment  was  erroneously  arrested,  R.  I.  467,  34  Atl.  990, 83  L.  R.  A.  659 ;  and 
the  verdict  was  held  to  be  a  bar.  State  upon  former  jeopardy  by  reason  of  dis- 
V,  Norvell,  2  Yerg.  24.  See  People  r.  charge  of  jury  in  prisoner's  absence,  see 
Webb,  28  Cal.  467.  So  if  the  error  was  note  to  this  case  in  L.  R.  A.  Where  in- 
in  the  judgment  and  not  in  the  prior  pro-  junction  may  issue  to  prevent  a  pro- 
ceedings, if  the  judgment  is  reversed,  the  hihited  act,  punishment  for  contempt  in 
prisoner  must  be  discharged.  See  post j  disobeyingtheinjunction  will  not  prevent 
p.  473.  But  it  is  competent  for  tite  legis-  a  prosecution  for  the  crime.  State  r. 
lature  to  provide  that  on  reversing  the  Roby,  142  Ind.  168,  41  N.  E.  145,  38 
erroneous  judgment  in  such  case,  the  L.  R.  A.  213,  51  Am.  St.  174.  The  fact 
court,  if  the  proper  proceedings  are  regu*  that  acquittal  was  secured  by  bribery  of 
lar,  sliall  remand  the  case  for  the  proper  prosecuting  attorney  does  not  invalidate 
sentence.  McKee  v.  People,  32  N.  Y.  230.  plea  of  former  jeopardy.  Shideler  v, 
QUpon  correction  of  sentence  and  re-sen-  State,  129  Ind.  528,  28  N.  E.  537, 29  N.  E. 
tence,  see  note  to  36  L.  ed.  U.  S.  969.]  36,  16  L.  R.  A.  225,  28  Am.  St.  206.] 

It  is  also  competent,  by  statute,  in  the  '^  Campbell  v.  State,  9  Yerg.  833;  State 

absence  of  express  constitutional  prohibi-  v.  Kettle,  2  Tyler,  475;   Morris  t7.  State, 

tion,  to  allow  an  appeal  or  writ  of  error  to  8  S.  &  M.  702 ;  Esmon  v.  State,  1  Swan, 

the  prosecution,  in  criminal  cases.    See  14 ;  Guenther  v.  People,  24  N.  Y.  100 ; 

cases,  p.  462,  note  2.  State  t\  Kattleman,  35  Mo.  105  ;   State  v. 

2  State  V,  Cooper,  13  N.  J.  860 ;  Com-  Ross,  29  Mo.  89 ;  State  v.  Martin,  30  Wis. 
monwealth  v.  Roby,  12  Pick.  504;  Peo-  216,  11  Am.  Rep.  567;  United  States  v. 
pie  ».  McGowan,  17  Wend.  386;  Pricey.  Da%'enport,  Deady,  264,  1  Green,  Cr. 
State,  19  Ohio,  423;  Leslie  i*.  State,  18  R.  429;  Stuart  v.  Commonwealth,  28 
Ohio  St.  395 ;  State  v.  Benham,  7  Conn.  Gratt.  950;  Johnson  v.  State,  29  Ark.  81 ; 
414.  See  Mitchell  v.  State,  42  Ohio  St.  Barn ett  &.  People,  54  111.  831 ;  con/ra.  State 
38:^ ;  Williams  v.  Com.,  78  Ky.  93 ;  Sims  v.  Behimer,  20  Ohio  St.  572.  A  nolle  pro- 
V.  State,  66  Miss.  33,  5  So.  525.  I^Where  sequi  on  one  count  of  an  indictment  after 
judge  is  authorized  to  discharge  jury  a  jury  is  called  and  sworn,  is  a  bar  to  a 
when  a  juror  becomes  sick,  such  dis-  new  indictment  for  the  offence  charged 
charge  must  be  in  open  court  and  in  therein.  Baker  v.  State,  12  Ohio  St.  214 ; 
presence  of  prisoner ;  else  he  will  be  al-  Murphy  o.  State,  25  Neb.  807,  41  N.  W. 

(a)  QAs  to  when  jeopardy  attaches,  see  notes  to  4  L.  R.  A.  543,  and  1  L.  R  A. 
451 ;  aUo  to  21  L.  ed.  U.  S.  872,  and  to  6  L.  ed.  U.  S.  165.] 
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Excessive  Fines  and  Cruel  and  Unusual  Punishments. 

It  is  also  a  constitutional  requirement  that  excessive  bail  shall 
not  be  required,  nor  cruel  and  unusual  punisiiments  inflicted. 

Within  such  bounds  as  may  be  prescribed  by  law,  the  question 
what  fine  shall  be  imposed  is  one  addressed  to  the  discretion  of 
the  court.  But  it  is  a  discretion  to  be  judicially  exercised ;  and 
there  may  be  cases  in  which  a  punishment,  though  not  beyond 
any  limit  fixed  by  statute,  is  nevertheless  so  clearly  excessive  as 
to  be  erroneous  in  law.^  A  fine  should  have  some  reference 
to  the  party's  ability  to  pay  it.  By  Magna  Charta  a  freeman  was 
not  to  be  amerced  for  a  small  fault,  but  according  to  the  degree 
of  the  fault,  and  for  a  great  crime  in  proportion  to  the  heinous- 
ness  of  it,  saving  to  him  his  contenement ;  and  after  the  same  man- 
ner a  merchant,  saving  to  him  his  merchandise.  And  a  villein 
was  to  be  amerced  after  the  same  manner,  saving  to  him  his  wain- 
age.  The  merciful  spirit  of  these  provisions  addresses  itself  to 
the  criminal  courts  of  the  American  States  tiirough  the  provisions 
of  their  constitutions. 

792.  See  Com.  v.  Danster,  145  Mass.  the  vigorous  dissenting  opinion  of  Mr. 
101,  13  N.  £.  850.  I^On  tlie  subject  of  Justice  Field  in  tiiis  case,  and  also  the 
double  jeopardy,  see  50  Cent.  L.  Jour,  dissenting  opinion  of  UarUm  and  Brewer^ 
148 J  JJ.  And  see  also  Stat»  v.  Whitaker,  48 
1  The  subject  of  cruel  and  unusual  La.  Ann.  627,  19  So.  457,  85  L.  R.  A. 
punishments  was  somewhat  considered  561,  and  note  thereto  in  L.  R.  A.,  in 
in  Barker  r.  People,  3  Cow.  686,  wliere  which  cases  upon  "  cruel  and  unusual 
the  opinion  was  expressed  by  Chancellor  punishment"  are  collected.  In  Whita- 
Sanford  that  a  forfeiture  of  fundamental  ker's  case  it  was  held,  that  a  total  im- 
right  —  e.  <7.  the  right  to  jury  trial —  prisonment  for  2160  days  or  fine  of  $720 
could  not  be  imposed  as  a  punishment,  for  72  violations  imposed  within  one 
but  that  a  forfeiture  of  the  right  to  hold  hour  and  forty  minutes,  though  upon 
office  might  be.  But  such  a  forfeiture  separate  complaints,  was  within  the  pro- 
could  not  be  imposed  without  giving  a  hibition  of  the  constitution.  Also  Ex 
right  to  trial  in  the  usual  mode.  Com-  parte  Keeler,  45  S.  C.  537,  23  S.  E.  865, 
monwealth  r.  Jones,  10  Bush,  725.  In  81  L.  R.  A.  678,  55  Am.  St.  785.  See  also 
Done  i;.  People,  5  Park.  864,  the  cruel  People  ex  rei.  Tweed  v.  Liscomb,  60  N.  Y. 
punishments  of  colonial  times,  such  as  559,  19  Am.  Rep.  211,  upon  cumulative 
burning  alive  and  breaking  on  the  wheel,  punishment,  holding  that  punishment  for 
were  enumerated  by  W,  W.  Campbell,  J.,  several  offences  charged  in  separate 
who  was  of  opinion  that  they  must  be  counts  of  same  indictment  is  unlawful : 
regarded  as  "cruel"  if  not  "unusual,'*  that  punishment  for  one  offence  exhausts 
and  therefore  as  being  now  forbidden,  the  power  of  the  court  under  that  Indict- 
[And  where  the  criminal  Is  convicted  of  ment.  Life  imprisonment  for  construc- 
many  offences,  he  cannot  complain  if  the  tive  rape  is  not  invalid,  even  though  the 
punishments  therefor  are  cumulated,  legal  age  of  consent  is  as  high  as  sixteen 
provided  the  punishment  for  a  single  of-  years,  and  the  female  lacked  only  a  few 
fence  is  not  excessive,  although  the  aggre-  months  of  that  age,  and  actually  con- 
gate  punishments  may  amount  to  im-  sented,  and  the  male  was  a  mere  youth, 
prisonment  for  a  term  much  greater  than  Com.  v.  Murphy,  165  Mnss.  66,  42  N.  £. 
his  natural  life.  O'Neil  v,  Vermont,  144  504,  80  L.  R.  A.  734,  52  Am.  St.  496.^ 
U.  S.  823,  12  Sup.  Ct.  Rep.  693 ;  but  see 
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It  has  been  decided  bj  the  Supreme  Court  of  Connecticut  that 
it  waR  not  competent  in  the  punishment  of  a  common-law  offence 
to  inflict  fine  and  imprisonment  without  limitation.  The  prece- 
dent, it  was  said,  cited  by  counsel  contending  for  the  opposite 
doctrine,  of  the  punishment  for  a  libel  upon  Lord  Chancellor 
Bacon,  was  deprived  of  all  force  of  authority  by  the  circum- 
stances attending  it ;  the  extravagance  of  the  punishment  being 
clearly  referable  to  the  temper  of  the  times,  "The  common  law 
can  never  require  a  fine  to  the  extent  of  the  offender's  goods  and 
chattels,  or  sentence  of  imprisonment  for  life.  The  punishment 
is  both  uncertain  and  unnecessary.  It  is  no  more  difficult  to 
limit  the  imprisonment  of  an  atrocious  offender  to  an  adequate 
number  of  years  than  to  prescribe  a  limited  punishment  for  minor 
offences.  And  when  there  exists  no  firmly  established  practice, 
and  public  necessity  or  convenience  does  not  imperiously  demand 
the  principle  contended  for,  it  cannot  be  justified  by  the  common 
law,  as  it  wants  the  main  ingredients  on  which  that  law  is 
founded.  Indefinite  punishments  are  fraught  with  danger,  and 
ought  not  to  be  admitted  unless  the  written  law  should  authorize 
them."  1 

It  is  certainly  difficult  to  determine  precisely  what  is  meant  by 
cruel  and  unusual  punishments.  Probably  any  punishment  de- 
clared by  statute  for  an  offence  which  was  punishable  in  the  same 
way  at  the  common  law  could  not  be  regarded  as  cruel  or  unusual 
in  the  constitutional  sense.  And  probably  any  new  statutory 
offence  may  be  punished  to  the  extent  and  in  the  mode  per- 
mitted by  the  common  law  for  offences  of  similar  nature.  But 
those  degrading  punishments  which  in  any  State  had  become  obso- 
lete before  its  existing  constitution  was  adopted,  we  think  may 
well  be  held  forbidden  by  it  as  cruel  and  unusual.  We  may  well 
doubt  the  right  to  establish  the  whipping- post  and  the  pillory  in 
States  where  they  were  never  recognized  as  instruments  of  pun- 

1  Per  Hosmery  Ch.  J.,  in  State  v.  Dan-  with  power  to  prison  managers  to  re- 

forth,  3  Corni.  112-116.    Peters,  J.,  in  the  lease  upon  parol  and  good  hehavior  after 

same  case,  pp.  122-124,  collects  a  number  satisfactory   conduct    during    minimum 

of  cases  in  which  perpetual  imprisonment  period.    Miller  v.  State,  149  Ind.  607,  49 

was  awarded  at  the  common  law,  but,  N.  £.  894,  40  L.  R.  A.  109 ;    People  v, 

as  his  associates  believed,  unwarrantably.  Bd.  of  Managers,  &c.,  148  HI.  413,  86 

Compare  Biydenburg  v.  Miles,  39  Conn.  N.  E.  76,  23  L.  R.  A  139 ;  contra,  People 

484.     [^Fixing  by  statute  the  minimum  v.  Cummings,  88  Mich.  249,  50  N.  W.  310, 

fine  to  be  collected  for  a  certain  offence,  14  L.  R.  A.  285,  and  note.    A  statute  pro- 

but  not  the  maximum,  is  not  the  imposi-  viding  for  a  more  severe  punishment  for 

tion  of  an  excessive  fine.    Southern  Ex-  a  second  conviction  is  not  for  that  reason 

press  Co.  v.  Com.,  92  Va.  59,  22  S.  E.  invalid.    Moore  v.  Missouri,   159  U.  S. 

809,  41  L.  R.  A.  436.    Prisoner  upon  con-  673,  16  Sup.  Ct.  Rep.  179,  aff.  121  Mo. 

viciion  may,  where  statute  authorizes,  514,  26  S.  W.  345.^ 
be  sentenced  for  the  maximum  period 
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ishment,  or  in  States  whose  constitutions,  revised  since  public 
opinion  had  banished  them,  have  forbidden  cruel  and  unusual 
punishment.  In  such  States  the  public  sentiment  must  be  re- 
garded as  having  condemned  them  as  ^^  cruel,"  and  any  punish- 
ment which  if  ever  employed  at  all,  has  become  altogether 
obsolete,  must  certainly  be  looked  upon  as  ^'  unusual."  ^ 

A  defendant,  however,  in  any  case  is  entitled  to  have  the  pre- 
cise punishment  meted  out  to  him  which  the  law  provides,  and 
no  other.  A  different  punishment  cannot  be  substituted  on  the 
grouud  of  its  being  less  in  severity.  Sentence  to  transportation 
for  a  capital  offence  would  be  void ;  and  as  the  error  in  such  a 
case  would  be  in  the  judgment  itself,  the  prisoner  would  be  en- 
titled to  his  discharge,  and  could  not  be  tried  again.^  If,  how- 
ever, the  legal  punishment  consists  of  two  distinct  and  severable 

^  In  New  Mexico  it  haB  been  decided  within  sadi  limits,  is  not  within  the  con- 
that  flogging  may  be  made  the  punish-  stitutional  prohibition.  Miller  v.  State, 
ment  for  horse-stealing  :  Garcia  v.  Terri-  149  Ind.  607,  49  N.  £.  894,  40  L.  R.  A. 
tory,  INewMex  415 ;  so  for  wife-beating.  109.  An  act  of  Congress  providing  for 
Foote  V.  State,  59  Md.  204.  For  the  non-  the  arrest,  trial,  and  punishment  of  one 
payment  of  fine  for  unlicensed  liquor  as  a  "  suspicious  person "  is  invalid  as 
selling,  street-  labor  may  be  imposed,  providing  a  punishment  without  an  of- 
Ex  parte  Bedell,  20  Mo.  App.  125.  See  fence,  which  is  cruel  and  unusual.  Stout- 
further  as  to  unusual  punishments,  Ex  enburgh  v,  Frazier,  16  D.  C.  App.  229,  48 
parte  Swann,  96  Mo.  44,  9  S.  W.  10 ;  Peo-  L.  R.  A.  220.  An  act  providing  the  death 
pie  17.  Haug,  68  Mich.  549,  37  N.  W.  21.  penalty  for  assault  upon  a  railway  train 

The  power  in  prison  keepers  to  inflict  with  intent  to  commit  robbery  or  other 

corporal  punishment  for  the  misconduct  felony,  does  not  prescribe  a  cruel  or  un- 

of  convicts  cannot  be  delegateii  to  con-  usunl  punishment.     Terr,  of  New  Mexico 

tractors  for  convict  labor  or  their  man-  v.  Ketchum,  10  N.  M.  718, 65  Pac  169,  55 

agers.    Cornell  v.  State,  6  Lea.  624.    The  L.  R.  A.  90.    A  statute  providing  that 

keeper  of  a  workhouse  may  not  be  author-  any  tramp  who  shall  threaten  to  do  in- 

ized  to  inflict  such  punisliment  at  hisdis-  jury  to  tlie  person  or  property  of  any 

cretion.    Smith  v.  State,  8  Lea,  744.    A  person  shall  be  imprisoned  in  the  State 

Jailer  may  not  chain  up  a  prisoner  for  penitentiary,  is  not  one   providing   for 

several  hours  by  the  neck  so  he  cannot  cruel    or  unusual   punishments.     State 

lie  or  sit.    In  re  Birdsong,  89  Fed.  Rep.  v.  Hogan,  63  Ohio  Sl  202,  58  N.  £.  572, 

599.    ^Punishment  of  death  may  be  in-  81  Am.  St.  626.]] 

flicted  by  electric  shock.    Re  Kemmler,         2  Bourne  v.  The  King,  7  Ad.  &  El.  58; 

186  U.  S.  436,  10  Sup.  Ct.  Rep.  930,  aff.  Lowenberg  v.  People,  27  N.  Y.  336  ;  Har- 

Peopie  V.  Dnrston,  55  Hun,  64,  119  N.  Y.  tung  v.  People,  26  N.  Y.  167;  Elliott  v, 

669,  24  N.  E.  6,  16  Am.  St.  859;   Mc-  People,  13  Mich.  865;  Ex  parte  Page.  49 

Elvaine  v.  Brush,  142  U.  S.  155,  12  Sup.  Mo.  291 ;  Christian  v.  Commonwealth,  5 

Ct.  Rep.  156,  aff.  121  N.  Y.  250,  24  N.  E.  Met.  530;  Ex  parte  Lange,  18  Wall.  163; 

465,  125  N.  Y.  596,  26  N.  E.   929 ;    Re  McDonald  v.  State,  45  Md.  90.    See  also 

Stortl,  178  Mass.  549,  60  N.  E.  210,  52  Whitebread  v.  The  Queen,  7  Q.  B.  582; 

L.  R.  A.  520.    Permitting  the  warden  to  Rex  v.  Fletcher,  Russ.  &  Ry.  58.    It  is 

fix  the  particular  day  of  execution  does  competent,  however,  to  provide  by  stat- 

not  render  statute  void  upon  the  theory  ate  that  on  setting  aside  an  erroneous 

that  such  permission  tends  to  aggravate  sentence  the  court  shall  proceed  to  im- 

the  punishment.    Jd,    A  sentence  flxing  pose  the  sentence  which  the  law  required, 

a  maximum  and  minimum  term  of  im-  Wilson  v.  People,  24  Mich.  410;  McDon- 

prisonment,  the  prison  board  to  determine  aid  v.  State,  45  Md.  90. 
when  the  prisoner  shall  be  discharged 
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things,  —  as  fine  and  imprisonment,  —  the  imposition  of  either  is 
legal,  and  the  defendant  cannot  be  heard  to  complain  that  the 
other  was  not  imposed  also.^ 

The  Right  to  Counsel,  (a) 

Perhaps  the  privilege  most  important  to  the  person  accused  of 
crime,  connected  with  his  trial,  is  that  to  be  defended  by  counsel. 
Prom  very  early  days  a  class  of  men  who  have  made  the  laws  of 
their  country  their  special  study,  and  who  have  been  accepted  for 
the  confidence  of  the  court  in  their  learning  and  integrity,  have 
been  set  apart  as  officers  of  the  court,  whoso  special  duty  it 
should  be  to  render  aid  to  the  parties  and  the  court  ^  in  the  appli- 
cation of  the  law  to  legal  controversies.  These  persons,  before 
entering  upon  their  employment,  were  to  take  an  oath  of  fidelity 
to  the  courts  whose  officers  they  were,  and  to  their  clients ;  ^  and 

1  See  Kane  v.  People,  8  Wend.  203.  66  Am.  St.  786,  and  People  ex  rel.  Tweed 

When  one  has  been  convicted  and  sen-  v.  Liscomb,  00  N.  Y.  669,  19  Am.  Rep. 

tenced  to  confinement,  it  is  not  compe-  211^;  so  increased  punishment  for  second 

tent,  after  the  period  of  his  sentence  has  offence  may  be  imposed.    Kelly  v.  Peo- 

expired,  to  detain  him  longer  in  punish-  pie,  116  111.  688,  4  N.  £.  644 ;  Chenowlth 

ment  for  misbehavior  in  prison;  and  a  v.  Com.,  11  Ky.  L.  661,  12  S.  W.  686. 
statute    to  that  effect  is   unwarranted.         ^  In  Commonwealth  v.  Knapp,  0  Pick. 

Gross  V.  Rice,  71  Me.  241.    The  whole  498,  the  court  denied  the  application  of 

measure  of  punishment  must  be  imposed  the  defendant  that  Mr.  Rsntoul  should 

at  once.    The  judgment  cannot  be  split  be   assigned   as    his    counsel,    because, 

up.     People  V.  Felker,  01  Mich.  110,  114,  tliough  admitted  to  the  Common  Pleas, 

27  N.  W.  869,  28  N.  W.  88.    Cumulative  he  was  not  yet  an  attorney  of  the  Su- 

punishment  may  be  imposed  :  Lit  lard  v,  preme   Court,    and    that   court,    conse- 

State,  17  Tex.  App.  114;  State  v,  O'Neil,  quently,  had  not  the  usual  control  over 

68  Vt.  140,  2  Atl.  686,  [^sustained  in  144  him ;  and,  besides,  counsel  was  to  give 

U.  S.  828, 12  Sup.  Ct.  Rep.  693.  but  with  aid  to  the  court  as  well  as  to  the  prisoner, 

Tery  vigorous  dissenting  opinions  from  and  therefore  it  was  proper  that  a  per- 

Fieid,  Harlan,  and  Brewer,  JJ.    But  see  son  of  more  legal  experience  should  be 

State  V.  Whitaker,  48  La.  Ann.  627,  19  assigned. 

So.  467, 36  L.  R.  A.  661 ;  Ex  parte  Keeler,         *  **  Every  countor  is  chargeable  by  the 

46  S.  C.  687, 23  S.  £.  866, 81  L.  R.  A.  678,  oath  that  he  shall  do  no  wrong  nor  fiilsity, 

(a)  ^The  right  to  compulsory  process  by  which  to  secure  witnesses  in  his  favor 
is  also  an  important  right  of  the  accused.  Where  the  constitution  secures  this  right, 
the  witnesses  thus  compelled  to  appear  do  not  thereby  become  entitled  to  claim  their 
fees  of  the  coimty.  Henderson,  Petitioner,  in  State  v.  Evans,  61  S.  C.  331,  29  8.  E.  6, 
40  L.  R.  A.  426 ;  Whittle  r.  Saluda  Co.,  69  S.  C.  664,  38  S.  E.  168.  Where  imporUnt 
witnesses  for  the  accused  are  absent  from  the  court  without  his  fault,  a  continuance 
must  be  granted  until  they  can  be  brought  in.  Ryder  i;.  State,  100  6a.  628,  28  S.  E. 
246,  38  L.  R.  A.  721,  62  Am.  St.  334.  But  after  a  reasonable  time  and  opportunity 
have  been  allowed  for  this  purpose,  the  prosecution  may  be  allowed  to  proceed  upon 
the  admission  of  the  prosecutor  that  the  witnesses  for  the  accused  would,  if  present, 
testify  as  accused  alleges  they  would.  It  is  not  necessary  to  admit  that  such  testi- 
mony is  true.  Atkins  v.  Commonwealth.  9«  Ky.  639,  33  S.  W.  948,  82  L.  K.  A.  108; 
Hoy  t  V.  People,  140  III.  688.  .30  N  E.  816,  16  L  R.  A.  239,  and  note ;  SUte  v,  Qibba, 
10  Mont.  213,  26  Pac.  289.  10  L.  R.  A.  749,  and  note. 
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it  was  their  special  duty  to  see  that  no  wrong  was  done  their 
clients  bj  means  of  false  or  prejudiced  witnesses,  or  through  the 
perversion  or  misapplication  of  the  law  by  the  court.  Strangely 
enough,  however,  the  aid  of  this  profession  was  denied  in  the 
very  cases  in  which  it  was  needed  most,  and  it  has  cost  a  long 
struggle,  continuing  even  into  the  present  century,  to  rid  the 
English  law  of  one  of  its  most  horrible  features.  In  civil 
causes  and  on  the  trial  of  charges  of  misdemeanor,  the  parties 
were  entitled  to  the  aid  of  counsel  in  eliciting  the  facts,  and  in 
presenting  both  the  facts  and  the  law  to  the  court  and  jury ; 
but  when  the  government  charged  a  person  with  treason  or  fel- 
ony, he  was  denied  this  privilege.^    Only  such  legal  questions 

contrary  to  his  knowledge,  but  shall  plead  analysis  is  girea  of  this  oath ;  and  he 
for  his  client  the  best  he  can,  according  well  says  of  it :  "  Here  you  have  the 
to  his  umlerstanding."  Mirror  of  Jus-  creed  of  an  upright  and  honorable  lawyer, 
tices,  c.  2,  §  5.  The  oath  in  Pennsylvania,  The  clear,  terse,  and  lofty  language  in 
on  the  admission  of  an  attorney  to  the  bar,  which  it  is  expressed  needs  no  argument 
"  to  behave  himself  in  the  office  of  an  attor-  to  elucidate  its  principles,  no  eloquence  to 
ney,  according  to  the  best  of  his  learning  enforce  its  obligations.  It  has  in  it  the 
and  ability,  and  with  all  good  fidelity,  as  sacred  savor  of  divine  inspiration,  and 
well  to  the  court  as  to  the  client;  that  sounds  almost  like  a  restored  reading  from 
he  will  use  no  fitlsehood,  nor  delay  any  Sinai's  original,  but  broken  tablets." 
man's  cause,  for  lucre  or  malice,"  is  said,  ^  When  an  ignorant  person,  unaccus- 
by  Mr.  Sharswood,  to  present  a  compre-  tomed  to  public  assemblies,  and  perhaps 
hensive  summary  of  his  duties  as  a  prac-  feeble  in  body  or  in  intellect,  was  put 
titioner.  Sharswood*s  Legal  Ethics,  p.  8.  upon  trial  on  a  charge  which,  whetlier 
The  advocate's  oath,  in  Geneva,  was  as  true  or  false,  might  speedily  consign  him 
follows  :  **  I  solemnly  swear,  before  Al-  to  an  ignominious  death,  with  able  coun- 
mighty  God,  to  be  faithful  to  the  Repub-  sel  arrayed  against  him,  and  all  the  ma- 
lic, and  to  the  canton  of  Geneva;  never  chinery  of  the  law  ready  to  be  employed 
to  depart  from  the  respect  due  to  the  in  bringing  forward  the  evidence  of  cir- 
tribunals  and  authorities ;  never  to  coun-  cumstances  indicating  guilt,  it  is  painful 
sel  or  maintain  a  cause  which  does  not  to  contemplate  the  barbarity  which  could 
appear  to  be  just  or  equitable,  unless  it  be  deny  him  professional  aid.  Especially 
the  defence  of  an  accused  person  ;  never  when  in  most  cases  he  would  be  impris- 
to  employ,  knowingly,  for  the  purpose  of  oned  immediately  on  being  apprehended, 
maintaining  the  causes  confided  to  me,  and  would  thereby  be  prevented  from 
any  means  contrary  to  truth,  and  never  to  making  even  the  feeble  preparations 
seek  to  mislead  the  Judges  by  any  artifice  which  might  otherwise  have  been  within 
or  false  statement  of  facts  or  law;  to  his  power.  A  "  trial "  under  such  circum- 
abstain  from  all  offensive  personality,  and  stances  would  be  only  a  judicial  murder 
to  advance  no  fact  contrary  to  the  honor  in  very  many  cases.  The  spirit  in  which 
and  reputation  of  the  parties,  if  it  be  not  the  old  law  was  administered  may  be 
indispensable  to  the  cause  with  which  I  judged  of  from  the  case  of  Sir  William 
may  be  charged ;  not  to  encourage  either  Parkins,  tried  for  high  treason  before  Lord 
the  commencement  or  continuance  of  a  Holt  and  his  associates  in  1695,  after  the 
suit  from  any  motives  of  passion  or  inter-  statute  7  Wm.  IIL  c.  8,  allowing  coun- 
est ;  nor  to  reject,  for  any  consideration  sel  to  prisoners  indicted  for  treason,  had 
personal  to  myself,  the  cause  of  the  weak,  been  passed,  but  one  day  before  it  was  to 
the  stranger,  or  the  oppressed."  In  "  The  take  effect.  He  prayed  to  be  allowed 
Lawyer's  Oath,  its  Obligations,  and  some  counsel,  and  quoted  the  preamble  to  the 
of  the  Duties  springing  out  of  them,"  by  statute  that  such  allowance  was  just  and 
D.  Bethune  Duffield,  Esq.,  a  masterly  reasonable.  His  prayer  was  denied ;  Lord 
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as  be  could  suggest  was  counsel  allowed  to  argue  for  him ;  and 
this  was  but  a  poor  privilege  to  one  who  was  himself  unlearned 
in  the  law,  and  who,  as  he  could  not  fail  to  perceive  the  mon- 
strous injustice  of  the  whole  proceeding,  would  be  quite  likely 
to  accept  any  perversion  of  the  law  that  might  occur  in  the  course 
of  it  as  regular  and  proper,  because  quite  in  the  spirit  that 
denied  him  a  defence.  Only  after  tlie  Revolution  of  1688  was 
a  full  defence  allowed  on  trials  for  treason,^  and  not  until  1836 

Holt  declaring  that  he  must  administer  be  counsel  for  the  prisoner,  —  a  pure  fal- 
the  law  as  lie  found  it,  and  could  not  an-  lacy  at  the  best,  and,  with  some  judges, 
ticipate  the  operation  of  an  act  of  Parlia-  a  frightful  mockery.  Baron  Garrow,  in  a 
ment,  eren  by  a  single  day.  The  accused  charge  to  a  grand  jury,  said :  **  It  has  been 
was  conrtcted  and  executed.  SeeLieber's  truly  said  that,  in  criminal  cases,  judges 
Hermeneuttos,  c.  4,  §  15 ;  Sedgwick  on  were  counsel  for  the  prisoners.  So,  un- 
Stat  and  Const  Law,  81.  In  proceedings  doubtedly,  they  were,as  fisras  they  could 
by  the  Inquiftition  against  suspected  her-  be,  to  present  undue  prejudice,  to  guard 
etics  the  aid  of  counsel  was  expressly  against  improper  influence  being  excited 
prohibited.  Lea's  Superstition  and  Force,  against  prisoners ;  but  it  was  impossible 
877.  for  them  to  go  further  than  this,  for  they 
^  See  an  account  of  the  final  passage  could  not  suggest  the  course  of  defence 
of  this  bill  in  Macaulay's  "England,"  prisoners  ought  to  pursue;  fur  judges 
Vol.  IV.  c.  21.  It  is  surprising  that  the  only  saw  the  deposition  so  short  a  time 
effort  to  extend  the  same  right  to  all  per-  before  the  accused  appeared  at  the  bar  of 
sons  accused  of  felony  was  so  strenuously  their  country,  that  it  was  quite  impossible 
resisted  afterwards,  and  that,  too,  not-  for  them  to  act  fully  in  that  capacity." 
witlistanding  the  best  lawyers  in  the  If  one  would  see  how  essily,  and  yet 
realm  admitted  its  importance  and  jus-  in  what  a  shocking  manner,  a  judge  might 
tice.  "  I  haTe  myself,"  said  Mr.  Scarlett,  perrert  the  law  and  the  evidence,  and  act 
**  often  seen  persons  I  thought  innocent  tiie  part  of  both  prosecutor  and  king's 
convicted,  and  the  guilty  escape,  for  want  counsel,  while  assuming  to  be  counsel  for 
of  some  acute  and  intelligent  counsel  to  the  prisoner,  he  need  not  go  furtlier  back 
show  the  bearings  of  the  different  circum-  than  the  early  trials  in  our  own  country, 
stances  on  the  conduct  and  situation  of  and  he  is  referred  for  a  specimen  to  the 
the  prisoner."  House  of  Commons  De-  trials  of  Robert  Tucker  and  others  for 
bates,  April  25, 1826.  "  It  has  lately  been  piracy,  before  Chief  Justice  Trott  at 
my  lot,"  said  Mr.  Denman,  on  the  same  Charleston,  S.  C,  in  1718,  as  reported  in 
occasion,  "  to  try  two  prisoners  who  were  0  State  Trials  (Emlyn),  160  et  $eq.  Es- 
deaf  and  dumb,  and  who  could  only  be  pecially  may  he  there  see  how  the  state- 
made  to  understand  what  was  passing  ment  of  prisoners  in  one  case,  to  which 
by  the  signs  of  their  friends.  The  cases  no  credit  was  given  for  their  exculpation, 
were  clear  and  simple ;  but  if  they  had  was  used  as  hearsay  evidence  to  condemn 
been  circumstantial  cases,  in  what  a  situ-  a  prisoner  in  another  case.  All  these 
ation  would  the  judge  and  jury  be  placed,  abuses  would  have  been  checked,  perhaps 
when  the  prisoner  could  have  no  counsel  altogether  prevented,  had  the  prisoners 
to  plead  for  him."  The  cases  looked  clear  had  able  and  fearless  counsel.  But  wlth- 
and  simple  to  Mr.  Denman;  but  how  out  counsel  for  the  defence,  and  under 
could  he  know  they  would  not  have  looked  such  a  judge,  the  witnesses  were  not  free 
otherwise,  had  the  coloring  of  the  prose-  to  testify,  the  prisoners  could  not  safely 
cution  been  relieved  by  a  counter-pres-  make  even  the  most  honest  explanation, 
entatlon  for  the  defence?  See  Sydney  and  the  jury,  when  they  retired,  could 
Smith's  article  on  Counsel  for  Prisoners,  only  feel  tliat  returning  a  verdict  in  ae- 
45  Kdinb.  Rev.  p.  74 ;  Works,  Vol.  II.  cordance  with  the  opinion  of  the  judge 
p.  853.  The  plausible  objection  to  extend-  was  merely  matter  of  form.  Sydney 
ing  the  right  was,  that  the  judge  would  Smith's  lecture  on  "The  judge  that  smites 
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was  the  same  privilege  extended  to  persons  accused  of  other 
felonies.^ 

With  us  it  is  a  universal  principle  of  constitutional  law,  that  the 
prisoner  shall  be  allowed  a  defence  bj  counsel.  And  generally  it 
will  be  found  that  the  humanity  of  the  law  has  provided  that,  if 
the  prisoner  is  unable  to  employ  counsel,  the  court  may  designate 
some  one  to  defend  him  who  shall  be  paid  by  the  government ; 
but  when  no  such  provision  is  made,  it  is  a  duty  which  counsel  so 
designated  owes  to  his  profession,  to  the  court  engaged  in  the 
trial,  and  to  the  cause  of  humanity  and  justice,  not  to  withhold 
his  assistance  nor  spare  his  best  exertions,  in  the  defence  of  one 
who  has  the  double  misfortune  to  be  stricken  by  poverty  and  ac- 
cused of  crime.  No  one  is  at  liberty  to  decline  such  an  appoint- 
ment,^ and  few,  it  is  to  be  hoped,  would  be  disposed  to  do  so. 

In  guaranteeing  to  parties  accused  of  crime  the  right  to  the  aid 
of  counsel,  the  Constitution  secures  it  with  all  its  accustomed 
incidents.  Among  these  is  that  shield  of  protection  which  is 
thrown  around  the  confidence  the  relation  of  counsel  and  client 
requires,  aud  which  does  not  permit  the  disclosure  by  the  former, 
even  in  the  courts  of  justice,  of  communications  which  may  have 

contrary  to  the  law ''  is  worthy  of  being  Wayne  Co.  v.   Waller,  90  Pa.   St.  99, 

carefully  pondered  in  this   connection.  85  Am.   Rep.  6^;   House  u.   White,  5 

"  If  ever  a  nation  was  happy,  if  ever  a  Bax.  690.    It  has  been  held  that,  in  the 

nation  was  visibly  blessed  by  God,  if  ever  absence  of  express  statutory  provisions, 

a  nation  was  honored  abroad,  and  left  at  counties  are  not  obliged  to  compensate 

home  under  a  government  (whiuli  we  can  counsel  assigned  by  the  court  to  defend 

now  conscientiously  caU  a  liberal  govern-  poor  prisoners.   Bacon  v.  Wayne  County, 

ment)  to  the  fuU  career  of  talent,  industry,  1  Mich.  461;  Wayne  Co.  v.  Waller,  90 

and  rigor,  we  are  at  this  moment  that  Pa.  St.  99,  85  Am.  Rep.  636.    But  there 

people,  and  this  is  our  happy  lot.     First,  are  several  cases  to  the  contrary.    Webb 

the  Gospel  has  done  it,  and  then  justice  v,  Baird,  6  Ind.  13 ;  Hall  v.  Washington 

has  done  it;  and  he  who  thinks  it  his  County,  2  Greene  (Iowa),  473;  Carpen- 

duty  that  this  happy  condition  of  exist-  ter  v.  Dane  County,  9  Wis.  277.     But  we 

ence  may  remain,  must  guard  the  piety  think  a  court  has  a  right  to  require  the 

of  these  times,  and  he  must  watch  over  service,  whether  compensation  is  to  be 

the  spirit  of  justice  which  exists  in  these  made  or    not ;    and    that    counsel  who 

times.    First,  he  must  take  care  that  the  should  decline  to  perform  it,  for  no  other 

altars  of  God  are  not  polluted,  that  the  reason  than  that  the  law  does  not  provide 

Christian  faiih  is  retained  in  purity  and  pecuniary  compensation,  is  unworthy  to 

in  perfection  ;  andtlien,  turning  to  human  hold  his  responsible  office  in  the  adminis- 

affaire,  let  him  strive  for  spotless,  incor-  tration   of  justice.     Said  Chief  Justice 

ruptible  justice  ;  praising,  honoring,  and  Hale  in  one  case  :  "  Although  seijeants 

loving  the  just  judge,  and  abhorring  as  have  a  monopoly  of  practice  in  the  Com- 

the  worst  enemy  of  mankind  him  who  Is  mon  Pleas,  they  have  a  right  to  practice, 

placed  there  to  '  judge  after  the  law,  and  and  do  practice,  at  this  bar;  and  if  we 

who  smites  contrary  to  the  law."'  were  to  assign  one  of  them  as  counsel, 

^  By  statute  6  &  7  Wm.  IV.  c.  114;  and  he  was  to  refuse  to  act,  we  should 

4  Cooley's  BL  Com.  355;  May's  Const,  make  bold  to  commit   him  to  prison." 

Hist.  c.  18.  Life  of  Chief  Justice  Hale,  in  Campbell's 

^  Vice  r.  Hamilton  County,  19  111.  18 ;  Lives  of  the  Chief  Justices,  Vol.  IL 


^ 
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been  made  to  him  by  the  latter,  with  a  view  to  pending  or  antici- 
pated litigation.  Tliis  is  the  client's  privilege ;  the  counsel  can- 
not waive  it ;  and  the  court  would  not  permit  the  disclosure  even 
if  the  client  were  not  present  to  take  the  objection.^ 

Having  once  engaged  in  a  cause,  the  counsel  is  not  afterwards 
at  liberty  to  withdraw  from  it  without  the  consent  of  his  client 
and  of  the  court ;  and  even  though  he  may  be  impressed  with  a 
belief  in  his  client*s  guilt,  it  will  nevertheless  be  his  duty  to  see 
that  a  conviction  is  not  secured  contrary  to  the  law.'    The  worst 

1  The  history  and  reason  of  the  rule  227, 40  Atl.  1008, 44  L.  R.  A.  432.^  Or  to 
which  exempts  counsel  from  disclosing  the  communications  made  to  or  hy  the 
professional  communications  are  well  attorney  when  acting  for  both  parties, 
stated  in  Whiting  v.  Barney,  80  N.  T.  Hanlon  v.  Doherty,  109  Ind.  87,  9  N.  £. 
830.  And  see  1  Piiil.  £v.,  by  Cowen,  782;  Cady  v.  Walker,  62  Mich.  157,  28 
Hill,  and  Edwards,  180  et  teq.;  Earle  v.  N.  W.  805;  Goodwin,  &c.  Co.'s  Appeal, 
Grant,  46  Vt.  118;  Machette  v.  Wanless,  117  Pa.  St.  514,  12  Atl.  786.  Or  to  an 
2  Col.  169.  The  priyilege  would  not  attorney  if  he  acts  as  a  mere  scrivener, 
cover  communications  made,  not  with  a  Smith  v.  Long,  106  111.  485;  Todd  a.  Mun- 
Yiew  to  professional  assistance,  but  in  son,  53  Cunn.  579,  4  Atl.  99.  Or  facts 
order  to  induce  the  attorney  to  aid  in  a  within  the  personal  knowledge  of  counsel, 
criminal  act.  People  v.  Blakely,  1  Park,  such  as  the  dating  of  a  bond.  Bundle  v, 
Cr.  K.  176;  Bank  of  Utica  v,  Mersereau,  Foster,  8  Tenn.  Ch.  658.  The  privilege 
8  Barb.  Ch.  398.  And  see  the  analogous  extends  to  communications  by  other 
case  of  Hewitt  v.  Prince,  21  Wend.  79.  means  than  words :  State  v.  Dawson,  90 
Nor  communications  before  a  crime  with  Mo.  149,  1  S.  W.  827;  and  to  communi- 
a  view  to  being  guided  as  to  it.  Orman  cations  to  a  legal  adviser,  who  is  not  a 
V.  State,  22  Tex.  App.  604,  8  S.  W.  468;  licensed  attorney.  Benedict  r.  State,  44 
People  V,  Van  AlsUne,  57  Mich.  69,  23  Oliio  St.  679,  11  N.  E.  125;  Ladd  v.  Rice, 
N.  W.  594.  But  it  is  not  confined  to  57  N.  H.  374.  [^But  see  1  Greenleaf  on 
cases  where  litigation  is  begun  or  con-  Evidence,  ed.  16,  §  289,  and  cases  cited, 
templated :  Root  v.  Wright,  84  N.  Y.  72 ;  See  also  People  v.  Barker,  60  Mich.  277, 
or  to  cases  where  a  fee  is  received :  An-  27  N.  W.  539, 1  Am.  St.  501.  It  is  waived 
drews  v.  Simms,  33  Ark.  771;  Bacon  v.  by  asking  the  attorney  who  drew  a  will 
Fisher,  80  N.  T.  894,  86  Am.  Rep.  627 ;  to  be  a  witness  to  it.  Matter  of  Coleman, 
CBruley  v.  Garvin,  105  Wis.  626, 81  N.  W.  HI  N.  Y.  220, 19  N.  E.  71.] 
1038, 48  L.  R.  A.  839;J  and  is  not  waived  It  has  been  intimated  in  New  York 
by  the  party  becoming  a  witness  for  him-  that  the  statute  making  parties  wit- 
self.  Dettenhofer  v.  State,  84  Ohio  St.  nesses  has  done  away  with  the  rule  which 
91,  82  Am.  Rep.  862;  Sutton  v.  State,  protects  professional  communications. 
16Tex.  App.  490;  but  see  Jones  9.  State,  MitciieU's  Case,  12  Abb.  Pr.  R.  249; 
65  Miss.  179,  3  So.  879.  Communica-  note  to  1  Phil.  Ev.,  by  Cowen,  Hill,  and 
tions  to  a  Staters  attorney  with  a  view  to  Edwards,  159  (marg.).  Supposing  this  to 
a  prosecution  are  privileged.  Vogel  v.  be  so  in  civil  cases,  the  protection  would 
Gruaz,  110  U.  S.  311,  4  Sup.  Ct  Rep.  12.  still  be  the  same  in  the  case  of  persons 
Communications  extraneous  or  imperti-  charged  with  crime,  for  such  persons  can- 
nent  to  the  subject-matter  of  the  profes-  not  be  compelled  to. give  evidence  against 
sional  consultation  are  not  privileged,  themselves,  so  that  the  reason  for  pro- 
Dixon  V.  Parmelee,  2  Vt.  185.  See  Bran-  tecting  professional  confidence  is  the 
don  V.  Oowing,  7  Rich.  459.    Or  commu-  same  as  formerly. 

nications  publicly  made  in  the  presence         ^  If  one  would  consider  this  duty  and 

of  others.     Hartford  F.  Ins.  Co.  v.  Rey-  the  limitations  upon  it  fully,  he  should 

nolds,  86    Mich.   502.      See   Perkins  v.  rend  the  criticisms  upon  the  conduct  of 

Grey,  65  Miss.  153;  Moffatt  v.  Hardin,  Mr.  Charles  Phillips  on  the  trial  of  Cour- 

22  S.  C.  9;  ^Kramer  v.  Kister,  187  Pa.  voisier  for  the  murder  of  Lord  William 


CH.  X.]  CONSTITUTIONAL  PROTECTIONS,  ETC.  479 

criminal  is  entitled  to  be  judged  hy  the  laws ;  and  if  his  con- 
Tiction  is  secured  bj  means  of  a  perversion  of  the  law,  the  injury 
to  the  cause  of  public  justice  will  be  more  serious  and  lasting  in 
its  results  than  his  being  allowed  to  escape  altogether.^ 

But  how  persistent  counsel  may  be  in  pressing  for  the  acquittal 
of  his  client,  and  to  what  extent  he  may  be  justified  in  throwing 
his  own  personal  character  as  a  weight  in  the  scale  of  justice,  are 
questions  of  ethics  rather  than  of  law.  No  counsel  is  justifiable 
who  defends  even  a  just  cause  with  the  weapons  of  fraud  and 
falsehood,  and  no  man  on  the  other  hand  can  excuse  himself  for 
accepting  the  confidence  of  the  accused,  and  then  betraying  it  by 
a  feeble  and  heartless  defence.  And  in  criminal  cases  we  think 
the  court  may  sometimes  have  a  duty  to  perform  in  seeing  that 

Ras8ell.  See  Slianwood,  Legal  Ethics,  said,  and  I  still  think,  that  this  great  con- 
46;  Littell,  Liring  Age,  Vol.  XXIV.  stitutional  triumph  is  mainly  to  be  as- 
pp,  179,  230;  Vol.  XXV.  pp.  289,  306;  cribed  to  Lord  Camden,  who  had  been 
West.  Key.  Vol.  XXXV.  p.  1.  fighting  in  the  cause  for  half  a  century, 
1  There  may  be  cases  in  which  it  will  and  uttered  his  last  words  in  the  House 
become  the  duty  of  counsel  to  interpose  of  Lords  in  its  support ;  but  had  he  not 
between  the  court  and  the  accused,  and  received  the  inyaluable  assistance  of 
fearlessly  to  braye  all  consequences  per-  Erskine,  as  counsel  for  the  Dean  of  St. 
sonal  to  himself,  where  it  appears  to  him  Asaph,  the  Star  Chamber  might  have  been 
that  in  no  other  mode  can  the  law  be  yin-  re^tabtithed  in  this  country.**  And  Lord 
dicated  and  Justice  done  to  his  client;  Brougham  says  of  Erskine:  "He  was  an 
but  tliese  cases  are  so  rare,  that  doubtless  undaunted  man ;  he  was  an  undaunted 
they  will  stand  out  in  judicial  history  as  advocate.  To  no  court  did  he  ever 
notable  exceptions  to  the  ready  obedience  truckle,  neither  to  tlie  court  of  the  King, 
which  the  bar  should  yield  to  the  author-  neither  to  tlie  court  of  the  King's  Judges, 
ity  of  the  court.  The  famous  scene  be-  Tlieir  smiles  and  their  fk-owns  he  disre^ 
tween  Mr.  Justice  Buller  and  Mr.  Erslcine,  garded  alike  in  the  fearless  discharge  of 
on  the  trial  of  the  Dean  of  St.  Asaph  for  his  duty.  He  upheld  the  liberty  of  the 
Ubel, — 5  Campbell's  Lives  of  the  Chan-  peers  against  the  one;  he  defended  the 
cellors,  c  168;  Erskine's  Speeches,  by  rights  of  the  people  against  both  com- 
Jas.  L.  High,  Vol.  I.  p.  242,  —  will  readily  bined  to  destroy  them.  If  there  be  yet 
occur  to  the  reader  as  one  of  the  excep-  amongst  us  the  power  of  freely  discuss- 
tional  cases.  Lord  Campbell  says  of  Er-  ing  the  acts  of  our  rulers ;  if  there  be  yet 
skineU  conduct :  "  This  noble  stand  for  the  privilege  of  meeting  for  the  promo- 
tlie  independence  of  the  bar  would  alone  tion  of  needful  reforms ;  if  he  who  de- 
have  entitled  Erskine  to  the  statue  wliich  sires  wholesome  changes  in  our  Constitu- 
the  profession  affectionately  erected  to  tion  be  still  recognized  as  a  patriot,  and 
his  memory  in  Lincoln's  Inn  HalL  We  not  doomed  to  die  the  death  of  a  traitor, 
are  to  admire  the  decency  and  propriety  — let  us  acknowledge  with  gratitude  that 
of  his  demeanor  during  the  struggle,  no  to  this  great  man,  under  Heaven,  we  owe 
less  than  its  spirit,  and  the  felicitous  pre-  this  felicity  of  the  times."  Sketclies  of 
cision  with  which  he  meted  out  the  re-  Sutesnien  of  the  Time  of  George  III.  A 
qnisite  and  justifiable  portion  of  defiance,  similar  instance  of  the  independence  of 
His  example  has  had  a  salutary  effect  in  counsel  is  narrated  of  that  eminent  adyo- 
illustrating  and  establishing  the  relative  cate,  Mr.  Samuel  Dexter,  in  the  reminis- 
duties  of  judge  and  advocate  in  Eng-  censes  of  his  life  by '*  8igma,"  published 
land."  And  elsewhere,  in  speaking  of  Mr.  at  Boston,  1857,  p.  61.  See  Stor  on 
Fox's  Libel  Act,  he  makes  the  following  Const  (4th  ed.)  §  1064,  note, 
somewhat  extravagant  remark :  '*  I  have 
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the  prisoner  suffers  nothing  from  inattention  or  haste  on  the  par^ 
of  his  counsel,  or  impatience  on  the  part  of  the  prosecuting  officer 
or  of  the  court  itself.  Time  may  be  precious  to  the  court ;  but  it 
is  infinitely  more  so  to  him  whose  life  or  whose  liberty  may  de- 
pend upon  the  careful  and  patient  consideration  of  the  evidence ; 
when  the  counsel  for  the  defence  is  endeavoring  to  sift  the  truth 
from  the  falsehood,  and  to  subject  the  whole  to  logical  analysis, 
so  as  to  show  that  how  suspicious  soever  the  facts  may  be,  they 
are  nevertheless  consistent  with  innocence.  Often  indeed  it  must 
happen  that  the  impression  of  the  prisoner's  guilt,  which  the 
judge  and  the  jury  unavoidably  receive  when  the  case  is  opened  to 
them  by  the  prosecuting  officer,  will,  insensibly  to  themselves, 
color  all  the  evidence  in  the  case,  so  that  only  a  sense  of  duty 
will  induce  a  due  attention  to  the  summing  up  for  the  prisoner, 
which  after  all  may  prove  unexpectedly  convincing.  Doubtless 
the  privilege  of  counsel  is  sometimes  abused  in  these  cases ;  we 
cannot  think  an  advocate  of  high  standing  and  character  lias  a 
right  to  endeavor  to  rob  the  jury  of  their  opinion  by  asseverating 
his  own  belief  in  the  innocence  of  his  client;  and  cases  may 
arise  in  which  the  court  will  feel  compelled  to  impose  some  reason- 
able restraints  upon  the  address  to  the  jury ;  ^  but  it  is  better  in 
these  cases  to  err  on  the  side  of  liberality ;  and  restrictions 
which  do  not  leave  to  counsel,  who  are  apparently  acting  in  good 
faith,  such  reasonable  time  and  opportunity  as  they  may  deem 
necessary  for  presenting  their  client's  case  fully,  may  possibly  in 
some  cases  be  so  far  erroneous  in  law  as  to  warrant  setting  aside 
a  verdict  of  guilty.* 

Whether  counsel  are  to  address  the  jury  on  questions  of  law  in 
criminal  cases,  generally,  is  a  point  which  is  still  in  dispute.  If 
the  jury  in  the  particular  case,  by  the  constitution  or  statutes  of 
the  State,  are  judges  of  the  law,  it  would  seem  that  counsel  should 
bo  allowed  to  address  them  fully  upon  it,^  though  the  contrary 
seems  to  have  been  held  in  Maryland :  ^  while  in  Massachusetts 
where  it  is  expected  that  the  jury  will  receive  the  law  from  the 


I  Thus  it  hat  been  held,  that,  even 
though  the  jury  are  the  judges  of  the  law 
in  criminal  cases,  the  court  may  refuse 
to  allow  counsel  to  read  law-books  to  the 
jury.  Murphy  v.  State,  6  Ind.  490.  And 
see  Lynch  v.  State,  9  Ind.  541;  Phoenix 
Ins.  Co.  V,  Allen,  11  Mich.  501. 

3  In  People  v.  Keenan.  13  Cal.  581,  a 
Terdict  in  a  capital  case  was  set  aside  on 
this  ground. 

s  Lynch  v.  State,  0  Ind.  541 ;  Murphy 
V.  State,  6  Ind.  490. 


«  Franklin  v.  State,  12  Md  236.  What 
was  held  there  was,  that  counsel  should 
not  argue  the  constitutionality  of  a  stat- 
ute to  the  jury;  and  that  the  Constitu- 
tion, in  making  the  jury  judges  of  the 
law,  did  not  empower  them  to  decide  a 
statute  invalid.  This  ruling  corresponds 
to  that  of  Judge  Chase  in  United  States 
V.  Callendar,  Whart  State  Trials,  688, 
710.  But  see  remarks  of  Perkin$,  J.,  in 
Lynch  v.  State,  9  Ind.  642. 
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conrt,  it  is  nevertheless  held  that  counsel  has  a  right  to  address 
them  upon  the  law.^  It  is  unquestionably  more  decorous  and 
more  respectful  to  the  bench  that  argument  upon  the  law  should 
always  be  addressed  to  the  court;  and  such,  we  believe,  is  the 
general  practice.  The  jury  hear  the  argument,  and  they  have  a 
right  to  give  it  such  weight  as  it  seems  to  them  properly  to  be 
entitled  to. 

For  misconduct  in  their  practice,  the  members  of  the  legal 
profession  may  be  summarily  dealt  with  by  the  courts,  who  will 
not  fail,  in  all  proper  cases,  to  use  their  power  to  protect  clients 
or  the  public,  as  well  as  to  preserve  the  profession  from  the  con- 
tamination and  disgrace  of  a  vicious  associate.'  A  man  of  bad 
reputation  may  be  expelled  for  that  alone ;  ^  and  counsel  who  has 

^  Commonwealth  v.  Porter,  10  Met.  judges  to  deal  with  delinquent  memhert 

263 ;  Commonwealth  v.  Austin,  7  Gray,  51.  of  the  bar,  and  withdraw  their  faculties 

^  "As  a  class,  attorneys  are  supposed  when  they  are  incorrigible."  Gihson,  Ch. 
to  be,  and  in  fact  Iiave  always  been,  the  J.,  In  re  Austin  et  al.,  5  Rawle,  191,  203, 
Tindicators  of  indiridual  rights,  and  the  28  Am.  Dec.  657.  See  State  v.  Kirke,  12 
fearless  assertors  of  the  principles  of  civil  Fla.  278 ;  Rice's  Case,  18  6.  Monr.  472 ; 
liberty,  existing,  where  alone  they  can  ex-  Walker  v.  State,  4  W.  Va.  749. 
ist,  in  a  government,  not  of  parties  nor  of  An  attorney  may  be  disbarred  for  a 
men,  but  of  laws.  On  the  other  hand,  to  personal  attack  upon  the  judge  for  his 
declare  tliem  irresponsible  to  any  power  conduct  as  such ;  but  the  attorney  is  en- 
but  public  opinion  and  their  consciences,  titled  to  notice,  and  an  opportunity  to  be 
would  be  incompatible  with  free  govern-  heard  in  defence.  Beene  v.  State,  22 
ment.  Individuals  of  the  class  may,  and  Ark.  149.  See  In  re  Wallace,  L.  K.  1  P. 
sometimes  do,  forfeit  their  professional  C.  288 ;  Ex  parte  Bradley,  7  Wall.  864 ; 
franchise  by  abusing  it ;  and  a  power  to  Withers  v.  State,  85  Ala.  252 ;  Matter  of 
exact  the  forfeiture  must  be  lodged  some-  Moore  et  cd.,  Q8  N.  C.  897  ;  Ex  parte 
where.  Such  a  power  is  indispensable  to  Biggs,  64  N.  C.  202 ;  Bradley  v.  Fisher,  13 
protect  the  court,  the  administration  of  Wall.  835 ;  Dickens's  Case,  67  Pa.  St  169. 
justice,  and  themselves.  Abuses  must  '  For  example,  one  whose  reputation 
necessarily  creep  in ;  and,  having  a  deep  for  truth  and  veracity  is  such  that  his 
stake  in  the  character  of  their  profes-  neighbors  would  not  believe  him  when 
sion,  they  are  vitally  concerned  in  pre-  under  oath.  Matter  of  Mills,  1  Mich, 
venting  it  from  being  sullied  by  the  393.  See  In  re  Percy,  86  N.  T.  651 ;  Peo- 
misconduct  of  unworthy  members  of  it.  pie  r.  Ford,  54  111.  520.  An  attorney 
No  class  of  the  community  is  more  depemi-  convicted  and  punished  for  perjury,  and 
ent  on  its  reputation  for  honor  and  intcg-  disbarred,  was  refused  restoration,  not- 
rity.  It  is  indispensable  to  the  purposes  withstanding  his  subsequent  behavior  had 
of  its  creation  to  assign  it  a  high  and  been  unexceptionable.  Ex  parte  GtLrheitt 
honorable  standing ;  but  to  put  it  above  18  C.  B.  403.  See  Matter  of  McCarthy, 
thejudiciary,  whose  official  tenure  is  good  42  Mich.  71,  51  N.  W.  963;  Ex  parte 
behavior  and  whose  members  are  remov-  Walls,  64  Ind.  461.  An  attorney  dis- 
able from  office  by  the  legislature,  would  barred  for  collusion  to  procure  false  testi- 
render  it  intractable ;  and  it  is  therefore  mony.  Matter  of  Gale,  75  N.  T.  526. 
necessary  to  assign  it  but  an  equal  share  See  Matter  of  Eldridge,  82  N.  T.  161,  37 
of  independence.  In  the  absence  of  spe-  Am.  Rep.  558.  For  inducing  a  commis- 
cific  provision  to  the  contrary,  the  power  sioner  to  admit  to  bail  without  right  a 
of  removal  is,  from  its  nature,  commen-  convicted  prisoner.  State  v.  Burr,  19 
snrate  with  the  power  of  appointment,  Neb.  598,  28  N.  W.  261.  For  antedating 
and  it  is  consequzntly  the  business  of  tiie  jurat  and  acknowledgment    Matter  of 
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once  taken  part  in  litigation,  and  been  the  adviser  or  become 
entrusted  with  the  secrets  of  one  party,  will  not  afterwards  be 
suffered  to  engage  for  an  opposing  party,  notwithstanding  the 
original  employment  has  ceased,  and  there  is  no  imputation  upon 
his  motives.^  And,  on  the  other  hand,  the  court  will  not  allow 
counsel  to  be  made  the  instrument  of  injustice,  nor  permit  the 
client  to  exact  of  him  services  which  are  inconsistent  with  the 
obligation  he  owes  to  the  court  and  to  public  justice,  —  a  higher 
and  more  sacred  obligation  than  any  which  can  rest  upon  him  to 
gratify  a  client's  whims,  or  to  assist  in  his  revenge.' 

Arctander,  26  Minn.  25, 1  N.  W.  48.    For  sel,  after  a  part  of  the  eyidence  had  been 

embezzlement  of  client's  papers,  though  put  in,  had  conBented  that  the  cliarge 

he  hat  settled  with  client.    In  re  Daries,  might   be    withdrawn.      In    considering 

93  Fa.  St.  116.    For  want  of  fidelity  to  whether  this  was  sufficient  reason  for  the 

client.    Matter  of  Wool,  86  Mich.  299;  refusal,  the  learned  judge  said:    "The 

Strout  V.  Proctor,  71  Me.  288;  Slemmer  material  question  is,  did  the  plaintiff  vio- 

t;.  Wright,  54  Iowa,  164,  6  N.  W.  181  ;  late  his  professional  duty  to  his  client  in 

People  V.  Murphy,  119  III.  159,  6  N.  E.  consenting  to  withdraw  his  charge,  .  .  . 

488.    If  he  commits  a  crime  in  his  pro-  instead  of  lending  himself  to  the  prose- 

fessional  capacity  he  may  be  disbarred,  cution  of  one  whom  he  then  and  has  since 

though  he  has  not  been  convicted  of  the  believed  to  be  an  innocent  man  ? 

crime.     State  r.  Winton,  11  Greg.  456,  "It  is  a  popular  but  gross  mistake  to 

5  Pac.  887.    Even  if  it  is  not  committed  suppose  that  a  lawyer  owes  no  fidelity  to 

as  an  attorney.    The  rule  is  not  inflexi*  any  one  except  his  client,  and  that  the 

ble  that  he  must  be  convicted  before  dis-  latter  is  the  keeper  of  his  professional 

barment.    Ex  parte  Wall,  107  U.  S.  265,  conscience.    He  is  expressly  bound  by 

2  Sup.  Ct.  Rep.  569 ;  Delano's  Case,  58  his  official  oath  to  behave  himself  in  his 

N.  H.  5.    See  Ex  parte  Steinman,  95  Pa.  office  of  attorney  with  all  due  fidelity  to 

St  220.    One  may  be  disbarred  for  pub-  the  court  as  well  as  to  the  client ;  and  he 

lishing  a  libel  on  the  court  unless  some  violates  it  when  he  consciously  presses 

constitutional  or  statutory  provision  for-  for  an  unjust  judgment ;  mnch  more  so 

bids.    State  v.  McClaugherty,  33  W.  Ya.  when  he  presses  for  the  conviction  of  an 

250,  10  S.  E.  407.  innocent  man.    But  the  prosecution  was 

1  In  Gaulden  v.  State,  11  Ga.  47,  the  depending  before  an  alderman,  to  whom, 
late  solicitor-general  was  not  suffered  to  it  may  be  said,  the  plaintiff  was  bound  to 
assist  in  the  defence  of  a  criminal  case,  no  such  fidelity.  Still  he  was  bound  by 
because  he  had,  in  the  course  of  his  offi-  those  obligations  which,  without  oaths, 
cial  duty,  instituted  the  prosecution,  rest  upon  all  men.  The  high  and  honor- 
though  he  was  no  longrcr  connected  with  able  office  of  a  counsel  would  be  degraded 
it.  And  see  Wilson  v.  State,  16  Ind.  892.  to  that  of  a  mercenary,  were  he  compel- 
A  late  city  attorney  for  accepting  a  re-  lable  to  do  the  bidding  of  his  client  against 
tainer  not  to  appear  for  the  city  in  cer-  the  dictates  of  his  conscience.  The  orl- 
tain  cases  against  it,  appealed  by  him  gin  of  the  name  proves  the  client  to  be 
while  such  attorney,  was  suspended  for  subordinate  to  his  counsel  as  his  patron, 
six  months  from  practice,  //i  re  Cowdery,  Besides,  had  the  plaintifif  succeeded  in 
69  Cal.  82,  10  Pac.  47.  having  Crean  held  to  answer,  it  would 

^  Upon  this  subject  the  remarks  of  have  been  his  duty  to  ab.andon  the  prose- 
Chief  Justice  Gibson  in  Rush  i;.  Cava-  cution  at  the  return  of  the  recognizance, 
naugh,  2  Pa.  St.  189,  are  worthy  of  As  the  office  of  attorney-general  is  a  pub- 
being  repeated  in  this  connection.  The  lie  trust  which  involves,  in  the  discharge 
prosecutor  in  a  criminal  case  had  refused  of  it,  the  exercise  of  an  almost  boundless 
to  pay  the  charges  of  the  counsel  em-  discretion  by  an  officer  who  stands  as  im- 
ployed  by  him  to  prosecute  in  the  place  partial  as  a  judge,  it  might  be  doubted 
of  the  attorney-general,  because  the  coun-  whether  counsel  retained  by  a  private 
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The   Writ  of  Habeas  Corpus, 

It  still  remains  to  mention  one  of  the  principal  safeguards  to 
personal  liberty,  and  the  means  by  which  illegal  restraints  upon 
it  are  most  speedily  and  effectually  remedied.  To  understand 
this  guaranty,  and  the  instances  in  which  the  citizen  is  entitled 
to  appeal  to  the  law  for  its  enforcement,  we  must  first  have  a 
correct  idea  of  what  is  understood  by  personal  liberty  in  the  law, 
and  inquire  what  restraints,  if  any,  must  exist  to  its  enjoyment. 

Sir  William  Blackstone  says,  personal  liberty  consists  in  the 
power  of  locomotion,  of  changing  situation,  or  moving  one's  per- 
son to  whatsoever  place  one's  own  inclination  may  direct,  without 
imprisonment  or  restraint,  unless  by  due  course  of  law.^  It  ap- 
pears, therefore,  that  this  power  of  locomotion  is  not  entirely 
unrestricted,  but  that  by  due  course  of  law  certain  qualifications 
and  limitations  may  be  imposed  upon  it  without  infringing  upon 
constitutional  liberty.  Indeed,  in  organized  society,  liberty  is  the 
creature  of  law,  and  every  man  will  possess  it  in  proportion  as 
the  laws,  while  imposing  no  unnecessary  restraints,  surround  him 
and  every  other  citizen  with  protections  against  the  lawless  acts 
of  others.^ 

proiecutorcan  be  allowed  to  perform  any  serytce  of  sumnions  and  other  civil  pro- 
part  of  his  duty ;  certainly  not  unless  cess  extends  to  parties  and  witnesses. 
in  subservience  to  his  will  and  instruc-  Mulhearn  v.  Press  Publishing  Co.,  63 
lions.  With  that  restriction,  usage  has  N.  J.  L.  168,  21  Atl.  186.  U  L.  R.  A.  101.^ 
•anctioned  the  practice  of  employing  pro-  ^  1  Bl.  Com.  184.  Montesquieu  says : 
fessional  assistants,  to  whom  the  attorney-  "  In  governments,  that  is,  in  societies 
general  or  his  regular  substitute  may,  if  directed  by  laws,  liberty  can  consist  only 
he  please,  confide  the  direction  of  the  in  the  power  of  doing  what  we  ought  to 
particular  prosecution ;  and  it  has  been  will,  and  in  not  being  constrained  to  do 
beneficial  to  do  so  where  the  prosecuting  what  we  ought  not  to  will.  We  must 
ofiicer  has  been  overmatched  or  over-  have  continually  present  to  our  minds 
borne  by  numbers.  In  that  predicament  the  difibrence  between  independence  and 
the  ends  of  justice  may  require  him  to  liberty.  Liberty  is  a  right  of  doing  what- 
accept  assistance.  But  the  professional  ever  the  laws  permit,  and  if  a  citizen 
assistant,  like  the  regular  deputy,  exer-  could  do  what  they  forbid,  he  would  no 
eises  not  his  owki  discretion,  but  that  of  longer  be  possessed  of  liberty,  because  all 
the  attorney-general,  whose  locum  tenent  his  fellow-citizens  would  e^joy  the  same 
at  sufferance  he  is ;  and  he  consequently  power."  Spirit  of  the  Laws,  Book  11, 
does  so  under  the  obligation  of  the  ofB-  c.  8. 

dal  oath."  And  see  Meister  v.  People,  «  "  Liberty,'*  says  Mr.  Webster,  "  is 
81  Mich.  90.  pn  furtherance  of  the  full  the  creature  of  law,  essentially  different 
discharge  of  the  duties  which  an  attorney  from  that  authorized  licentiousness  that 
owes  to  his  client  and  to  the  court,  he  is  trespasses  on  right.  It  is  a  legal  and  a 
granted  certain  privileges.  One  is  to  be  refined  idea,  the  offspring  of  high  civil- 
exempt  from  the  service  of  process  while  ization,  which  the  savage  never  under- 
attending  upon  the  court  and  in  going  to  stood,  and  never  can  understand.  Lib- 
and  returning  from  the  same.  Hoffman  erty  exists  in  proportion  to  wholesome 
V.  Judge  of  Circuit  Court,  118  Mich.  109,  restraint;  the  more  restraint  on  others  to 
71  N.  W.  480;  38  L,  R.  A.  668;  67  Am.  keep  off  from  us,  the  more  liberty  we 
8t  468.    Similar  exemption  in  regard  to  have.    It  is  an  error  to  suppose  that  lib- 
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In  examining  the  qualifications  and  restrictions  which  the  law 
imposes  upon  personal  liberty,  we  shall  find  them  classed,  accord- 
ing to  their  purpose,  as,  first,  those  of  a  public,  and,  second,  those 
of  a  private  nature. 

The  first  class  are  those  which  spring  from  the  relative  duties 
and  obligations  of  the  citizen  to  society  and  to  his  fellow-citizens. 
These  may  be  arranged  into  sub-classes  as  follows :  (1)  Those 
imposed  to  prevent  the  commission  of  crime  which  is  threatened ; 
(2)  those  in  punishment  of  crime  committed;  (3)  those  in  pun- 
ishment of  contempts  of  court  or  legislative  bodies,  or  to  render 
their  jurisdiction  effectual ;  (4)  those  necessary  to  enforce  the 
duty  citizens  owe  in  defence  of  the  State ;  ^  (5)  those  which  may 
become  important  to  protect  the  community  against  the  acts  of 
those  who,  by  reason  of  mental  infirmity,  are  incapable  of  self- 
control.  All  these  limitations  are  well  recognized  and  generally 
understood,  but  a  particular  discussion  of  them  does  not  belong 
to  our  subject.  The  second  class  are  those  which  spring  from 
the  helpless  or  dependent  condition  of  individuals  in  the  various 
relations  of  life. 

1.  The  husband,  at  the  common  law,  is  recognized  as  having 
legal  custody  of  and  power  of  control  over  the  wife,  with  the 
right  to  direct  as  to  her  labor^  and  to  insist  upon  its  performance. 
The  precise  nature  of  the  restraints  which  may  be  imposed  by  the 
husband  upon  the  wife's  actions,  it  is  not  easy,  from  the  nature  of 
the  case,  to  point  out  and  define ;  but  at  most  they  can  only  be  such 
gentle  restraints  upon  her  liberty  as  improper  conduct  on  her 
part  may  appear  to  render  necessary ;  ^  and  the  general  tendency 
of  public  sentiment,  as  well  as  of  the  modern  decisions,  has  been 
in  the  direction  of  doing  away  with  the  arbitrary  power  which 
the  husband  was  formerly  supposed  to  possess,  and  of  placing 

erty  consists  in  a  paucity  of  laws.    If  one         ^  2  Kent,  181.    See  Cochran's  Case,  8 

wants  few  laws  let  him  go  to  Turkey.  I>owl.  P.  C.  630.    The  husband,  however. 

The  Turk  enjoys   that   blessing.     The  is  under  no  obligation  to  support  his  wife 

working  of  our  complex  system,  full  of  except  at  his  own  home ;  and  it  is  only 

checks  and  restraints  on  legislative,  ex-  when  he  wrongfully  sends  her  away,  or 

ecutive,  and  judicial  power,  is  favorable  so  conducts  himself  as  to  justify  her  in 

to  liberty  and  justice.    Those  checks  and  leaving  him,  that  he  is  bound  to  support 

restraints   are  so  many  safeguards  set  her  elsewhere.   Kumney  r.  Keyes,  7  N.  H. 

around  individual  rights  and    interests.  570;  Allen  v.  Aldrich,  29  N.  H.  68 ;  Shaw 

That  man  is  free  who  is  protected  from  v.  Tliompson,  16  Pick.  198;  Clement  o. 

injury."    Works,  Vol.  II.  p.  393.  Mattison,  3  Rich.  98.    In  such  a  case  his 

^  lo  Judson  V.  Reardon,  16  Minn.  431,  liability  to  supply  her  with  necessariee 

a  statute  authorizing  the  members  of  a  cannot  be  restricted  by  giving  notice  to 

municipal  council  to  arrest  and  imprison  particular  persons  not  to  trust  her.    Bol- 

without  warrant  persons  refusing  to  obey  ton  v.  Prentice,  2  Strange,  1214 ;  Harris 

the  orders  of  fire  wardens  at  a  fire  was  v.  Morris,  4  Esp  41 ;  Watkins  a.  De  Ar- 

held  unwarranted  and  void.  mond,  89  Ind.  653. 
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the  two  sexes  in  the  marriage  relation  upon  a  footing  nearer 
equality.  It  is  believed  that  the  right  of  the  husband  to  chas- 
tise the  wife,  under  anj  circumstances,  would  not  be  recognized 
in  this  country ;  and  such  right  of  control  as  the  law  gives  him 
would  in  any  case  be  forfeited  by  such  conduct  towards  the  wife 
as  was  not  warranted  by  the  relation,  and  which  should  render  it 
improper  for  her  to  live  and  cohabit  with  him,  or  by  such  conduct 
as,  under  the  laws  of  the  State,  would  entitle  her  to  a  divorce.^ 
And  he  surrenders  his  right  of  control  also,  when  he  consents  to 
her  living  apart  under  articles  of  separation.^ 

2.  The  father  of  an  infant,  being  obliged  by  law  to  support  his 
child,  has  a  corresponding  right  to  control  his  actions,  and  to 
employ  his  services  during  the  continuance  of  legal  infancy. 
The  child  may  be  emancipated  from  this  control  before  com- 
ing of  age,  either  by  the  express  assent  of  the  father,  or  by 
being  turned  away  from  his  father's  house,  and  left  to  care 
for  himself ;  *  though  in  neither  case  would  the  father  be  re- 
leased from  an  obligation  which  the  law  imposes  upon  him  to 
prevent  the  child  becoming  a  public  charge,  and  which  the 
State  may  enforce  whenever  necessary.  The  mother,  during  the 
father's  life,  has  a  power  of  control  subordinate  to  his ;  but  on  his 
death,*  or  conviction  and  sentence  to  imprisonment  for  felony,® 
she  succeeds  to  the  relative  rights  which  the  father  possessed 
before,  (a) 

8.  The  guardian  has  a  power  of  control  over  his  ward,  corre- 
sponding in  the  main  to  that  which  the  father  has  over  his  child, 
though  in  some  respects  more  restricted,  while  in  others  it  is 
broader.    The  appointment  of  guardian,  when  made  by  the  courts. 


^  Hutcheson  v.  Peck,  6  Johns.   196; 
Love  V.  Mojrnahan,  16  111.  277. 

*  Saunders  v.  Rod  way,  16  Jur.  1005, 
13  Eng.  L.  &  Eq.  463. 

»  Whiting  V,  Earle,  3  Pick.  201 ;  16 
Am.  Dec.  207 ;  McCoy  r.  Hufifman,  8 
Cow.  841 ;  State  r.  Barrett,  45  N.  H.  15;. 
Wolcott  V.  Rickey,  22  Iowa,  171 ;  Fair- 
hunt  r.  liOwis,  23  Ark.  435;  Hardwick  v. 
Pawlet,  36  Vt.  320. 


«  Dedham  v,  Natick,  16  Mass.  135; 
Com'ra  Harford  Co.  v.  Hamilton,  60  Md. 
340. 

*  Bailey's  Case,  6  Dowl.  P.  C.  311. 
If,  however,  there  be  a  guardian  ap- 
pointed for  the  child  by  the  proper  court, 
his  right  to  the  custody  of  the  cliild  is 
superior  to  that  of  the  parent.  Macready 
V.  Wolcott,  33  Conn.  821. 


(a)  [Upon  the  principle  that  an  onnce  of  prevention  is  worth  a  pound  of  cure,  the 
State  is  asserting  more  and  more  control  over  children  allowed  by  their  parents  to 
grow  up  in  evil  associations,  and  for  the  prevention  of  crime  to  which  such  courses  so 
strongly  tend  recent  statutes  authorize  the  summary  arrest  and  detention,  in  reform 
schools  and  like  institutions,  of  youth  of  incorrigibly  vicious  habits.  Such  detention 
is  not  looked  upon  as  imprisonment  and  punishment  to  the  validity  of  which  a  jury 
trial  is  necessary.  State  r.  Brown.  50  Minn.  35^),  52  K.  W.  935,  36  Am.  St.  651,  16 
L.  R.  A.  691,  and  note  on  commitment  of  minors  to  reformatories  without  conviction 
of  crime.    To  the  same  effect,  see  Lee  v,  McClelland,  157  Ind.  84,  60  N.  E.  692.2| 
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is  of  local  force  only,  being  confined  to  the  State  in  which  it  is 
made,  and  the  guardian  would  have  no  authority  to  change  the 
domicile  of  the  ward  to  another  State  or  country.  But  the  ap- 
pointment commonly  has  reference  to  the  possession  of  property 
by  the  ward,  and  over  this  property  the  guardian  is  given  a  power 
of  control  which  is  not  possessed  by  the  father,  as  such,  over  the 
property  owned  by  his  child.* 

4.  The  relation  of  master  and  apprentice  is  founded  on  a  con- 
tract between  the  two,  generally  with  the  consent  of  the  parent 
or  party  standing  in  loco  parentis  to  the  latter,  by  which  the 
master  is  to  teach  the  apprentice  some  specified  trade  or  means 
of  living,  and  the  apprentice,  either  wholly  or  in  part  in  considera- 
tion of  the  instruction,  is  to  perform  services  for  the  master  while 
receiving  it.  This  relation  is  also  statutory  and  local,  and  the 
power  to  control  the  apprentice  is  assimilated  to  that  of  the 
parent  by  the  statute  law.^ 

5.  The  power  of  the  master  to  impose  restraints  upon  the 
action  of  the  servant  he  employs  is  of  so  limited  a  nature  that 
practically  it  may  be  said  to  rest  upon  continuous  voluntary 
assent.  If  the  servant  misconducts  himself,  or  refuses  to  submit 
to  proper  control,  the  master  may  discharge  him,  but  cannot 
resort  to  confinement  or  personal  chastisement. 

6.  The  relation  of  teacher  and  scholar  places  the  former  more 
nearly  in  the  place  of  the  parent  than  either  of  the  two  preceding 
relations  places  the  master.  While  the  pupil  is  under  his  care, 
be  has  a  right  to  enforce  obedience  to  his  commands  lawfully 
given  in  his  capacity  of  teacher,  even  to  the  extent  of  bodily 
chastisement  or  confinement.  And  in  deciding  questions  of 
discipline  he  acts  judicially,  and  is  not  to  be  made  liable,  either 
civilly  or  criminally,  unless  he  has  acted  with  express  malice,  or 
been  guilty  of  such  excess  in  punishment  that  malice  may  fairly 
be  implied.  All  presumptions  favor  the  correctness  and  justice 
of  his  action.® 

7.  Where  parties  bail  another,  in  legal  proceedings,  they  are 
regarded  in  law  as  his  jailers,  selected  by  himself,  and  with  the 


1  Cooley's  Bl.  Com.  462,  and  cases 
cited. 

^  The  relation  is  one  founded  on  per- 
sonal trust  and  confidence,  and  the  master 
cannot  assign  the  articles  of  apprentice- 
ship except  by  consent  of  the  apprentice 
and  of  his  proper  guardian.  Haley  v. 
Taylor,  3  Dana,  222 ;  Nickerson  v.  How- 
ard, 19  Johns.  113;  Tucker  v,  Magee,  18 
Ala.  09. 


*  State  V.  Pendergrass,  2  Dev.  &  Bat 
865;  Cooper  v.  MoJunkin,  4  Ind.  290; 
Commonwealth  v.  Randall,  4  Gray,  88; 
Anderson  v.  State,  8  Head,  455;  Lander 
V.  Seaver,  82  Vt.  114;  Morrow  ».  Wood, 
85  Wis.  59 ;  Patterson  o.  Natter,  78  Me. 
509,  7  Atl.  278;  Sheehan  v.  Sturges,  58 
Conn.  481, 2  Atl.  841 ;  Vanractor  v,  Statei 
118Ind.276, 15N.  E.  841. 
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right  to  his  legal  custody  for  the  purpose  of  seizing  and  delivering 
him  up  to  the  officers  of  the  law  at  any  time  before  the  liability 
of  the  bail  has  become  fixed  by  a  forfeiture  being  judicially  de- 
clared on  his  failure  to  comply  with  the  condition  of  the  bond.^ 
This  is  a  right  which  the  bail  may  exercise  in  person  or  by  agent, 
and  without  resort  to  judicial  process.* 

8.  The  control  of  the  creditor  over  the  person  of  his  debtor, 
through  the  process  which  the  law  gives  for  the  enforcement  of 
his  demand,  is  now  very  nearly  abolished,  thanks  to  the  humane 
provisions  which  have  been  made  of  late  by  statute  or  by  constitu- 
tion. In  cases  of  torts  and  where  debts  were  fraudulently  con- 
tracted, or  where  there  is  an  attempt  at  a  fraudulent  disposition 
of  property  with  intent  to  delay  the  creditor,  or  to  deprive  him 
of  payment,  the  body  of  the  debtor  is  allowed  to  be  seized  and 
confined ;  but  the  reader  must  be  referred  to  the  constitution  and 
statutes  of  his  State  for  specific  information  on  this  subject,  (a) 

These,  then,  are  the  legal  restraints  upon  personal  liberty.  For 
any  other  restraint,  or  for  any  abuse  of  the  legal  rights  which 
have  been  specified,  the  party  restrained  is  entitled  to  immediate 
process  from  the  courts,  and  to  speedy  relief. 

The  right  to  personal  liberty  did  not  depend  in  England  on  any 
statute,  but  it  was  the  birthright  of  every  freeman.  As  slavery 
ceased  it  became  universal,  and  the  judges  were  bound  to  protect^ 
it  by  proper  writ  when  infringed.  But  in  those  times  when  the 
power  of  Parliament  was  undefined  and  in  dispute,  and  the  judges 
held  their  offices  only  during  the  king's  pleasure,  it  was  almost 
a  matter  of  course  that  rights  should  be  violated,  and  that  legal 
redress  should  be  impracticable,  however  clear  those  rights  might 
be.     But  in  many  cases  it  was  not  very  clear  what  the  legal 

1  Harp  V.  Osgood,  2  Hill,  216;  Cora-  4  Conn.  166,  10  Am.  Dec  110;  NicolU 

monwealth    v.    Brickett,    8    Pick.    138 ;  v.  Ingeraoll,  7  Johns.  145.    After  the  re- 

Worthen  v.  Prescott,  60  Vt.  68,  11  Atl.  cognizance  is  defaulted,  surrender  does 

690.    The  principal  may  be  followed,  if  not  discharge  the  bail.    State  t;.  McGuire, 

necessary,  out  of  the  jurisdiction  of  the  16  R.  I.  510,  17  Atl.  018.    Nor  will  sur- 

court  in  which  the  bail  was  taken,  and  render  discharge  surety  on  bond  for  the 

arrested  wherever  found.    Parker  v.  Bid-  support  of   a  deserted   wife.    Miller  v. 

well,  8  Conn.  84.    Even  though  it  be  out  Com.,  127  Pa.  St.  122,  17  Atl.  864. 
of  the  State.  Harp  v.  Osgood,  su^a.  A'nd         ^  Parker  v.  Bidwell,  3  Conn.  8i;  Nic- 

doors,  if  necessary,  may  be  broken  in  oils  v.  IngersoU,  7  Johns.  145 ;  Worthen 

order  to  make  the  arrest.    Read  v.  Case,  v.  Prescott,  60  Vt.  68, 11  Atl.  690. 

(a)  [Obligation  arising  under  order  of  court  to  pay  money  for  support  of  a 
husband,  is  not  a  debt  Livingston  t;.  Los  Angeles  Sup.  Ct.,  117  Cal.  633,  49  Pac. 
836,  88  L.  R.  A.  175.  And  a  defendant  may  be  imprisoned  for  refusing  to  pay 
alimony  as  ordered.  Barclay  v.  Barclay,  184  111.  875.  56  N.  E.  636,  51  L.  R.  A.  351 ; 
State  V.  Cook,  66  Ohio,  566,  64  N.  E.  567.  Person  removing  baggage  from  hotel  or 
lodging-house  when  such  baggage  is  subject  to  lien  for  unpaid  bills  may  be  punished 
by  imprisonment    SUte  v,  Engle,  156  Ind.  830,  58  N.  £.  69&3 
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rights  of  parties  were.  The  courts  which  proceeded  according  to 
the  course  of  the  common  law,  as  well  as  the  courts  of  chancery, 
had  limits  to  their  authority  which  could  be  understood,  and  a 
definite  course  of  proceeding  was  marked  out  for  them  by  statute 
or  by  custom ;  and  if  they  exceeded  their  jurisdiction  and  invaded 
the  just  liberty  of  the  subject,  the  illegality  of  the  process  would 
generally  appear  in  the  proceedings.  But  there  were  two  tribu- 
nals unknown  to  the  common  law,  but  exercising  a  most  fearful 
authority,  against  whose  abuses  it  was  not  easy  for  the  most  up- 
right and  conscientious  judge  in  all  cases  to  afford  relief.  These 
were,  1.  The  Court  of  Star  Chamber,  which  became  fully  recog- 
nized and  established  in  the  time  of  Henry  VII.,  though  originat- 
ing long  before.  Its  jurisdiction  extended  to  all  sorts  of  offences, 
contempts  of  authority  and  disorders,  the  punishment  of  which 
was  not  supposed  to  be  adequately  provided  for  by  the  common 
law ;  such  as  slanders  of  persons  in  authority,  the  propagation  of 
seditious  news,  refusal  to  lend  money  to  the  king,  disregard  of 
executive  proclamations,  &q.  It  imposed  fines  without  limit,  and 
inflicted  any  punislimcnt  in  the  discretion  of  its  judges  short  of 
death.  Even  jurors  were  punished  in  this  court  for  verdicts  in 
State  trials  not  satisfactory  to  the  authorities.  Although  the 
king's  chancellor  and  judges  were  entitled  to  seats  in  this  court, 
the  actual  exercise  of  its  powers  appears  to  have  fallen  into  the 
hands  of  the  king's  privy  council,  which  sat  as  a  species  of  inqui- 
sition, and  exercised  almost  any  authority  it  saw  fit  to  assume.^ 
The  court  was  abolished  by  the  Long  Parliament  in  1641.  2.  The 
Court  of  High  Commission,  established  in  the  time  of  Elizabeth, 
and  which  exercised  a  power  in  ecclesiastical  matters  correspond- 
ing to  that  which  the  Star  Chamber  assumed  in  other  cases,  and 
in  an  equally  absolute  and  arbitrary  manner.  This  court  was 
also  abolished  in  1641,  but  was  afterwards  revived  for  a  short 
time  in  the  reign  of  James  II. 

It  is  evident  that  while  these  tribunals  existed  there  could  be 
no  effectual  security  to  liberty.  A  brief  reference  to  the  remark- 
able struggle  which  took  place  during  the  reign  of  Charles  I.  will 
perhaps  the  better  enable  us  to  understand  the  importance  of* 
those  common-law  protections  to  personal  liberty  to  which  we 
shall  have  occasion  to  refer,  and  also  of  those  statutory  securities 
which  have  since  been  added. 


^  See  Hallam,  Constitutional  History,  set  forth  in  Brodie's  Constitutional  His- 

c  1  and  8 ;  Todd,  Parliamentary  Govern-  tory  of  the  British  Empire,  to  which  the 

ment  in  England,  Vol  II.  c.  1.    The  rise  reader  is   referred  for   more   particular 

and  extension  of  authority  of  this  court,  information, 
and  its  arbitrary  ciiaracter,  are  very  fully 
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When  the  king  attempted  to  rule  without  the  Parliament,  and 
in  1625  dissolved  that  body,  and  resorted  to  forced  loans,  the 
grant  of  monopolies,  and  the  levy  of  ship  moneys,  as  the  means 
of  replenishing  a  treasury  that  could  only  lawfully  be  supplied  by 
taxes  granted  by  the  commons,  the  privy  council  was  his  conven- 
ient means  of  enforcing  compliance  with  his  wnll.  Those  who 
refused  to  contribute  to  the  loans  demanded  were  committed  to 
prison.  When  they  petitioned  the  Court  of  the  King's  Bench  for 
their  discharge,  the  warden  of  the  Fleet  made  return  to  the  writ 
of  habeas  corpus  that  they  were  detained  by  warrant  of  the  privy 
council,  informing  him  of  no  particular  cause  of  imprisonment, 
but  that  they  were  committed  by  the  special  command  of  his 
majesty.  Such  a  return  presented  for  tlic  decision  of  the  court 
the  question,  '^  Is  such  a  warrant,  which  does  not  specify  the 
cause  of  detention,  valid  by  the  laws  of  England?"  The  court 
held  that  it  was,  justifying  their  decision  upon  supposed  prece- 
dents, although,  as  Mr.  Hallam  says,  ^'it  was  evidently  the  con- 
sequence of  this  decision  that  every  statute  from  the  time  of 
Magna  Charta,  designed  to  protect  the  personal  liberties  of 
Englishmen,  became  a  dead  letter,  since  the  insertion  of  four 
words  in  a  warrant  (^per  speciale  mandatum  regis)^  which  might 
become  matter  of  form,  would  control  their  remedial  efficacy. 
And  this  wound  was  the  more  deadly  in  that  the  notorious  cause 
of  these  gentlemen's  imprisonment  was  their  withstanding  an 
illegal  exaction  of  money.  Everything  that  distinguished  our 
constitutional  laws,  all  that  rendered  the  name  of  England  valu- 
able, was  at  stake  in  this  issue."  ^  This  decision,  among  other 
violent  acts,  led  to  the  Petition  of  Right,  one  of  the  principal 
charters  of  English  liberty,  but  which  was  not  assented  to  by  the 
king  until  the  judges  had  intimated  that  if  he  saw  fit  to  violate  it 
by  arbitrary  commitments,  they  would  take  care  that  it  should 
not  be  enforced  by  their  aid  against  his  will.  And  four  years 
later,  when  the  king  committed  members  of  Parliament  for  words 
spoken  in  debate  oflfensive  to  the  royal  prerogative,  the  judges 
evaded  the  performance  of  their  duty  on  habeas  corpus^  and  the 
members  were  only  discharged  when  the  king  gave  his  consent 
to  that  course.* 

Tlie  Habeas  Corpus  Act  was  passed  in  1679,  mainly  to  prevent 
such  abuses  and  otiier  evasions  of  duty  by  judges  and  ministerial 
officers,  and  to  compel  prompt  action  in  any  case  in  which  illegal 
imprisonment  was  alleged.     That  act  gave  no  new  right  to  the 


1  Hallam,  Const.  Ilist.  c.  7.    See  also         '  Ilallam,  Const.  Hist  c.  8;  Brodie, 
Brodie,  Const.  Hist.  Vol.  II.  c.  1.  Const.  Hist.  Vol.  I.  c.  8. 
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subject,  but  it  furnished  the  means  of  enforcing  those  which  ex- 
isted before.^  The  preamble  recited  that  "  whereas  great  delays 
have  been  used  by  sheriffs,  jailers,  and  other  officers  to  whose 
custody  any  of  the  king's  subjects  have  been  committed  for 
criminal  or  supposed  criminal  matters,  in  making  returns  of  writs 
of  habeas  corpuAy  to  them  directed,  by  standing  out  on  aliaB  or 
pluries  habeas  corpus^  and  sometimes  more,  and  by  other  shifts  to 
avoid  their  yielding  obedience  to  such  writs,  contrary  to  their 
duty  and  the  known  laws  of  the  land,  whereby  many  of  the  king's 
subjects  have  been  and  hereafter  may  be  long  detained  in  prison 
in  such  cases,  where  by  law  they  are  bailable,  to  their  great  charge 
and  vexation.  For  the  prevention  whereof,  and  the  more  speedy 
relief  of  all  persons  imprisoned  for  any  such  criminal  or  supposed 
criminal  mattera,"  the  act  proceeded  to  make  elaborate  and  care- 
ful provisions  for  the  future.  The  important  provisions  of  the 
act  may  be  summed  up  as  follows :  That  the  writ  of  habeas  corpus 
might  be  issued  by  any  court  of  record  or  judge  thereof,  either  in 
term-time  or  vacation,  on  the  application  of  any  person  confined, 
or  of  any  person  for  him ;  the  application  to  be  in  writing  and  on 
oath,  and  with  a  copy  of  the  warrant  of  commitment  attached,  if 
procurable ;  the  writ  to  be  returnable  either  in  court  or  at  cham- 
bers ;  the  person  detaining  the  applicant  to  make  return  to  the 
writ  by  bringing  up  the  prisoner  with  the  cause  of  his  detention, 
and  the  court  or  judge  to  discharge  him  unless  the  imprisonment 
appeared  to  be  legal,  and  in  that  case  to  take  bail  if  the  case  was 
bailable ;  and  performance  of  all  these  duties  was  made  compul- 
sory, under  heavy  penalties.  Thus  the  duty  which  the  judge  or 
other  officer  might  evade  with  impunity  before,  he  must  now  per- 
form or  suffer  punishment.  The  act  also  provided  for  punishing 
severely  a  second  commitment  for  the  same  cause,  after  a  party 
had  once  been  discharged  on  habeas  corpus^  and  also  made  the 
sending  of  inhabitants  of  England,  Wales,  and  Berwick-upon- 
Tweed  abroad  for  imprisonment  illegal,  and  subject  to  penalty. 
Important  as  this  act  was,^  it  was  less  broad  in  its  scope  than  the 
remedy  had  been  before,  being  confined  to  cases  of  imprisonment 
for  criminal  or  supposed  criminal  matters ;  ^  but  the  attempt  in 
Parliament  nearly  a  century  later  to  extend  its  provisions  to  other 

^  HaUam,  Const.  Hist.  c.  18;  Beech-  Corpus,  gi^es  a  complete  copy  of  the 

ing*s  Case,  4  B.  &  C.  186 ;  Matter  of  act.     See  also  appendix  to  Liebcr,  Civil 

Jackson,  15  Mich.  436.    f  For  a  valuable  Liberty  and   Self-Go verament ;    Broom, 

article  on  the  History  of  the   Writ  of  Const  Law,  218. 

Habeas  Corpus,  see  18  Law  Quar.  Rev.         >  See  Mayor  of  London's  Case,  3  Wils. 

64.J  198;   Wilson's   Case,   7  Queen's   Bench 

^  Mr.  Hurd,  in  the  appendix  to  his  Rep.  084. 
excellent  treatise  on  the  Writ  of  Habeas 
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cases  was  defeated  by  the  opposition  of  Lord  Mansfield^  on  the 
express  ground  that  it  was  unnecessary,  inasmuch  as  the  common- 
law  remedy  was  sufficient ;  ^  as  perhaps  it  might  have  been,  had 
officers  been  always  disposed  to  perform  their  duty.  Another 
attempt  in  1816  was  successful.^ 

The  Habeas  Corpus  Act  was  not  made,  in  express  terms,  to 
extend  to  the  American  colonies,  but  it  was  in  some  expressly, 
and  in  others  by  silent  acquiescence,  adopted  and  acted  upon,  and 
all  the  subsequent  legislation  in  the  American  States  has  been 
based  upon  it,  and  has  consisted  in  little  more  than  a  re-enact- 
ment of  its  essential  provisions. 

What  Courts  issue  the   Writ. 

The  protection  of  personal  liberty  is  for  the  most  part  confided 
to  the  State  authorities,  and  to  the  State  courts  the  party  must 
apply  for  relief  on  habeas  corpus  when  illegally  restrained.  There 
are  only  a  few  cases  in  which  the  federal  courts  can  interfere ; 
and  those  are  cases  in  which  either  the  illegal  imprisonment  is 
under  pretence  of  national  authority,  or  in  which  this  process  be- 
comes important  or  convenient  in  order  to  enforce  or  vindicate 
some  right,  or  authority  under  the  Constitution  or  laws  of  the 
United  States. 

The  Judiciary  Act  of  1789  provided  that  each  of  the  several 
federal  courts  should  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpus^  and  all  other  writs  not  specially  provided  for  by 
statute,  which  might  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the  principles  and  usages 
of  law ;  and  that  either  of  the  justices  of  the  Supreme  Court,  as 
well  as  the  district  judges,  should  have  power  to  grant  writs  of 
habeas  corpus  for  the  purposes  of  an  inquiry  into  the  cause  of 
commitment ;  provided  that  in  no  case  should  such  writs  extend 
to  prisoners  in  jail,  unless  where  they  were  in  custody  under  or 
by  color  of  the  authority  of  the  United  States,  or  were  committed 
to  trial  before  some  court  of  the  same,  or  were  necessary  to  be 
brought  into  court  to  testify.^  Under  this  statute  no  court  of  the 
United  States  or  judge  thereof  could  issue  a  habeas  corpus  to 
bring  up  a  prisoner  in  custody  under  a  sentence  or  execution  of  a 
State  court,  for  any  other  purpose  than  to  be  used  as  a  witness. 
And  this  was  so  whether  the  imprisonment  was  under  civil  or 
criminal  process.^ 

1  Life  of  MansHeld  by  Lord  Campbell,         ^  By  Stat.  66  Geo.  IIL  c.  100.    See 
2  Lives  of  Chief  Justices,  c.  85;  15  Han-    Broom,  Const  Law,  224. 
Bard's  Debates,  897  et  §eq,  *  1  Statutes  at  Large,  81. 

«  Ex  parte  Dorr,  3  How.  108. 
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During  what  were  known  as  the  nullification  troubles  in  South 
Carolina,  the  defect  of  federal  jurisdiction  in  respect  to  this  writ 
became  apparent,  and  another  act  was  passed,  having  for  its  ob- 
ject, among  other  things,  the  protection  of  persons  who  might  be 
prosecuted  under  assumed  State  authority  for  acts  done  under  the 
laws  of  the  United  States.  This  act  provided  that  either  of  the 
justices  of  the  Supreme  Court,  or  a  judge  of  any  District  Court  of 
the  United  States,  in  addition  to  the  authority  already  conferred 
by  law,  should  have  power  to  grant  writs  of  habeas  corpus  in  all 
cases  of  a  prisoner  or  prisoners  in  jail  or  confinement,  where  he 
or  they  shall  be  committed  or  confined  on  or  by  any  authority  of 
law,  for  any  act  done  or  omitted  to  be  done,  in  pursuance  of  a  law 
of  the  United  States,  or  any  order,  process,  or  decree  of  any  judge 
or  court  thereof.^ 

In  1842  further  legislation  seemed  to  have  become  a  necessity, 
in  order  to  give  to  the  federal  courts  authority  upon  tiiis  writ 
over  cases  in  which  questions  of  international  law  were  involved, 
and  which,  consequently,  could  properly  be  disposed  of  only  by 
the  jurisdiction  to  which  international  concerns  were  by  the  Con- 
stitution committed.  The  immediate  occasion  for  this  legislation 
was  the  arrest  of  a  subject  of  Great  Britain  by  the  authorities  of 
the  State  of  New  York,  for  an  act  which  his  government  avowed 
and  took  the  responsibility  of,  and  which  was  the  subject  of  diplo- 
matic correspondence  between  the  two  nations.  An  act  of  Con- 
gress was  consequently  passed,  which  provides  that  either  of  the 
justices  of  the  Supreme  Court,  or  any  judge  of  any  District  Court 
of  the  United  States  in  which  a  prisoner  is  confined,  in  addition 
to  the  authority  previously  conferred  by  law,  shall  have  power 
to  grant  writs  of  habeas  corpus  in  all  cases  of  any  prisoner  or 
prisoners  in  jail  or  confinement,  wiiere  he,  she,  or  they,  being 
subjects  or  citizens  of  a  foreign  State,  and  domiciled  therein, 


*  4  Stat,  at  Large,  684.  See  Ex  parte 
Robinson,  6  McLean,  855,  I  Bond,  39. 
RobinRon  was  United  States  marshal, 
and  was  imprisoned  under  a  warrant 
issued  by  a  State  court  for  executing 
process  under  the  Fui^itive  Slave  Law. 
and  was  discharged  by  a  justice  of  the 
Supreme  Court  of  the  United  States  un- 
der this  act.  See  also  United  States  v. 
Jailer  of  Fayette  Co.,  2  Abb.  U.  S.  265. 
The  relator  in  that  case  was  in  custody 
of  the  jailer  under  a  regular  commitment 
charging  him  under  the  laws  of  Kentucky 
with  murder.  He  averred  and  offered  to 
show  that  the  act  with  which  he  was 
charged  was  done  by  him  under  the  au- 


thority of  the  United  States,  and  in  ex- 
ecution of  its  laws.  The  federal  district 
judge  entered  upon  an  examination  of  the 
facts  on  habeag  corpus,  and  ordered  the 
relator  discharged.  A  similar  ruling  hns 
been  made  where  a  marshal  was  charged 
in  a  State  court  with  murder  committed 
while  protecting  a  Justice  of  the  Supreme 
Court  from  an  attack.  In  re  Neagle,  39 
Fed.  Rep.  833.  aff.  186  U.  S.  1, 10  Sup.  Ct. 
Hep.  658.  See  also  Ex  parte  Virginia, 
100  U.  S.  389;  Ex  parte  Siebold,  100 
U.  S.  871;  Ex  parte  Clark,  100  U.  S. 
399;  Ex  parte  Bridges,  2  Woods,  428; 
Ex  parte  McKean,  8  Hughes,  28;  Ex 
parte  Jenkins,  2  Wall.  Jr.  621. 
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shall  be  committed,  or  confined,  or  in  custody,  under,  or  by 
any  authority,  or  law,  or  process  founded  thereon,  of  the  United 
States  or  of  any  one  of  them,  for  or  on  account  of  any  act  done 
or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption,  set  up  or  claimed  under  the  commis- 
sion, or  order,  or  sanction  of  any  foreign  State  or  sovereignty, 
the  validity  or  effect  whereof  depends  upon  the  law  of  nations,  or 
under  color  thereof.^ 

In  1867  a  further  act  was  passed,  which  provided  that  the 
several  courts  of  the  United  States,  and  the  several  justices  and 
judges  of  such  courts,  within  their  respective  jurisdictions,  in 
addition  to  the  authority  already  conferred  by  law,  shall  have 
power  to  grant  writs  of  habeas  corpus  in  all  cases  where  any  per- 
son may  be  restrained  of  his  or  her  libei*ty  in  violation  of  the 
Constitution,  or  of  any  treaty  or  law  of  the  United  States.^ 

These  are  the  cases  in  which  the  national  courts  and  judges 
have  jurisdiction  of  this  writ:  in  other  cases  the  party  must  seek 
his  remedy  in  the  proper  State  tribunal.^  And  although  the 
State  courts  formerly  claimed  and  exercised  the  right  to  inquire 
into  the  lawfulness  of  restraint  under  the  national  authority,^  it 
is  now  settled  by  the  decision  of  the  Supreme  Court  of  the  United 
States,  that  the  question  of  the  legality  of  the  detention  in  such 
cases  is  one  for  the'determination,  exclusively,  of  the  federal  ju- 
diciary, so  that,  although  a  State  court  or  judge  may  issue  this 
process  in  any  case  where  illegal  restraint  upon  liberty  is  alleged, 
yet  when  it  is  served  upon  any  officer  or  person  who  detains  an- 
other in  custody  under  the  national  authority,  it  is  his  duty,  by 
proper  return,  to  make  known  to  the  State  court  or  judge  the 
authority  by  which  he  holds  such  person,  but  not  further  to  obey 


1  6  Stat,  at  Large,  639.  McLeod's 
Case,  which  was  the  immediate  occasion 
of  the  passage  of  this  act,  will  be  found 
reported  in  26  Wend.  482,  and  1  Hill, 
877,  87  Am.  Dec.  828.  It  was  reviewed 
by  Jadge  Talmadge  in  26  Wend.  663, 
and  a  reply  to  the  review  appears  in  3 
Hill,  636. 

s  R.  S.  U.  S.  f  761  et  seq.  See  In  re 
Brosnahan,  18  Fed.  Rep.  62;  In  re  Ah 
Jow,  29  Fed.  Rep.  181 ;  Tn  re  Chow  Goo 
Pool,  26  Fed.  Rep.  77.  While  in  advance 
of  trial  in  a  State  court  for  an  offence 
against  a  State  law  which  is  void  under 
the  federal  Constitution,  a  federal  court 
may  discharge  a  defendant,  yet  ordinarily 
when  bail  is  granted  it  wiU  not  do  so. 
Ex  paru  Roy  all,  117  U.  S.  241,  264,  6 


Sup.  Ct.  Rep.  784,  742.  [TTpon  Jurisdic- 
tion of  U.  S.  courts  to  issue  writs  of 
habeat  corpus,  see  Tinsley  v.  Anderson, 
171  U.  S.  101, 18  Sup.  Ct.  Rep.  806,  and 
notes  to  43  L.  ed.  U.  S.  91,  4  L.  R.  A. 
286,  27  L.  ed.  U.  S.  288,  and  1  L.  ed.  U.  S. 
490.  Upon  suspension  of  writ  of  habeat 
corpun,  see  note  to  12  L.  ed.  U.  S.  681. ^ 

'  Ex  parte  Dorr,  3  How.  103 ;  Barry 
V.  Meroein,  6  How.  108;  De  Krafft  v. 
Barney,  2  Black,  704.  See  United  States 
v.  French,  1  Gall.  1 ;  Ex  parte  Barry, 
2  How.  66.  [For  valuable  note  upon 
habeat  corpus,  collecting  many  cases,  see 
43  L.  ed.  U.  S.  92.] 

^  See  the  cases  collected  in  Hurd  on 
Habeas  Corpus,  B.  2,  c.  1,  f  6,  and  in 
Abb.  Nat  Dig.  609,  note. 
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the  process ;  and  that  as  the  State  judiciary  have  no  authority 
within  the  limits  of  the  sovereignty  assigned  by  the  Constitution 
to  the  United  States,  the  State  court  or  judge  can  proceed  no 
further  with  the  case.^ 

The  State  constitutions  recognize  the  writ  of  habeas  corpus  as 
an  existing  remedy  in  the  cases  to  which  it  is  properly  applicable, 
and  designate  the  courts  or  officers  which  may  issue  it ;  but  they 
do  not  point  out  the  cases  in  which  it  may  be  employed.  Upon 
this  subject  the  common  law  and  the  statutes  must  be  our  guide ; 
and  although  the  statutes  will  be  found  to  make  specific  provi- 
sion for  particular  cases,  it  is  believed  that  in  no  instance  which 
has  fallen  under  our  observation  has  there  been  any  intention  to 
restrict  the  remedy,  and  make  it  less  broad  and  effectual  than  it 
was  at  the  common  law.^ 

1  Ableman  0.  Booth,  21  How.  606.  Harlan,  J.,  says :  "  Subject,  then,  to  the 
See  NorrU  v.  Newton,  6  McLean,  92;  exclusive  and  paramount  authority  of  the 
United  States  v.  Rector,  6  McLean,  174;  national  s^vernment,  by  its  own  judicial 
Spangler's  Case,  11  Mich.  298;  In  re  tribunals,  to  determine  whether  persons 
Hopson,  40  Barb.  34 ;  Ex  parte  Hill,  6  Nev.  held  in  custody  by  authority  of  the  courts 
154;  Ex  parte  Bur,  49  Cal.  169.  Not-  of  the  United  States,  or  by  the  com  mis- 
withstanding  the  decision  of  Ableman  v.  sioners  of  such  courts,  or  by  officers  in 
Booth,  the  State  courts  have  frequently  the  general  government,  acting  under  its 
since  assumed  to  pass  definitely  upon  laws,  are  so  held  in  conformity  with  law, 
cases  of  alleged  illegal  restraint  under  the  States  have  the  right,  by  their  own 
federal  authority,  and  tins,  too,  by  the  courts,  or  by  the  judges  thereof,  to  in- 
acquiescence  of  the  federal  officers.  As  quire  into  the  grounds  upon  which  any 
the  remedy  in  the  State  courts  is  gener-  person,  within  their  respective  territorial 
ally  more  expeditious  and  easy  than  can  limits,  is  restrained  of  his  liberty,  and  to 
be  afforded  in  the  national  tribunals,  it  is  discharge  him,  if  it  be  ascertained  that 
possible  that  the  federal  authorities  may  such  restraint  is  illegal ;  and  this,  not- 
still  continue  to  acquiesce  in  such  action  withstanding  such  illegality  may  arise 
of  the  State  courts,  in  cases  where  there  from  a  violation  of  the  Constitution  or 
can  be  no  reason  to  fear  that  they  will  the  laws  of  the  United  States."  Robb  v, 
take  different  views  of  the  questions  in-  Connolly,  111  U.  S.  624,  4  Sup.  Ct.  Rep. 
Tolved  from  those  likely  to  be  held  by  644. 

the  federal  courts.    Nevertheless,  while         ^  See  Matter  of  Jackson,  15  Mich.  417, 

the  case  of  Ableman  v.  Booth  stands  un-  where  this  whole  subject  is  fully  consid- 

reversed,  the  law  must  be  held  to  be  as  ered.    The  application  for  the  writ  is  not 

there  declared.    It  has  been  approved  in  necessarily  made  by  the  party  in  person, 

Tarble's  Case,  13  Wall.  897,  Chief  Justice  but  may  be  made  by  any  other  person  on 

Chase  dissenting.  his  behalf,  if  a  sufficient  reason  is  stated 

An  agent  of  a  State  to  receive  from  for  its  not  being  made  by  him  personally, 

another  State  a  person  under  extradition  The  Hottentot  Venus  Case,  13  East,  195 ; 

proceedings  is  not  an  officer  of  the  United  Child's  Case,  29  Eng.  L.  &  Eq.  259.    A 

States,  nor  is  his  detention  of  the  prisoner  wife  may  have  the  writ  to  release  her 

so  far  under  national  authority  that  a  husband   from   unlawful  imprisonment. 

State  court  may  not  compel  him  to  bring  and  may  herself  be  heard  on  the  applica- 

in  the  prisoner  for  an  inquiry  into  the  tion.    Onbbett's  Case,  15  Q.  B.  181, note; 

legality  of  his  detention ;  that  is,  whether  Cobbett  1;.  Hudson,  10  Eng.  L.  &  Eq.  318 ; 

the  warrant  and  the  delivery  to  the  agent  8.  0.  15  Q.  B.  988.    Lord  CampbeU  in  this 

were  in  conformity  to  the  federal  stat-  case  cites  the  case  of  the  wife  of  John 

utes.    In  summing  up    the    discussion  Bunyan,  who  was  heard  on  bis  behalf 
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We  have  elsewhere  referred  to  certain  rules  regarding  the  var 
lidity  of  judicial  proceedings.^  In  the  great  anxiety  on  the  part 
of  our  legislatures  to  make  the  most  ample  provision  for  speedj 
relief  from  unlawful  confinement,  authority  to  issue  the  writ  of 
habeas  corpus  has  been  conferred  upon  inferior  judicial  offi- 
cers, who  make  use  of  it  sometimes  as  if  it  were  a  writ  of  error, 
under  which  they  might  correct  the  errors  and  irregularities 
of  other  judges  and  courts,  whatever  their  relative  jurisdiction 
and  dignity.  Any  such  employment  of  the  writ  is  an  abuse.^ 
Where  a  party  who  is  in  confinement  under  judicial  process  is 
brought  up  on  habeas  corpus^  the  court  or  judge  before  whom  he 
is  returned  will  inquire  :  1.  Whether  the  court  or  officer  issuing 
the  process  under  which  he  is  detained  had  jurisdiction  of  the 
case,  and  has  acted  within  that  jurisdiction  in  issuing  such  pro- 
cess.^   If  so,  mere  irregularities  or  errors  of  judgment  in  the 

when  in  prison.    [See  note  to  43  L.  ed.  to  review,  even  indirectly,  the  decisions 

U.  S.  92.^  of  the  courts,  and  to  discharge  persons 

^  See  /MMt,  p.  576  et  teq,  committed  under  their  judgments.    Such 

>  Ex  parte  Clay,  08  Mo.  678, 11  S.  W.  officers  could    exercise    only   a  special 

998 ;  Sute  v.  Hayden,  85  Minn.  288,  28  statutory  authority.    Tet  its  exercise  in 

N.  W.  659 ;   Willis  v.  Bayles,  105  Ind.  such  cases  is  not  only  judicial,  hut  it  is 

803,  6  N.  E.  8 ;  State  v.  Orton,  67  Iowa,  in  the  nature  of  appellate  judicial  power. 

554,  25  N.  W.  775 ;  People  v,  Liscomh,  The  jurisdiction  of  the  Supreme  Court  of 

60  N.  Y.  559,  574;  Petition  of  Crandall,  the  United  States  to  issue  the  writ  in  cases 

84  Wis.  177;  Ex  parte  Van  Hagan,  25  of  confinement  under  the  order  of  the 

Oliio  St.  426 ;  Ex  parte  Shaw,  7  Ohio  St.  District  Courts,  was  sustained  in  Ex  parte 

81;  Ex  parte  Paries,  93  U.   S.   18,   28;  Bollman  &  Swartwout,  4  Cranch,  75,  and 

Perry  v.  State,  41  Tex.  488;  Matter  of  Matter  of  Metzger,  5  How.  176,  on  the 

Underwood,  SO    Mich.  602;    Matter  of  ground    that    it    was    appellate.    It   is 

Eaton,  27    Mich.   1 ;    In  re   Burger,  39  original  only  where  a  State  is  a  party,  or 

Mich.  203 ;  Ex  parte  Simmons,  62  Ala.  an  ambassador,  minister,  or  consul.    Ex 

416;  Re  Stupp,  12  Blatch.  501;  Ex  parte  parte  Hung  Hang,  108  U.  S.  552,  2  Sup. 

Winslow,  9  Nev.  71 ;  Ex  parte  Hartman,  Ct.  Rep.  863.    See  also  Ex  parte  Kearney, 

44  Cal.  82 ;  in  rs  Falvey,  7  Wis.  680 ;  7  Wheat.  88 ;  Ex  parte  Watkins,  7  Pet. 

Petition  of  Semler,  41  Wis.  517;  In  re  568;  fz/mr/e  Milburn,  9  Pet  701;  Matter 

Stokes,  5  Sup.  Ct.  (N.  Y.)  71;  Prohibi-  of  Kaine,  14  How.  108;  Matter  of  Eaton, 

tory  Amendment  Cases,  24  Kan.  700 ;  Ex  27  Mich.  1 ;  Matter  of  Buddington,  29 

parte  Thompson,  93  111.  89 ;    Ex  parte  Mich.  472. 

Fernandez,  10  C.  B.  n.  b.  2,  87.    This  is  *  Tlie  ralidity  of  the  appointment  or 

so,  even  though  there  be  no  appellate  election  of  an  officer  de  facto  cannot  be 

tribunal  in  which  the  judgment  may  be  inquired  into  on  haUae  corpus.    Ex  parte 

reviewed  in  the  ordinary  way.    Ex  parte  Strahl,  16  Iowa,  360 ;  Russell  v.  Whiting, 

Plante,  6  Lower   Can.   Kep.   106.    The  1  Wins.  (N.  C.)  463.    Otherwise  if  a  mere 

writ  cannot  be  used  to  prevent  the  com-  usurper  issues  process  for  the  Imprison- 

mission  upon  a  trial  of  anticipated  errors,  ment  of  a  citizen.    Ex  parte  Strahl,  supra. 

Ex  parte  Crouch,  112  U.  S.  178,  5  Sup.  If  the  record  shows  that  relator  stands 

Ct.  Rep.  96.    It  is  worthy  of  serious  con-  convicted  of  that  which  is  no  crime,  he 

sideration  whether,  in  those  States  where  is  of  course  entitled  to  his  discharge, 

the  whole  judicial  power  is  by  the  con-  Ex  parte  Kearney,  55  Cal.  212.     So  if 

stitution  vested  in  certain  specified  courta,  punislied  for  contempt  in  disobeying  a 

it  is  competent  by  law  to  give  to  judicial  void  order  of  court.    In  re  Ayers,  128 

officers  not  holding  such  courto  authority  U.  S.  443, 8  Sup.  Ct.  Rep.  164;  Ex  parte 
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exercise  of  that  jurisdiction  must  be  disregarded  on  this  writ,  and 
must  be  corrected  either  by  the  court  issuing  the  process,  or  on 
regular  appellate  proceedings.^  2.  If  the  process  is  not  void  for 
want  of  jurisdiction,  the  further  inquiry  will  be  made,  whether,  by 
law,  the  case  is  bailable,  and  if  so,  bail  will  be  taken  if  the  party 
offers  it ;  otherwise  he  will  be  remanded  to  the  proper  custody  * 

This  writ  is  also  sometimes  employed  to  enable  a  party  to  en- 
force a  right  of  control  which  by  law  he  may  have,  springing 
from  some  one  of  the  domestic  relations ;  especially  to  enable  a 
parent  to  obtain  the  custody  and  control  of  his  child,  where  it  is 
detained  from  him  by  some  other  person.  The  courts,  however, 
do  not  generally  go  farther  in  these  cases  than  to  determine  what 
is  for  the  best  interest  of  the  child ;  and  they  do  not  feel  com- 

Fisk,  113  U.  S.  718,  6  Sap.  Ct.  Rep.  724.  and  the  respondent  may  be  discharged  on 
So  if  he  is  held  under  a  sentence  wliich  habeas  corpus.  State  v,  Towle,  before 
contravenes  an  express  constitutional  cited  ;  Ex  parte  Kellogg,  6  Vt.  509.  See 
immunity,  as  when  sentenced  a  second  also  State  v.  Richmond,  6  N.  H.  282 ; 
time  for  the  same  offence.  Nielsen,  Pe^  Burnham  v.  Stevens,  38  N.  H.  247 ;  Hurst 
titioner,  181  U.  S.  176,  9  Sup.  Ct  Rep.  v.  Smith,  1  Gray,  49."  If  the  court  has 
672.  See,  also,  Ex  parte  Royall,  117  jurisdiction  of  an  offence,  its  judgment  at 
U.  S.  241,  254,  6  Sup.  Ct.  Rep.  734,  742 ;  to  what  acts  are  necessary  to  constitute 
In  re  Dill,  32  Kan.  648,  5  Pac.  89 ;  Brown  it  cannot  be  reviewed.  In  re  Coy,  127 
V.  Duffiis,  66  Iowa,  193,  23  N.  W.  396;  U.  S.  781,  8  Sup.  Ct.  Rep.  1263. 
Ex  parte  Rollins,  80  Va.  814 ;  Ex  parte  *  It  is  not  a  matter  of  course  that  the 
Rosenblatt,  19  Nev.  489,  14  Pac.  298.  party  is  to  be  discharged  even  where  the 
The  qnestion  of  jurisdiction  of  a  court  of  authority  under  which  he  is  held  is  ad- 
limited  jurisdiction  is  open  upon  this  judged  illegal.  For  it  may  appear  that 
writ.  People  v.  The  Warden,  &c.,  100  he  should  be  lawfully  confined  in  difler- 
N.  Y.  20,  2  N.  E.  870.  ent  custody ;  in  which  case  the  proper 
^  People  V.  Cassels,  6  Hill,  164 ;  Bush-  order  may  be  made  for  the  transfer, 
neirs  Case,  9  Ohio  St  188;  Ex  parte  Matter  of  Mason,  8  Mich.  70;  Matter  of 
Watkins,  7  Pet.  568;  Matter  of  Metzger,  Ring,  28  Cal.  247;  Ex  parte  Gibson,  81 
6  How.  176;  Ex  parte  Yarbrough,  110  Cal.  619.  See  People  v.  Kelly,  97  N.  Y. 
U.  S.  651,  4  Sup.  Ct.  Rep.  152;  Ex  parte  212.  And  where  he  is  detained  for  trial 
Harding,  120  U.  S.  782,  7  Sup.  Ct.  Rep.  on  an  imperfect  charge  of  crime,  the 
780 ;  Petition  of  Smith,  2  Nev.  338 ;  Ex  court,  if  possessing  power  to  commit  de 
parte  Gibson,  81  Cal.  619;  Hammond  v.  nouot  instead  of  discharging  him,  should 
People,  32  111.  472,  per  Breese,  J.  In  proceed  to  inquire  whether  there  is  prob- 
State  t\  Shattuck,  45  N.  H.  211,  Bellows,  able  cause  for  holding  him  for  trial,  and 
J.,  states  the  rule  very  correctly  as  fol-  if  so,  should  order  accordingly.  Hurd  on 
lows:  "If  the  court  had  jurisdiction  of  Habeas  Corpus,  416.  A  discharge  on 
the  matter  embraced  in  these  causes,  this  habeas  corpus  is,  apart  from  statute,  con- 
court  will  not,  on  habeas  corpus,  revise  the  elusive  upon  the  State.  People  o.  Fair- 
judgment.  State  V.  Towle,  42  N.  H.  541 ;  man,  59  Mich.  568,  26  N.  W.  669;  State 
Ross's  Case,  2  Pick.  166;  and  Riley's  v.  Miller.  97  N.  C  451;  Gagnet  r.  Reese, 
Case,  2  Pick.  171 ;  Adams  v.  Vose,  1  Gray,  20  Fla.  438.  A  refusal  to  discharge  is  not 
51.  If  in  such  case  the  proceedings  are  conclusive.  Application  may  be  made  to 
irregular  or  erroneous,  the  judgment  is  another  judge.  /nrsSnell,  31  Minn.  110, 
voidable  and  not  void,  and  stands  good  16  N.  W.  692.  But  a  statute  making 
until  revised  or  annulled  in  a  proper  pro-  such  refusal  conclusive,  unless  reversed 
ceeding  instituted  for  that  purpose ;  but  on  appeal,  is  valid.  Ex  parte  Hamilton, 
when  it  appears  that  the  magistrate  had  66  Miss.  98,  3  So.  68.  See  Ex  part* 
no  jurisdiction,  the  proceedings  are  void,  Cuddy,  40  Fed.  Rep.  62. 


CH.  X.]  CONSTITUTIONAL  PROTECTIONS,  ETC.  497 

pellcd  to  remand  him  to  any  custody  where  it  appears  not  to  be 
for  the  child's  interest.  Tlie  theory  of  the  writ  is,  that  it  relieves 
from  improper  restraint ;  and  if  the  child  is  of  an  age  to  render  it 
proper  to  consult  his  feelings  and  wishes,  this  may  be  done  in  any 
case ;  ^  and  it  is  especially  proper  in  many  cases  where  the  par- 
ents are  living  in  separation  and  both  desire  his  custody.  The 
right  of  the  father,  in  these  cases,  is  generally  recognized  as  best; 
but  this  must  depend  very  much  upon  circumstances,  and  the 
tender  age  of  the  child  may  often  be  a  controlling  consideration 
against  his  claim.  The  courts  have  large  discretionary  power  in 
these  cases,  and  the  tendency  of  modern  decisions  has  been  to 
extend,  rather  than  restrict  it.^ 

There  is  no  common-law  right  to  a  trial  by  jury  of  the  ques- 
tions of  fact  arising  on  habeas  corpus;  but  the  issues  both  of  fact 
and  of  law  are  tried  by  the  court  or  judge  before  whom  the  pro- 
ceeding is  had  ;^  though  without  doubt  a  jury  trial  might  be  pro- 
vided for  by  statute,  and  perhaps  even  ordered  by  the  court  in 
some  cases.^ 

Right  of  Discussion  and  Petition. 

Tlie  right  of  the  people  peaceably  to  assemble,  and  to  petition 
the  government  for  a  redress  of  grievances  is  one  which  "  would 
seem  unnecessary  to  be  expressly  provided  for  in  a  republican 
government,  since  it  results  from  the  very  nature  and  structure 
of  its  institutions.  It  is  impossible  that  it  could  be  practically 
denied  until  the  spirit  of  liberty  had  wholly  disappeared,  and  the 
people  had  become  so  servile  and  debased  as  to  be  unfit  to  exer- 
cise any  of  the  privileges  of  freemen."*     But  it  has  not  been 

1  Commonwealth  r.   Aves,   18    Pick.  Com.  v.  Hart,  14  PhUa.  852;  Ex  parte 

193;  Shaw  v.  Nachwes,  48  Iowa,  653;  Murphy,  75  Ala.  409;  Sturtevant  r.  State, 

Gamer  v.  Gordan,  41  Ind.  92;  People  v.  15  Neb.  459;  Bonnett  v.  Bonnett,61  Iowa, 

Weissenbach,  60  N.  Y.  885.  199,  16  N.  W.  91 ;  Jones  v.  Darnall,  103 

>  Barry's  Case  may  almost  be  said  to  Ind.  569,  2  N.  E.  229.     Where  the  court 

exhaust  all  the  law  on  this  subject.    We  is  satisfied  that  the  interest  of  the  child 

refer  to  the  various    judicial    decisions  would  be  subserved  by  refusing  the  cus- 

made  in  it,  so  far  as  they  are  reported  in  tody  to  either  of  the  parents,  it  may  be 

tlie    regular    reports.    8  Paige,  47;    25  confided  to  a  third  party.    Chetwynd  v. 

Wend.  64;  People  p.Mercein,  8  Hill,  399;  Thetwynd,  L.   R.  1   P.  &  D.  89;  In  re 

2   How.  65;   Barry  v.  Mercein,  5   How.  Goodenough,  19  Wis.  274.     See  Matter  of 

105.    See  also  the  recent  case  of  Adams  Heather  Children,  50  Mich.  261,  where 

V.  Adams,  1  Dut.  167.    For  the  former  the  guardian  of  their  estate  was  refused 

rule,  see  The  King  r.  De  Mannevill?,  5  the  custody  of  their  persons. 
East,  221 ;    Ex  parte  Skinner,   9  J.   B.         ^  See   Hurd  on  Habeas  Corpus,  297- 

Moore,  278.    The  rules  of  equity  prevail  302,  and  cases  cited ;  Baker  v.  Gordon, 

at  present  in  England  on  the  question  of  23  Ind.  209. 

custody.     In  re  Brown,  L.  R.  13  Q.  B.         *  See  Matter  of   Hakewell,   22  Eng 

D.  614.      Cases  illustrating  the  doctrine  L.  &  Eq.  895;  s.  c.  12  C.  B.  282. 
that  the  good  of  the  child  will  control:         ^  Story  on  the  Constitution,  §  1894. 

32 


498  CONSTITUTIONAL  LIMITATIONS.  [CIL  X. 

thought  unimportant  to  protect  this  right  by  statutory  enactments 
in  England ;  and  indeed  it  will  be  remembered  that  one  of  the 
most  notable  attempts  to  crush  the  liberties  of  the  kingdom  made 
the  right  of  petition  the  point  of  attack,  and  selected  for  its  con- 
templated victims  the  chief  officers  in  the  Episcopal  hierarchy. 
The  trial  and  acquittal  of  the  seven  bishops  in  the  reign  of 
James  II.  constituted  one  of  the  decisive  battles  in  English  con- 
stitutional history ;  ^  and  the  right  which  was  then  vindicated  is 
^'  a  sacred  right  which  in  difficult  times  shows  itself  in  its  full 
magnitude,  frequently  serves  as  a  safety-valve  if  judiciously 
treated  by  the  recipients,  and  may  give  to  the  representatives  or 
other  bodies  the  most  valuable  information.  It  may  right  many 
a  wrong,  and  the  deprivation  of  it  would  at  once  be  felt  by  every 
freeman  as  a  degradation.  The  right  of  petitioning  is  indeed  a 
necessary  consequence  of  the  right  of  free  speech  and  delibera- 
tion,—  a  simple,  primitive,  and  natural  right.  As  a  privilege  it 
is  not  even  denied  the  creature  in  addressing  the  Deity."  ^  Haf>- 
pily  the  occasions  for  discussing  and  defending  it  have  not  been 
numerous  in  this  country,  and  have  been  confined  to  an  exciting 
subject  now  disposed  of.^ 

Right  to  hear  Arms, 

Among  the  other  safeguards  to  liberty  should  be  mentioned 
the  right  of  the  people  to  keep  and  bear  arms.*  A  standing  army 
is  peculiarly  obnoxious  in  any  free  government,  and  the  jealousy 
of  such  an  army  has  at  times  been  so  strongly  manifested  in 
England  as  to  lead  to  the  belief  that  even  though  recruited  from 
among  themselves,  it  was  more  dreaded  by  the  people  as  an  in- 
strument of  oppression  than  a  tyrannical  monarch  or  any  foreign 
power.     So  impatient  did  the  English  people  become  of  the  very 

1  See  this  case  in  12  HoweH's  State  Abridg^ement  of  Debates,  6-28,  266-290, 
Trials,  188:  8  Mod.  212.  Also  in  Broom.  657-662.  Also  Benton's  Thirty  Years' 
Const.  Law,  408.  See  also  the  valuable  View,  Vol.  I.  c.  186,  Vol.  II.  c.  82,  83, 86, 
note  appended  by  Mr.  Broom,  p.  408,  in  87.  Also  the  current  political  histories 
which  the  historical  events  bearing  on  and  biographies.  The  right  to  petition 
the  right  of  petition  are  noted.  Also,  Congress  is  one  of  the  attributes  of  na-' 
Mav,  Const.  Hist.  c.  7 ;  1  Bl.  Com.  143.  tional  citizenship,  and  as  such  is  under 

2  Lieber,  Civil  Liberty  and  Self-Grov-  the  protection  of  the  national  authority, 
em  men  t,  c.  12.  United   States  v.  Cruikshank,  92  U.   S. 

'  For  the  discussions  on  the  right  of  642,  662,  per  Waittf  Ch.  J.  No  such  pro- 
petition  in  Congress,  particularly  with  ceeding  as  a  petition  of  right  to  a  court 
reference  to  slavery,  see  1  Benton's  to  determine  the  constitutionality  of  a 
Abridgement  of  Debates.  8'.i7 ;  2  Benton's  statute  is  now  recognized.  In  re  Miller, 
Abridgement  of  Debates,  67-60.  182-188,  6  Mackey,  607. 
209, 486-444 ;  12  Benton's  Abriilgenient  of  <  1  Bl.  Com,  148. 
Debates,  660-679,  706-743;  18  Benton's 
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array  that  liberat'Cd  them  from  the  tyranny  of  James  II.  that  they 
demanded  its  reduction  even  before  the  liberation  became  com- 
plete ;  and  to  this  day  the  British  Parliament  render  a  standing 
army  practically  impossible  by  only  passing  a  mutiny  act  from 
session  to  session.  The  alternative  to  a  standing  army  is  ^'  a 
well-regulated  militia;"  but  this  cannot  exist  unless  the  people 
are  trained  to  bearing  arms.  The  federal  and  State  constitutions 
therefore  provide  that  the  right  of  the  people  to  bear  arms  shall 
not  be  infringed ;  but  how  far  it  may  be  in  the  power  of  the  legis- 
lature to  regulate  the  right  we  shall  not  undertake  to  say.^  Hap- 
pily there  neither  has  been,  nor,  we  may  hope,  is  likely  to  be, 
much  occasion  for  an  examination  of  that  question  by  the 
courts.^ 

^  See  Wilsoa  v.  State,  3d  Ark.  657.  pocket  pistol  or  revolver,  was  sustained, 

^  In  Bliss  r.  Commonwealth,  2  Lit  90»  except  as  to  the  last-mentioned  weapon  ; 

the  statute  to  "  prevent  persons  wearing  and  as  to  that  it  was  held  tliat.  if  the 

concealed  arms"   was  held   unconstitu-  weapon  was  suitable  for  the  equipment 

tional,  as  infringing  on  the  right  of  the  of  a  soldier  the  right  of  carrying  it  could 

people  to  bear  arms  In  defence  of  them-  not  be  taken  away.    As  bearing  also  upon 

selves  and  of  the  State.    But  see  Nunn  the  right  of  self-defence,  see  Ely  v.Thomp- 

V.  State,  1  Kelly,  24.3;  State  r.  Mitchell,  son,  8  A.  K.  Marsh.  73,  where  it  was  held 

8  Blackf.  229;  Aynette  v.  State,  2  Humph,  that  the  statute  subjecting  free  persons  of 

154 ;  State  v.  Buzzard,  4  Ark.  18  ;  Carroll  color  to  corporal  punishment  for  *'  lifting 

V.  State,  28  Ark.  90,  18  Am.  Rep.  638 ;  their  hands  in   opposition "  to  a  white 

State  V.  Jumel,  13  La.  Ann.  899 ;  1  Green,  person  was  unconstitutional.    And  see,  in 

Cr.  Rep.  481 ;  Owen  v.  State,  81  Ala.  887 ;  general,  Bishop  on  Stat.  Crimes,  c.  36, 

Cockrum  v.  State,  24  Tez.  394 ;  Andrews  and  cases  cited.    QJnauthorized  bodies  of 

V.  State,  3  Heisk.  166,8  Am.  Rep.  8;  State  men  may  be  prohibited  the  right  to  drill 

V.  Wilbum,  7  Baz.  61 ;  State  v,  Reid,  1  or  parade  with  arms,  and  to  associate  as 

Ala.  612;  State  v.  Shelby,  90  Mo.  802,  a  military  organization.    Com.  t;.  Murphy, 

2  S.  W.  468.    A  statute  prohibiting  the  166  Mass.  171,  44  N.  E.  138,  32  L.  R.  A. 

open  wearing  of  arms  upon  the  person  606.    A  regulation  forbidding  the  carrying 

was  held  unconstitutional  in  Stockdale  v.  of  weapons  generally  is  invalid,  though 

State,  82  Ga.  225,  and  one  forbidding  such  regulation  as  to  concealed  weapons  is 

carrying,  either  publicly  or  privately,  a  valid.    Re  Brickey,  —  Idaho,  — ,  70  Pac 

dirk,  sword-cane,  Spanish  stiletto,  belt  or  609.J 
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CHAPTER  XL 

OP  THE  PROTECTION  TO  PROPERTY  BY  "  THE  LAW  OP  THE  LAND.'* 

The  protection  of  the  subject  in  the  free  enjoyment  of  his  life, 
his  liberty,  and  his  property,  except  as  they  might  be  declared  by 
the  judgment  of  his  peers  or  the  law  of  the  land  to  be  forfeited, 
was  guaranteed  by  the  twenty-ninth  chapter  of  Magna  Charta, 
"  which  alone,"  says  Sir  William  Blackstone,  "would  have  mer- 
ited the  title  that  it  bears  of  the  Great  Charter."  ^  The  people  of 
the  American  States,  holding  the  sovereignty  in  their  own  hands, 
have  no  occasion  to  exact  pledges  from  any  one  for  a  duo  observ- 
ance of  individual  rights ;  but  the  aggressive  tendency  of  power 
is  such,  that  they  have  deemed  it  of  no  small  importance,  that, 
in  framing  the  instruments  under  which  their  governments  are  to 
be  administered  by  their  agents,  they  should  repeat  and  re-enact 
this  guaranty,  and  thereby  adopt  it  as  a  principle  of  constitu- 
tional protection.  In  some  form  of  words,  it  is  to  be  found  in 
each  of  the  State  constitutions ;  ^  and  though  verbal  differences 

1  4  Bl.  Com.  424.    The  chapter,  as  it  gift,  loan,  benevolence,  tax,  or  Boch  like 

stood   in   the  original  charter  of  John,  cliarge,  without  common  consent,  by  act 

was:  "Ne  corpus  liberi  hominis  capiatur  of  Parliament;  tliat  none  be  called  upon 

nee  imprisonetur  nee  disseisietur  nee  ut-  to  make  answer  fur  refusal  so  to  do;  that 

lagetur  nee  exuletur,  nee  aliquo  modo  freemen  be  imprisoned  or  detained  only 

destruatur,  nee  rex  eat  vel  mittat  super  by  the  law  of  the  land,  or  by  due  process 

eum  vi,  nisi  per  judicium  parium  suorum,  of  law,  and  Dot  by   tlie  king's  special 

vel  per  legem  terrae."    No  freeman  shall  command,   without  any  charge."     The 

be  taken  or  imprisoned  or  disseised  or  Bill  of  Rights  —  1  Wm.  and  Mary,  §  2» 

outlawed  or  banished,  or  any  ways  de-  c.  2  —  was  confined   to  an  enumeration 

stroyed,  nor  will  the  king  pass  upon  him,  and  condemnation  of  the  illegal  acts  of 

or  commit  him  to  prison,  unless  by  the  the    preceding    reign ;    but    the    Great 

judgment  of  his  peers,  or  the  law  of  the  Charter  of  Henry  III.  was  then,  and  la 

land.    In  the  charter  of  Henry  III.  it  was  still,  in  force. 

varied  slightly,  as  follows :  '*Nulliis  iiher         ^  The  following  are  the  constitutional 

homo  capiatur  vel  imprisonetur,  aut  dis-  provisions  in  the  several  States:  — 
seisietur  de  libero  tenemento  suo  vel  lib-         Alaltama:  ''That,  in  all  criminal  pros- 

ertatibus  vel  lil)eris  consuetudinibus  suis,  ecutions,  the  accused  .  .  .  shall  not  be 

aut  utlagetur  aut  exuletur,  aut  aliquo  compelled  to  give  evidence  against  him- 

modo  destruatur,  nee  super  enm  ibimus,  self,  or  be  deprived  of  his  life,  liberty,  or 

nee  super  eum  mittemus,  nisi  per  legale  property,  but  by  due  course  of  law."  Art. 

judicium  parium  suorum,  vel  per  legem  1,  §7. — uiribansas: "  That  no  person  shall 

terras.*'  See  Blackstone's  Charters.    The  ...  be  deprived  of  his  life,  liberty,  or 

Petition  of  Right  —  1   Car.  I.  c.   1  —  property,  without  due  process  of  law." 

prayed,  among  other  things,  "that  no  Art.  1,  §  9. —  California:  Similar  to  that 

man  be  compelled  to  make  or  yield  any  of  Alabama.    Art.  1,  §  8. —  Connecticut: 
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appear  in  the  several  provisions,  no  change  in  language,  it  is 

thought,  has  in  any  case  been  made  with  a  view  to  essential 

Same  as  Alabama.  Art.  1,  §9. — Dela-  §9.  —  /?Ao</«/jfbn</:  Like  Delaware.  Art. 
wart :  Like  that  of  Alabama,  substituting  1,  §  10.  —  South  Carolina :  Like  that  of 
for  ''course  of  law,"  "the  judgment  of  Massachusetts,  substituting  "person  "for 
his  peers,  or  the  law  of  the  land."  Art.  1,  "  subject."  Art.  1,  §  14.  —  Tennessee : 
§  7.  — Florida:  Similar  to  that  of  Ala-  "  That  no  man  shall  be  taken  or  impris- 
bama.  Art  1,  §  9. —  Georgia:  **No  per-  oned,  or  disseised  of  his  freehold,  liber- 
son  shall  be  deprived  of  life,  liberty,  or  ties,  or  privileges,  or  outlawed,  or  exiled, 
property,  except  by  due  process  of  law."  or  in  any  manner  destroyed,  or  deprived 
Art.  1,  §  3.  —  Illinois :  "  No  person  shall  of  his  life,  liberty,  or  property,  but  by 
be  deprived  of  life,  liberty,  or  property,  the  judgment  of  his  peers,  or  the  law  of 
without  due  process  of  law.'*   Art.  1,  §2.  the  land."    Art.  1,  §  S.^  Texas:  "No 

—  Colorado:  The  same.  Art.  1,  §25. —  citizen  of  this  State  shall  be  deprived  of 
Iowa:  The  same.  Art.  1,  §  9. —  Ken-  life,  liberty,  property,  or  privileges,  out> 
tuckif :  "  Nor  can  he  be  deprived  of  his  lawed,  exiled,  or  in  any  manner  disfran- 
Hfe,  liberty,  or  property,  unless  by  the  cliised,  except  by  due  course  of  the  law 
judgment  of  his  peers,  or  the  law  of  the  of  the  land."  Art.  1,  §  16.  —  West  Vir- 
land."  Art.  13,  §  12.  —  Maine :  "  Nor  be  ginia :  "  No  person,  in  time  of  peace,  shall 
deprived  of  his  life,  liberty,  property,  or  be  deprived  of  life,  liberty,  or  property, 
privileges,  but  by  the  judgment  of  his  without  due  process  of  law."  Art.  2,  §  6. 
peers,  or  the  law  of  the  land."  Art.  1,  Under  each  of  the  remaining  constitu- 
§  6.  —  Maryland:  "That  no  man  ought  tions,  equivalent  protection  to  that  which 
to  be  taken  or  imprisoned,  or  disseised  of  these  provisions  give  is  believed  to  be 
Ills  freehold,  liberties,  or  privileges,  or  afforded  by  fundamental  principles  recog- 
outlawed,  or  exiled,  or  in  any  manner  nized  and  enforced  by  the  courts.  QA 
destroyed,  or  deprived  of  his  life,  liberty,  corporation  is  within  the  term  "  person  " 
or  property,  but  by  the  judgment  of  his  and  *'  man  "  as  used  in  the  various  consti- 
peers,  or  by  the  law  of  the  land."  Dec-  tutional  provisions  as  to  "  Law  of  the 
laration  of  Rights,  §  28.  —  Massachusetts :  Land  "  and  "  Due  Process."  Knoxviile 
'*  No  subject  shall  be  arrested,  imprisoned,  &  Ohio  Ry.  Co.  i\  Harris,  99  Tenn.  684, 
despoiled,  or  deprived  of  his  property,  43  S.  W.  116,  63  L.  R.  A.  921 ;  Johnson  t;. 
immunities,  or  privileges,  put  out  of  the  Goodyear  Mining  Co.,  127  Cal.  4,  69 
protection  of  the  law,  exiled,  or  deprived  Pac.  804,  47  L.  R.  A.  888.  A  corporation 
of  his  life,  liberty,  or  estate,  but  by  the  is  not,  however,  a  "  citieen  "  within  the 
judgment  of  his  peers,  or  the  law  of  the  meaning  of  that  term  as  used  in  section  2 
land."  Declaration  of  Rights,  Art.  12.  —  of  article  4,  of  the  federal  constitution, 
Michigan :  **  No  person  shall  .  .  .  be  de-  nor  within  the  meaning  of  that  term  as 
prived  of  life,  liberty,  or  property,  without  used  in  section  1  of  article  14,  of  the 
due  process  of  law.".  Art.  6,  §  82.  —  Min-  amendments  referring  to  privileges  and 
aesoCa  .'Like  that  of  Michigan.  Art.  1,§  7.  immunities   of   citizens   of   the   several 

—  Mississippi:  The  same.  Art.  1,  §  2. —  States,  and  of  the  United  States  respect- 
Missouri:  Same  as  Delaware.  Art.l,  §18.  ively.    Hawley  ».  Hurd,  72  Vt.  122,  47 

—  Nevada:  "Nor  be  deprived  of  life,  lib-  Atl.  401,  82  Am.  St.  922;  Orient  Ins.  Co. 
erty,  or  property,  without  due  process  of  v.  Daggs,  172  U.  8.  667,  19  Sup.  Ct.  Rep. 
law."  Art.  1,  §  8.  —  New  Hampshire:  281.  "Property"  within  tlie  meaning  of 
Same  as  Massacliusetts  Bill  of  Rights,  the  term  as  used  in  the  federal  constitu- 
Art.  16.  —  New  York:  Same  as  Nevada,  tion  involves  the  right  to  acquire  and  dis- 
Art.  1,  §6.  —  North  Carolina :  **  That  no  pose  of  the  subject  of  the  riglit.  Harbison 
person  ought  to  be  taken,  imprisoned,  or  v.  Knoxviile  Iron  Co.,  103  Tenn.  421,  68 
disseised  of  his  freehold,  liberties,  or  privi-  S.  W.  956,  76  Am.  St.  682.  "  Liberty  " 
leges,  or  outlawed,  or  exiled,  or  in  any  in  tlie  constitutional  sense  involves  the 
manner  destroyed,  or  deprived  of  his  life,  right  to  use  one's  faculties  in  all  lawful 
liberty,  or  property,  but  by  the  law  of  the  ways,  to  live  and  work  where  he  chooses^ 
land."  Declaration  of  Rights,  f  17. —  to  pursue  any  lawful  calling,  vocation, 
Pennsglvama:  Like  Delaware.     Art.  1,  trade,  or  profession,  and  to  eiqoy  the 
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change  in  legal  effect ;  and  the  differences  in  phraseologj  will 
not,  therefore,  be  of  importance  in  our  discussion.  Indeed,  the 
language  employed  is  generally  nearly  identical,  except  that  the 
phrase  "  due  process  [or  course]  of  law "  is  sometimes  used, 
sometimes  ''  the  law  of  the  land,"  and  in  some  cases  both ;  but 
the  meaning  is  the  same  in  every  case.^  And,  by  the  fourteenth 
amendment,  the  guaranty  is  now  incorporated  in  the  Constitution 
of  the  United  States.^ 

If  now  we  shall  ascertain  the  sense  in  which  the  phrases  ^'  due 
process  of  law  "  and  "  the  law  of  the  land  "  are  employed  in  the 
several  constitutional  provisions  which  we  have  referred  to,  when 
the  protection  of  rights  in  property  is  had  in  view,  we  shall  be 
able,  perhaps,  to  indicate  the  rule,  by  which  the  proper  conclusion 
may  be  reached  in  those  cases  in  which  legislative  action  is 
objected  to,  as  not  being  "  the  law  of  the  land  ; "  or  judicial  or 
ministerial  action  is  contested  as  not  being  "  due  process  of  law/' 
within  the  meaning  of  these  terms  as  the  Constitution  employs 
them. 

If  we  examine  such  definitions  of  these  terms  as  are  met  with 
in  the  reported  cases,  we  shall  find  them  so  various  that  some 
difficulty  must  arise  in  fixing  upon  one  which  shall  be  accurate, 
complete  in  itself,  and  at  the  same  time  appropriate  in  all  the 
cases.  The  diversity  of  definition  is  certainly  not  surprising, 
when  we  consider  the  diversity  of  cases  for  the  purposes  of  which 
it  has  been  attempted,  and  reflect  that  a  definition  that  is  suffi- 
cient for  one  case  and  applicable  to  its  facts  may  be  altogether 
insufficient  or  entirely  inapplicable  in  another. 

Perhaps  no  definition  is  more  often  quoted  than  that  given  by 
Mr.  Webster  in  the  Dartmouth  College  Case :  ^^  By  the  law  of  the 
land  is  most  clearly  intended  the  general  law ;  a  law  which  hears 
before  it  condemns;  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  Tlie  meaning  is  that  every  citizen 
shall  hold  his  life,  liberty,  property,  and  immunities,  under  the 
protection  of  the  general  rules  which  govern  society.  Everything 
which  may  pass  under  the  form  of  an  enactment  is  not  therefore 
to  be  considered  the  law  of  the  land."  ' 


fraitt    thereof.    Harbison    v.    Knozyille 
Iron  Co.,  tupra.'2 

1  2  Inst.  60;  Bout.  Law  Die.  "Due 
process  of  Law/'  "Law  of  the  Land;" 
State  V.  Simons,  2  Speers,  767 ;  Vanzant 
r.  WaddeH,  2  Yerg.  260;  WaUj's  Heirs 
V.  Kennedy,  2  Yerg.  654,  24  Am.  Dec. 
611;  Greene  v,  Briggt,  I  Curt.  311; 
Mumj's  Lessee  v,  Hoboken  Land  Co., 


IS  How.  272,  276,  per  Curtis,  J. ;  Parsons 
t*.  Russell,  11  Mich.  118, 129,  per  Manning, 
J.;  Ervine's  Appeal,  16  Pa.  St.  266; 
Banning  V.  Tajlor,  24  Pa.  St.  289,  292; 
State  V,  Staten,  6  Cold.  244;  Huber  v. 
Reily,  68  Pa.  St.  112. 

^  See  ante,  p.  16. 

*  Dartmouth  College  v.  Woodward,  4 
Wheat.  619 ;  Works  of  Webster^  VoL  Y. 
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The  definition  Here  given  is  apt  and  suitable  as  applied  to 
judicial  proceedings,  which  cannot  be  valid  unless  they  "  proceed 
upon  inquiry "  and  "  render  judgment  only  after  trial."  It  is 
entirely  correct,  also,  in  assuming  that  a  legislative  enactment  is 
not  necessarily  the  law  of  the  land.  "  The  words  '  by  the  law  of 
the  land,'  as  used  in  the  Constitution,  do  not  mean  a  statute 
passed  for  the  purpose  of  working  the  wrong.  That  construction 
would  render  the  restriction  absolutely  nugatory,  and  turn  this 
part  of  the  Constitution  into  mere  nonsense.  The  people  would 
be  made  to  say  to  the  two  houses :  *  You  shall  be  Tested  with  the 
legislative  power  of  the  State,  but  no  one  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges  of  a  citizen,  unless 
you  pass  a  statute  for  that  purpose.  In  other  words,  you  shall 
not  do  the  wrong  unless  you  choose  to  do  it.' "  ^     When  the  law 


p.  487.  And  he  proceeds  :  '^If  tliis  werel  strojed,  and  be  deprived  of  hi»  property, 
80,  acts  of  attainder,  bills  of  pains  and)  his  liberty,  and  his  life,  without  crime  ? 
penalties,  acts  of  confiscation,  acts  reyer8-|  Yet  all  this  he  may  suffer  if  an  act  of  the 
ing  judgments,  and  acts  directly  trans-(  assembly  simply  denouncing  those  penal- 
ferring  one  man's  estate  to  anotherj  ties  upon  particular  persons,  or  a  particu- 
legislative  judgments,  decrees  and  forfeit-)  lar  class  of  persons,  be  in  itself  a  law  of 
urea  in  all  possible  forms,  would  be  the  tlie  land  within  the  sense  of  the  Consti- 
iaw  of  the  land.  Such  a  strange  constru&j  tution ;  for  what  is  in  that  sense  the  law 
tion  would  render  constitutional  provi-i  of  the  Isnd  must  be  duly  obseryed  by  all, 
sions  of  the  highest  importance  com-  and  upheld  and  enforced  by  the  courts, 
pletely  inoperative  and  void.  It  would  \  In  reference  to  the  infliction  of  punish- 
tend  directly  to  establish  the  union  of  all  \  ment  and  divesting  the  rights  of  property, 
powers  in  the  legislature.  There  would  '•  it  has  been  repeatedly  held  in  this  State, 
be  no  general  permanent  law  for  courts  J  and  it  is  believed  in  every  other  of  the 
to  administer  or  men  to  live  under.  The  /  Union,  that  there  are  limitations  upon  the 
administration  of  justice  would  be  an  /  legislative  power,  notwithstanding  these 
empty  form,  an  idle  ceremony.  Judges  j  words ;  and  that  the  clause  itself  means 
would  sit  to  execute  legislative  judgments  ;  that  such  legislative  acts  as  profess  in 
and  decreet,  not  to  declare  the  law  or^!  themselves  directly  to  punish  persons,  or 
administer  the  justice  of  the  countr^y^  to  deprive  the  citizen  of  his  property, 
^  Per  Broruon,  J.,  in  Taylor  v.  Porter,  without  trial  before  the  judicial  tribunals, 
4  Hill,  140,  145.  See  also  Jones  v.  Perry,  and  a  decision  upon  the  matter  of  right, 
10  Yerg.  69,  80  Am.  Dec.  480 ;  £rvine*s  as  determined  by  the  laws  under  which 
Appeal,  Id  Pa.  St  266 ;  Arrowsmith  v.  it  vested,  according  to  the  course,  mode, 
Burlingim,  4  McLean,  489;  Lane  v.  Dor-  and  usages  of  the  common  law,  as  derived 
man,  4  111.  238 ;  Reed  v.  Wright,  2  Greene  from  our  forefathers,  are  not  effectually 
(Iowa),  16 ;  Woodcock  v.  Bennett,  1  Cow.  '  laws  of  the  land '  for  those  purposes." 
711;  Kinney  v.  Beverley,  2  H.  &  M.  636;  Hoke  v.  Henderson,  4  Dev.  16,  26  Am. 
Commonwealth  v.  Byrne,  20  Gratt.  166;  Dec.  677.  In  Bank  of  Michigan  v.  Wii- 
Bowan  v.  State,  80  Wis.  129, 11  Am.  Rep.  Hams,  6  Wend.  478,  486,  Mr.  Justice 
659.  *' Those  terms,  Maw  of  the  land,'  do  Sutherland  says,  vested  rights  "are  pro- 
not  mean  merely  an  act  of  the  General  tected  under  general  principles  of  para- 
Assembly.  If  they  did,  every  restriction  mount,  and,  in  this  country,  of  universal 
upon  the  legislative  authority  would  be  at  authority."  Mr.  Broom  says :  **  It  is  in- 
once  abrogated.  For  what  more  can  the  deed  an  essential  principle  of  the  law  of 
citizen  suffer  than  to  be  taken,  imprisoned,  England,  'that  the  subject  hath  an  un- 
disseised  of  his  freehold,  liberties,  and  doubted  property  in  his  goods  and  pos- 
privileget ;  be  outlawed,  exiled,  and  de-    sesiions ;  otherwise  there  shall  remain  no 
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of  the  land  is  spoken  of,  "  undoubtedly  a  pre-existing  rule  of  con- 
duct" is  intended,  "not  an  ex  post  facto  rescript  or  decree  made 
for  the  occasion.  The  design  "  is  "  to  exclude  arbitrary  power 
from  every  branch  of  the  government;  and  there  would  be  no 
exclusion  if  such  rescripts  or  decrees  were  to  take  effect  in  the 
form  of  a  statute."  ^  There  are  nevertheless  many  cases  in  which 
the  title  to  property  may  pass  from  one  person  to  another,  with- 
out the  intervention  of  judicial  proceedings,  properly  so  called ; 
and  in  preceding  pages  it  has  been  shown  that  special  legislative 
acts  designed  to  accomplish  the  like  end,  are  allowable  in  some 
cases.  The  necessity  for  "  general  rules,"  therefore,  is  not  such 
as  to  preclude  tlie  legislature  from  establishing  special  rules  for 
particular  cases,  provided  the  particular  cases  range  themselves 
under  some  general  rule  of  legislative  power ;  nor  is  there  any 
requirement  of  judicial  action  which  demands  that,  in  every  case, 
the  parties  interested  shall  have  a  hearing  in  court.^ 

On  the  other  hand,  we  shall  find  that  general  rules  may  some- 
times he  as  obnoxidus  as  special,  if  they  operate  to  deprive  indi- 
vidual citizens  of  vested  rights.  While  every  man  has  a  right  to 
require  that  his  own  controversies  shall  be  judged  by  the  same 
rules  which  are  applied  in  the  controversies  of  his  neighbors,  the 
whole  community  is  also  entitled,  at  all  times,  to  demand  the 
protection  of  the  ancient  principles  which  shield  private  rights 
against  arbitrary  interference,  even  though  such  interference  may 
be  under  a  rule  impartial  in  its  operation.  It  is  not  the  partial 
nature  of  the  rule,  so  much  as  its  arbitrary  and  unusual  char- 
acter, that  condemns  it  as  unknown  to  the  law  of  the  land.  Mr. 
Justice  Edwards  has  said  in  one  case  :  ^^  Due  process  of  law  un- 
doubtedly means,  in  the  due  course  of  legal  proceedings,  accord- 

more  indontry,  no  more  justice,  no  more  878,  432,  per  SeUlen^  J.    In  Janes  p.  Rey- 

▼alor ;  for  vlio  will  labor  ?  who  will  haz-  nolds,  2  Tex.  250,  Chief  Justice  BemphtU 

ard  his  person  in  the  day  of  battle  for  says :  "  The  terms  '  law  of  the  land '  .  .  . 

that  which  is  not  his  own  ?    The  Bank-  are  now,  in  their  most  usual  acceptation, 

er's  Case,  by  Tumor,  10.    And  therefore  regarded  as  general  public  laws,  binding 

our  customary  law  is  not  more  solicitous  U{H>n  all  the  members  of  the  community, 

about  anything  than  '  to  preserve    the  under  all  circumstances,  and  not  partial 

property  of  the  subject  from  the  inunda-  or  private  laws,  affecting  the  rights  of 

tion  of  the  prerogative.'  Ibid."    Broom's  private  individuals  or  classes  of  individ- 

Const.  Law,  228.  uals."    And  see  Vanzant  v.  Waddell,  2 

1  Gibson,  Ch.  J.,  in  Norman  v.  Heist,  6  Yerg.  260,  per  Peck,  J. ;  Hard  v.  Nearing, 

W.  &  S.  171,  178.    There  is  no  power  44  Barb.  472.    Nevertheless   there   are 

which  can  authorize  the  dispossession  by  many  cases,  as  we    have   shown,   ante, 

force  of  an  owner  whose  property  has  pp.  140,  152,  in  which  private  laws  may 

been  sold  for  taxes,  without  giving  him  be  passed  in  entire  accord  with  the  general 

opportunity  for  trial.    Calhoun  v,  Flet-  public  rules  which  govern  the  State ;  and 

Cher,  68  Ala.  674.  we  shall  refer  to  more  cases  flu-ther  on. 

*  See  Wynehamer  v.  People,  13  N.  Y. 
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ing  to  those  rules  and  forms  which  have  heen  established  for  the 
protection  of  private  rights."  ^  And  we  have  met  in  no  judicial 
decision  a  statement  that  embodies  more  tersely  and  accurately 
the  correct  view  of  tlie  principle  we  are  considering,  than  the 
following,  from  an  opinion  by  Mr.  Justice  JohvAon  of  the  Supreme 
Court  of  the  United  States:  *^As  to  the  words  from  Magna 
Gharta  incorporated  in  the  Constitution  of  Maryland,  after  vol- 
umes spoken  and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  settled  down  to  this, — 
that  they  were  intended  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  rights  and  distributive 
justice."  * 

The  principles,  then,  upon  which  the  process  is  based  are  to 
determine  whether  it  is  *^  due  process  "  or  not,  and  not  any  con- 
siderations of  mere  form.  Administrative  and  remedial  process 
may  be  changed  from  time  to  time,  but  only  with  due  regard  to 
the  landmarks  established  for  the  protection  of  the  citizen.^ 
When  the  government  through  its  established  agencies  interferes 
with  the  title  to  one's  property,  or  with  his  independent  enjoy- 
ment of  it,  and  its  action  is  called  in  question  as  not  in  accord- 
ance with  the  law  of  the  land,  we  are  to  test  its  validity  by  those 
principles  of  civil  liberty  and  constitutional  protection  which  have 

1  WetterTelt  v.  Greg^,  12  N.  T.  202,  our  gaide  Zjlttra's  Case,  1  Bay,  882 ; 

209.    See, also, State v.Statcn, 6 Cold. 233;  White  v.  Kendrick,  1  Brev.  469;  State  v, 

McMillen  v.  Anderson,  95  U.  S.  37 ;  Pear-  Coleman  &  Maxcy,  1  McMull.  602,  there 

son  V.  Yewdall,  96  U.  8. 294 ;  Pennojer  can  be  no  liesitation  in  saying  that  these 

r.  Neff,  95  U.  S.  714;  Davidson  v.  New  words  mean  the  common  law  and  the 

Orleans,  90  U.  S.  97 ;  and  cases  in  notes  statute  law  existing  in  this  State  at  the 

pp.  IS,  19,  ante^  in  which  tlie  true  meaning  adoption  of  our  constitution.    Altogether 

of  due  process  of  law  is  considered.    Also  they  constitute  a  body  of  law  prescribing 

San  Mateo  County  f.  »Southern  Pacific  R.  the  course  of  justice  to  which  a  free  man 

R.  Co.,  18  Fed.  Rep.  722.    [See  Maxwell  is  to  be  considered  amenable  for  all  time 

V,  Dow,  176  U.  S.  681,  20  Sup.  Ct.  Rep.  to  come."    Per  0*Neill,  J.»  in  State  v. 

448,494;  Bolln  v.  Nebraska,  176  U.  S.  83,  Simons,  2  Spcers,  761,  767.     See,  also, 

20  Sup.  Ct  Rep.  287 ;  Brown  v.  New  Jer-  State  v.  Doherty,  60  Me.  609.    It  must 

ley,  176  U.  S.  172,  20  Sup.  Ct.  Rep.  77;  not  be  understood  from   this,  howeyer, 

Holden  v.  Hardy,  169  U.  S.  306,  18  Sup.  that  it  would  not  be  competent  to  change 

Ct.  Rep.  883;  Hodgson  v.  Vermont,  168  either  the  common  law  or  the  statute  law, 

U.  S.  262,  18  Sup.  Ct.  Rep.  80;  McNulty  so  long  as  the  principles  therein  embod- 

9.  California,  149  U.  S.  646,  13  Sup.  Ct.  led,  and  which  protected  priyate  rights, 

Rep.  969 ;  Hallinger  v.  Day  is,  146  U.  S.  were  not  departed  from. 
814,  13  Sup.  Ct  Rep.  106 ;  also  extensive         »  Hurtado  v.  California,  110  U.  S.  616, 

citations  of  cases  in  notes  upon  '*what  4  Sup.  Ct  Rep.  Ill,  292;  [Maxwell  v, 

constitutes  due  process  of  law,"  appended  Dow,  176  U.  S.  681,  20  Sup.  Ct.  Rep.  448, 

to  42  L.  ed.  U.  S.  866,  and  24  L.  ed.  U.  S.  404,  and  cases  therein  cited.    States  have 

486.3  full  power  to  regulate  the  amendment 

*  Bank  of  Columbia  P.  Okely,  4  Wheat,  of   pleadings  in  their  courts.    Carr  v. 

285,  244.    "  What  is  meant  by  <  the  law  Nicliols,  167  U.  S.  870, 16  Sup.  Ct.  Rep. 

of  the  land  '1    In  this  Sute,  Uking  as  640.3 
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become  established  iu  our  system  of  laws,  and  not  generally  by 
rules  that  pertain  to  forms  of  procedure  merely.  In  judicial  pro- 
ceedings the  law  of  the  land  requires  a  hearing  before  condemna- 
tion, and  judgment  before  dispossession  ; "  ^  but  when  property  is 
appropriated  by  the  government  to  public  uses,  or  the  legislature 
interferes  to  give  direction  to  its  title  through  remedial  statutes, 
diflferent  considerations  from  those  which  regard  the  controversies 
between  man  and  man  must  prevail,  different  proceedings  arc 
required,  and  we  have  only  to  see  whether  the  interference  can 
be  justified  by  the  established  rules  applicable  to  the  special  case. 
Due  process  of  law  in  each  particular  case  means,  such  an  exer- 
tion of  the  powers  of  government  as  the  settled'  maxims  of  law 
permit  and  sanction,  and  under  such  safeguards  for  the  protection 
of  individual  rights  as  those  maxims  prescribe  for  the  class  of 
cases  to  which  the  one  in  question  belongs.^ 

^  Vaiizant  v.  WaddeU,  2  Yerg.   260 ;  tunitj  for  bearing  upon  assessment,  see 

Lenz  V.  Charlton,  23  Wis.  478 ;  Pennoyer  Pittsburgh  C  C.  &  St.  L.  B.  Co.  v.  Board 

V.  Neff,  96  U.  S.  714.  of  Public  Works,  172  U.  S.  82,  19  Sup. 

3  See  Wynehamer  v.  People,  13  N.  T.  Ct.  Rep.  90.]]  See,  also,  Cruikshanks  r. 
878,432,  per  Selden.J.;  Kalloch  t\  Su-  Charleston,  1  McCord,  360 ;  Statev.May- 
perior  Court,  56  Cal.  229 ;  Baltimore  v.  hew,  2  Gill,  487 ;  Harper  v,  Commission- 
Scharf,  64  Md.  499.  In  State  v.  Allen,  2  ers,  23  Ga.  566  ;  Mjers  i;.  Park,  8  Heisk. 
McCord,  56,  the  court,  in  speaking  of  660.  So  is  the  seizure  and  dale  under 
process  for  the  collection  of  taxes,  say :  proceedings  prescribed  by  law,  of  stray 
"  We  think  that  any  legal  process  which  beasts.  KnozyUle  v.  King,  7  Lea,  441 ; 
was  originally  founded  in  necessity,  has  Hamlin  v.  Mack,  83  Mich.  103 ;  Stewart 
been  consecrated  by  time,  and  approved  v.  Hunter,  16  Oreg.  62, 16  Pac.  876.  That 
and  acquiesced  in  by  universal  consent,  the  owner  should  have  notice  of  the  sale, 
must  be  considered  an  exception  to  the  see  Varden  t;.  Mount,  78  Ky.  86.  [^A  col- 
right  of  trial  by  jury,  and  is  embraced  in  lateral-inheritance  tax-law  which  makes 
the  alternatiye  '  law  of  the  land.' "  To  no  provision  for  notice  to  heirs,  legatees, 
the  same  effect  are  In  re  Hackett,  58  Vt.  and  devisees,  and  affords  no  opportunity 
854 ;  Weimer  v.  Bunbury,  30  Mich.  201.  for  tliem  to  be  heard  in  the  matter  of 
And  see  Hard  v.  Nearing,  44  Barb.  472;  appraisal,  is  void.  Ferry  v.  Campbell,  110 
New  Orieans  v.  Cannon,  10  La.  Ann.  764;  Iowa,  290,  81  N.  W.  604, 60  L.  R.  A.  92.^ 
McCarrol  v.  Weeks,  6  Hayw.  246  ;  Sears  An  act  allowing  an  agent  of  a  humane 
17.  Cottrell,  6  Mich.  260 ;  Gibson  v.  Mason,  society  to  condemn  and  kill  an  animal 
5  Kev.  283.  The  fourteenth  amendment  and  fix  its  value  conclusively  without 
has  not  enlarged  the  meaning  of  the  words  notice  is  not  due  process  of  law.  King 
"  due  process  of  law."  Whatever  was  v.  Hayes,  80  Me.  206,  18  All.  882.  But 
such  in  a  State  before  that  amendment,  is  a  health  officer  may  be  empowered  to  kill 
so  still.  Hence,  a  statute  is  good  which  a  diseased  beast,  if  the  owner  may  after- 
allows  execution  on  Judgments  against  a  wards  contest  the  existence  of  conditions 
town  to  be  levied  on  the  goods  of  individ-  which  made  the  beast  a  nuisance,  and 
ual  inhabiunts.  Eames  v.  Savage,  77  Me.  obtain  redress,  if  such  conditions  are  not 
212.  Taking  property  under  the  taxing  shown  to  have  existed.  Newark  &  S.  O. 
power  is  due  process  of  law.  Davidson  Co.  v.  Hunt,  60  N.  J.  L.  808,  12  Atl. 
V.  New  Orleans,  96  U.  S.  97;  Kelly  i;.  697.  [^Where  such  officer  seizes  and 
Pittsburgh,  104  U.  S.  78  ;  High  i;.  Shoe-  kills  healthy  animals,  the  owner  does  not 
maker,  22  Cal.  863.  [Weyerhauser  v.  tliereby  acquire  any  claim  against  the 
Minnesota,  176  U.  S.  560,  20  Sup.  Ct.  State.  Houston  v,  Sute,  98  Wis.  481. 
itep.  486.    Upon  sufficiency  of   oppoi^ .  74  N.  W.  Ill,  42  L.  B.  A.  89.^    It  it 
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Private  rights  may  be  interfered  with  by  either  the  legislative, 
executive,  or  judicial  department  of  the  goveniment.  The  execu- 
tive department  in  every  instance  must  show  authority  of  law  for 
its  action,  and  occasion  does  not  often  arise  for  an  examination 
of  the  limits  which  circumscribe  its  powers.  The  legislative 
department  may  in  some  cases  constitutionally  authorize  interfer- 
ence, and  in  others  may  interpose  by  direct  action.  Elsewhere 
we  shall  consider  the  police  power  of  the  State,  and  endeavor  to 
show  how  completely  all  the  property,  as  well  as  all  the  people 
within  the  State,  are  subject  to  control  under  it,  within  certain 
limits,  and  for  the  purposes  for  which  that  power  is  exercised. 
The  right  of  eminent  domain  and  the  right  of  taxation  will  also 
be  discussed  separately,  and  it  will  appear  that  under  each  the 
law  of  the  land  sanctions  divesting  individuals  of  their  property 
against  their  will,  and  by  somewhat  summary  proceedings.  In 
every  government  there  is  inherent  authority  to  appropriate  the 
property  of  the  citizen  for  the  necessities  of  the  State,  and  con- 
stitutional provisions  do  not  confer  the  power,  though  they  gener- 
ally surround  it  with  safeguards  to  prevent  abuse.  The  restraints 
are,  that  when  specific  property  is  taken,  a  pecuniary  compensa- 
tion, agreed  upon  or  determined  by  judicial  inquiry,  must  be  paid ; 
and  in  other  cases  property  can  only  be  taken  for  the  support  of 
the  government,  and  each  citizen  can  only  be  required  to  contrib- 
ute his  proportion  to  that  end.  But  there  is  no  rule  or  principle 
known  to  our  system  under  which  private  property  can  be  taken 
from  one  person  and  transferred  to  another,  for  the  private  use 
and  benefit  of  such  other  person,  whether  by  general  law  or  by 
special  enactment.^     The  purpose  must  be  public,  and  must  have 

DO  violation  of  this  principle  to  exclude  with  reference  to  the  transfer  to  a  receiver 

from  the  State  debauched  women  who  of  the  assets  of  a  dissolved  corporation, 

are  being  imported    for  improper  pur-  It  is  not  competent  to  provide  that  the 

poses.    Matter  of  Ah  Fook»  49  Cal.  408.  claimant  or  purchaser  of  property,  for 

pjpon  what  constitutes  "  due  process  of  the  seizure  or  sale  of  which  an  indem- 

law/*  see  valuable  notes  to  42  L.  ed.  U.  S.  nifying  bond  has  been  taken  and  returned 

886,  and  24  L.  ed.  U.  S.  436,  and  see  cases  by  the  officer,  shall  be  barred  of  any . 

cited  in  note  1,  page  606,  ante.     Issuance  action  against  the  officer,  and  confined  to 

and  record  of   writ  of  error  in  court  his  action  on  the  bond  as  his  only  remedy, 

of  first  instance  may  be  made  sufficient  Foule  v.  Mann,  63  Iowa,  42, 8  N.  W.  814 ; 

notice  to  adverse  party  that  suit  is  to  be  Sunberg  r.  Babcock,  61  Iowa,  601,  16 

continued  in  the  higher  court    State  o,  N.  W.  716.    See,  also,  fihiers  v.  Stoeckle, 

Canfield,  40  FU.  36, 23  So.  691, 42  L.  R.  A.  87  Mich.  261.     Contra,  Bein  v,  Dayidson, 

72.    Expulsion  from  benevolent  society  96  N.  T.  176.    Compare  Dodd  v.  Thomas, 

under  proper  by-laws  is,  though  it  deprives  69  Mo.  364.    A  lien  may  be  created  by 

of  property  rights.    Moore  v.  Natl.  Com.  statute  in  favor  of  a  laborer  for  a  con- 

of  K.  &  L.  of  S.,  —  Kan.  — ,  70  Pac.  862.^  tractor,  as  against  the  owner  of  logs, 

^  Lebanon  Sch.  Dist.  v.  Female  Sem.,  between  whom  and  the  laborer  there  is 

12  Atl.  867  (Fa.) ;  People  i;.  O'Brien,  111  no  privity  of  contract.    Reilly  v,  Steph- 

N.  Y.  1, 18  N.  £.  692.    The  latter  case  ia  enson,  62  Mich.  609, 29  N.  W.  99.    But 
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reference  to  the  needs  or  convenience  of  the  public,  and  no  reason 
of  general  public  policy  will  be  suflBcient  to  validate  other  trans- 
fers when  they  concern  existing  vested  rights.^ 

Nevertheless,  in  many  cases  and  many  ways  remedial  legisla- 
tion may  affect  the  control  and  disposition  of  property,  and  in 
some  cases  may  change  the  nature  of  rights,  give  remedies  where 
none  existed  before,  and  even  divest  legal  titles  in  favor  of  sub- 
stantial equities  where  the  legal  and  equitable  rights  do  not 
chance  to  concur  in  the  same  persons. 

The  chief  restriction  upon  this  class  of  legislation  is,  that 
vested  rights  must  not  be  disturbed  ;  but  in  its  application  as  a 
shield  of  protection,  the  term  "  vested  rights  "  is  not  used  in  any 
narrow  or  technical  sense,  or  as  importing  a  power  of  legal  con- 
trol merely,  but  rather  as  implying  a  vested  interest  which  it  is 
right  and  equitable  that  the  government  should  recognize  and 
protect,  and  of  which  the  individual  could  not  be  deprived  arbi- 
trarily without  injustice.  The  right  to  private  property  is  a 
sacred  right;  not,  as  has  been  justly  said,  " introduced  as  the  re- 
sult of  princes'  edicts,  concessions,  and  charters,  but  it  was  the 

8uch  laborer  maj  not  enforce  a  lien  in  Court  Judges,  176  Mass.  71, 66  N.  E.  812, 
spite  of  any  contract  between  the  con-  61  L.  R.  A.  438 ;  People  tx  rel.  Deneen  v. 
ractor  and  owner,  or  of  payment  by  the  Simon,  176  111.  166,  52  N.  E.  910,  68  Am. 
latter.  John  Spry  Lumber  Co.  v.  Sault  St.  175,  44  L.  R.  A.  801 ;  State  ex  reL 
Say.  Bank,  77  Mich.  199,  43  N.  W.  778.  Douglas  v.  School  District,  86  Minn.  230, 
Nor  can  the  owner's  failure  to  enjoin  the  88  N.  W.  761,  67  L.  R.  A.  297.  Tlie  val- 
labor  be  made  conclusive  eridence  of  his  idity  of  such  act  was  denied  in  State  ex 
assent  to  it.  Meyer  v.  Berlandi,  39  Minn.  rel.  Monnett  v.  Guilbert,  66  Ohio  St.  676, 
448,  40  N.  W.  613.  A  mechanic's  lien  47  N.  £.  661,  88  L.  R.  A.  619,  60  Am.  St. 
may  be  made  applicable  to  buildings  in  766.  And  see  the  Massachusetts  casein 
process  of  erection.  Colpetzer  v.  Trinity  the  Supreme  Court  of  the  United  States, 
Church,  24  Neb.  113, 87  N.  W.  931.  [The  179  U.  S.  405,  21  Sup.  Ct  Rop.  206.] 
one  in  possession  of  property  may  be  ^  Taylor  v.  Porter,  4  Hill,  140 ;  Osbom 
taxed  therefor,  even  though  the  property  v.  Hart,  24  Wis.  89,  01,  1  Am.  Rep.  161. 
belongs  to  another.  Such  taxation  is  not  In  Matter  of  Albany  Street,  1 1  Wend, 
a  taking  of  the  property  of  one  person  149, 26  Am.  Dec.  618,  it  is  intimated  that 
for  the  benefit  of  another,  for  the  tax-  the  clause  in  the  Constitution  of  New 
payer  has  a  lien  upon  the  property  for  York,  witholding  private  property  from 
the  tax  he  has  paid.  Minneapolis  &  N.  public  use  except  upon  compensation 
El.  Co.  V.  TraiU  Co.,  9  N.  D.  213,  82  made,  of  itself  implies  that  it  U  not  to 
N.  W.  727,  60  L.  R.  A.  266.  One  electric  be  taken  in  invUum  for  individual  use. 
light  company  cannot  be  authorized  to  And  see  Matter  of  John  &  Cherry  Streets, 
use  poles  of  another  unless  provision  is  19  Wend.  669.  A  different  opinion  seems 
made  for  compensation  and  for  regulation  to  have  been  held  by  the  Supreme  Court 
of  joint  use.  Citizens*  El.  Light  &  P.  Co.  of  Pennsylvania,  when  they  decided  in 
V,  Sands,  95  Mich.  661,66  N.  W.462,  20  Harvey  v.  Thomas.  10  Watts,  63,  that 
L.  R.  A.  411.  Statutes  inaugurating  the  the  legislature  might  authorize  the  lay- 
so-called  "  Torrens  System  "  for  registra-  ing  out  of  private  ways  over  the  lands  of 
tion  of  land  titles  have  been  before  the  unwilling  parties,  to  connect  the  coal- 
courts  and  attacked  for  violation  of  the  beds  with  the  works  of  public  improve- 
rule  of  "due  process,"  but  have  been  ment.  the  constitution  not  in  terms  pro- 
vsnally  upheld.     Tyler  v.  Regiatmtion  hibitiogit.    See  note  to  p.  766^  ;K»se. 
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old  fundamental  law,  springing  from  the  original  frame  and  con- 
stitution of  the  realm."  ^ 

But  as  it  is  a  right  which  rests  upon  equities,  it  has  its  reason- 
able limits  and  restrictions  ;  it  must  have  some  regard  to  tlie  gen- 
eral welfare  and  public  policy ;  it  cannot  be  a  right  which  is  to 
be  examined,  settled,  and  defended  on  a  distinct  and  separate 
consideration  of  the  individual  case,  but  rather  on  broad  and  gen- 
eral grounds,  which  embrace  the  welfare  of  the  whole  community, 
and  which  seek  the  equal  and  impartial  protection  of  the  interests 
of  all.a 

And  it  may  be  well  at  this  point  to  examine  in  the  light  of  the 
reported  cases  the  question.  What  is  a  vested  riglit  in  the  consti- 
tutional sense  7  and  when  we  have  solved  that  question,  we  may 
be  the  better  able  to  judge  under  what  circumstances  one  may 
be  justified  in  resisting  a  change  in  the  general  laws  of  the  State 
affecting  his  interests,  and  how  far  special  legislation  may  control 
his  rights  without  coming  under  legal  condemnation.  In  organ- 
ized society  every  man  holds  all  he  possesses,  and  looks  forward 
to  all  he  hopes  for,  through  the  aid  and  under  the  protection  of 
the  laws ;  ^  but  as  changes  of  circumstances  and  of  public  opinion, 

^  Arg.  Nightingale  v.  Bridges,  Show.  The  public  discussion  of  the  official  coo- 
138.  See  also  case  of  Alton  Woods,  1  dact  of  a  judge  is  not  professional  mis- 
Rep.  46  a ;  Alcocic  v.  Cooke,  6  Bing.340;  conduct,  unless  it  is  designed  to  acquire 
Bowman  v,  Middleton,  1  Bay,  252 ;  Ken-  an  influence  over  the  conduct  of  the  judge 
nebeo  Purchase  v.  Laboree,  2  Me.  275,  in  the  exercise  of  his  judicial  functions 
11  Am.  Dec.  79 ;  ante,  p.  68,  and  note,  bj  the  instrumentality  of  popular  preju- 
p.  244,  and  note.  Any  one  may  acquire  dice.  Ex  parte  Steinman,  95  Pa.  St.  220. 
and  hold  any  species  of  property,  and  the  But  see  State  v.  McClaugherty ,  83  W.  Va. 
acquisition  cannot  be  taxed  as  a  privilege.  250,  10  S.  E.  407.  (^ght  of  property 
But  the  use  may  be  regulated  to  prevent  involves  right  to  dispose  of  same,  and 
injury  to  others.  Stevens  v.  State,  2  Ark.  statute  prescribing  who  shall  and  who 
291,  85  Am.  Dec.  72.  shaU  not  sell  tlie  common  proprietary 

^  The  evidences  of  a  man's  rights  —  medicines  and  restricting  such  sale  to 

the  deeds,  bills  of  sale,  promissory  notes,  registered  pharmacists  is  taking  property 

and  the  like  —  are  protected  equally  with  without  due  process.    Noel  v.  State,  187 

his  lands  and  chattels,  or  rights  and  fran-  111.  587,  58  N.  E.  616,  79  Am.  St  238,  52 

chises  of  any  kind ;  and  the  certificate  L.  R.  A.  287.    Property  in  the  constitu- 

of  registration  and  right  to  vote  may  be  tional  sense  is  said,  in  Harbison  v.  Knox- 

properly  included  in  the  category.    State  ville  Iron  Co.,  108  Tenn.  421.  53  S.  W. 

r.  Staten,  6  Cold.  233.    See  Davies  v.  Mo-  955,  76   Am.  St.  682,  to  include  every- 

Keeby,  5  Nev.  869.  thing  having  an  exchangeable  value  and 

'  The  interest  acquired  in  the  practice  as  well  the  right  to  acquire  and  dispose 

of  learned  professions,  that  is,  "  the  right  of   the  thing  which   is  the    subject  of 

to  continue  their  prosecution,"  is  property  property  rights.    The  office  of  Governor 

which  cannot  be  arbitrarily  taken  away,  of  a  State  is  not  ''property."    Taylor  v. 

Field,  J.,  in  Dent  r.  West  Virginia,  129  Beckham,  178  U.  8.  548,  20  Sup.  Ct.  Rep. 

U.  S.  114,  9  Sup.  Ct.  Rep.  218.    The  890, 1009.     It  is  held  in  Hoover  v.  Mc- 

office  of  an  attorney  is  property,  and  he  Chesney,  81  Fed.  Rep.  472,  that  the  right 

cannot  be  deprived  of  it  except  for  pro-  to  use  the  mails  is  **  property  "  in  the  sense 

fessional  miscouduct  or  proved  unfitness,  that  one  cannot  be  deprived  of  it  without 
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as  well  as  other  reasons  affecting  the  public  policy,  are  all  the 
while  calling  for  changes  in  the  laws,  and  as  these  changes  must 
influence  more  or  less  the  value  and  stability  of  private  posses- 
sions, and  strengthen  or  destroy  well-founded  hopes,  and  as  the 
power  to  make  very  many  of  them  could  not  be  disputed  without 
denying  the  right  of  the  political  community  to  prosper  and  ad- 
vance, it  is  obvious  that  many  rights,  privileges,  and  exemptions 
which  usually  pertain  to  ownership  under  a  particular  state  of 
the  law,  and  many  reasonable  expectations,  cannot  be  regarded  as 
vested  rights  in  any  legal  sense.^  In  many  cases  the  courts,  in 
the  exercise  of  their  ordinary  jurisdiction,  cause  the  property 
vested  in  one  person  to  be  transferred  to  another,  either  through 
the  exercise  of  a  statutory  power,  or  by  the  direct  force  of  their 
judgments  or  decrees,  or  by  means  of  compulsory  conveyances. 
If  in  these  cases  the  courts  have  jurisdiction,  they  proceed  in  ac- 
cordance with'  ^^  the  law  of  the  land ; "  and  the  right  of  one  man 
is  divested  by  way  of  enforcing  a  higher  and  better  right  in  an- 
other. Of  these  cases  we  do  not  propose  to  speak :  constitutional 
questions  cannot  well  arise  concerning  them,  unless  they  are  at- 
tended by  circumstances  of  irregularity  which  are  supposed  to 

A  chance  to  be  heard  and  defend.    The  Tjroler  v.  Warden,  etc.,  157  N.  Y.  116, 

so-caUed  "right  to  privacy"  has,  in  sev-  51  N.  E.  1006,  43  L.  R.  A.  264,  68  Am. 

eral  cases,  been  asserted  and  protection  St.  763.^ 

asked  for  it  through  the  judicial  depart-  ^  *'  A  person  has  no  property,  no  vest- 
ment of  the  goyemment,  but  in  the  cases  ed  interest,  in  any  rule  of  the  common 
which  have  arisen  the  courts  have  de-  law  .  .  .  Rights  of  property  which  have 
dined  te  recognize  such  a  property  or  per-  been  created  by  the  common  law,  cannot 
sonal  right.  Atkinson  v.  Doherty  &  Co.,  be  taken  away  without  due  process ;  but 
121  Mich.  372,  80  N.  W.  285,  46  L.  R.  A.  the  law  itself,  as  a  rule  of  conduct,  may 
219,  80  Am.  St.  507,  and  cases  cited  in  be  changed  at  the  will,  or  even  at  the 
the  opinion  ;  Roberson  v.  Rochester,  etc.  whim  of  the  legislature,  unless  prevented 
Co.,  171  N.  T.  588,  64  N.  E.  442,  Articles  by  constitutional  limitations."  Waite, 
in  4  Harv.  Law  Rev.  103 ;  22  Canada  Law  Ch.  J.,  in  Munn  v.  Illinois,  94  U.  S.  113, 
Times,  281,  by  E.  L.  Adams,  counsel  in  184.  See  Railroad  Co.  v.  Richmond, 
Roberson  case,  supra ;  175  No.  Am.  Re-  96  U.  8.  521 ;  Transportation  Co.  v.  Chi- 
view,  361 ;  2  Columbia  Law  Review,  487 ;  cago,  99  U.  S.  635 ;  Newton  v.  Commis- 
Corliss  V.  E.  W.  Walker  Co.,  57  Fed.  Rep.  sioners,  100  U.  S.  548 ;  past,  548,  note. 
434,  81  L.  R.  A.  288,  64  Fed.  Rep.  280;  The  State  may  take  away  rights  in  a 
Schuyler  v.  Curtis,  147  N.  Y.  434,  42  N.  E.  public  fishery  by  appropriating  the  water 
22,  31  L.  R.  A.  286,  49  Am.  St.  671.  See  to  some  other  use.  Howes  v.  Crush,  131 
also  articles  in  10  Am.  Lawyer,  298,  and  55  Mass.  207.  [But  not  the  previously  ac- 
cent. Law  Journal,  128.  The  ticket  bro-  quired  right  of  a  co-tenant  to  enter  and 
kerage  legislation  has  been  frequently  be-  extract  ores  without  accounting  therefor, 
fore  the  courts  on  constitutional  grounds  Butte  &  B.  Consol.  Min.  Co.  v.  Mont 
and  as  against  the  constitutional  objeo  Ore  P.  Co.,  25  Mont.  41.  68  Pac.  825. 
tion  has  been  usually  upheld.  Fry  v.  The  rights  of  a  stockholder  as  the  owner 
State,  63  Ind.  552,  30  xVm.  Rep.  238;  Ex  of  stock  cannot  be  taken  through  the  re- 
parte  Lorenzen,  128  Cal.  431,  61  Pac.  68,  tirement  of  stock  by  conversion  into 
50  L.  R.  A.  55;  Burdick  v.  People,  149  bonds.  Berger  v.  United  States  Steel 
111.  600,  36  N.  E.  948,  24  L.  R.  A.  152,  Corporation,  68  N.  J.  Eq.  809,  53  AU.  68, 
41  Am.  St  329.     Contra,  People  ex  re/,  rev.  63  N.  J.  Eq.  506, 53  Aa  14.J 
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take  them  out  of  the  general  rule.  All  vested  rights  are  held 
subject  to  the  laws  for  the  enforcement  of  public  duties  and  pri- 
Tate  contracts,  and  for  the  punishment  of  wrongs ;  and  if  they  be- 
come divested  through  the  operation  of  those  laws,  it  is  only 
by  way  of  enforcing  the  obligations  of  justice  and  good  order. 
What  we  desire  to  reach  in  this  connection  is  the  true  meaning 
of  the  term  "  vested  rights  "  when  employed  for  the  purpose  of 
indicating  the  interests  of  which  one  cannot  be  deprived  by  the 
mere  force  of  legislative  enactment,  or  by  any  other  than  the  rec- 
ognized modes  of  transferring  title  against  the  consent  of  the 
owner,  to  which  we  have  alluded. 

Interests  in  Expectancy, 

First,  it  would  seem  that  a  right  cannot  be  considered  a  vested 
right,  unless  it  is  something  more  than  such  a  mere  expectation 
as  may  be  based  upon  an  anticipated  continuance  of  the  present 
general  laws :  it  must  have  become  a  title,  legal  or  equitable,  to 
the  present  or  future  enjoyment  of  property,  or  to  the  present  or 
future  enforcement  of  a  demand,  or  a  legal  exemption  from  a 
demand  made  by  another.^  Acts  of  the  legislature,  as  has  been 
well  said  by  Mr.  Justice  Woodbury ^  cannot  be  regarded  as  opposed 
to  fundamental  axioms  of  legislation,  ^'  unless  they  impair  rights 
which  are  vested;  because  most  civil  rights  are  derived  from 
public  laws  ;  and  if,  before  the  rights  become  vested  in  particular 
individuals^  the  convenience  of  the  State  procures  amendments  or 
repeals  of  those  laws,  those  individuals  have  no  cause  of  com- 
plaint. The  power  that  authorizes  or  proposes  to  give,  may 
always  revoke  before  an  interest  is  perfected  in  the  donee."  ^ 
And  Chancellor  Kent^  in  speaking  of  retrospective  statutes,  says 
that  while  such  a  statute, ''  affecting  and  changing  vested  rights, 
is  very  generally  considered  in  this  country  as  founded  on  uncon- 
stitutional principles,  and  consequently  inoperative  and  void," 
yet  that  ^^  this  doctrine  is  not  understood  to  apply  to  remedial 
statutes,  which  may  be  of  a  retrospective  nature,  provided  they 
do  not  impair  contracts,  or  disturb  absolute  vested  rights,  and 
only  go  to  confirm  rights  already  existing,  and  in  furtherance  of 
the  remedy  by  curing  defects  and  adding  to  the  means  of  enfor- 
cing existing  obligations.  Such  statutes  have  been  held  valid 
when  clearly  just  and  reasonable,  and  conducive  to  the  general 

1  Weidenger  v.  Spraance,  101  ni.  278.  is  Tested.    Moore  v.  Irby,  69  Ark.  102, 

See  Wanser  v.  Atkinson,  43  N.  J.  671.  61  S.  W.  Znr\ 

QThe  right  of  a  minor  to  redeem,  when        2  Merrill  v.  Siierbume,  1  N.  H.  190,  218, 

he  comes  of  age,  lands  forfeited  during  8  Am.  Dec.  52.    See  Rich  v.  Flanders,  89 

his  minority  through  failure  to  pay  taxes  N.  U.  30i.    And  cases,  ante^  p.  402,  note  2. 
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welfare,  even  though  they  might  operate  in  a  degree  upon  exist- 
ing rights."  ^ 

And  it  is  because  a  mere  expectation  of  property  in  the  future 
is  not  considered  a  vested  right,  that  the  rules  of  descent  (a)  are 
held  subject  to  change  in  their  application  to  all  estates  not  already 
passed  to  the  heir  by  the  death  of  the  owner.  No  one  is  heir  to 
the  living ;  and  the  heir  presumptive  has  no  other  reason  to  rely 
upon  succeeding  to  the  property  than  the  promise  held  out  by  the 
statute  of  descents.  But  this  promise  is  no  more  than  a  declar- 
ation of  the  legislature  as  to  its  present  view  of  public  policy  as 
regards  the  proper  order  of  succession,  —  a  view  which  may  at 
any  time  change,  and  then  the  promise  may  properly  be  with- 
drawn, and  a  new  course  of  descent  be  declared.  The  expecta- 
tion is  not  property ;  it  cannot  be  sold  or  mortgaged ;  it  is  not 
subject  to  debts  ;  and  it  is  not  in  any  manner  taken  notice  of  by 
the  law  until  the  moment  of  the  ancestor's  death,  when  the  stat- 
ute of  descents  comes  in,  and  for  reasons  of  general  public  policy 
transfers  the  estate  to  persons  occupying  particular  relations  to 
the  deceased  in  preference  to  all  others.  It  is  not  until  that 
moment  that  there  is  any  vested  right  in  the  person  who  becomes 
heir,  to  be  protected  by  the  Constitution.  An  anticipated  inter- 
est in  property  cannot  be  said  to  be  vested  in  any  person  so  long 
as  the  owner  of  the  interest  in  possession  has  full  power,  by 
virtue  of  his  ownership,  to  cut  off  the  expectant  right  by  grant  or 
devise.^ 

If  this  be  so,  the  nature  of  estates  must,  to  a  certain  extent,  be 
subject  to  legislative  control  and  modification.^  In  this  country 
estates  tail  have  been  very  generally  changed  into  estates  in  fee 
simple,  by  statutes  the  validity  of  which  is  not  disputed.^    Such 

1  1  Kent,  Com.  445.     See  Brings  v.  But  after  propertj  has  once  vested  un- 

Hnbbard,  19  Vt.  86;  Bridgeport  v.  Hou-  der  the  laws  of  desoent,  it  cannot  be 

satonic  R.  R.  Co.,  16  Conn.  476 ;  Baugher  divested  by  any  change  in  those  laws. 

V.  Nelson,  9  Gill,  299;  Giloian  v.  Cutts,  Norman  v.  Heist,  5  W.  &  S.  171.    And 

23  N.  H.  376,  382 ;   Foule  v.   Mann,  53  the  right  to  change  the  law  of  descents  in 

Iowa,  42,  8  N.  W.  184.  tlie  case  of  the  estate  of  a  person  named 

^  Jn  re  Lawrence,  1  Redfield,  Sur.  Rep.  without  his  consent  being  had,  was  denied 

810.    QSee  also  Bass  v.  Roanoke  Nav.  &  in  Beail  v.  Benll,  8  Ga.  210.     See  post, 

W.  P.  Co.,  Ill  N.  C.  439,  16  S.  E  402.  pp  612.  540,  541,  and  note*. 
19  L.  R.  A.  247,  and  note  on  power  to         >  Smith  on  Stat,  and  Const.  Constmo- 

defeat  contingent  interests ;   McNeer  v.  tion,  412. 

McNeer,  142  III.  388,  82  N.  E.  681,  19  *  De  Mill  v.  Lockwood,  3  Blatch.  66. 
L.  R.  A.  266,  and  note  on  power  to  The  legislature  may  by  special  act  con- 
change  or  destroy  dower,  curtesy,  &c  2  ^^^  *  conveyance  in  fee  simple  by  a 

a  [^These  rules  do  not  control  succession  to  land  among  the  members  of  Indian 
tribes.  Such  succession,  so  long  as  the  tribal  organization  is  still  recognized  by  the 
Federal  government,  is  according  to  the  laws,  usages  and  customs  of  the  tribe. 
Jones  V.  Meehan,  176  U.  S.  1,  20  Sup.  Ct.  Rep.  1 J 
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statutes  operate  to  increase  and  render  more  valuable  the  interest 
which  the  tenant  in  tail  possesses,  and  are  not  therefore  open  to 
objection  by  him.^  But  no  other  person  in  these  cases  has  any 
vested  right,  either  in  possession  or  expectancy,  to  be  affected  by 
such  change ;  and  the  expectation  of  the  heir  presumptive  must 
be  subject  to  the  same  control  as  in  other  cases.^ 

The  cases  of  rights  in  property  to  result  from  the  marriage 
relation  must  be  referred  to  the  same  principle,  ^t  the  common 
law  the  husband  immediately  on  the  marriage  succeeded  to  cer- 
tain rights  in  the  real  and  personal  estate  which  the  wife  then 
possessed.  These  rights  became  vested  rights  at  once,  and  any 
subsequent  alteration  in  the  law  could  not  take  them  away.^  But 
other  interests  were  merely  in  expectancy.  He  could  have  a 
right  as  tenant  by  the  courtesy  initiate  in  the  wife's  estates  of 
inheritance  the  moment  a  child  was  born  of  the  marriage,  who 
might  by  possibility  become  heir  to  such  estates.  This  right 
would  be  property,  subject  to  conveyance  and  to  be  taken  for 
debts ;  and  must  therefore  be  regarded  as  a  vested  right,  no  more 
subject  to  legislative  interference  than  other  expectant  interests 
which  have  ceased  to  be  mere  contingencies  and  become  fixed. 
But  while  this  interest  remains  in  expectancy  merely, — that  is 
to  say,  until  it  becomes  initiate,  —  the  legislature  must  have  full 
right  to  modify  or  even  to  abolish  it.^    And  the  same  rule  will 

• 

tenant  in  tail.  Comatock  v.  Gaj,  51  which,  however,  does  not  reach  the  gen- 
Conn.  46.  eral  principle  above  stated  —  in  2  Bishop, 

^  On  the  tame  ground  it  has  been  held  Law  of  Married  Women,  §  46,  and  note. 

In  Massachusetts  that  statutes  converting  Rights  under  an  ante-nuptial  contract, 

existing  estates    in  joint  tenancy  into  wliich  become  vested  by  tiie  marriage, 

estates  in  common  were  unobjectionable,  cannot  be  impaired  by  subsequent  legis- 

They  did  not  impair  vested  rights,  but  lation.     Desnoyer  v.  Jordan,  27  Minn, 

rendered    the    tenure    more    beneficial.  206,  7  N.  W.  140.    [Where  at  the  time 

Holbrook  v.  Finney,  4  Mass.  665,  8  Am.  community  property  is  acquired,  power  to 

Dea  248 ;  MiUer  v.  Miller,  16  Mass.  50 ;  dispose  of  it  rests  entirely  in  the  husband, 

Annable  v.  Patch,  8  Pick.  860 ;  Burghardt  subsequent  legislation  requiring  the  as- 

V.  Turner,  12  Pick.  688.    Moreover,  such  sent  of  the  wife  to  its  disposition  is  invalid 

statutes  do  no  more  than  either  tenant  with  regard  to  such  property.    Spreckels 

at  the  common  law  has  a  right  to  do,  v.  Spreckels,  116  Cal.  880,  48  Pac  228,  86 

by  oonvejring  his  interest  to  a  stranger.  L   R.  A.  407,  68  Am.  St.  170.    An  act 

See  Bombaugh  v.  Bombaugh.  11  S.  &  R.  taking  away  a  statutory  right  of  the 

102;  Wildes  u.  Vanvoorhis,  15  Gray,  180.  husband  in  the  wife's  hind  which  existe<l 

«  See  1  Wash.  Real  Pr.  81-84,  and  at  the  time  of  the  marriage,  is  void  as  to 

notes.    The  exception  to  this  statement,  such  right    Rose  v.  Rose,  104  Ky.  48, 

If  any,  must  he  the  case  of  tenant  in  tail  46  S.  W.  624,  84  Am.  St.  480.] 

after  possibility  of  issue  extinct;  where  *  Hathon  v.  Lyon,  2  Mich.  03;  Tong 

the  estate  of  the  tenant  has  ceased  to  be  v.  Marvin,  16  Mich.  60.    And  see  the 

an  inheritance,  and  a  reversionary  right  cases  cited  in  the  next  note.    The  riglit 

has  become  vested.  of  a  tenant  by  the  courtesy  initiate  is 

•  Westervelt  v.  Gregg,  12  N.  Y.  202.  vested,  and  it  cannot  be  taken  away  to 

SeeMr.  Bishop's  criticism  of  this  case—  the  injury  of  the  husband's  creditors. 

88 
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apply  to  the  case  of  dower ;  though  the  diflFerence  in  the  requi- 
sites of  the  two  estates  are  such  that  the  inchoate  right  to  dower 
does  not  become  property,  or  anything  more  than  a  mere  expec- 
tancy at  any  time  before  it  is  consummated  by  the  husband's 
death.^    In  neither  of  these  cases  does  the  marriage  alone  giye  a 

WjRtt  V.  Smith,  25  \y.  Va.  818.  See  death.  Henson  v.  Moore,  104  lU.  403.  In 
Hershizer  r.  Florence.  39  Ohio  8c.  516.  North  Carolina  before  1867,  the  wife  had 
But  tee  to  the  contrary,  Breeding  r.  dower  only  in  the  lands  uf  which  the  huo- 
Dayis,  77  Va.  639;  Alexander  v.  Alex-  band  died  seised ;  the  statute  then  restored 
ander,  85  Va.  853,  7  S.  E.  83o.  the  common-law  right  to  dower  held  to  be 
^  When  dower  is  duly  assigned  it  be-  inapplicable  to  lands  which  the  husband 
comes  a  right  not  to  be  divested  by  sub-  had  preriously  acquired.  Sutton  v.  As- 
sequent  legislation.  Talbot  <;.  Talbot,  14  ken,  66  N.  C.  172,  8  Am.  Rep.  500; 
R.  I.  57.  The  law  in  force  at  the  death  Hunting  o.  Johnson,  66  N.  C.  189;  Jen- 
of  the  husband  is  the  measure  of  the  kins  v.  Jenkins,  82  N.  C.  202;  O'Kelly  v. 
right  of  the  widow  to  dower.  Noel  v.  Williams,  84  N.  C.  281.  In  Iowa  it  is 
Ewing,  9  Ind.  37;  May  r.  Fletcher,  40  held  that  when  the  law  of  dower  is 
Ind.  575;  Lucas  r.  Sawyer,  17  Iowa,  517 ;  changed  after  the  husband  has  conveyed 
Sturdevant  v.  Norris,  30  Iowa,  65;  Meli-  lands  subject  to  the  inchoate  right,  the 
set's  Appeal,  17  Pa.  St.  449;  Barbour  v.  dower  is  to  be  measured  by  the  law  in 
Barbour,  46  Me.  9 ;  Magee  r.  Young,  40  force  when  the  conreyanoe  was  made. 
Miss.  164;  Bates  r.  McDowell,  58  Miss.  Davis  v,  O'Ferrall,  4  Greene  (Iowa),  168; 
815;  Walker  v,  Deavcr,  5  Mo.  App.  139;  Young  v.  Wolcott,  1  Iowa,  174;  O'Fer- 
Guerin  r.  Moore,  25  Minn.  462;  Morrison  rail  v.  Simplot,  4  Iowa,  881;  Moore  v. 
V.  Kice,  35  Minn.  486,  29  N.  W.  168;  Kent,  87  Iowa,  20;  Craven  c.  Winter,  88 
Ware  v.  Owens,  42  Ala.  212;  Pratt  v.  Iowa,  471.  In  Indiana,  on  the  other  hand, 
Tefft,  14  Mich.  191 ;  Bennett  v.  H^rms,  a  statute  enlarging  the  right  of  dower  to 
51  Wis.  251, 8  N.  W.  222.  But  if  we  apply  one-third  of  the  land  in  fee  simple  was  so 
this  rule  universally,  we  shall  run  into  applied  as  to  deprive  the  widow,  in  easels 
some  absurdities,  and  most  certainly  in  where  the  husband  had  previously  con- 
some  cases  encounter  difficulties  which  veyed,  of  both  the  statuto.ry  dower  and 
will  prove  insurmountable.  Suppose  the  the  dower  at  the  common  law,  thereby 
land  has  been  sold  by  the  husband  with-  enlarging  the  estate  of  the  purchaser, 
out  relinquishment  of  dower,  and  the  Strong  v.  Clem,  12  Ind.  37 ;  Logan  v. 
dower  right  is  afterwards  by  statute  en-  Walton,  12  Ind.  839;  Bowen  v.  Preston, 
larged,  will  the  wife  obtain  the  enlarged  48  Ind.  367 ;  Taylor  v.  Sample,  51  Ind. 
dower  at  the  expense  of  the  purchaser  ?  428.  See  May  v,  Fletcher,  40  Ind.  575. 
Or  suppose  it  is  diminished ;  will  the  pur-  A  prorision  that  upon  a  judicial  sale  of 
chaser  thereby  acquire  an  enlarged  estate  the  husband's  property  the  inchoate 
which  he  never  bought  or  paid  for  ?  dower  right  shall  vest  does  not  apply  to 
These  are  important  questions,  and  the  a  mechanic's  lien  resting  on  the  whole 
authorities  furnish  very  uncertain  and  property  before  the  act  passed.  Buser 
unsatisfactory  answers  to  them.  In  1111-  v.  Siicpard,  107  Ind.  417,  8  N.  E.  280.  In 
nois  it  is  held  that  though  the  estate  is  Missouri  it  is  held  that  the  widow  takes 
contingent,  the  right  to  dower,  when  mar-  dower  according  to  the  law  in  force  at  the 
riage  and  seisin  unite,  is  vested  and  abso-  husband's  death,  except  as  against  those 
lute,  and  is  as  completelj'  beyond  legisla-  who  had  previously  acquired  specific 
tive  control  as  is  the  principal  estate,  rights  in  the  estate,  and  as  to  them  her 
Russell  r.  Rumsey,  35  111.  862 ;  Steele  o.  right  must  depend  on  the  law  in  force  at 
Gellatly,  41  111.  39.  See  Lawrence  v.  the  time  their  rights  originated.  Kennedy 
Miller,  2  N.  Y.  246.  But  it  is  also  held  v.  Insurance  Co.,  11  Mo.  204.  In  Williams 
that  after  marriage  a  new  right  corre-  v.  Courtney,  77  Mo.  587,  it  is  held  that, 
sponding  to  dower  may  be  conferred  upon  marriage  and  seisin  concurring,  dower 
the  husband,  and  that  his  homestead  right  cannot  be  barred  by  a  guardian's  sale  of 
depends  on  the  law  in  force  at  the  wife's  the  husband's  property.  In  Massachusetts 
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vested  right.  It  gives  only  a  capacity  to  acquire  a  right.  The 
same  remark  may  be  made  regarding  the  husband's  expectant 
interest  in  the  after-acquired  personalty  of  the  wife ;  it  is  subject 
to  any  changes  in  the  law  made  before  his  right  becomes  vested 
by  the  acquisition.^ 

Change  of  Hemedies. 

Again :  the  right  to  a  particular  remedy  is  not  a  vested  right. 
This  is  the  general  rule  ;  and  the  exceptions  are  of  those  peculiar 
cases  in  which  the  remedy  is  part  of  the  right  itself.^  As  a  gen- 
eral rule,  every  State  has  complete  control  over  the  remedies 
which  it  offers  to  suitors  in  its  courts.^  It  may  abolish  one  class 
of  courts  and  create  another.  It  may  give  a  new  and  additional 
remedy  for  a  right  or  equity  already  in  existence.*    And  it  may 

doubt  is  expressed  of  the  right  of  the  awaj  by  a  repeal  of  the  statute.    See 

legislature  to  cut  o£E  the  inchoate  right  of  cmte,  407,  note  1. 

dower.  Dunn  v.  Sargent,  101  Mass.  336,  *  Rosier  i7.  Hale,  10  Iowa,  470;  Smith 
840.  But  in  Hamilton  17.  Hirsch,  2  Wasli.  v.  Brjan,  34  III.  864;  Lord  v,  Chad- 
Terr.  223,  6  Pac.  215,  such  power  is  bourne,  42  Me.  429;  Rockwell  v,  Hub- 
afBrmed.  bell's    Adm'rs,   2    Doug.    (Mich.)    197; 

1  Westervelt  t;.  Gregg.  12  N.  Y.  202;  Cusic  t;.  Douglas,  8  Ean.  123;  Holloway 

Norris  v.  Bejea,  13  N.  Y.  273;  Kelly  r.  r.  Sherman,  12  Iowa,  282;   McCormick 

McCarthy,  3  Bradf.  7.    And  see  Plumb  v.   Rusch,   15  Iowa,   127 ;   McArthur  r. 

V.  Sawyer,  21  Conn.  851 ;  Clark  v.  Mc-  Goddin,  12  Bush,  274 ;  Grundy  v,  Com- 

Creary,  12  S.  &  M.  247 ;  Jackson  V.  Lyon,  monwealth,   12    Bush,    350;    Briscoe  v. 

9  Cow.  664;  ante,  pp.  406-416.    On  the  Anketell,  28  Miss.  861. 
point  whether  the  husband  can  be  re-         ^  Hope  t^.  Johnson,  2  Yerg.  125 ;  Fos- 

garded  as  having  an  interest  in  the  wife's  ter  v.  Essex  Bank,  16  Mass.  245,  9  Am» 

choses  in  action,  before  he  has  reduced  Dec.  168 ;  Paschall  v,  Whitsett,  11  Ala. 

them  to  possession,  see  Bishop,  Law  of  472;  Commonwealth  v.  Commissioners, 

Married  Women,  Vol.  H.  §§  45,  46.    If  &c.,  6  Pick.  501 ;  Whipple  v,  Farrar,  S 

the  wife  has  a  right  to  personal  property  Mich.  436;  United  States  v.  Samperyac, 

subject  to  a  contingency,  the  husband's  1  Hemp.  118;  Sutherland  v.  De  Leon,  1 

contingent   interest    therein    cannot   be  Tex.  250;    Anonymous,    2    Stew.    22Sv 

taken  away  by  subsequent   legislation.  See  also  Lewis  v.  McGlvain,  16  Ohio,. 

Dunn  V.  Sargent,  101  Mass.  336.    It  is  347 ;  Trustees,  &c.  v,  McCaughey,  2  Ohia 

competent  to  provide    by  statute   that  St.  152 ;  Hepburn  v.  Curts,  7  Watts,  800 ;. 

married  women  shall  hold  their  property  Schenley  v.  Commonwealth,  36  Pa.  St. 

free  from  claims  of   husbands,  and    to  29 ;  Bacon  v,  Callender,  6  Mass.  308  'y 

make  the  law  apply  to   those    already  Brackett  v,  Norcross,  1  Me.  92 ;  Ralston 

married.    Rugh  v.  Ottenheimer,  6  Oreg.  r.  Lothain,  18  Ind.  803 ;  White   School 

231,  25  Am.  Rep.  518.    See  Pritchard  i;.  House  v.  Post,  81  Conn.  241 ;  Van  Rens- 

Citizens'  Bank,  8  La.  130.  23  Am.  Dec.  selaer  v.  Hayes,  19  N.  Y.  68 ;  Van  Rens- 

132.    But  vested  rights  belonging  to  the  selaer  v.  Ball,  19  N.  Y.  100 ;  Sedgwiuk  Co. 

husband  y^re  uxoria  cannot  thus  be  di-  v.  Bunker,  16  Kan.  498 ;  Danville  v.  Pace, 

vested.     Her^hizer  v.  Florence,  39  Ohio  25  Gratt.  1.    Thus  it  may  give  a  legal 

St.  516 ;  Eoehler  v.  Miller,  21  111.  App.  remedy  where  before  there  was  only  one 

657.  in  equity.    Bartlett  v.  Lang,  2  Ala.  401. 

^  See  ante,  p.  410,  and  cases  cited.  It  In  Bolton  v.  Jolms,  5  Pa.  St.  145,  the  ex- 
has  been  held  in  some  cases  that  the  treme  ground  was  taken  that  the  legis- 
giving  of  a  lien  by  statute  does  not  con-  lature  might  give  a  lien  on  property  for 
fer  a  vested  right,  and  it  may  be  taken  a  prior  debt,  where  no  contract  would  be 
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abolish  old  remedies  and  substitute  new;  or  even  without  substi- 
tutin<]r  anv,  if  a  reasonable  remedy  still  remains.^     If  a  statute 

providing  a  remedy  is  repealed  while  proceedings  are  pending, 
such  proceedings  will  be  thereby  determined,  unless  the  legisla- 
ture shall  otherwise  provide;^  and  if  it  be  amended  instead  of 
repealed,  the  judgment  pronounced  in  such  proceedings  must  be 
according  to  the  law  as  it  then  stands.^    And  any  rule  or  regu- 

Tiolated'  in  doing  so.    In  Towie  v.  East-  But  it  is  well  said  in  FennsylTaDia  thai 

em  Railroad,  18  N.  U.  646,  the  power  of  before  a  statute  should  be  construed  to 

the  legislature  to  give  retrospectively  a  take  away  the  remedy  for  a  prior  injury* 

remedy  for  consequential  damages  caused  it  should  clearly  appear  that  it  embraces 

by  the  taking  of  property  for  a  public  use  the  very  case.    Chalker  v.  Ives,  65  Pa.  St 

was  denied.     On  the  ground  that  the  rem-  81.    And  see  Newsom  v.  Greenwood,  4 

edy  only  is  affected,  a  judgment  against  Oreg.  119. 

a  principal  on  an  existing  bond,  may  be  >  See  cases  cited  in  last  note.  Also 
made  conclusive  on  the  surety.  Pickett  Commonwealth  v.  Duane,  1  Binney,  601, 
V,  Boyd,  11  Lea,  498.  So  a  resale  on  2  Am.  Dec.  497;  United  States  v*  Pass- 
mortgage,  foreclosure,  if  the  purchase  more,  4  DalL  872 ;  Patterson  p.  Philbrook, 
price  is  inadequate,  may  be  allowed  as  to  9  Mass.  151 ;  Commonwealth  v.  Marshall, 
an  existing  mortgage.  Chaffe  v.  Aaron,  11  Pick.  360;  Commonwealth  v.  Kimball, 
62  Miss.  29;  and  a  foreclosure  of  a  tax  21  Pick.  873;  Hartung  v.  People,  22  N.  Y. 
lien,  if  the  title  fails.  Schoenheit  v,  Nel-  95;  Sutev.  Daley,  29  Conn.  272  ;  Rath- 
son,  16  Neb.  235,  20  N.  W.  205.  fA  lien  bun  v.  Wheeler,  29  Ind.  601 ;  State 
for  the  whole  value  of  labor  or  material  v.  Norwood,  12  Md.  195 ;  Bristol  v.  So- 
furnished  may  be  made  to  take  prece-  pervisors,  &c.,  20  Mich.  95;  Sumner 
dence  of  any  mortgage  or  other  contract,  r.  Miller,  64  N.  C.  688.  [Pending  the 
lien,  or  conveyance  arising  subsequent  to  decision  upon  an  appeal,  the  constitution 
the  beginning  of  the  labor  or  of  the  sup-  was  so  amended  that  whereas  under  the 
ply  of  the  material,  but  prior  to  the  com-  old  rule  the  appeal  had  been  upon  ques- 
pletion  thereof,  upon  condition  that  notice  tions  of  law  alone,  it  was  under  the  new 
of  such  lien  shall  be  tiled  prior  to  filing  to  be  upon  questions  of  fact  also.  The 
of  mortgage,  &c.  Hightower  v.  Bailey  &  case  was  thereupon  remanded,  in  order 
Koerner,  22  Ky.  L.  88,  66  S.  W.  147,  49  that  the  evidence  might  be  incorporated 
L.  R.  A.  255.^  in  the  record  upon  a  new  trial,  and  the 

^  Stocking  V.  Hunt,  8  Denio,  274 ;  Van  whole  brought  up  again  if  either  party 

Rensselaer  v.  Read,  26  N.  Y.  558 ;  Lennon  were  dissatisfied.    Cassard  v.  Tracy,  ^ 

V,  New  York,  56  N.  Y.  361 ;  Parker  v.  La.  Ann.  835,  27  So.  368, 49  L.  R.  A.  272. 

Shannohouse,  1  PhiL  (N.  C.)  209.     An  A  mechanic's  lien,  wliich  is  a  security 

existing  remedy  may  be  modified  and  the  given  by  statute  and  is  in  the  nature  of 

modified  remedy  made  applicable  to  ex-  a  remedy,  rather  than  a  right  springing 

isting  rights.    Phelps'  Appeal,  98  Pa.  St.  from  contract  or  the  rules  of  the  common 

546.  law,  may  be  abolished  by  general  statute 

s  Bank  of  Hamilton  v.  Dudley,  2  Pet.  without  disturbing  vested  rights.  Wilson 
492 ;  Ludlow  v.  Johnson,  3  Ohio,  563,  o.  Simon,  91  Md.  1,  45  Atl.  1022,  80  Am. 
17  Am.  Dec.  609;  Yeaton  v.  United  St.  427.  But  a  stotnte  taking  away  the 
States,  5  Cranch,  281 ;  Schooner  Rachel  lien  of  a  judgment  having  effect  by  op- 
V.  United  States,  6  Cranch,  329.  If  an  eration  of  law  upon  the  recovery  of  the 
act  is  repealed  without  any  saving  of  judgment,  is  void  as  to  judgments  on  con- 
rights,  no  judgment  can  afterwards  be  tracts  made  before  the  enactment  of  the 
taken  under  it  State  v.  Passaic,  86  N.  J.  statute.  Merchants'  Bank  v.  Ballon,  98 
882 ;  Menard  County  v.  Eincaid,  71  111.  Va.  112,  32  S.  E.  481,  81  Am.  St  715,  44 
587 ;  Musgrove  v.  Vicksburg,  Ac.  R.  R.  L.  R.  A.  806.  A  statute  exempting  the 
Co.,  50  Miss.  677 ;  Abbott  v.  Common-  earnings  of  a  married  man  from  compul- 
wealth,  8  Watts,  517,  84  Am.  Dec.  492.  sory  process  for  the  collection  of  debt  if 
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lation  in  regard  to  the  remedy  which  does  not,  under  pretence  of 

modifying  or  regulating  it,  take  away  or  impair  the  right  itself, 
cannot  be  regarded  as  beyond  the  proper  province  of  legislation.^ 
But  a  vested  right  of  action  is  property  in  the  same  sense  in 
which  tangible  things   are   property,  and  is  equally  protected 

against  arbitrary  interference.^  Where  it  springs  from  contract, 
or  from  the  principles  of  the  common  law,  it  is  not  competent  for 

the  legislature  to  take  it  away.^  And  every  man  ia  entitled  to  a 
certain  remedy  in  the  law  for  all  wrongs  against  his  person  or  his 

▼alid  as  going  to  the  remedy  only.    Eirk-  the  fahdamental  principles  of  justioe.  Geb- 

man  o.  Bird,  22  Utah»  100,  61  Pac.  888,  hard  i;.  Liailroad  Co.,  17  Blatch.  416.    An 

83  Ann.  St.  774-3  equitable  title  to  lands,  of  which  the  legal 

1  See  ante,  pp.   406-416;   Lennon   v.  title  is  in  the  State,  is  under  the  same 

New  Yorlc,  55  N.  Y.  861.    The  riglit  to  a  constitutional  protection  that  the  legal 

particular  mode  of  procedure  is  not  a  title  would  be.     Wright  v.  Hawkins,  28 

Tested  right    A  statute  allowing  attor-  lex.  452.    Where  an  individual    is  al- 

ney's  fees  may  afi^t  pending   causes,  lowed  to  recover  a  sum  as  a  penalty,  the 

Drake  v.  Jordan,  78  Iowa,  707,  86  N.  W.  right  may  be  taken  away  at  any  time  be- 

653.  fore  judgment.    Pierce  i;.  Kimball,  9  Me. 

^  It  is  not  incompetent,  however,  to  64,  23  Am.  Dec.  537 ;   Oriental  Bank  v. 

compel  the  party  instituting  a  suit  to  pay  Freeze,  18  Me.  109 ;  Engle  v.  Schurtz,  1 

taxes  on  the  legal  process  as  a  condition.  Mich.  160 ;   Confiscation  Cases,  7  Wall. 

Harrison  v.  Willis,  7  Heisk   35,  19  Am.  454;   Washburn   o.  Franklin,  35  Barb. 

Rep.  604.    CThat  right  of  action  is  prop-  5»9 ;  Welch  v,  Wadsworth,  80  Conn.  149; 

erty  and  cannot  be  made  worthless  by  O'Kelly  v.  Athens  Manuf.  Co.,  36  Ga.  51 ; 

legislative  grant  of  property  of  one  cor-  United  States  v.   Tynen,  11    Wall.  88; 

poration  to  another,  see  Angle  V.  Chicago,  Chicago  &  Alton  R.  R.  Co.  i;.  Adler,  56 

M.  &  St.  P.  R.  Co.,  151  U.  S.  1,  14  Sup.  111.  844;  Vanlnwa^^en  i*.  Chicago,  61  111. 

Ct.  Rep.  240.3  ^^t    ^y°^  ^'  Morris,   15  6a.  4S0;  post, 

*  Dash  t;.  Van  Kleeck,  7  Johns.  477,  p-547;  [but  not  after  judgment.  Dunham 

6  Am.  Dec.  291 ;  Streubel  i;.  Milwaukee  v,  Anders,  128  N.  C.  207,  38  S.  E.  882.^ 

&    M.   R.   R.  Co.,   12    Wis.  67;    Clark  See    also    Curtis    v.   Leavitt,   17    Barb. 

V.    Clark,    10    N.    H.    880;    Westervelt  309,  and  15  N.  T.  9;   Coles  v.  Madison 

V.  Gregg,  12  N.   Y.  202;  Thornton    t;.  County,  Breese,  115,  12' Am.  Dec.  161 ; 

Turner,  11  Minn.  339;  Ward  v.  Barnard,  Parmelee  i^.  Lawrence,  48  111.  831 ;  post, 

1  Aik    121;   Keith  v.  Ware,  2   Vt.  174;  pp.  586,  537.     The  legistature  may  re- 

Lyman  0.  Mower,  2  yt.517;  Kendall  t\  mi t  penalties  accruing  to  a  county.    State 

Dodge,  3  Vt.  360;  State  v  Auditor,  &c.,  v.  Baltimore,  &c.  R.  R.  Co.,  12  Gill  &  J. 

83  Mo.  287;  Griffin  v.    Wilcox,  21  Ind.  399,38  Am.  Dec.  317.     Whether  claims 

870 ;  Norris  v.  Doniphan,  4  Met.  (Ky.)  arising  in  tort  are  protected  against  State 

885;  Terrill  17.  Rankin,  2  Bush.  453;  Wil-  legislation   by  the  federal  Constitution, 

liar  V.  Baltimore,  &c.  Association,  45  Md.  see  State  v.  New  Orleans,  32  La.  Ann. 

646;  Dunlap  v,  Toledo,  &c.  Ry.  Co.,  50  709;  Langford  v.  Fly,  7    Humph.    585; 

Mich.  470, 15  N.  W.  555.    The  legislature  Parker  v.  Savage,  6  Lea,  406  ;  Griffin  u. 

cannot  interfere  with  the  enforcement  of  Wilcox,  21  Ind.  370 ;  Johnson  v,  Jones, 

a  judgment  by  enactments  subsequent  to  44  111.  142;  Drehman  v.  Stjfel,  41  Mo. 

it.    Strafford   v.  Sharon.  61  Vt.  126,  17  184;  8  Wall.  595.     See  cases  ante,  p.  411, 

Atl.  793.    An  act  of  the  Dominion  Parlia-  note  3.     [The  rule  against    disturbing 

mcnt  of  Canada,  assuming  to  authorize  vested  rights  does  not  preclude  a  decla> 

a  railroad  company  to  issue  bonds  in  sub-  ration  of  a  rule  of  law  at  variance  with 

stitution  for  others  previously  issued,  and  that  made  in  other  cases.    Mobile  Trans- 

at  a  lower  rate  of  interest,  and  declaring  portation  Co.   v.  Mobile,  —  U.  S.  — ,  23 

that  the   holders  sliould  be  deemed  to  Sup.  Ct  Rep.  170.^ 
assent,  was  held  void,  because  opposed  to 
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property,  and  cannot  he  compelled  to  buy  justice,  or  to  submit  to 
conditions  not  imposed  upon  his  fellows  as  a  means  of  obtaining 
it.^  Nor  can  a  party  by  his  misconduct  so  forfeit  a  right  that 
it  may  be  taken  from  him  without  judicial  proceedings  in  which 
the  forfeiture  shall  be  declared  in  due  form.  Forfeitures  of 
rights  and  property  cannot  be  adjudged  by  legislative  act,  and 
confiscations  without  a  judicial  hearing  after  due  notice  would  bo 
void  as  not  being  due  process  of  law.^  Even  Congress,  it  has 
been  held,  has  no  power  to  protect  parties  assuming  to  act  under 
the  authority  of  the  general  government,  during  the  existence  of 
a  civil  war,  by  depriving  persons  illegally  arrested  by  them  of  all 
redress  in  the  courts.^    And  if  the  legislature  cannot  confiscate 

^  Tliu9,  a  person  cannot  be  preclutled  1803,  which  provided  *'  that  any  order  of 

by  test   oaths   from    maintaining    suits,  the  President  or  under    his    authority, 

McFarland  v.  Butler,  8  Minn.  116;  ante,  made  at  any  time  during  the  existence  of 

p.  4 10,  note.     Before  attacking  a  tax  deed,  the  present  rebellion,  shall  be  a  defence 

payment  of  taxes  and  value  of  improve-  in  all  courts,  to  any  action  or  prosecution, 

nients   may  be  required.    Coats  r.  Hill,  civil  or  criminal,  pending  or  to  be  com- 

41  Ark.  149.    See  Coonradt  v.  Myers,  81  menced,  for  any  search,  seizure,  arrest,  or 

Kan.  30, 2  Pac.  858;  Lombard  v.  Anlioch  imprisonment,  made,  done,  or  committed, 

College,  60  Wis.  459,  19  N.  W.  867.     But  or  acts  omitted  to  be  done,  under  and  by 

free  recourse  to  the  courts  is  denied,  if  a  virtue  of  such  order,  or  under  color  of  any 

deposit  of  double  the  amount  of  the  pur-  law  of  Congress,"  was  held  to  be  uncon- 

chase-moiiey  and  all  taxes,  &c.,  is  required  stitutional.    Tiie  same  decision  was  made 

before  suit.    Lassiter  i;.  Lee,  68  Ala.  287.  in  Johnson  v.  Jones,  44  HI.  142.    It  was 

See  post,  pp.  620,  627,  note.  said  in  the  first  of  (hese  cases  that  "  this 

^  Griffin  v.  Mixon,  38  Miss.  424.     See  act  was  passed  to  deprive  the  citizens  of 

next  note.    AUo  Rison  p.  Farr,  21  Ark.  all  redress  for  illegal  arrests  and  imprison- 

161  ;  Woodruff  v.  Scruggs,  27  Ark    26;  ment;  it  was  not  needed  as  a  protection 

Hodgson  V.  Millward,  3  Grant's  Cus.  400 ;  for  making  such  as  are  legal,  because  the 

leuk  V.  Andersr)n,  57  Cal.  251,  a  case  of  common  law  gives  ample  protection  for 

forfeiting  nets  for  illegal  fishing;  Boor-  making  legal  arrests  and  imprisonments." 

man  v.   Santa  Barbara,   65  Cal.   813,  4  And  it  may  be  added  that  those  acts 

Pac.  81,  a  case  of  assessing  l)eneflts  upon  which  are  justified  by  military  or  martial 

lands  for  improvements  without  notice,  law  are  equally  legal  with  those  justified 

But  no  constitutional  principle  is  violated  by  the  common  law.     So  in  Hubbard  v, 

by  a  statute  which  allows  judgment  to  be  Brainerd,  85  Conn.  663,  it  was  decided 

entered  up  against  a  defendant  who  has  that   Congress  could  not   take  away  a 

been  served  with  process,  unless  within  vested  riglit  to  sue  for  and  recover  back 

a  certain  number  of  days  he  files  an  nffl-  an  illegal  tax  which  had  been  paid  under 

davit  of  merits.     Hunt  r.  Lucas,  97  Mass.  protest  to  a  collector  of  the  national  reve- 

404.    Nor  by  an  ordinance  allowing  a  city,  nue.     See  also  Bryan  v.  Walker,  6i  N.  C. 

on  default  of  the  owner,  to  build  a  side:  141.     Korean  the  right  to  have  a  void 

walk  and  charge  the  property  with  the  tax  sale  set  aside  be  made  conditional  on 

expense,  if  when   sued  on   the   tax  bill,  the  payment  of  the  illegal  tax.     Wilson 

he  has   his  day  in   court.     Kansas   City  r.  McKenna,  52  III.  43,  and  other  cases 

V.  Huling,  87  Mo.  203.    An  act  subjecting  cited,  posi^  p.  628,  note.    The  case  of  Nor- 

a  prisoner's  property  from  the  time  of  his  ris  v.  Doniphan,  4  Met  (Ky.)  385,  may 

arrest  to  a  lien  for  the  fine  and  costs,  is  properly  be  cited  in  this  connection.    It 

valid.    Silver  Bow  Co.  v.  Strombaugh,  9  was  there  held  that  the  act  of  Congress 

Mont.  81,  22  Pac.  458.  of  July  17,  1862,  *'to  suppress  insurreo- 

B  Griffin   v.   Wilcox,  21  Ind.  870.    In  tion,  to  punish  treason  and  rebellion,  to 

this  case  the  act  of  Congress  of  March  3,  seize    and    confiscate    the  property  of 


CH.  XI.]     PROTECTION  BY  "  THE  LAW  OF  THE  LAND."        519 

property  or  rights,  neither  can  it  authorize  individuals  to  assume 

at  their  option  powers  of  police,  which  they  may  exercise  in  the 
condemnation  and  sale  of  property  offending  against  their  regu- 
lations, or  for  the  satisfaction  of  their  charges  and  expenses  in 
its  management  and  control,  rendered  or  incurred  without  the 
consent  of  its  owners.^    And  a  statute  which  authorizes  a  party 

rebels,  and  for  other  purposes/'  in  so  far  held  that  the  power  which  this  law  as- 
as  it  undertook  to  authorize  the  conflsca-  sumed  to  confer  was  in  the  nature  of  a 
tion  of  the  property  of  citizens  as  a  pun-  public  office ;  and  Campbell,  J.,  says  :  "  It 
ishment  for  treason  and  other  crimes,  by  is  difficult  to  perceive  by  what  process  a 
proceedings  in  rem  in  nny  district  in  which  public  office  can  be  obtained  or  exercised 
the  property  might  be,  without  present-  without  either  election  or  appointment, 
roent  and  indictment  by  a  grand  jury,  The  powers  of  government  are  parcelled 
without  arrest  or  summons  of  the  owner,  out  by  the  Constitution,  which  certainly 
and  upon  such  evidence  of  his  guilt  only  contemplates  some  official  responsibility, 
as  would  be  proof  of  any  fact  in  admi-  Every  officer  not  expressly  exempted  is 
ralty  or  revenue  cases,  was  unconsti-  required  to  take  an  oath  of  office  as 
tutional  and  void,  and  therefore  that  a  preliminary  to  discharging  liis  duties. 
Congress  had  no  power  to  prohibit  the  It  is  absurd  to  suppose  that  any  official 
State  courts  from  giving  the  owners  of  power  can  exist  in  any  person  by  his  own 
property  seized  the  relief  they  would  be  assumption,  or  by  the  employment  of  some 
entitled  to  under  the  State  laws.  A  other  private  person  ;  and  still  more  so  to 
statute  which  makes  a  constitutional  right  recognize  in  such  an  Assumption  a  power 
to  vote  depend  upon  an  impossible  con-  of  depriving  individuals  of  tlieir  property, 
dition  is  void.  Davies  v.  McKeeby,  6  And  it  is  plain  that  the  exercise  of  such  a 
Nev.  869.  See  further,  State  v.  Staten,  power  is  an  act  in  its  nature  public,  and 
6  Cold.  238 ;  Ri»on  v.  Farr,  24  Ark.  Itil ;  not  private.  The  case,  however,  involves 
Hodgson  V.  Millward,  8  Grant,  406.  more  than  the  assumption  of  control. 
Where  no  express  power  of  removal  is  The  corporation,  or  rather  its  various 
conferred  on  the  executive,  he  cannot  agents,  must  of  necessity  determine  when 
declare  an  office  forfeited  for  misbeha-  the  case  arises  justifying  interference; 
vior;  but  the  forfeiture  must  be  declared  and  having  assumed  possession  it  assesses 
in  judicial  proceedings.  Page  &.  Hardin,  its  own  charges;  and  having  assessed 
S  B.  Monr.  648;  State  r.  Prichard,  80  them,  proceeds  to  sell  the  property  seized 
N.J.  101.  The  legislature  cannot  declare  to  pay  them,  with  the  added  exx)ense  of 
the  forfeiture  of  an  official  salary  for  mis-  such  sale.  These  proceedings  are  all  ex 
conduct.  Ex  parte  Tully,  4  Ark.  220,  parle,  and  are  all  proceedings  in  invitum, 
88  Am.  Dec.  88.  Their  validity  must  therefore  be  deter- 
^  The  log-driving  and  booming  cor-  mined  by  the  rules  applicable  to  such 
porations,  whicli  were  authorized  to  be  cases.  Except  in  those  cases  where  pro- 
formed  under  a  general  law  in  Michigan,  ceedings  to  collect  the  public  revenue 
were  empowered,  whenever  logs  or  lum-  may  stand  upon  a  peculiar  footing  of 
ber  were  put  into  navigable  streams  with-  their  own,  it  is  an  inflexible  principle  of 
out  adequate  force  and  means  provided  constitutional  right  that  no  person  can 
forpreventingohstructions,to  take  charge  legally  he  divested  of  his  property  with- 
of  the  same,  and  cause  it  to  be  run,  driven,  out  remuneration,  or  against  his  will, 
boomed,  &&,  at  the  owner's  expense;  and  unless  he  is  allowed  a  hearing  before  an 
it  gave  them  a  lien  on  the  same  to  satisfy  impartial  tribunal,  where  he  may  contest 
all  just  and  reasonable  charges,  with  the  claim  set  up  against  him,  and  be  al- 
power  to  sell  the  property  for  those  lowed  to  meet  it  on  the  law  and  the  facts, 
charges  and  for  the  expenses  of  sale,  on  When  his  property  is  wanted  in  specie, 
notice,  either  served  personally  on  the  for  public  purposes,  there  are  methods 
owner,  or  posted  as  therein  provided.  In  assured  to  him  wiiereby  its  value  can  be 
Ames  V.  Port  Huron  Log-Driving  and  ascertained.  Where  a  debt  or  penalty  or 
Booming  Co.,  11  Mich.  139,  147,  it  was  forfeiture  may  be  set  up  against  him,  the 
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to  seize  the  property  of  another,  without  process  or  warrant,  and 
to  sell  it  without  notification  to  the  owner,  for  the  punishment  of 
a  private  trespass,  and  in  order  to  enforce  a  penalty  against  the 
owner,  can  find  no  justification  in  the  Constitution.^ 

Limitation  Law9, 

Notwithstanding  the  protection  which  the  law  gives  to  vested 
rights,  it  is  possible  for  a  party  to  debar  himself  of  the  right  to 
assert  the  same  in  the  courts,  by  his  own  negligence  or  laches. 
If  one  w^ho  is  dispossessed  ^^  bo  negligent  for  a  long  and  unreason- 
able time,  the  law  refuses  afterwards  to  lend  him  any  assistance 
to  recover  the  possession  merely,  both  to  punish  his  neglect  (nam 
leges  vigilantibvs^  non  dormientibus  subveniunt^j  and  also  because 
it  is  presumed  that  the  supposed  wrong-doer  has  in  such  a  length 
of  time  procured  a  legal  title,  otherwise  he  would  sooner  have 
been  sued."^     Statutes  of  limitation  are  passed  which  fix  upon  a 

deterrainatioD  of  his  liability  becomes  a  yately  made ;  the  party  makings  it  is 
judicial  question  ;  and  all  judicial  func-  permitted  to  conceal  the  property  on  his 
tions  are  required  by  the  Constitution  to  own  premises ;  he  is  protected,  though 
be  exercised  by  courts  of  justice,  or  judi-  tiie  trespass  was  due  to  his  own  connir- 
cial  officers  regularly  chosen.  He  can  ance  or  neglect ;  he  is  permitted  to  take 
only  be  reached  through  the  forms  of  law  what  does  not  belong  to  him  without 
upon  a  regular  hearing,  unless  he  has  by  notice  to  owner,  though  that  owner  is 
contract  referred  the  matter  to  another  near  and  known ;  he  is  allowed  to  sell, 
mode  of  determination."  through  the  intervention  of  an  officer,  and 
1  A  statute  of  New  York  authorized  without  even  the  form  of  judicial  pro- 
any  person  to  take  into  his  custody  and  ceedirigs,  an  animal  in  which  he  has  no 
possession  any  animal  which  might  be  interest  by  way  either  of  title,  mortgage, 
trespassing  upon  Jiis  lands,  and  give  no-  pledge,  or  lien  ;  and  all  to  the  end  that 
tice  of  the  seizure  to  a  justice  or  commis-  he  may  receive  compensation  for  detain- 
sioner  of  highways  of  the  town,  who  ing  it  without  the  consent  of  the  owner, 
should  proceed  to  sell  the  animal  after  and  a  fee  of  fifty  cents  for  his  services 
posting  notice.  From  the  proceeds  of  the  as  an  informer.  He  levies  without  pro- 
saic, the  officer  was  to  retain  his  fees,  pay  cess,  condemns  without  proof,  and  sells 
the  person  taking  up  the  animal  fifty  without  execution."  And  he  distinguishes 
cents,  and  also  compensation  for  keeping  these  proceedings  from  those  in  distrain- 
it,  and  the  balance  to  the  owner,  if  he  ing  cattle  damage  feitsantf  which  are  al- 
should  claim  it  within  a  year.  In  Rock-  ways  remedial,  and  under  which  the  party 
well  V.  Nearing,  85  N.  Y.  307,  308,  Porter,  is  authorized  to  detain  the  property  in 
J.,  says  of  this  statute  :  '*  The  legisla-  pledge  for  the  payment  of  his  damages.  ^ 
ture  has  no  authority  either  to  deprive  See  also  opinion  by  Morgan^  J.,  in  the 
the  citizen  of  his  property  for  other  than  same  case,  pp.  314-817,  and  the  opinions 
public  purposes,  or  to  authorize  its  seiz-  of  the  several  judges  in  Wynehamer  r. 
ure  without  process  or  warrant,  by  per-  People,  13  N.  Y.  396,  419,  434,  and  468. 
sons  other  than  the  owner,  for  the  mere  Compare  Campbell  v.  Evans,  45  N.  Y. 
punishment  of  a  private  trespass.  So  far  856 ;  Cook  t\  Gregg,  46  N.  Y.  489 ;  Qrover 
as  the  act  in  question  relates  to  animals  v.  Huckins,  26  Mich.  476 ;  Campau  r. 
trespassing  on  the  premises  of  the  captor,  Langley,  89  Mich.  451,  33  Am.  Bep. 
the   proceedings  it  authorizes   have  not  414. 

even  the  mocking  semblance  of  due  pro-         ''^  3  Bl.  Com.  188;  Broom,  Legal  Max- 

cess  of  law.    The  seizure  may  be  pri-  ims,  857. 
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reasonable  time  within  which  a  party  is  permitted  to  bring  suit 
for  the  recovery  of  his  rights,  and  wliich,  on  failure  to  do  so,  es- 
tablish a  legal  presumption  against  him  that  he  has  no  rights  in 
the  premises.  Such  a  statute  is  a  statute  of  repose.^  Every  gov- 
ernment is  under  obligation  to  its  citizens  td  afford  them  all  need- 
ful legal  remedies ;  ^  but  it  is  not  bound  to  keep  its  courts  open 
indefinitely  for  one  who  neglects  or  refuses  to  apply  for  redress 
until  it  may  fairly  be  presumed  that  the  moans  by  which  the 
other  party  might  disprove  his  claim  are  lost  in  the  lapse  of 
time.^ 

When  the  period  prescribed  by  statute  has  once  run,  so  as  to 
cut  off  the  remedy  which  one  might  have  had  for  the  recovery  of 
property  in  the  possession  of  another,  the  title  to  the  property, 
irrespective  of  the  original  right,  is  regarded  in  the  law  as  vested 
in  the  possessor,  who  is  entitled  to  the  same  protection  in  respect 
to  it  which  the  owner  is  entitled  to  in  other  cases.  A  subsequent 
repeal  of  the  limitation  law  could  not  be  given  a  retroactive 
effect,  so  as  to  disturb  this  title.^  It  is  vested  as  completely  and 
perfectly,  and  is  as  safe  from  legislative  interference  as  it  would 
have  been  had  it  been  perfected  in  the  owner  by  grant,  or  by  any 
species  of  assurance.^ 

1  Such  a  statute  was  formerly  con-  See  Biddle  v.  Hooren,  120  Pa.  St.  221, 18 

strued  with  strictness,  and  the  defence  Atl.  927. 

under  it  was  looked  upon  as  unconscion-  *  Brent  v.  Chapman,  6  Cranch,  868 ; 
able,  and  not  favored ;  but  Mr.  Justice  Newby's  AdmVs  v.  Blakey,  3  H.  &  M.  67 ; 
Storif  has  well  said,  it  has  often  been  Parish  o.  Eager,  16  Wis.  632;  Bang's  Ap- 
matter  of  regret  in  modern  times  that  the  peal,  43  Pa.  St.  612;  Leffingwell  v.  War- 
decisions  had  not  proceeded  upon  princi-  ren,  2  Black,  599 ;  Bicknell  v.  Comstock, 
pies  better  adopted  to  carry  into  effect  118  U.  S.  149,  6  Sup.  Ct.  Rep.  899.  See 
the  real  objects  of  the  statute ;  that  in-  cases  cited  in  next  note.  [A  statute  ex- 
stead  of  being  yiewed  in  an  unfavorable  tending  the  time  for  filing  a  bill  of  excep- 
light  as  an  unjust  and  discreditable  de-  tions  is  held  to  be  invalid  as  applied  to« 
fence,  it  had  not  received  such  support  as  cases  in  which  judgment  was  rendered 
would  have  made  it  what  it  was  intended  before  its  enactment.  Johnson  v.  Geh- 
to  be,  emphatically  a  statute  of  repose,  baner,  —  Ind.  — ,  64  N.  E.  865.]] 
It  is  a  wise  and  beneficial  law,  not  de-  ^  Although  there  is  controversy  on 
signed  merely  to  raise  a  presumption  of  this  point,  we  consider  the  text  fully  war- 
payment  of  a  just  debt  from  lapse  of  time,  ranted  by  the  following  cases  :  Holden  t;. 
but  to  afford  security  against  stale  de-  James,  11  Mass.  896;  Wright  v.  Oakley, 
mands  after  the  true  state  of  the  trans-  6  Met.  400;  Lewis  v.  Webb,  3  Me.  326; 
acti(m  may  have  been  forgotten,  or  be  Atkinson  v.  Dunlap,  60  Me.  Ill;  Davis 
incapable  of  explanation  by  reason  of  the  v.  Minor,  2  Miss.  183,  28  Am.  Dec  326; 
death  or  removal  of  witnesses.  Bell  v.  Hicks  v.  Steigleman,  49  Miss.  877 ;  Knox 
Morrison,  1  Pet.  361,  860.  See  luffing-  v.  Cleveland,  13  Wis.  246;  Spreiker  p. 
well  0.  Warren,  2  Black,  609;  Toll  v.  Wakeley.  11  Wis.  482;  Pleasants  v.  Uohrer, 
Wright,  37  Mich.  93.  17  Wis.  677 ;  Moor  v.  Luce,  29  Pa.  St.  260 ; 
3  Call  17.  Hagger,  8  Mass.  423.  Morton  v.  Sharkey,  McCahon  (Kan.), 
*  Beal  V.  Nason,  14  Me.  344;  Bell  u.  118;  McKinney  v.  Springer,  8  Blackf. 
Morrison,  1  Pet.  861 ;  Stearns  p.  Gittings,  606;  Bradford  v.  Brooks,  2  Aik.  284,  16 
23  lU.  887 ;  Sute  v,  Jones,  21  Md.  432.  Am.  Dec.  716 ;  Stipp  r.  Brown,  2  Ind.  647 ; 
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AH  limitation  laws,  however,  must  proceed  on  the  theory  that 
the  party,  by  lapse  of  time  and  omissions  on  his  part,  has  forfeited 
liis  right  to  assert  his  title  in  the  law.^  Where  they  relate  to 
property,  it  seems  not  to  be  essential  that  the  adverse  claimant 
should  be  in  actual  possession;^  but  one  who  is  himself  in  the 
legal  enjoyment  of  his  property  cannot  have  his  rights  therein 
forfeited  to  another,  for  failure  to  bring  suit  against  that  other 
within  a  time  specified  to  test  the  validity  of  a  claim  which  the 
latter  asserts,  but  takes  no  steps  to  enforce.     It  has  consequently 

Briggs  V.  Hubbard,  19  Vt.  86 ;  Wires  v.  as  a  defence  to  a  promise  to  pay  a  debt, 
Farr,  25  Vt.  41 ;  Woart  v.  Winnick,  S  N.  and  that  such  bar  may  be  removed  by  a 
H.  478,  14  Am.  Dec.  384;  Rockport  v.  statute  in  such  case  after  it  has  become 
Walden,  64  N.  H.  167,  20  Am.  Uep.  131 ;  complete.  But  this  last-mentioned  doo- 
Thompson  v.  Caldwell,  8  Lit.  137  ;  Couch  trine  is  rejected  in  an  opinion  of  much 
V.  McKee,  6  Ark.  495 ;  Reynolds  u.  Baker,  force  by  Dixon,  Ch.  J.,  in  Brown  v.  Parker, 
6  Cold.  221 ;  Trim  v.  McPherson.  7  Cold.  28  Wis.  21,  28.  To  like  efifect  is  Mc- 
15;  Girdner  v.  Stephens,  1  Heisk.  280,  Cracken  Co.  v,  Merc.  Trust  Co.,  84  Ky. 
2  Am.Rep.  700;  Yancyv.  Yanc3%5Heisk.  844,  1  S.  W.  585.  And  see  Rockport 
853,  13  Am.  Rep.  5 ;  Bradford  v.  Shine's  t-.  Walden,  54  N.  H.  167, 20  Am.  Rep.  131 ; 
Ex'rs,  13  Fla.  398, 7  Am.  Rep.  239;  Lock-  McMerty  v.  Morrison,  62  Mo.  140;  Good- 
hart  V.  Horn,  1  Woods,  628;  Ilorbach  v.  man  v.  Munks,  8  Port.  (Ala.)  84;  Harri- 
Miller,4Neh.  31;  Pitman  t\  Bump,  5 Oreg.  son  v.  Stacy,  6  Rob.  (La.)  15;  Baker  v. 
17 ;  Thompson  v.  Read,  41  Iowa,  48 ;  Re-  Stonebraker's  Adm'r,  36  Mo.  838 ;  Shelby 
formed  Church  v.  Schoolcraft,  65  N.  Y.  v.  Guy,  11  Wheat.  8bl.  Tlie  law  of  the 
131 ;  Union  Savings  Bank  v.  Taber,  13  R.  forum  governs  as  to  limitations.  Barbour 
L  683 ;  McOuffee  v.  Sinnott,  119  III.  449,  v.  Erwin,  11  Lea,  716 ;  Stirling  v.  Winter, 
10  N.  E.  886.  [[McEldowney  v.  Wyatt,  80  Mo.  141.  See  Chevrier  v.  Robert,  6 
44  W.  Va.  711,  80  S.  E.  230,  45  L.  R.  A.  Mont.  819,  12  Pac.  702;  Thompson  v. 
609, and  note;  Bd.  of  Edu.  v.  Blodgett,  155  Reed,  75  Me.  404.  But  the  statute  of 
111.  441,  40  N.  E.  1025,  31  L.  R.  A.  70,  46  limitations  may  be  suspended  for  a  period 
Am.  St.  348 ;  Lawrence  v.  Louisville,  96  as  to  demands  not  already  barred.  Ward- 
Ky.  595,  29  S.  W.  450,  27  L.  R.  A.  560,  law  v.  Buzzard,  15  Rich.  158;  Caperton  v. 
49  Am.  St.  809;  Ireland  v.  Mackintosh,  Martin.  4  W.  Va.  138,  6  Am.  Rep.  270; 
22  Utah,  296,  61  Pac.  901.3  In  some  Bender  v.  Crawford,  33  Tex.  745,7  Am. 
cases  an  inclination  has  been  manifested  Rep.  270 ;  Pearsall  v,  Kenan,  79  N.  C.  472, 
to  distinguish  between  the  case  of  prop-  28  Am.  Rep.  836.  A  class  of  cases  may 
erty  adversely  possessed,  and  a  claim  not  be  excepted  from  the  operation  of  the 
enforced  ;  and  while  it  is  conceded  that  the  statute,  though  barred  when  such  except- 
title  to  the  property  cannot  be  disturbed  ing  act  was  passed.  Sturm  v.  Fleming,  81 
after  the  statute  has  run,  it  is  held  that  W.  Va.  701,  8  S.  E.  268.  [And  see  a 
the  claim,  under  new  legislation,  may  still  peculiar  case  in  Bates  u.  CuUum,  177  Pa. 
be  enforced;  the  statute  of  limitations  633,  35  Atl.  861,  81  L.  R.  A.  440,  55  Am. 
pertaining  to  the  remedy  only,  and  not  St.  758.^  The  legislature  may  compel  a 
barring  the  riglit.  So  it  was  held  in  county  to  pay  a  claim  barred  by  the  gen- 
Jones  V.  Jones,  18  Ala.  218,  where  the  eral  statute.  Caldwell  Co.  v.  Harbert,  68 
remedy  on  the  claim  in  dispute  had  been  Tex.  821,  4  S.  W.  607. 
barred  by  the  statute  of  another  State  ^  Steams  v.  Gittings,  28  HI.  387,  per 
where  the  debtor  then  resided.  []See  Wftlher^  J. ;  Sturges  r.  Crowninshield,  4 
fK)«r,  529,  note(a).3  And  see  Bentinck  v.  Wheat.  122,  207,  per  Marshall,  Ch.  J. 
Franklin,  88  Tex.  458.  In  Campbell  v,  Pearce  v.  Patton,  7  B.  Monr.  162 ;  Griffin  r. 
Holt,  115  U.  S.  620,  6  Sup.  Ct.  Rep.  209,  McKenzie,  7  Ga.  163;  Colman  r.  Holmes, 
a  similar  ruling  was  made,  though  against  44  Ala.  124. 

▼igorous  dissent.    It  was  held  that  one  ^  Stearns  u  Gittings,  28  III.  387;  Hill 

has  no  property  in  the  bar  of  the  statute  v,  Kricke,  11  Wis.  442. 
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been  held  that  a  statute' which,  after  a  lapse  of  five  years,  makes  a 
recorded  deed  purporting  to  be  executed  under  a  statutory  power 
conclusive  evidence  of  a  good  title,  could  not  be  valid  as  a  lim- 
itation law  against  the  original  owner  in  possession  of  the  land. 
Limitation  laws  cannot  compel  a  resort  to  legal  proceedings  by 
one  who  is  already  in  the  complete  enjoyment  of  all  he  claims.^ 

All  statutes  of  limitation,  also,  must  proceed  on  the  idea  that 
the  party  has  full  opportunity  afiforded  him  to  try  his  right  in  the 
courts.  A  statute  could  not  bar  the  existing  right  of  claimants 
without  affording  this  opportunity  :  if  it  should  attempt  to  do  so, 
it  would  be  not  a  statute  of  limitations,  but  an  unlawful  attempt 
to  extinguish  rights  arbitrarily,  whatever  might  be  the  purport  of 
its  provisions.  It  is  essential  that  such  statutes  allow  a  reason- 
able time  after  they  take  effect  for  the  commencement  of  suits 
upon  existing  causes  of  action ;  ^  though  what  shall  be  considered 

^  Groesbeck  v,  Seelej,  18  Mich.  329.  and  en  joys  the  property  ?  The  old  maxim 
In  Case  v.  Dean,  16  Mich.  12,  it  was  held  is,  **  That  which  was  originally  void  can- 
that  this  statute  coald  not  be  enforced  as  not  by  mere  lapse  of  time  be  made 
a  limitation  law  in  favor  of  the  party  in  valid;"  and  if  a  void  claim  by  force  of 
possession,  inasmuch  as  it  did  not  pro-  an  act  of  limitation  can  ripen  into  a  con- 
ceeil  on  the  idea  of  limiting  the  time  for  elusive  title  as  against  the  owner  in  pos- 
bringing  suit,  but  by  a  conclusive  rule  of  session,  the  policy  underlying  that  species 
evidence  sought  to  pass  over  the  property  of  legislation  must  be  something  beyond 
to  the  claimant  under  the  statutory  sale  what  has  been  generally  supposed, 
in  all  cases,  irrespective  of  possession.  '  So  held  of  a  statute  which  took  ef- 
See  also  Baker  t;.  Kelly,  11  Minn.  480;  feet  some  months  after  its  passage,  and 
Eldridge  v.  Kuehl,  27  Iowa,  160,  178;  which,  in  its  operation  upon  certain 
Monk  V.  Corbin,  58  Iowa,  603,  12  N.  W.  classes  of  cases,  would  have  extinguished 
671;  Farrarr.  Clark,  85  Ind.  449;  Dingey  adverse  claims  unless  asserted  by  suit 
t*.  Paxton,  60  Miss.  1038.  The  case  of  before  the  act  took  effect.  Price  v.,  Hop- 
Leffingwell  v,  Warren,  2  Black,  599,  is  kin,  13  Mich.  318.  See  also  Koshkonong 
contra.  That  case  follows  Wisconsin  de-  v.  Burton,  104  U.  S.  668;  King  v.  Bel* 
cisions.  In  the  leading  case  of  Hill  v.  cher,  30  S.  C.  381,  9  S.  £.  859;  People  v. 
Kricke,  11  Wis.  442,  the  holder  of  the  Turner,  117  N.  Y.  227,  22  N.  E.  1022; 
original  title  was  not  in  possession ;  and  Call  v.  Hagger,  8  Mass.  4*28 ;  Proprietors, 
what  was  decided  was  that  it  was  not  &c.  v.  Laboree,  2  Me.  294 ;  Society,  &c. 
necessary  for  the  holder  of  the  tax  title  v.  Wheeler,  2  Gall.  141 ;  Blackford  v. 
to  be  in  possession  in  order  to  claim  tlie  Peltier,  1  Blackf .  86 ;  Thornton  v.  Turner, 
benefit  of  the  statute;  ejectment  against  11  Minn.  836;  State  v.  Messenger,  27 
a  claimant  being  permitted  by  law  when  Minn.  119, 6  N.  W.457 ;  Osborn  r.  Jaines, 
the  lands  were  unoccupied.  See  also  17  Wis.  573 ;  Morton  r.  Sharkey,  McCa- 
Barrett  t;.  Holmes,  102  U.  S.  651.  To  hon  (Kan.),  113;  Berry  v.  Ransdell,  4 
stop  the  running  of  the  statute  it  is  not  Met.  (Ky.)  292;  Ludwig  v.  Stewart,  82 
necessary  that  the  owner  should  be  in  Mich.  27 ;  Hart  v.  Bostwick,  14  Fla.  162. 
continuous  possession.  Smith  v.  Sherry,  In  the  case  last  cited  it  was  held  that  a 
54  Wis.  114,  11  N.  W.  465.  This  circum-  statute  which  only  allowed  thirty  days 
stance  of  possession  or  want  of  posses-  in  which  to  bring  action  on  an  existing 
sion  in  the  person  whose  right  is  to  be  demand  was  unreasonable  and  void.  And 
extinguished  seems  to  us  of  vital  import-  see  what  is  said  in  Auld  v  Butcher,  2 
ance.  How  can  a  man  justly  be  held  Kan.  135.  Compare  Davidson  v.  Law- 
guilty  of  laches  in  not  asserting  claims  rence,  49  Ga.  335;  Kimbro  r.  Bank  of 
to  property,  when  he  already  possesses  Fulton,  49  Ga.  419.    In  Terry  v.  Ander- 
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a  reasonable  time  must  be  settled  by  the  judgment  of  the  legisla* 
tare,  and  the  courts  will  not  inquire  into  the  wisdom  of  its  deci- 
sion in  establishing  the  period  of  legal  bar,  unless  the  time 
allowed  is  manifestly  so  insufficient  that  the  statute  becomes  a 
denial  of  justice.^ 

Alterations  in  the  Hides  of  Evidence. 

It  must  also  be  evident  that  a  right  to  have  one^s  controversies 
determined  by  existing  rules  of  evidence  is  not  a  vested  right.  These 
rules  pertain  to  the  remedies  which  the  State  provides  for  its  citi- 

80D,  05  U.  S.  628,  a  8tatnte  which  as  sale  if  a  reasonable  time  is  left    Ryhiner 

to  the  demand  sued  upon  limited  the  v.  Frank,  lOo  III.  326. 
time  to  ten  and  a  half  months  was  held         ^  Steams  v.  Gittings,  23  III.  389 ;  Call 

not  unreasonable.    In  Krone  v.  Krone,  v.  Hagger,  8  Mass.  423;  Smith  r.  Mor- 

.37  Mich.  308,  the  limitation  which  was  rison,  22  Pick.  480 ;  Price  v.  Hopkin,  18 

supported  was  to  one  year  where  the  Mich.  318 ;  De  Moss  v.  Newton,  81  Ind. 

general    law  gave  six.     In  Pereless  v.  219.    ([Wheeler   v.  Jackson,   187    U.   S. 

Watertown,  6  Biss.  79,  Judge  Hopkins^  245,  1 1  Sup.  Ct.  Rep.  7tf ,  and  note  in  34 

U.  S.  District  Judge,  decided  that  a  limi-  L.  ed.  U.  S.  659.]]     But   see  Berry  v. 

tation  of  one  year  for  bringing  suits  on  mu-  Ransdell,  4  Met.  (K y. )  292. 
nicipal  securities  of  a  class  generally  sold         It  may  be  remarked  here,  that  statutes 

abroad  was  unreasonable  and  void.    But  of  limitation  do  not  apply  to  the  State 

a  statute  giving  a  new  remedy  against  a  unless  they  so  provide  expressly.  Gibson 

railroad    company  for  an    injury,  may  v.  Choteau,  13  Wall.  92 ;  State  v.  Piland, 

limit  to  a  short  time,  e.  g.  six  months,  the  81  Mo.  619 ;  State  v.  School  Dist.,  84  Kan. 

time  for  bringing  suit.  O'Bannon  v.  Louis-  237,  8  Pac.  208.    QNor  is  the  defence  of 

rille,  &c.  R.  R.  Co.,  8  Bush,  348.    So  the  laches  or  stale  claim  good  as  against  a 

remedy  by  suit  against  stockholders  for  State  or  the  United  States.   United  States 

corporate  debts,  it  is  held,  may  be  lim-  v.  Dalles  Military  Road  Co.,  140  U.  S. 

ited  to  one  year.    Adamson  v.  Davis,  47  699,  11  Sup.  Ct.  Rep.  988.    But  a  cred- 

Mo.  268.     QSix  months  is  not  an  unrea-  itor  of  the  State  cannot  take  advantage 

Bonably  short  time  to  which  to  limit  the  of  the  State's  exemption  where  he  seeks 

assertion  of  all  then  existing  claims  to  to  subject  debts  due  the  State  to  the 

lands  hitherto  sold  for  non-payment  of  satisfaction  of  his  claim  by  means  of 

taxes.    Turner  v.  New  York,  168  U.  S.  garnishment    proceedings.      Crfssey    v. 

90,  18  Sup.  Ct.  Rep.  38.    Nine  months  Meyer,  138  U.  S.  626,  11  Sup.  Ct.  Rep. 

is  not  an  unreasonably  short  time  to  al-  387.]]    And  State  limitation  laws  do  not 

low  for  bringing  suit  upon  a  judgment  apply    to    the    United    States.     United 

rendered    nearly    twelve    years    before.  States  v.  Hoar,  2  Mas.  811;  People  v. 

Osborne  v.  Lindstrom,  9    N.   D.   1,  81  Gilbert,  18  Johns.  227 ;  Rabb  v.  Super- 

N.  W.  72,  46  L.  R.  A.  716.    That  statute  visors,  62   Miss.  689 ;   United  States  v. 

must  expressly  provide  a  reasonable  time  Nashville,  &c.  Ry.  Co.,  118  U.  S.  120, 

to  be  open,  after  it  goes  into  effect,  and  6  Sup.  Ct.  Rep.  1006.     [[Although   the 

not  merely  after  it  is  enacted,  see  Gilbert  United  States  may  take  advantage  of 

V.  Ackerman,  169  N.  Y.  118,  68  N.   E.  them.   Stanley  v.  Schwalby,  147  U.  S. 

763,  46  L.  R.  A.  118;  contra,  Osborne  v.  608, 18  Sup.  Ct.  Rep.  418.^     Nor  to  suits 

Lindstrom,   above.]     It  is  always  com-  for  the  infringement  of  patents.    May  v. 

petent  to  extend  the  time  for  bringing  Logan  Co.,  30  Fed.  Rep.  260.    And  it 

suit  before  it  has  expired.   Keith  v.  Keith,  has  been  held  that  the  riglit  to  maintain 

26   Kan.   27.      QLawton   v.   Waite,   103  a   public  nuisance  cannot   be  acquired 

Wis.244,  79N.  W.  321,46L.  R.  A.  616.]  under   the   statute.      State  v.  Franklin 

A  statute  fixing  a  time  for  taking  out  a  Falls  Co.,  49  N.  H.  210. 
■heriff's  deed  after  sale  applies  to  a  prior 
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zens;  and  generally  in  legal  contemplation  they  neither  enter  into 
and  constitute  a  part  of  any  contract,  nor  can  be  regarded  as  being 
of  the  essence  of  any  right  which  a  party  may  seek  to  enforce. 
Like  other  rules  affecting  the  remedy,  they  must  therefore  at  all 
times  be  subject  to  modification  and  control  by  the  legislature;^ 
and  the  changes  which  are  enacted  may  lawfully  be  made  appli- 
cable to  existing  causes  of  action,  even  in  those  States  in  which 
retrospective  laws  are  forbidden.  For  the  law  as  changed  would 
only  prescribe  rules  for  presenting  the  evidence  in  legal  contro- 
versies in  the  future  ;  and  it  could  not  therefore  be  called  retro- 
spective even  though  some  of  the  controversies  upon  which  it 
may  act  were  in  progress  before.  It  has  accordingly  been  held 
in  New  Hampshire  that  a  statute  which  removed  the  disqualifica- 
tion of  interest,  and  allowed  parties  in  suits  to  testify,  might  law- 
fully apply  to  existing  causes  of  action.*  So  may  a  statute  which 
modifies  the  common-law  rule  excluding  parol  evidence  to  vary 
the  terms  of  a  written  contract ;  ^  and  a  statute  making  the  pro- 
test of  a  promissory  note  evidence  of  the  facts  tlierein  stated.^ 
These  and  the  like  cases  will  sufficiently  illustrate  the  general 
rule,  that  the  whole  subject  is  under  the  control  of  the  legislature, 
*which  prescribes  such  rules  for  the  trial  and  determination  as  well 
of  existing  as  of  future  rights  and  controversies  as  in  its  judgment 
will  most  completely  subserve  the  ends  of  justice.* 

A  strong  instance  in  illustration  of  legislative  control  over  evi- 
dence will  be  found  in  the  laws  of  some  of  the  States  in  regard  to 
conveyances  of  lands  upon  sales  to  satisfy  delinquent  taxes.  In- 
dependent of  special  statutory  rule  on  the  subject,  such  convey- 
ances would  not  be  evidence  of  title.  They  are  executed  under  a 
statutory  power ;  and  it  devolves  upon  the  claimant  under  them 
to  show  that  the  successive  steps  which  under  the  statute  lead  to 
such  conveyance  have  been  taken.  But  it  cannot  be  doubted  that 
this  rule  may  be  so  changed  as  to  make  a  tax-deed  prima  facie  evi- 

1  Kendall  v.  Kingston,  6  Mass.  624 ;  v.  Southwick,  49  N.  T.  610.     And  see 
Ogden  o.  Saunders,  12  Wheat.  218,  840 ;  Ck>wan  v,  McCutchen,  48  Miss.  207 ;  Car- 
per Manhall,  Ch.   J. ;    Fales  v.  Wads-  others  v,  Hurly,  41  Miss.  71.    The  riglit 
worth,  23  Me.  668;  Kamey  o.  Paisley,  to  testify  existing  when  a  contract  is 
18  Iowa,  89 ;  Commonwealth  v.  Williams,  made  may  be  taken  away.    Goodlett  o. 
6  Gray,  1 ;  Hickox  v.  TaUman,  88  Barb.  KeUy,  74  Ala.  218. 
608 ;  Webb  v.  Den,  17  How.  676 ;   Pratt         *  Gibbs  v.  Gale,  7  Md.  76. 
V,  Jones,  26  Vt.  303.    [Pennsylrania  Co.         *  Fales  v.  Wadswortb,  23  Me.  668. 
V.  McCann,  64  Ohio  St.  10,  42  N.  E.  768,         *  Per  Afarahall,  Ch.  J.,  in  Ogden  v. 
81  L.  R.  A.  661.;]    See  anU,  p.  400,  and  Saunders,  12  Wheat.  218,  249 ;  Webb  v. 
note.  I>en,  17  How.  676 ;  Delaplaine  v.  Cook,  7 

s  Rich  V.  Flanders,  89  N.  H.  304.    A  Wis.  44 ;  Kendall  t;.  Kingston,  6  Mass. 

Tery  full  and  satisfactory  examination  of  624 ;  Towler  v,  Chatterton,  6  Bing.  268 ; 

the  whole  subject  will  be  found  in  this  Himmelman  v.  Carpentier,  47  Cal.  42. 
case.    To  the  same  effect  b  Soutbwick 
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dence  that  all  the  proceedings  have  been  regular,  and  that  the  pur- 
chaser has  acquired  under  them  a  complete  title.^  The  burden  of 
proof  is  thereby  changed  from  one  party  to  the  other ;  the  legal 
presumption  which  the  statute  creates  in  favor  of  the  purchaser 
being  sufficient,  in  connection  with  the  deed,  to  establish  his  case, 
unless  it  is  overcome  by  countervailing  testimony.  Statutes  mak- 
ing defective  records  evidence  of  valid  conveyances  are  of  a  simi- 
lar nature ;  and  these  usually,  perhaps  always,  have  reference  to 
records  before  made,  and  provide  for  making  them  competent  evi- 
dence where  before  they  were  merely  void.^  But  they  divest  no 
title,  and  are  not  even  retrospective  in  character.  They  merely 
establish  what  the  legislature  regards  as  a  reasonable  and  just 
rule  for  the  presentation  by  the  parties  of  their  rights  before  the 
courts  in  the  future. 

But  there  are  fixed  bounds  to  the  power  of  the  legislature  over 
this  subject  which  cannot  be  exceeded.  As  to  what  shall  be  evi- 
dence, and  which  party  shall  assume  the  burden  of  proof  in  civil 
cases,  (a)  its  authority  is  practically  unrestricted,  so  long  as  its 
regulations  are  impartial  and  uniform  ;  but  it  has  no  power  to  es- 
tablish rules  which,  under  pretence  of  regulating  the  presentation 
of  evidence,  go  so  far  as  altogether  to  preclude  a  party  from  exhibit- 
ing his  rights.  Except  in  those  cases  which  fall  within  the  famil- 
iar doctrine  of  estoppel  at  the  common  law,  or  other  cases  resting 
upon  the  like  reasons,  it  would  not,  we  apprehend,  be  in  the  power 
of  the  legislature  to  declare  that  a  particular  item  of  evidence 
should  preclude  a  party  from  establishing  his  rights  in  opposition 
to  it.  In  judicial  investigations  the  law  of  the  land  requires  an 
opportunity  for  a  trial ;  *  and  there  can  be  no  trial  if  only  one 
party  is  suflFered  to  produce  his  proofs.  The  most  formal  convey- 
ance may  be  a  fraud  or  a  forgery  ;  public  officers  may  connive  with 
rogues  to  rob  the  citizen  of  his  property ;  witnesses  may  testify  or 
officers  certify  falsely,  and  records  may  be  coUusively  manufac- 
tured for  dishonest  purposes ;  and  that  legislation  which  would 

1  Hand  v.  Balloa,  12  N.  T.  641 ;  Forbee  rule  once  established  may  be  abolished, 

V.  Halsey,  26  N.Y.  68 ;  Delaplaine  v.  Cook,  even  as  to  existing  deeds.     Hickox  v. 

7  Wis.  44 ;  Allen  t;.  Armstrong,  16  Iowa,  TaUnum,  88  Barb.  608 ;  Strode  r.  Washer, 

608 ;  Adams  v.  Beale,  19  Iowa,  61 ;   Am-  17  Oreff.  50;  16  Pac.  920 ;  Gage  v.  Caraher, 

berg  V.  Rogers,  9  Mich.  382 ;  Lumsden  u,  126  III!  447,  17  N.  E.  777. 
Cross,  10  Wis.  282  ;    Lacey  v.  Davis,  4         ^  See  Webb  v.  Den.  17  How.  676. 
Mich.  140;  Wright  v.  Dunham,  13  Mich.         «  Xift  v.  Griffin,  6  Ga.  186;  Lent  o. 

414;  Abbott  t;.  Lindenbower,  42  Mo.  162,  Charlton.  23  Wis.  478;  Conway  v.  Cable, 

46  Mo.  291.     QMarx  v.  Hanthom,  148  87  111.  82;  ante,  p.  623,  note;  pott,  pp. 

U.  S.  172,  18  Sup.  Ct.  Hep.  608/]    Tlie  679-686,  and  notes. 

(o)  QAnd  in  criminal  cases  the  doing  of  a  certain  act  may  be  made  prima-fade 
evidence  of  criminal  intent.  Meadowcroft  v.  People,  163  III.  66,  46  N.  £.  808,  36 
L.  R.  A.  176,  64  Am.  St.  447-3 
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preclude  the  fraud  or  wrong  being  shown,  and  deprive  the  party 
wronged  of  all  remedy,  has  no  justification  in  the  principles  of 
natural  justice  or  of  constitutional  law.  A  statute,  therefore, 
which  should  make  a  tax-deed  conclusive  evidence  of  a  complete 
title,  and  preclude  the  owner  of  the  original  title  from  showing  its 
invalidity,  would  be  void,  because  being  not  a  law  regulating  evi- 
dence, but  an  unconstitutional  confiscation  of  property.^  And  a 
statute  which  should  make  the  certificate  or  opinion  of  an  officer 
conclusive  evidence  of  the  illegality  of  an  existing  contract  would 
be  equally  nugatory  ;  ^  though  perhaps  if  parties  should  enter  into 

• 

1  Groesbeck  v.  Seeley,  18  Mich.  829;  618,  note  1.  In  Wright  v,  Cndlebaugh, 
Case  V.  Dean,  16  Mich.  12;  Wliite  r.  8  Nev.  341,  840,  Beatty,  C.  J.,  says: 
Flynn, 28Ind.46;  Corbin v.  Hill, 21  Iowa,  "We  apprehend  that  it  is  beyond  the 
70 ;  Abbott  v.  Lindenbower,  42  Mo.  162,  power  of  the  legislature  to  restrain  a 
46  Mo.  291;  Dingey  v.  Paxton,  60  Miss,  defendant  in  any  suit  from  setting  up  a 
1038.  C Wilson  v.  Wood,  lOOkla.279,  61  good  defence  to  an  action  against  him. 
Pac.  1046.J  And  see  the  well-reasoned  The  legislature  could  not  directly  take 
case  of  McCready  v.  Sexton,  29  Iowa,  the  property  of  A.  to  pay  the  taxes  of  B. 
856 ;  Little  Rock,  &c.  R.  R.  Co.  v,  Payne.  Neither  can  it  indirectly  do  so  by  depriv- 
es Arlc.  816, 84  Am.  Rep.  55.  Also  Wright  ing  A.  of  the  right  of  setting  up  in  his 
V.  Cradlebaugh,  8  Nev.  841.  As  to  how  answer  that  his  separate  property  has 
far  the  legislature  may  make  the  tax-  been  jointly  assessed  with  that  of  B.,  and 
deed  conclusive  evidence  that  mere  ir-  asserting  his  right  to  pay  his  own  taxes 
regularities  have  not  intervened  in  the  without  being  encumbered  with  those  of 
proceedings,  see  Smith  v.  Cleveland,  17  B.  .  .  .  Due  process  of  law  not  only 
Wis.  556;  Allen  v.  Armstrong,  16  Iowa,  requires  that  a  party  shall  be  properly 
508.  It  may  be  conclusive  as  to  matters  brought  into  court,  but  tliat  he  shall 
not  essential  and  jurisdictional.  Matter  have  the  opportunity  when  in  court  to 
of  Lake,  40  La.  Ann.  142,  8  So.  479;  establish  any  fact  which,  according  to 
Ensign  v.  Barse,  107  N.  Y.  829, 14  N.  E.  the  usages  of  the  common  law  or  the  pro- 
400,  15  N.  E.  401.  Undoubtedly  the  leg-  visions  of  the  constitution,  would  be  a 
islature  may  dispense  with  mere  matters  protection  to  him  or  his  property."  See 
of  form  in  the  proceedings  as  well  after  Taylor  v.  Miles,  5  Kan.  498,  7  Am.  Rep. 
tliey  have  taken  place  as  before ;  but  558.  ^Certificate  of  a  public  weigh-mas- 
this  is  quite  a  different  thing  from  mak-  ter  cannot  be  made  conclusive.  Vega 
ing  tax-deeds  conclusive  on  points  mnte-  Steamship  Co.  v.  Cons.  Elevator  Co.,  75 
rial  to  the  interest  of  the  property  owner.  Minn.  808,  77  N.  W.  973,  48  L.  R.  A. 
See  further,  Wantlan  v.  White,  19  Ind.  848  ~| 

470;  People  v.  Mitchell,  45  Barb.  212;  ^  Young  v.  Beardsley,  11  Paige,  98. 

McCready  v.  Sexton,  supra.    It  is  not  See  also  Howard  Co.  v.  State,  120  Ind. 

competent  for  the  legislature  to  compel  282,  22  N.  E.  255.    But  a  provision  that 

an  owner  of  land  to  redeem  it  from  a  void  six  months  after  the  passage  of  the  act 

tax  sale  as.a  condition  on  which  he  shaU  certain   tax-deeds   made   on   past   sales 

be  allowed  to  assert  his  title  against  it.  should  be  conclusive  evidence,  has  been 

Conway  v.  Cable,  87  111.  82;  Hart  ».  Hen-  upheld.    People  r.  Turner,  117  N.  T.  227, 

derson,  17  Mich.  218 ;  Wilson  r.  McKenna,  22  N.  E.  1022.    An  act  to  authorize  per- 

52111.48;  Reed  v.  Tyler,  56  III.  288;  Dean  sons  whose  sheep  are  killed  by  dogs,  to 

V.  Borchsenius,  80  Wis.  286.   But  it  seems  present  their  claim  to  the  selectmen  of 

that  if  the  tax  purchaser  has  paid  taxes  the  town  for  allowance  and  payment  by 

and  made  improvements,  the  payment  for  the  town,  and  giving  the  town  after  pay- 

these  may  be  made  a  condition  precedent  ment  an  action  against  the  owner  of  the 

to  a  suit  in  ejectment  against  him.    Pope  dog  for  the  amount  so  paid,  is  void,  as 

V,  MacoD,  28  Ark.  644.    See  cases  ante,  toking  away  trial  by  Jury,  and  u  author- 
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a  contract  in  view  of  such  a  statute  then  existing,  its  provisions 
might  properly  be  regarded  as  assented  to  and  incorporated  in 
their  contract,  and  therefore  binding  upon  them.^ 

Retrospective  Law$.  (a) 

Regarding  the  circumstances  under  which  a  man  may  be  said 
to  have  a  vested  right  to  a  defence  against  a  demand  made  by  an- 
other, it  is  somewhat  difficult  to  lay  down  a  comprehensive  rule 
which  the  authoritiies  will  justify.  It  is  certain  that  he  who  has 
satisfied  a  demand  cannot  have  it  revived  against  him,  and  he  who 
has  become  released  from  a  demand  by  the  operation  of  the  statute 
of  limitations  is  equally  protected.^  In  both  cases  the  demand  is 
gone,  and  to  restore  it  would  be  to  create  a  new  contract  for  the 
parties,  —  a  thing  quite  beyond  the  power  of  legislation.^  So  he 
who  was  never  bound,  either  legally  or  equitably,  cannot  have  a 
demand  created  against  him  by  mere  legislative  enactment.^  But 
there  are  many  cases  in  which,  by  existing  laws,  defences  based 
upon  mere  informalities  are  allowed  in  suits  upon  contracts,  or 
in  respect  to  legal  proceedings,  in  some  6t  which  a  regard  to  sub- 
stantial justice  would  warrant  tbe  legislature  in  interfering  to 
take  away  the  defence  if  it  possesses  the  power  to  do  so. 

izing  the  Belectmen  to  pasB  upon  one's  accident  occarring  to  the  can,  &c.,  irre- 

rights  without  giving  him  an  opportunity  spective  of  any  wrong  or  negligence  of 

to  be  lieard.     Kast  Kingston  t^.  Towie,  4i3  the  company  or  its  servants.    Ohio  &  M. 

N.  H.  67,  2  Am.  Rep.  174.  R.  R.  Co.  v.  Lackey,  78  HI.  66.    Absolute 

^  See  po§t,  p.  681|  note.  liability,  irrespective  of  negligence,  can- 

3  Antet  p.  621,  note,  and  cases  cited.  not  be  imposed  on  a  railroad  company  for 

*  Aibertson  v.  Landon,  42  Conn.  209.  stock  killing.    Cateril  v.  Union  Pac.  Ry. 

*  In  Medford  v.  Learned,  16  Mass.  216,  Co.,  2  Idaho,  640,  21  Pac  410,  Bielenberg 
it  was  held  that  wliere  a  pauper  had  re-  v.  Montana  N.  Ry.  Co.,  8  Mont.  271,  20 
ceived  support  fh>m  the  parisl),  to  which  Pac.  814.  In  Atchison,  &c.  R.  R.  Co.  v. 
by  law  he  was  entitled,  a  subrequent  Baty,  6  Neb.  87,  20  Am.  Rep.  866,  it  is 
legislative  act  could  not  make  him  liable  held  incompetent  to  make  a  railroad  com- 
by  suit  to  refund  the  cost  of  the  support,  pany  liable  to  double  the  value  of  stock 
This  case  was  approved  and  followed  in  accidentally  injured  or  destroyed  on  the 
People  V.  Supervisors  of  Columbia,  48  railroad  track.  But  the  contrary  was 
N.  Y.  180.  See  ante,  p.  618,  and  note;  held  in  Missouri  Pac.  Ry.  Co.  v.  Humes, 
Towle  V.  Eastern  R.  R,  18  N.  H.  647.  A  116  U.  S.  612,  6  Sup.  Ct  Rep.  110.  In 
right  of  action  may  not  be  given  against  such  cases  attorney's  fees  may  be  allowed. 
*a  liusband  to  a  creditor  of  the  wife  upon  Peoria,  D.  &  E.  Ry.  Co  p.  Duggan,  109 
lier  contract.  Addoms  i.\  Marx,  60  N.  J.  L.  111.  637.  But  see  Wilder  v.  Chicago  & 
268,  12  Atl.  909.  A  railroad  company  W.  M.  Ry.  Co.,  70  Mich.  882,  88  N.  W. 
cannot  be  made  responsible  for  the  cor>  289.  See  cases  on  above  points, /xw/,  841, 
oner's  inquest  and  burial  of  persons  dying  note  1. 

on  the  cars,  or  killed  by  collision  or  other 

(a)  [Upon  retroactive  laws,  vested  rights,  &c.,  see  note  to  41 L.  cd.  04.  An  inheri- 
tance-tax law,  void  for  lack  of  provision  for  notice,  may  be  corrected  in  this  regard, 
and  is  then  applicable  to  property  not  yet  distributed,  although  the  testator  died 
before  the  law  was  amended.  Ferry  v.  Campbell,  110  Iowa,  290,  81  N.  W.  604,  60 
L.  R.  A.  92.3 
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In  regard  to  these  cases,  we  think  investigation  of  the  authori- 
ties will  show  that  a  party  has  no  vested  right  in  a  defence  based 
upon  an  informality  not  affecting  his  substantial  equities,  (a)  And 
this  brings  us  to  a  particular  examination  of  a  class  of  statutes 
which  is  constantly  coming  under  the  consideration  of  the  courts, 
and  which  are  known  as  retrospective  laws^  by  reason  of  their 
reaching  back  to  and  giving  to  a  previous  transaction  some  differ- 
ent legal  effect  from  that  which  it  had  under  the  law  when  it  took 
place. 

There  are  numerous  cases  which  hold  that,  retrospective  laws 
are  not  obnoxious  to  constitutional  objection,  while  in  others  they 
liave  been  held  to  be  void.  The  different  decisions  have  been 
based  upon  diversities  in  the  facts  which  make  different  princi- 
ples applicable.  There  is  no  doubt  of  the  right  of  the  legislature 
to  pass  statutes  which  reach  back  to  and  change  or  modify  the 
effect  of  prior  transactions,  provided  retrospective  laws  are  not 
forbidden,  eo  nomine^  by  the  State  constitution,  and  provided 
further  that  no  other  objection  exists  to  them  than  their  ret- 
rospective character.^  Nevertheless,  legislation  of  this  charac- 
ter is  exceedingly  liable  to  abuse ;  and  it  is  a  sound  rule  of 
construction  that  a  statute  should  have  a  prospective  operation 
only,  unless  its  terms  show  clearly  a  legislative  intention  that  it 
should  operate  retrospectively .^    And  some  of  the  States  have 


1  Thornton  v,  McGrath,  1  Duvall,  349 ; 
Aldridge  v.  Railroad  Co.,  2  Stew.  &  Port. 
199,  23  Am.  Dec.  307 ;  State  v.  Squires, 
26  Iowa,  340;  Beach  v.  Walker,  6  Conn. 
190 ;  Schenley  v.  Commonwealth,  36  Pa. 
St.  57;  Shonk  v.  Brown,  61  Pa.  St.  320; 
Lane  v.  Nelson,  79  Pa.  St  407.  [[Miller 
t;.  Hixson,  64  Ohio,  39,  59  N.  E.  749.] 

^  Dash  f.  Van  Kleeck,  7  Johns.  477 ; 
6  Am.  Dec.  291 ;  Say  re  v.  Wisner,  8 
Wend.  661 ;  Watkins  v.  Haight,  18  Johns. 
138 ;  Bay  v.  Gage,  86  Barb.  447 ;  Norris  v, 
Beyea,  18  N.  Y.  278 ;  Drake  ».  Gilmore, 
52  N.  Y.  389;  Quackenbush  v.  Danks,  1 
Benio,  128;  Hapgood  v.  Whitman,  13 
Mass.  464 ;  Medford  v.  Learned,  16  Mass. 
215;  Gerry  v.  Stonehara,  1  Allen,  319; 
Kelley  v.  Boston,  &c.  R.  R.  Co.,  135  Mass. 
448 ;  Perkins  v.  Perkins,  7  Conn.  658,  18 
Am.  Dec.  120;  Plumb  y.  Sawyer,  21 
Conn.  351 ;  Hubbard  o.  Brainerd,  85 
Conn.  563;  Sturgis  v.  Hull,  48  Vt.  302; 
Briggs  V.  Hubbard,  19  Vt.  86;  Hastings 
V.  Lane,  15  Me.  134;  Torrey  v.  Corliss, 


82  Me.  333 ;  Atkinson  r.  Dunlop,  50  Me. 
Ill;  Rogers  v.  Greenbush,  58  Me.  895; 
Guard  v.  Rowan,  3  111.  490;  Garrett  v. 
Doe,  2  111.  835 ;  Thompson  v.  Alexander, 
11  III.  54;  Conway  v.  Cable,  37  111.  82; 
In  re  Tuller,  79  IlL  99;  Knight  v.  Begole, 
56  111.  122;  McHaney  v.  Trustees  of 
Schools,  68  III.  140;  Hatcher  v.  Toledo, 
&c.  R.  R.  Co.,  62  111.  477;  Harrison  v. 
Metz,  17  Mich.  377;  Thomas  v.  Collins, 
58  Mich.  64,  24  N.  W.  553;  Danville  v. 
Pace,  25  Gratt.  1 ;  Cumberland,  &c.  R.  R. 
Co.  V.  Washington  Co.  Court,  10  Bush, 
564;  State  v.  Barbee,  3  Ind.  258;  State 
V.  Atwood,  11  Wis.  422;  Bartruff  v. 
Remey,  15  Iowa,  257 ;  KnouUon  v.  Reden- 
baugh,  40  Iowa,  114;  AUbyer  v.  State, 
10  Ohio  St.  588;  Colony  i;.  Dublin,  82 
N.  H.  432;  Ex  pane  Graham,  13  Rich. 
277 ;  Garrett  t* .  Beaumont,  24  Miss.  877  ; 
Clark  V.  Baltimore,  29  Md.  277;  Wil- 
liams V.  Johnson,  80  Md.  500;  State  v. 
The  Auditor,  41  Mo.  25;  State  v.  Fer- 
guson, 62   Mo.   77;   Merwin   v,  Ballard, 


(rt)  [Danforth  r.  Groton  Water  Co.,  178  Mass.  472,  59  N.  E.  1033, 85  Am.  St.  495. 
See  Dunbar  tr.  Boston,  &  P.  Ry.  Co.,  181  Mass.  883,  63  N.  £.  916.;] 
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deemed  it  just  and  wise  to  forbid  such  laws  altogether  by  their 
constitutions.^ 

A   retrospective   statute   curing  defects  in  legal   proceedings 

where  tliey  are  in  their  nature  irregularities  only,  and  do  not 
extend  to  matters  of  jurisdiction,  is  not  void  on  constitutional 
grounds,  unless  expressly  forbidden.  Of  this  class  are  the  stat- 
utes to   cure   irregularities  in  the   assessment  of  property  for 

taxation  and  the   levy  of  taxes  thereon  ;2   irregularities  in  the 

66  N.  C.  398;  Tyson  v.  School  Directors,  this  clause  it  was  held  competent  for 

61  Pa.  St.  9;  Haley  i;  Philadelphia,  68  the   General  Assembly   to  pass   an  act 

Pa.   St  45,8  Am.   Ren.  153;  Baldwin  authorizing  the  courts  to  correct  mistakes 

V.  Newark,  38  N.  J.  158;  Warshung  v.  in  deeds  of  married  women  previously 

Hunt,  47   N.   J.   L.   256;    McGeehan   v.  executed,  whereby  they  were  rendered 

State  Treasurer,  87  La.  Ann.  150;  State  ineffectual.    Goslioni  v.  Purcell,  11  Ohio 

V.   Pinckney,  22   S.   C.  484;  Kichmond  St.  641.    An  act  for  the    payment   of 

V.  Supervisors,  88  Va.  204,  2  S.  E.  26.  bounties  for  past  serrices  was  held  not 

This  doctrine  applies  to  amendments  of  retrospective,  in  State  v.  Richland,  20 

statutes.    Ely  v.  Hollon,  15  N.  Y.  595.  If  Ohio  St.  360.     [An  act  "for  refunding 

no  vested  right  is  disturbed,  a  retroactive  taxes  erroneously  paid"  is  bad  as  applied  to 

effect  may  be  given  a  statute,  though  tlie  past  transactions.    Hamilton  Co.  Comm'rs 

language  does  not  render  it  necessary,  v.  Hasche,  50  Ohio  St.  103,  33  N.  E.  408, 

provided  such  is  the  clear  intent.   People  19  L.  R.  A.  584.3     Under  a  provision  in 

17.  Spicer,  99  N.  Y.  225,  1  N.  E.  680.  the  Constitution   of  Tennessee  that  no 

^  See  the  provision  in  the  Constitution  retrospective  law  shall  be  passed,  it  has 

of  New  Hampshire,  considered  in  Woart  been  held  that  a  statute  passed  after  a 

V.  Winnick,  3  N.  H.  473, 14  Am.  Dec.  384;  death  cannot  allow  for  the  first  time  a 

Clark  V.  Clark,  10  N.  H.  880;  Willard  v.  recovery   for  the  loss   suffered   by   the 

Harvey,  24  N.  H.  844 ;  Rich  t*.  Flanders,  children   of    deceased   from    the  death. 

39  N.   H.  304;  and  Simpson  v.  Savings  Railroad  v.  Pounds,  11  Lea,  127.    But  a 

Bank,  56  N.  H.  466;  and  that  in  the  Con-  law   authorizing  a  bill   to  be  filed    by 

Btitution  of  Texas,  in  De  Cordova  v.  Gal-  slaves,  by  their  next  friend,  to  emancipate 

▼eston,  4  Tex.  470;  and  that  in  the  Con-  them,  although  ic  applied  to  cases  which 

Btitution  of  Missouri,  in  State  v.  Hernan,  arose  before  its  passage,  was  held  not  a 

70  Mo.  441 ;  State  v.  Greer,  78  Mo.  188.  retrospective  law  within  the  meaning  of 

The    provision    covers    only    civil,   not  this  clause.    Fisher^s  Negroes  v.  Dobbs,  6 

criminal  cases.    State  v,  Johnson,  81  Mo.  Yerg.  119.     So  of  a  law  making  a  Judg- 

60.     A  statute,  passed  after  a  munici-  ment  against  the   principal   conclusive 

pality  has  levied  a  tax,  may  annul  it  be-  upon  the  surety.    Pickett  v.  Boyd,   11 

fore  it  becomes  due  and  put  the  right  to  Lea,  498.   See  further,  Society  v.  Wheeler, 

levy  it  in  another  body.     State  v.  St.  2  Gall.  105 ;  Officer  v.  Young,  6  Yerg.  320, 

Louis,  &c.  Ry.  Co.,  79  Mo.  420.    The  26  Am.  Dec.  268.    Under  like  provision 

Constitution  of  Ohio  provides  that  "the  in  the  Colorado  Constitution  a  statute  is 

General  Assembly  shall  have  no  power  to  void  which  allows  a  writ  of  error  on  a 

pass  retroactive  laws,  or  laws  impairing  judgment  in  respect  to  which  an  appeal 

the  obligation  of    contracts;    provided,  was  barred.     Willoughby  v.  George,  5 

however,    that    the    General    Assembly  Col.  80.    Legislation  may  be  ordered  to 

may,    by    general    Iaw.%    authorize  the  take   immediate  effect    notwithstanding 

courts  to  carry  into  effect  the  manifest  retrospective  laws  are  forbidden.  Thomaa 

intention  of  parties  and  officers,  by  cur-  v.  Scott,  23  La.  Ann.  689. 

ing  omissions,  defects,  and  errors  in  in-  That  the  legislature  cannot  retrospec- 

struments  and  proceedings,  arising  out  tively  construe  statutes  and  bind  parties 

of  their   want  of  conformity   with    the  thereby,  see  ante,  p.  184  et  seq. 

laws  of  this  State,  and  upon  such  terms  >  Butler  v.  Toledo,  5  Ohio  St.  225; 

as  shall  be  just  and  equitable."    Under  Strauch  v.  Shoemaker,  1  W.  &  S.  166; 
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orgauizatioQ  or  elections  of  corporations;^  irregularities  in  the 
votes  or  other  action  by  municipal  corporations,  or  the  like,  where 
a  statutory  power  has  failed  of  due  and  regular  execution  through 
the  carelessness  of  officers,  or  other  cause  ;^  irregular  proceed- 
ings in  court,  &c.* 

The  rule  applicable  to  cases  of  this  description  is  substantially 
the  following :  If  the  thing  wanting  or  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  proceedings,  is  something 
the  necessity  for  which  the  legislature  might  have  dispensed  with 
by  prior  statute,  then  it  is  not  beyond  the  power  of  the  legislature 
to  dispense  with  it  by  subsequent  statute.  And  if  the  irregularity 
consists  in  doing  some  act,  or  in  the  mode  or  manner  of  doing 
some  act,  which  the  legislature  might  have  made  immaterial  by 
prior  law,  it  is  equally  competent  to  make  the  same  immaterial 
by  a  subsequent  law.  (a) 

MuCoy  V.  Michew,  7  W.  &  S.  386;  Mont-  See  Brevoort  v,  Detroit,  24  Mich.  822; 
gomery  v.  Mereditli,  17  Pa.  St.  42;  Dun-  State  v.  Newark,  84  N.  J.  236;  Mussel- 
den  V.  Snodgrass,  18  Pa.  St.  151;  Willis-  man  v.  Logansport,  29  Ind.  583;  Street 
ton  V.  Coikett,  9  Pa.  St.  38 ;  Boardman  v.  lUilroad  Co.  v.  Morrow,  87  Tenn.  406, 
Beckwith,  18  Iowa,  292;  The  Iowa  R.  R.  11  S.  W.  848;  Redwood  Co.  v.  Winona, 
Land  Co.  v.  Soper,  39  Iowa,  1 12 ;  Lennon  &c  Co.,  40  Minn.  612,  41  N.  W.  465.  But, 
V.  New  York,  55  N.  Y.  361;  Smith  v.  of  course,  if  the  vice  is  in  the  nature  of  the 
Hard,  59  Vt.  18,  8  Atl.  317.  Officers  tax  itself,  it  will  continue  and  be  fatal, 
may  be  authorized  to  extend  inquiries  Iiowever  often  the  process  of  asFessment 
over  years  preceding ;  no  new  liability  may  be  repeated.  See  post,  p.  545. 
is  imposed  upon  tiie  taxpayer.  Sturges  ^  Syracuse  Bank  v.  Davis,  16  Barb. 
r.  Carter,  114  U.  S.  511,  5  Sup.  Ct.  Rep.  188;  Mitchell  v,  Heeds,  49  111.  416;  Peo- 
1014.  It  is  not  unconstitutional  to  pro-  pie  l*.  Plank  Road  Co.,  86  N.  Y.  1. 
Libit  the  vacating  of  assessments  for  ir-  ^  See  Menges  v,  Wertman,  1  Pa.  St, 
regularities.  Astor ».  New  York,  62  N.  Y.  218;  Yost's  Report,  17  Pa.  St.  524; 
680.  The  limit  of  power  in  validating  Bennett  v.  Fisher,  26  Iowa,  497 ;  Allen 
assessments  is  very  clearly  shown  by  J/c-  v.  Archer,  49  Me.  346;  Commonwealth 
Kinatry,  J.,  in  People  v.  Lynch,  51  Cal.  v.  Marshall,  69  Pa.  St.  328;  State  v. 
15.  And  see  Walter  r.  Bacon,  8  Mass.  Union,  33  N.  J.  350 ;  State  v.  Guttenberg, 
468;  Locke  r.  Dane,  9  Mass.  360 ;  Patter-  38  N.  J.  419;  Mut.  Ben.  Life  Ins.  Co.  v. 
•on  V.  Phiibrook«  9  Mass.  151;  Trustees  Elizabeth,  42  N.  J.  235;  Rogers  v.  Ste- 
V.  McCaughy,  2  Ohio  St.  152.  Compare  phens,  86  N.  Y.  623 ;  Unity  v.  Burrage,  103 
Forster  v.  Forster,  129  Mass.  559.  Acts  U.  S.  447.  By  the  Constitution  of  Mis- 
of  officers  void  for  jurisdictional  defects  souri,  the  legislature  is  forbidden  to  legal- 
cannot  be  validated.  Houseman  t*.  Kent  ize  the  unauthorized  or  invalid  acts  of 
Circ.  Judge,  58  Mich.  364,  25  N.  W.  36U ;  any  officer  or  agent  of  the  State,  or  of 
Bartlett  v.  Wilson,  59  Vt.  23,  8  Atl.  321.  any  country  or  municipality.  Art.  4,  §58. 
Nor  can  irregularities  be  cured  after  a  '  Lane  v.  Nelson,  79  Pa.  St.  407 ;  Til- 
suit  is  brouglit  to  recover  money  re-  ton  r.  Swift,  40  Iowa,  78 ;  Supervisors  v. 
ceived  by  a  township  on  a  sale  of  land  Wisconsin  Cent.  R.  R.  Co.,  121  Mass.  460; 
for  an  illegal  tax.  Daniells  t*.  Water-  Cookeriy  v.  Duncan,  87  Ind.  332;  Muncie 
town,  61  Mich.  514,  28  N.  W.  678.  The  Nat.  Bank  v.  Miller,  91  Ind.  441 ;  Johnson 
right  to  provide  for  a  reassessment  of  v.  Com'rs  Wells  Co.,  107  Ind.  15,  8  N.  £. 
taxes   irregularly  levied    is    undoubted.  1.    See  cases  post,  546,  note  2. 

(a)  [^But  this  rule  must  be  applied  with  discretion;  e.g.,  the  legislature  could  not 
provide,  after  a  sale  had  been  made  under  notice  not  sufficiently  long  to  satisfy  the 
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A  few  of  the  decided  cases  will  illustrate  this  principle.  In 
Kearney  v.  Taylor  ^  a  sale  of  real  estate  belonging  to  infant 
tenants  in  common  had  been  made  by  order  of  court  in  a  parti- 
tion suit,  and  the  land  bid  off  by  a  company  of  persons,  who 
proposed  subdividing  and  selling  it  in  parcels.  The  sale  was 
confirmed  in  their  names,  but  by  mutual  arrangement  the  deed 
was  made  to  one  only,  for  convenience  in  selling  and  conveying. 
This  deed  failed  to  convey  the  title,  because  not  following  the 
sale.  The  legislature  afterwards  passed  an  act  providing  that,  on 
proof  being  made  to  the  satisfaction  of  the  court  or  jury  before 
which  such  deed  was  offered  in  evidence  that  the  land  was  sold 
fairly  and  without  fraud,  and  the  deed  executed  in  good  faith  and 
for  a  sufficient  consideration,  and  with  the  consent  of  the  persons 
reported  as  purchasers,  the  deed  should  have  the  same  effect  as 
though  it  had  been  made  to  the  purchasers.  That  this  act  was 
unobjectionable  in  principle  was  not  denied;  and  it  cannot  be 
doubted  that  a  prior  statute,  authorizing  the  deed  to  be  made  to 
one  for  the  benefit  of  all  and  with  their  assent,  would  have  been 
open  to  no  valid  objection.^ 

In  certain  Connecticut  cases  it  was  insisted  that  sales  made  of 
real  estate  on  execution  were  void,  because  the  officer  had  in- 
cluded in  the  amount  due,  several  small  items  of  fees  not  allowed 
by  law.  It  appeared,  however,  that,  after  the  sales  were  made, 
the  legislature  had  passed  an  act  providing  that  no  levy  should  be 
deemed  void  by  reason  of  the  officer  having  included  greater  fees 
than  were  by  law  allowable,  but  that  all  such  levies,  not  in  other 
respects  defective,  should  be  valid  and  effectual  to  transmit  the 
title  of  the  real  estate  levied  upon.    The  liability  of  the  officer 

1  16  How.  494.  And  see  Boyce  v.  Sin-  sales  hy  guardians  and  executors.    In 

clair,  3  Bush,  261 ;  Weed  v.   Donovan,  many  of  the  States  general  laws  will  be 

114  Mass.  181.  found  providing  that  such  sales  shall  not 

^  See  Davis  v.  State  Bank»  7  Ind.  816 ;  be  defeated  hy  certain  speciOed  defects 

and  Lucas  v.  Tucker,  17  Ind.  41,  for  de-  and  irregularities, 
cisions  under  statutes   curing  irregular 

statute  then  in  existence,  that  the  shorter  notice  should  be  sufficient,  though  it  might 
originally  have  made  the  shorter  period  sufficient.  See  Finlayson  v.  Peterson,  6 
N.  D.  687,  67  N.  W.  953, 83  L.  R.  A.  63i,  67  Am.  St  684 ;  also  Lowe  v.  Harris,  112  N.  C. 
472, 17  S.  E.  539,  22  L.  R.  A.  379,  and  note.  Nor  can  the  legislature  supersede  the 
necessity  for  allowing  a  party  a  hearing  before  decreeing  a  sale  of  his  property. 
Roche  V.  Waters,  72  iMd.  264,  19  Atl.  535,  7  L.  R.  A.  688.  While  the  legislature 
may  validate  a  levy  of  taxes  void  for  some  irregularity,  as  insufficient  notice,  &c.,  it 
cannot  validate  a  sale  and  tax  deed  based  upon  such  void  levy.  Dever  v.  Cornwell. 
10  N.  D.  123.  86  N.  W.  227.  Where  an  election  was  void  for  lack  of  authoritv  to 
hold  it,  the  legislature  cannot  subsequently  empower  a  board  of  education  to  borrow 
money  with  the  assent  of  two-thirds  of  the  voters  voting  at  an  election,  and  declare 
the  preceding  election  sufficient,  althougli  that  precise  proposition  was  the  one  sub- 
mitted.   Berkley  v.  Bd.  of  Education,  22  Ky.  638,  58  S.  W.  6O6.3 
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for  receiving  more  than  his  legal  fees  was  at  the  same  time  left 
unaflfected.  In  the  leading  case  the  court  say :  "  The  law,  un- 
doubtedly, is  retrospective;  but  is  it  unjust?  All  the  charges  of 
the  officer  on  the  execution  in  question  are  perfectly  reasonable, 
and  for  necessary  services  in  the  performance  of  his  duty ;  of 
consequence  they  are  eminently  just,  and  so  is  the  act  confirming 
the  levies.  A  law,  although  it  be  retrospective,  if  conformable  to 
entire  justice,  this  court  has  repeatedly  decided  is  to  be  recog- 
nized and  enforced."^ 

In  another  Connecticut  case  it  appeared  that  certain  marriages 
had  been  celebrated  by  persons  in  the  ministry  who  were  not 
empowered  by  the  State  law  to  perform,  that  ceremony,  and  that 
the  marriages  were  therefore  invalid.  The  legislature  had  after- 
wards passed  an  act  declaring  all  such  marriages  valid,  and  the 
court  sustained  the  act.  It  was  assailed  as  an  exercise  of  the 
judicial  power;  but  this  it  clearly  was  not,  as  it  purported  to 
settle  no  controversies,  and  merely  sought  to  give  effect  to  the 
desire  of  the  parties,  which  they  had  ineffectually  attempted  to 
carry  out  by  means  of  the  ceremony  which  proved  insufficient. 
And  while  it  was  not  claimed  that  the  act  was  void  in  so  far  as 
it  made  effectual  the  legal  relation  of  matrimony  between  the 
parties,  it  was  nevertheless  insisted  that  rights  of  property  depend- 
ent upon  that  relation  could  not  be  affected  by  it,  inasmuch  as, 
in  order  to  give  such  rights,  it  must  operate  retrospectively.  The 
court  in  disposing  of  the  case  are  understood  to  express  the 
opinion  that,  if  the  legislature  possesses  the  power  to  validate  an 
imperfect  marriage,  still  more  clearly  does  it  have  power  to  affect 
incidental  rights.  ^'The  man  and  the  woman  were  unmarried, 
notwithstanding  the  formal  ceremony  which  passed  between  them, 
and  free  in  point  of  law  to  live  in  celibacy^  or  contract  marriage 
with  any  other  persons  at  pleasure.  It  is  a  strong  exercise  of 
power  to  compel  two  persons  to  marry  without  their  consent,  and 
a  palpable  perversion  of  strict  legal  right.  At  the  same  time  the 
retrospective  law  thus  far  directly  operating  on  vested  rights  is 
admitted  to  be  unquestionably  valid,  because  it  is  manifestly 
just."  a 

1  Beach  r.  Walker,  6  Conn.  190,  197.  482;  Selsby  v.  Re<11on,  19  Wis.  17;  Par- 
See  Booth  r.  Booth,  7  Conn.  360;  Mather  melee  u,  Lawrence,  48  111.  881.  [A  sta^ 
9.  Chapman,  6  Conn.  54 ;  Norton  v.  Pet-  ute  giving  a  bona  Jide  occupant  of  lands 
tibone,  7  Conn.  819 ;  Welch  v.  Wads-  the  right  to  allowance  for  the  valae  of 
worth,  80  Conn.  149;  Smith  t;.  Mer-  improvement^  made  on  the  lands  is  ralid 
chand's  Ex'rs,  7  S.  &  R.  260 ;  Underwood  as  to  improvements  made  before  the 
V.  Lilly,  10  S.  &  R.  97 ;  Bleakney  v.  Bank  enactment  of  the  statute.  So  held  in  Lay 
of  Oreencastle,  17  S.  &  R.  64;  Menges  v.  v.  Sheppard,  112  Ga.  Ill,  37  S.  E.  132.;] 
Wertman,  1  Pa.  St.  218;  Weister  v.  Hade,  >  Goshen  p.  Stonington,  4  Conn.  209, 
62  Fa.  St  474;  Ahl  v.  Qleim,  62  Pa.  St.  221, 10  Am.  Dec.  121,  per  Homer,  J.    And 
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It  is  not  to  be  inferred  from  this  language  that  the  court  un- 
derstood the  legislature  to  possess  power  to  select  individual 
members  of  the  community,  and  force  them  into  a  relation  of 
marriage  with  each  other  against  their  will.  That  complete  con- 
trol which  the  legislature  is  supposed  to  possess  over  the  domestic 
relations  can  hardly  extend  so  far.  The  legislature  may  perhaps 
divorce  parties,  with  or  without  cause,  according  to  its  own  view 
of  justice  or  public  policy ;  but  for  the  legislature  to  marry  parties 
against  their  consent,  we  conceive  to  be  decidedly  against  "  the 
law  of  the  land."  The  learned  court  must  be  understood  as 
speaking  here  with  exclusive  reference  to  the  case  at  bar,  in 
which  the  legislature,  by  the  retrospective  act,  were  merely  re- 
moving a  formal  defect  in  certain  marriages  which  the  parties 
had  assented  to,  and  which  they  had  attempted  to  form.  Such 
an  act,  unless  special  circumstances  conspired  to  make  it  other- 
wise, would  certainly  be  "  manifestly  just,"  and  therefore  might 
well  be  held  "  unquestionably  valid."  And  if  the  marriage  was 
rendered  valid,  the  legal  incidents  would  follow  of  course.  In  a 
Pennsylvania  case  the  validity  of  certain  grading  and  paving  as- 
sessments was  involved,  and  it  was  argued  that  they  were  invalid 
for  the  reason  that  the  city  ordinance  under  which  they  had  been 
made  was  inoperative,  because  not  recorded  as  required  by  law. 
But  the  legislature  had  passed  an  act  to  validate  this  ordinance, 
and  had  declared  therein  that  the  omission  to  record  the  ordi- 
nance should  not  affect  or  impaiF  the  lien  of  the  assessments 
against  the  lot  owners.  In  passing  upon  the  validity  of  this  act, 
the  court  express  the  following  views :  "  Whenever  there  is  a 
right,  though  imperfect,  the  constitution  does  not  prohibit  the 
legislature  from  giving  a  remedy.  In  Hepburn  v,  Gurts,^  it  was 
said,  ^  The  legislature,  provided  it  does  not  violate  the  constitu- 
tional  provisions,  may  pass  retrospective  laws,  such  as  in  their 
operation  may  affect  suits  pending,  and  give  to  a  party  a  remedy 
which  he  did  not  previously  possess,  or  modify  an  existing  remedy, 
or  remove  an  impediment  in  the  way  of  legal  proceedings.'  What 
more  has  been  done  in  this  case  ?  •  .  .  While  (the  ordinance) 
was  in  force,  contracts  to  do  the  work  were  made  in  pursuance  of 
it,  and  the  liability  of  the  city  was  incurred.     But  it  was  suffered 

see  State  v.  Adams,  65  N.  C.  537,  where  ture  may  lep'timize  children,  see  Andrews 

it  was  held  that  the  act  Yalidating  the  v.  Page,  8  HeUk.  653.    llie  power  to 

previous  marriages  of  slaves  was  effectual,  yalidate  void  marriages  Iield  not  to  exist 

and  a  subsequent  marriage  in  disregard  in  the  legislature  where,  by  the  conptita- 

of  it  would  be  bigamy.    The  legislature  tion,  the  whole  subject  was  referred  to 

may  remove  after  a  marriage  a  disability  the  courts.    White  v.  White,  105 

created  by  its  former  action.    Baity  v,  825. 
Cranfil,  01  N.  C.  293.    That  the  legishi-        ^  7  WatU,  900. 


CH.  XI.]  PKOTECTION  BY   "  THE   LAW   OF  THE   LAND.'*  535 

to  become  of  no  effect  by  the  failure  to  record  it.  Notwithstand- 
ing this,  the  grading  and  paving  were  done,  and  the  lots  of  the 
defendants  received  the  benefit  at  the  public  expense.  Now  can 
the  omission  to  record  the  ordinance  diminish  the  equitable  right 
of  the  public  to  reimbursement  ?  It  is  at  most  but  a  formal  de- 
fect in  the  remedy  provided,  —  an  oversight.  That  such  defects 
may  be  cured  by  retroactive  legislation  need  not  be  argued."  ^ 

On  the  same  principle  legislative  acts  validating  invalid  con- 
tracts have  been  sustained.  When  these  acts  go  no  farther  than 
to  bind  a  party  by  a  contract  which  he  has  attempted  to  enter 
into,  but  which  was  invalid  by  reason  of  some  personal  inability 
on  his  part  to  make  it,  or  through  neglect  of  some  legal  formality, 
or  in  consequence  of  some  ingredient  in  the  contract  forbidden  by 
law,  the  question  which  they  suggest  is  one  of  policy,  and  not  of 
constitutional  power,  (a) 

By  statute  of  Ohio,  all  bonds,  notes,  bills,  or  contracts  nego- 
tiable or  payable  at  any  unauthorized  bank,  or  made  for  the  pur- 
pose of  being  discounted  at  any  such  bank,  were  declared  to  be 
void.  While  this  statute  was  in  force  a  note  was  made  for  the 
purpose  of  being  discounted  at  one  of  these  institutions,  and  was 
actually  discounted  by  it.  Afterwards  the  legislature  passed  an 
act,  reciting  that  many  persons  were  indebted  to  such  bank,  by 
bonds,  bills,  notes,  &c.,  and  that  owing,  among  other  things,  to 
doubts  of  its  right  to  recover  its  debts,  it  was  unable  to  meet  its 
own  obligations,  and  had  ceased  business,  and  for  the  purpose  of 
winding  up  its  affairs  had  made  an  assignment  to  a  trustee ; 
therefore  the  said  act  authorized  the  said  trustee  to  bring  suits 
on  the  said  bonds,  bills,  notes,  &c.,  and  declared  it  should  not  be 
lawful  for  the  defendants  in  such  suits  ^^  to  plead,  set  up,  or  insist 
upon,  in  defence,  that  the  notes,  bonds,  bills,  or  other  written 
evidences  of  such  indebtedness  are  void  on  account  of  being  con- 
tracts against  or  in  violation  of  any  statute  law  of  this  State,  or 
on  account  of  their  being  contrary  to  public  policy."  This  law 
was  sustained  as  a  law  ^'  that  contracts  may  be  enforced,"  and  as 
in  furtherance  of  equity  and  good  morals.*    The  original  invalid- 

^  Schenley  v,  Comrnon wealth,  86  Pa.  ratify  and  conflrm  an  illegally  appointed 

St.  29,  67.    See  also  State  v.  Newark,  27  corporate  body  that  it  has   to  create  a 

N.  J.  186 ;  Den  v.  Downam,  18  N.  J.  136;  new  one.    Mitchell  v.  Deeds,  49  III.  416. 
People  9.  Seymour,  16  Cal.  332;  Grim  r.         <  Lewis  v.   McElvain,  16  Ohio.  347. 

Weissenburg    School    District,    57    Pa.  But  where  an  act  is  forbidden  by  statute 

St.  483;   State  v.  Union,  33  N.  J.  850.  under  penalty,  and  therefore  illegal,  the 

The  legislature  has  the  same  power  to  mere  repeal  of  the  statute  will  not  legal- 

(a)  [gutter  v.  Franklin,  172  U.  S.  416,  19  Sup.  Ct.  Rep.  188.  See  also  Erskine  v. 
Nelson  Co.,  4  N.  D.  66,  68  N.  W.  348,  27  L.  R.  A.  696,  and  note ;  Shields  v.  Chftoa 
H.  Land  Ck>.,  94  Tenn.  128,  28  S.  W.  668,  26  L  R.  A.  609,  46  Am.  St.  700.^ 
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ity  was  only  because  of  the  statute,  and  that  statute  was  founded 
upon  reasons  of  public  policy  which  had  either  ceased  to  be  of 
force,  or  which  the  legislature  regarded  as  overborne  by  counter- 
vailing reasons.  Under  these  circumstances  it  was  reasonable 
and  just  that  the  makers  of  such  paper  should  be  precluded  from 
relying  upon  such  invalidity.^ 

By  a  statute  of  Connecticut,  where  loans  of  money  were  made, 
and  a  bonus  was  paid  by  the  borrower  over  and  beyond  the  inter- 
est and  bonus  permitted  by  law,  the  demand  was  subject  to  a  de- 
duction from  the  principal  of  all  the  interest  and  bonus  paid.  A 
construction  appears  to  have  been  put  upon  this  statute  by  busi- 
ness men  which  was  different  from  that  afterwards  given  by  the 
courts ;  and  a  large  number  of  contracts  of  loan  were  in  conse- 
quence subject  to  the  deduction.  The  legislature  then  passed  a 
**  healing  act,"  which  provided  that  such  loans  theretofore  made 
should  not  be  held,  by  reason  of  the  taking  of  such  bonus,  to  be 
usurious,  illegal,  or  in  any  respect  void;  but  that,  if  otherwise 
legal,  they  were  thereby  confirmed,  and  declared  to  be  valid,  as 
to  principal,  interest,  and  bonus.  The  case  of  Goshen  v.  Stoning- 
ton^  was  regarded  as  sufficient  authority  in  support  of  this  act; 
and  the  principle  to  be  derived  from  that  case  was  stated  to  be 
^^  that  where  a  statute  is  expressly  retroactive,  and  the  object  and 

ize  it.  Iloby  v.  West,  4  N.  H.  285,  17  unauthorized  bankers  they  were  riolatore 
Am.  Dec.  428.  of  the  law,  and  objects  not  of  protection 
^  Trustees  r.  McCaughy,  2  Ohio  St.  but  of  punishment.  The  repealing  act 
162 ;  Johnson  v.  Bentley,  16  Oliio,  07.  was  a  statutory  pardon  of  the  crime  com- 
See  also  Syracuse  Bank  v,  Davis,  16  roitted  by  the  receivers  of  this  illegal  me- 
Barb.  188.  By  statute,  notes  issued  by  diura.  Might  not  the  legislature  pardon 
imincorporated  banking  associations  were  the  crime,  without  consulting  those  who 
declnred  void.  This  statute  was  after-  committed  it?  .  .  .  How  can  the  defend- 
wards  repealed,  and  action  was  brought  ants  say  there  was  no  contract,  when  the 
against  bankers  on  notes  previously  is-  plaintiff  produces  their  written  engage- 
sued.  Objection  being  taken  that  the  ment  for  the  performance  of  a  duty, 
legislature  could  not  validate  the  void  binding  in  conscience  if  not  in  law  ?  Al- 
contracts,  the  judge  says:  "I  will  con-  though  the  contract,  for  reasons  of  policy, 
sider  this  case  on  the  broad  ground  of  was  so  far  roid  that  an  action  could  not 
the  contract  having  been  void  when  be  sustained  on  it,  yet  a  moral  obligation 
made,  and  of  no  new  contract  having  to  perform  it,  whenever  those  reasons 
arisen  since  the  repealing  act  But  by  ceased,  remained ;  and  it  would  be  going 
rendering  the  contract  void  it  was  not  an-  very  far  to  say  that  the  legislature  may 
nihilated.  The  object  of  the  [original]  not  add  a  legal  sanction  to  that  obliga- 
act  was  not  to  vest  any  right  in  any  un-  tion,  on  account  of  some  fancied  consti- 
lawful  banking  association,  but  directly  tutlonal  restriction."  Hess  v.  Werts,  4 
the  reverse.  The  motive  was  not  to  S.  &  R.  366,  361.  See  also  Bleakney  r. 
create  a  privilege,  or  shield  them  from  Bank  of  Greencastle,  17  S.  &  R.  64; 
the  payment  of  their  just  debts,  but  to  Mengesv.  Wertman,  1  Pa.  St.  218;  Boyce 
restrain  them  from  violating  the  law  by  v.  Sinclair,  8  Bush,  264. 
destroying  the  credit  of  their  paper,  and  >  4  Conn.  209,  224,  10  Am.  Dec.  121. 
punishing  those  who  received  it.  How  See  ante,  pp.  632-634. 
then  can  the  defendants  complain  ?    As 
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effect  of  it  is  to  correct  an  innocent  mistake,  remedy  a  mischief, 
execute  the  intention  of  the  parties,  and  promote  justice^  then, 
both  as  a  matter  of  right  and  of  public  policy  affecting  the  peace 
and  welfare  of  the  community,  the  law  should  be  sustained."  ^ 

After  the  courts  of  the  State  of  Pennsylvania  had  decided  that 
the  relation  of  landlord  and  tenant  could  not  exist  in  that  State 
under  a  Connecticut  title,  a  statute  was  passed  which  provided 
that  the  relation  of  landlord  and  tenant  ^'  shall  exist  and  be  held 
as  fully  and  effectually  between  Connecticut  settlers  and  Penn- 
sylvania claimants  as  between  other  citizens  of  this  Common- 
wealth, on  the  trial  of  any  case  now  pending  or  hereafter  to  be 
brought  within  this  Commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding."  In  a  suit  which  was  pending  and  had 
been  once  tried  before  the  statute  was  passed,  the  statute  was 
sustained  by  the  Supreme  Court  of  that  State,  and  afterwards  by 
the  Supreme  Court  of  the  United  States,  into  which  last-men- 
tioned  court  it  had  been  removed  on  the  allegation  that  it  vio- 
lated the  obligation  of  contracts.  As  its  purpose  and  effect  was 
to  remove  from  contracts  which  the  parties  had  made  a  legal  im- 
pediment to  their  enforcement,  there  would  seem  to  be  no  doubt, 
in  the  light  of  the  other  authorities  we  have  referred  to,  that  the 
conclusion  reached  was  the  only  just  and  proper  one.^ 

In  the  State  of  Ohio,  certain  deeds  made  by  married  women 
were  ineffectual  for  the  purposes  of  record  and  evidence,  by 
reason  of  the  omission  on  the  part  of  the  officer  taking  the  ac- 
knowledgment to  state  in  his  certificate  that,  before  and  at  the 
time  of  the  grantor  making  the  acknowledgment,  he  made  the 
contents  known  to  her  by  reading  or  otherwise.  An  act  was 
afterwards  passed  which  provided  that  "  any  deed  heretofore  exe- 

^  Savings  Bank  v.  Allen,  28  Conn.  07,  but  it  discusses  the  point  bat  little,  and 
102.  See  also  Savings  Bank  v.  Bates,  8  makes  no  reference  to  these  cases.  The 
Conn.  606 ;  Andrews  v,  Russell,  7  Blackf .  legislature  may  impose  interest  at  an 
474;  Grimes  v.  Doe,  8  Blackf.  371;  increased  rate  on  a  debt  past  due,  when 
Thompson  v.  Morgan,  6  Minn.  292 ;  Par-  the  act  takes  effect.  Cummings  v.  How- 
melee  V.  Lawrence,  48  111.  831.  In  Curtis  ard,  63  Cal.  608.  [^Building  and  loan 
V.  Learitt,  17  Barb.  800,  and  16  N.  Y.  9,  associations  may  be  exempted  from  the 
and  in  Woodruff  o,  Scruggs,  27  Ark.  26,  operation  of  usury  laws.  Iowa  Savings 
11  Am.  Rep.  777,  a  statute  forbidding  &  L.  Assn.  v.  Heidt,  107  Iowa,  207,  77 
the  interposition  of  the  defence  of  usury  N.  W.  1060,  43  L.  R.  A.  689,  70  Am.  St. 
was    treated   as  a  statute    repealing  a  197.^ 

penalty.     See  further,  Lewis  t^.  Foster,         ^  Satterlee  r.  Mathewson,  16  S.  &  R. 

1  N.  H.  61 ;  Wilson  v.  Hardesty,  1  Md.  169,  and  2  Pet.  880.    And  see  Watson  t;. 

Ch.  66;  Welch  v.  Wadsworth,  30  Conn.  Mercer,  8  Pet.  88 ;  Gross  r.  U.S.  Mtge.  Co., 

140;  Wood    V.   Kennedy,    10  Ind.  68;  108  U.  S.  477, 2  Sup.  Ct.  Rep.  940 ;  Lessee 

Washburn  r.  Franklin,  86   Barb.  609 ;  of  Dulany  v.  Tilgtiman,  6  O.  &  J.  461 ; 

Parmelee  v.  Lawrence,  48  HI.  381 ;  Dan-  Payne  v,  Treadwell,  16  Cal.  220;  Mazey 

▼ille  V.  Pace,  26  Gratt  1.    The  case  of  v.  Wise,  26  Ind.  1. 
Gtlliland  v.  PhiUipi,  1  S.  C 162,  is  contra  ; 
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cuted  pursuant  to  law,  by  husband  and  wife,  shall  be  received  in 
evidence  in  any  of  the  courts  of  this  State,  as  conveying  the  es- 
tate of  the  wife,  although  the  magistrate  taking  the  acknowledge 
ment  of  such  deed  shall  not  have  certified  that  he  read  or  made 
known  the  contents  of  such  deed  before  or  at  the  time  she  ac- 
knowledged the  execution  thereof."  This  statute,  though  with 
some  hesitation  at  first,  was  held  to  be  unobjectionable.  The 
deeds  with  the  defective  acknowledgments  were  regarded  by  the 
legislature  and  by  the  court  as  being  sufficient  for  the  purpose  of 
conveying  at  least  the  grantor's  equitable  estate;  and  if  sufficient 
for  this  purpose,  no  vested  rights  would  be  disturbed,  or  wrong 
be  done,  by  making  them  receivable  in  evidence  as  conveyances.^ 
Other  cases  go  much  farther  than  this,  and  hold  that,  although 
the  deed  was  originally  ineffectual  for  the  purpose  of  conveying 
the  title,  the  healing  statute  may  accomplish  the  intent  of  the 
parties  by  giving  it  effect.^    At  first  sight  these  cases  may  seem 

1  Chestnut  n.  Shane's  Lessee,  16  Ohio,  effectual,  cannot  be  ralidated  by  retro- 

699,  overruling    Connell    v.    Connell,  6  spective  statute,  because  to  do  so  would 

Ohio,  358 ;  Good  o  Zercher,  12  Oliio,  364  ;  be  to  take  from  the  woman  a  Tested  riglit. 

MeddoclE  v.  Williams,  12  Ohio,  377 ;  and  Russell  v.  Rumsey,  35  lU.  362. 
Silliman  v.  Cummins,  13  Ohio,  116.    Of         ^  Lessee  of  Walton  r.  Bailej,  1  Binn. 

the  dissenting  opinion  in  the  last  case,  470 ;  Underwood  v,  Lilly,  10  S.  &  R.  97 ; 

which  the  court  approve  in  16  Ohio,  609-  Bafnet  v.  Barnet,  15  S.  &  R.  72,  16  Am. 

610,  they  say :    *'  That   opinion    stands  Dec.  516 ;  Tate  v.  Stooltzfoos,  16  S.  &  Ri 

upon  the  ground  that  the  act  operates  35,  16  Am.  Dec.  546 ;  Watson  v.  Mercer, 

only  upon  that  class    of  deeds  where  8  Pet.  88 ;  Carpenter  v.  Pennsylvania,  17 

enough  had  been  done  to  sliow  that  a  How.  456;  Davis  v.  State  Bank,  7  lod. 

court  of  chancery  ought,  in  each  case,  to  816;   Estate  of  Sticknoth,  7  Ney.  227; 

render  a  decree  for  a  conveyance,  assum-  Ferguson  t;.  Williams,  68  Iowa,  717,  13 

ing  that  the  certificate  was  not  such  as  N.  W.  49 ;  Johnson  v,  Taylor,  60  Tez. 

the  law  required.    And  where  the  title  860 ;  Johnson  v,  Richardson,  44  Ark.  865 ; 

in  equity  was  such  that  a  court  of  chau-  Groshom  v.  Purcell,  11  Ohio  St.  641.    In 

eery  ought  to  interfere  and  decree  a  good  the  last  case  the  court  say :  **  The  act  of 

legal  title,  it  was  within  the  power  of  the  the  married  woman  may,  under  the  law, 

legislature  to  confirm  the  deed,  without  have  been  roid  and  inoperative ;  but  in 

subjecting  an  indefinite  number  to   the  Justice  and  equity  it  did  not  leave  her 

useless  expense  of  unnecessary  litigation."  riglit  to  the  property  untouched.     She 

See  also  Lessee  of  Dulany  v.  Tilghroan,  had  capacity  to  do  the  act  in  a  form  pre- 

6  G.  &  J.  461 ;  Journeay  v.  Gibson,  66  scribed  by  law  for  her  protection.    She 

Pa.  St.  67 ;  Grove  v.  Todd,  41  Md.  688,  intended  to  do  the  act  in  the  prescribed 

20  Am.  Rep.  76 ;  Montgomery  v.  Hobson,  form.    She  attempted  to  do  it,  and  her 

Meigs,  437.    ^May  validate  a  defective  attempt  was  receiyed  and  acted  on  in 

acknowledgment.    Summer  v.  Mitchell,  good  faith.    A  mistake  subsequently  dis- 

29  Fia.  179,  10  So.  662,  14  L.  R.  A.  816,  covered  inralidates  the  act;  justice  and 

30  Am.  St.  106.^  But  the  legislature,  it  equity  require  that  she  should  not  take 
has  been  declared,  has  no  power  to  legal-  advantage  of  that  mistake ;  and  she  haa 
ize  and  make  valid  the  deed  of  an  insHue  therefore  no  just  right  to  the  property, 
person.  Routsong  v.  Wolf,  86  Mo.  174.  She  has  no  right  to  complain  if  the  law 
In  Illinois  it  has  been  decided  that  a  deed  which  prescribed  forms  for  her  protec- 
of  release  of  dower  executed  by  a  married  tion  shall  interfere  to  prevent  her  reli- 
woman,  but  not  so  acknowledged  as  to  be  ance  upon  them  to  resist  the  demands  of 
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to  go  beyond  the  mere  confirmation  of  a  contract,  and  to  be  at 
least  technically  objectionable,  as  depriving  a  party  of  property 
without  an  opportunity  for  trial,  inasmuch  as  they  proceed  upon 
the  assumption  that  the  title  still  remained  in  the  grantor,  and 
that  the  healing  act  was  required  for  the  purpose  of  divesting  him 
of  it,  and  passing  it  over  to  the  grantee.^  Apparently,  therefore, 
there  would  seem  to  be  some  force  to  the  objection  that  such  a 
statute  deprives  a  party  of  vested  rights.  But  the  objection  is 
more  specious  than  sound.  If  all  that  is  wanting  to  a  valid  con- 
tract or  conveyance  is  the  observance  of  some  legal  formality, 
the  party  may  have  a  legal  right  to  avoid  it ;  but  this  right  is 
coupled  with  no  equity,  even  though  the  case  be  such  that  no 
remedy  could  be  afforded  the  other  party  in  the  courts.  The 
right  which  the  healing  act  takes  away  in  such  a  case  is  the  right 
in  the  party  to  avoid  his  contract,  —  a  naked  legal  right  which  it 
is  usually  unjust  to  insist  upon,  and  which  no  constitutional  pro* 
vision  was  ever  designed  to  protect.*  As  the  point  is  put  by 
Chief  Justice  Parker  of  Massachusetts,  a  party  cannot  have  a 
vested  right  to  do  wrong ;  *  or,  as  stated  by  the  Supreme  Court  of 
New  Jersey,  "  Laws  curing  defects  which  would  otherwise  oper- 
ate to  frustrate  what  must  be  presumed  to  be  the  desire  of  the 
party  affected,  cannot  be  considered  as  taking  away  vested  rights. 
Courts  do  not  regard  rights  as  vested  contrary  to  the  justice  and 
equity  of  the  case."* 

The  operation  of  these  cases,  however,  must  be  carefully  re- 
stricted to  the  parties  to  the  original  contract,  and  to  such  other 

justice."    Similar  language  is  employed  *  Foster  o.  Essex  Bank,  16  Mass.  246. 

in  the  Pennsytyania  cases.    See  further,  See  also  Lycoming  v.  Union,  16  Pa.  St. 

Bentzel  v.   Waldie,  80  Cal.  138;    Skel-  166,170.    There  is  no  rested  right  in  the 

lenger  v.  Smith,  1  Wash.  Ter.  869.  statutory  defence  that  a  contract  was 

^  This  view  has  been  taken  in  some  made  on  Sunday.    Berry  t;.  Clary,  77  Me. 

similar  cases.    See  Russell  v.  Ramsey,  482, 1  Atl.  860. 

86  HI.  862;  Alabama,  &c.  Ins.  Co.  v.  Boy-  «  State  v.  Newark,  26  K.  J.  186, 197. 

kin,  38  Aia.  610;  Orton  v.  Noonan,  28  Compare  Blount  v,  JanesTille,  81  Wis. 

Wis.  102;  Dale  v,  Medcalf,  9  Pa.  St  108.  648;  Brown  v.  New  York,  68  N.  Y.  289; 

<  In  Gibson  p.  Hibbard,  18  Mich.  214,  Hughes  v.  Cannon,  2  Humph.  694.    A 

a  check,  Toid  at  the  time  it  was  given  for  law  merely  taking  away  an  anconscion- 

want  of  a  revenue  stamp,  was  held  valid  able  defence  is  valid.     Bead  v.  Flatts- 

alter  being  stamped  as  permitted  by  a  worth,  107  U.  S.  668,  2  Sup.  Ct.  Rep.  108. 

subsequent  act  of  Congress.    A  similar  In  New  York,  &c.  R.  R.  Co.  v.  Van  Horn, 

ruling  was  made  in  Harris  v.  Rutledge,  67  N.  Y.  473,  the  right  of  the  legislature 

19  Iowa,  887.    The  case  of  State  v.  Nor-  to  validate  a  void  contract  was  denied  on 

wood,  12  Md.  196,  is  still  stronger.    The  the  ground  that  to  validate  it  would  be 

curative  statute  was  passed  after  Judg-  to  take  the  property  of  the  contracting 

ment  had  been  rendered  against  the  right  party  witliout  due  process  of  law.    The 

claimed  under  the  defective  instrument,  cases  which  are  contra  are  not  examined 

and  it  was  held  that  it  must  be  applied  in  the  opinion,  or  even  referred  to. 
by  the  appellate  court.    See  post,  p.  644. 
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persons  as  may  have  succeeded  to  their  rights  with  no  greater 
equities.  A  subsequent  bona  fide  purchaser  cannot  be  deprived 
of  the  property  which  he  has  acquired,  by  an  act  which  retro- 
spectively deprives  his  grantor  of  the  title  which  he  held  when 
the  purchase  was  made.  Conceding  that  the  invalid  deed  may 
be  made  good  as  between  the  parties,  yet  if,  while  it  remained 
invalid,  and  the  grantor  still  retained  the  legal  title  to  the  land, 
a  third  person  has  purchased  and  received  a  conveyance,  with  no 
notice  of  any  fact  which  should  preclude  his  acquiring  an  equi- 
table as  well  as  a  legal  title  thereby,  it  would  not  be  in  the  power 
of  the  legislature  to  so  confirm  the  original  deed  as  to  divest  him 
of  the  title  he  has  acquired.  The  position  of  the  case  is  alto- 
gether changed  by  this  purchase.  The  legal  title  is  no  longer 
separated  from  equities,  but  in  the  hands  of  the  second  purchaser 
is  united  with  an  equity  as  strong  as  that  which  exists  in  favor 
of  him  who  purchased  first.  Under  such  circumstances  even  the 
courts  of  equity  must  recognize  the  right  of  the  second  purchaser 
as  best,  and  as  entitled  to  the  usual  protection  which  the  law 
accords  to  vested  interests.^ 

If,  however,  a  grantor  undertakes  to  convey  more  than  he  pos- 
sesses, or  contrary  to  the  conditions  or  qualifications  which,  for 
the  benefit  of  others,  are  imposed  upon  his  title,  or  in  fraud  of  the 
rights  of  others  whose  representative  or  agent  he  is,  so  that  the 
defect  in  his  conveyance  consists  not  in  any  want  of  due  formal- 
ity, nor  in  any  disability  imposed  by  law,  it  is  not  in  the  power 
of  the  legislature  to  validate  it  retrospectively ;  and  we  may  add, 
also,  that  it  would  not  have  been  competent  to  authorize  it  in 
advance.  In  such  case  the  rights  of  others  intervene,  and  they 
are  entitled  to  protection  on  the  same  grounds,  though  for  still 
stronger  reasons,  which  exist  in  the  case  of  the  bona  fide  purchas- 
ers above  referred  to.^ 

1  Brinton  v.   Seeven,  12   Iowa,  389;  thy  v.  Hoffman,  23  Pa.  St.  607;  Bolton 

Southard  v.  Central  R.  R.  Co.,  26  N.  J.  v.  Johns,  6   Pa.  St.  146 ;   State  v.  War- 

18 ;  Thompson  v.  Morgan,  6  Minn.  292 ;  ren,  28  Md.  838.    The  cases  here  cited 

Meighen  t;.  Strong,  6  Minn.  177 ;  Norman  must  not  be  understood  as  establishing 

V.  HeisV  6  W.  &  S.  171 ;  Greenough  o.  any  different  principle  from  that   laid 

Qreenough,  11  Pa.  St  489;  Les  Bois  v.  down  in  Goshen  v,  Stonington,  4  Conn. 

Bramell,  4  How.  449 ;  McCarthy  t;.  Hoff-  209,  where  it  was  hehl  competent  to  vali- 

man,  28  Pa.  St.  607 ;  Sherwood  v.  Flem-  date  a    marriage,    notwithstanding   the 

ing,  26  Tex.  408;  Wright  v.  Hawkins,  28  riglits  of  tliird  parties  would  be  inciden- 

Tex.    462.    See    Fogg  v.    Holcomb,  64  tally  affected.    Rights  of  third  parties  are 

Iowa,  021,  21   N.  W.  Ill;   McGehee  v.  liable  to  be  incidentally  affected  more  or 

McKenxie,  43  Ark.  166.    The  legislature  less  in  any  case  in  which  a  defective  con- 

cannot  validate  an  inralid  trust  in  a  will,  tract  is  made  good ;  but  this  is  no  more 

by  act  passed  after  the  death  of  the  tes-  than  might  Itappen  in  enforcing  a  contract 

tator,  and  after  title  rested  in  the  heirs,  or  decreeing  a  divorce.    See  post,  p.  648. 

Hilliard  v.  Miller.  10  Pa.  St.  326.    See  Also  Tallman  u.  Janesvilie,  17  Wis.  71. 
Snyder  v.  Bull,  17  Pa.  St.  64 ;    McCar-         <  In  Shonk  o.  Brown,  61  Pa.  St.  327, 
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We  have  already  referred  to  the  case  of  contracts  by  municipal 
corporations  which,  when  made,  were  in  excess  of  their  authority, 
but  subsequently  have  been  confirmed  by  legislative  action.  If 
the  contract  is  one  which  the  legislature  might  originally  have 

authori^ied,  the  case  falls  within  the  principle  above  laid  down, 
and  the  right  of  the  legislature  to  confirm  it  must  be  recognized.^ 

the  facts  were  that  a  married  woman  held  principle  on  which  retrospective  laws  are 
property  under  a  devise,  with  an  express  supported  was  stated  long  ago  by  Duncan, 
restraint  upon  her  power  to  alienate.  J.,  in  Underwood  v,  Lilly,  10  S.  &  K.  101 ; 
She  nevertiieless  gave  a  deed  of  tlie  to  wit,  where  they  impair  no  contract,  or 
same,  and  a  legislative  act  was  after-  disturb  no  vested  riglit,  but  only  vary 
wards  obtained  to  validate  this  deed,  remedies,  cure  defects  in  proceedings 
Held  void.  Agnew^  J. :  **  Many  cases  otherwise  fair,  which  do  not  vary  exist- 
have  been  cited  to  prove  that  tiiis  legis-  ing  obligations  contrary  to  their  situation 
lation  is  merely  confirmatory  and  valid,  when  entered  into  and  when  prosecuted." 
beginning  witli  Barnet  v,  Bamet,  15  S.  &  In  Wliite  Mountains  R.  R.  Co.  v.  White 
R.  72,  and  ending  with  Journeay  v.  Gib-  Mountains  R.  R.  Co.  of  N.  H.,50  N.  H.  50, 
son,  56  Pa.  St.  57.  The  most  of  them  are  it  was  decided  that  the  legislature  had  no 
cases  of  the  defective  acknowledgments  power,  as  against  non-assenting  parties, 
of  deeds  of  mnrried  women.  But  there  to  validate  a  fraudulent  sale  of  corporate 
is  a  marked  difference  between  them  and  property.  In  Alter's  Appeal,  67  Pa.  St. 
this.  In  all  of  them  there  was  a  power  to  841,  5  Am.  Rep.  433,  the  Supreme  Court 
convey,  and  only  a  defect  in  the  mode  of  of  Pennsylvania  declared  it  incompe- 
its  exercise.  Here  there  is  an  absolute  tent  for  the  legislature,  after  the  death 
want  of  power  to  convey  in  any  mode,  of  a  party,  to  empower  the  courts  to  cor- 
In  ordinary  cases  a  married  woman  has  rect  a  mistake  in  his  will  which  rendered 
both  the  title  and  the  power  to  convey  or  it  inoperative,  —  the  title  having  already 
to  mortgage  her  estate,  but  is  restricted  passed  to  his  heirs.  But  where  it  was 
merely  in  the  manner  of  its  exercise,  not  known  that  the  decedent  left  heirs, 
This  is  a  restriction  it  is  competent  for  it  was  held  competent,  as  against  tlie 
the  legislature  to  remove,  for  the  defect  State,  to  cure  defects  in  a  will  after  the 
arises  merely  in  the  form  of  the  proceed-  death,  and  thus  prevent  an  escheat.  £s- 
ing,  and  not  in  any  want  of  authority,  tate  of  Sticknoth,  7  Nev.  223. 
Those  to  whom  her  estate  descends,  be-  ^  See  Shaw  v.  Norfolk  R.  R.  Corp.,  5 
cause  of  the  omission  of  a  prescribed  Gray,  162,  in  which  it  was  held  that  the 
form,  are  really  not  injured  by  the  vali-  legislature  might  validate  an  unauthor- 
dation.  It  was  in  her  power  to  cut  them  ized  assignment  of  a  franchise.  Also  May 
off,  and  in  truth  and  conscience  she  did  v.  Uoldridge,  23  Wis.  93,  and  cases  cited, 
so,  though  she  failed  at  law.  They  can-  in  which  statutes  authorizing  the  reassess- 
not  complain,  therefore,  tliat  the  legisla-  ment  of  irregular  taxes  were  sustained, 
ture  intervenes  to  do  justice.  But  the  In  this  case,  Paine^  J.,  says :  "  This  rule 
case  before  us  is  different.  [The  grantor]  must  of  course  be  understood  with  its 
had  neither  the  right  nor  the  power  dur-  proper  restrictions.  The  work  for  which 
ing  coverture  to  cut  off  her  heirs.  She  the  tax  is  sought  to  be  assessed  must  be 
was  forbidden  by  the  law  of  the  gift,  of  such  a  character  that  the  legislature  is 
which  the  donor  impressed  upon  it  to  suit  authorized  to  provide  for  it  by  taxation, 
his  own  purposes.  Her  title  was  qualified  The  method  adopted  must  be  one  liable 
to  tills  extent.  Having  done  an  act  she  to  no  constitutional  objection.  It  must 
had  no  right  to  do,  there  was  no  moral  be  such  as  the  legislature  might  origi- 
obligation  for  the  legislature  to  enforce,  nally  have  authorized  had  it  seen  fit. 
Her  heirs  have  a  right  to  say,  .  .  .  '  The  With  these  restrictions,  where  work  of 
legislature  cannot  take  our  estate  and  this  character  has  been  done,  I  think  it 
vest  it  in  another  who  bought  it  with  no-  competent  for  the  legi^tlature  to  supply 
ticeonthefaceof  his  title  that  our  mother  a  defect  of  authority  in  the  original 
could  not  convey  to  him.'"    ''The  true  proceedings,  to  adopt  and  ratify  the  im- 
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This  principle  is  one  wliich  has  very  often  been  acted  upon  in  the 
case  of  municipal  subscriptions  to  works  of  internal  improvement, 
where  the  original  undertaking  was  without  authority  of  law,  and 
the  authority  given  was  conferred  by  statute  retrospectively.^ 

It  has  not  usually  been  regarded  as  a  circumstance  of  impor- 
tance in  these  cases,  whether  the  enabling  act  was  before  or  after 
the  corporation  had  entered  into  the  contract  in  question ;  and  if 
the  legislature  possesses  that  complete  control  over  the  subject  of 
taxation  by  municipal  corporations  which  has  been  declared  in 
many  cases,  it  is  difficult  to  perceive  how  such  a  corporation  can 
successfully  contest  the  validity  of  a  special  statute,  which  only 
sanctions  a  contract  previously  made  by  the  corporation,  and 
which,  though  at  the  time  ultra  vircs^  was  nevertheless  for  a  pub- 
lic and  local  object,  and  compels  its  performance  through  an  ex- 
ercise of  the  power  of  taxation.^ 

provenient,  and  provide  for  a  reassess-  recognizing  the  existence  of  a  previously 
ment  of  the  tax  to  pay  for  it."  And  see  void  contract,  and  autliorizing  its  dts- 
Brewster  v.  Syracuse,  19  N.  Y.  116;  Kun-  charge  by  the  city,  or  in  any  other  way, 
kle  V.  Franklin,  18  Minn.  127 ;  Boyce  v.  coerce  the  city  against  its  will  into  a  per- 
Sinclair,  3  Bush,  261;  Dean  v.  Borch-  formance  of  it,  or  does  the  hiw  require  the 
seniuH,  80  Wis.  236;  Stuart  v.  Warren,  37  assent  of  the  city,  as  well  as  of  tlie  legis- 
Conn.  225.  A  city  ordinance  may  be  lature,  in  order  to  make  the  obligation 
validated  retrospectively.  Truchelut  v.  binding  and  efficacious  ?  I  must  say 
Charleston,  1  N.  &  McC.  227;  Morris  v.  that,  in  my  opinion,  the  latter  act,  as  well 
State,  62  Tex.  728.  Otherwise  wliere  the  as  the  former,  is  necessary  for  that  pur- 
city  had  no  power  to  annex  territory  as  pose,  and  that  without  it  the  obligation 
it  tried  to  do.  Strosser  v.  Fort  Wayne,  cannot  be  enforced.  A  contract  void  for 
100  Ind.  443.  want  of  capacity  in  one  or  both  of  the 

1  See,  among  other  cases,   McMillan  c<mtracting  parties  to  enter  into  it  is  as 

V.  Boyles.O  Iowa,  304;  Gould  t*.  Sterling,  no  contract;  it  is  as  if  no  attempt  at  an 

23  N.  Y.  456 ;  Thompson  v.  Lee  County,  agreement  had  ever  been  made.     And  to 

3  Wall.  827 ;  Bridgeport  v.   Housatonic  admit  that  the   legislature,   of    its   own 

R.  K.  Co.,  15  Conn.  475;  Board  of  Com-  choice,  and  against  the  wislies  of  eitlier 

missioners  v.  Bright,  18  Ind.  03 ;  Gibbons  or  both  of   the  contracting  parties,   can 

17.  Mobile,  &c.  R.  R.  Co.,  36  Ala.  410.  give  it  life  and  vigor,  is  to  admit  that  it 

3  In  Hasbrouck  v.  Milwaukee,  18  Wis.  is  within  the  scope  of  legislative  authority 
37,  it  appeared  that  tlie  city  of  Milwaukee  to  divest  settled  right  of  property,  and 
had  been  authorized  to  contract  for  the  to  take  the  property  of  one  individual  or 
construction  of  a  harbor,  at  an  expense  corporation  and  transfer  it  to  another.*' 
not  to  exceed  $100,000.  A  contract  was  This  reasoning  is  of  course  to  be  under- 
entered  into  by  the  city  providing  for  a  stood  in  the  light  of  the  particular  case 
larger  expenditure ;  and  a  special  legisla-  before  the  court ;  that  is  to  say,  a  case  in 
tive  act  was  afterwards  obtained  to  ratify  which  the  contract  was  to  do  something 
it.  The  court  held  that  the  subsequent  not  within  the  ordinary  functions  of  local 
legislative  ratification  was  not  sufficient,  government.  See  the  case  explained  and 
propria  viyore^  and  without  evidence  that  defendt-d  by  the  same  eminent  judge  in 
such  ratification  was  procured  with  the  Mills  v.  Charlton,  20  Wis.  400.  Compare 
assent  of  the  city,  or  had  been  subse-  Fisk  v.  Kenosha.  26  Wis.  23,  33 ;  Knapp 
quently  acted  upon  or  confirmed  by  it,  to  v.  Grant,  27  Wis.  147;  and  Single  v, 
make  the  contract  obligatory  upon  the  Supervisors  of  Marathon,  38  Wis.  36:5,  in 
city.  The  court  say,  per  Dixon,  Ch.  J. :  which  the  right  to  validate  a  contract 
"  The  question  is,  can  the  legislature,  by  which  might  originally  have  been  author- 
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Nor  is  it  important  in  any  of  the  cases  to  which  we  have  re- 
ferred, that  the  legislative  act  which  cures  the  irregularity,  defect, 
or  want  of  original  authority,  was  passed  after  suit  brought,  in 
which  such  irregularity  or  defect  became  matter  of  importance. 
The  bringing  of  suit  vests  in  a  party  no  right  to  a  particular 
decision ;  ^  and  his  case  must  be  determined  on  the  law  as  it 
stands,  not  when  the  suit  was  brought,  but  when  the  judgment 
is  rendered.^    It  has  been  held  that  a  statute  allowing  amend- 

ized  was  fullj  affirmed.    And  see  Mar-  — the  sum  mentioned  being  tbe  increased 
shaU  V.  Siiliman,  61  III.  218,  225,  opinion  expense  in  consequence  of  the  change, 
by  Chief  Justice  Latorencef  in  which,  after  Afterwards  tlie  legislature,  deeming  the 
referring  to  Harward  p.   St.  Clair,  &c.  debt  thus  contracted  by  individuals  un- 
DrainageCo., 61111. 180;  Peoples.  Mayor  reasonably   partial  and  onerous,  passed 
of  Chicago,  51  111.  17;  Hesslerv.  Drainage  an  act,  ths  object  of  which  was  to  levy 
ComVs,  53  III.  105 ;  and  Lovingston  i\  the  amount  on  the  owners  of  real  estate 
Wider,  53  111.  802,  it  is   said,    "  These  in'  Utica.    This  act  seemed  to  the  court 
cases  show  it  to  be  the  settled  doctrine  of  unobjectionable.     "  The  general  purpose 
this  court,  that,  under  the  constitution  of  of  raising  the  money  by  tax  was  to  con- 
1848,  the  legislature  could  not  compel  a  struct  a  canal,  a  public  highway,  which 
municipal  corporation  to  incur  a  debt  for  the  legislature  believed  would  be  a  benefit 
merely  local  purposes,  against  its  own  to  the  city  of  Utica  as  such ;  and  inde- 
wishes,  and  this  doctrine,  as  already  re-  pendently  of  the  bond,  the  case  is  the 
marked,   has    received    the  sanction    of  ordinary  one  of  local  taxation  to  make  or 
express  enactment  in  our  existing  consti-  improve  a  highway.    U  such  an  act  be 
tution.    That  was  the  effect  of  the  cura-  otherwise  constitutional,  we  do  not  see 
tive  act  under  consideration,  and  it  was  how  the  circumstance  that  a  bond  had 
therefore  Yoid."    The  cases  of  Guilford  v.  before  been  given    securing    the   same 
Supervisors  of  Chenango,  18  Barb.  615,  money    can    detract    from    its  validity, 
and  13  N.  Y.  143 ;  Brewster  v.  Syracuse,  Should  an  individual  volunteer  to  secure 
19  N.  Y.  11(5;  and  Thomas  v.  Leland,  24  a  sum  of  money,  in  itself  properly  levi. 
Wend.  (J5,  especially,  go  much  further  able,  by  way  of  tax  on  a  town  or  county, 
than  is  necessary  to  sustain  the  text.    See  there  would  be  nothing  in  the  nature  of 
also  Bartholomew  I).  Harwinton,  83Conn.  such  an  arrangement  whicli  would  pre- 
408 ;   People  i;.  Mitchell,  35  N.  Y.  551 ;  elude  the  legislature  from  resorting,  by 
Barbour  v.  Camden,  51  Me.  608  ;  Weister  way  of  tax,  to  those  who  are  primarily 
V.  Hade,  52  Pa.  St.  474 ;  State  v.  Sulli-  and  more  justly  liable.     Even  should  he 
van,  43  III.  412 ;  Johnson  r.  Campbell,  49  pay  the  money,  what  is  there  in  the  con- 
Ill.  816.     In  Brewster  v.  Syracuse,  parties  stitution  to  preclude  his  being  reimbursed 
had  constructed  a  sewer  for  the  city  at  by  a  tax  ?  "    Here,  it  will  be  perceived, 
a  stipulated  price  which  had  been  fully  the  corporation  was  compelled  to  assume 
paid  to  them.     The  charter  of  the  city  an  obligation  which  it  had  not  even  at- 
forbade  the  payment  of  extra  compen-  tempted  to  incur,  but  which  private  per- 
sation  to  contractors  in  any  case.     The  sons,  for  considerations  which  seemed  to 
legislature  afterwards  passed  an  act  em-  them  sufficient,  had  taken  upon  their  own 
powering  the  Common  Council  of  Syra-  shoulders.     We   have  expressed  doubts 
cuse  to  assess,  collect,  and  pay  over  the  of  the  correctness  of  this  decision,  ante, 
further  sum  uf  f600  in  addition  to   the  p.  338,  note,  where  a  number  of  cases  are 
contract  price  ;  and  this  act  was  held  con-  cited,  bearing  upon  the  point, 
stitutiunal.     In  Thomas  r.  Leland,  certain  ^  Bacon   v.    Callender,  6   Mass.   803 ; 
parties  had  given  bond  to  the  State,  con-  Butler  v.  Palmer,  1  Hill,  324;   Cowgill  v. 
ditiuned  to  pay  into  the  treasury  a  cer-  Long,  15  III.  202;  Miller  v.  Graham,  17 
tain  sum  of  money  as  an  inducement  to  Ohio  St.  1 ;  State  v.  Squires,  26  Iowa, 
the  State  to  connect  the  Chenan>io  Canal  840  ;  Patterson  v.  Philbrook,  9  Mass.  151. 
with   the   Erie   at   Utica,  instead   of  at  ^  Watson  r.  Mercer,  8  Pet.  88 ;  Mather 
Whitestowa  as  originally  contemplated,  v.  Chapman,  6  Coim.  54 ;  People  v,  Sa- 
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ments  to  indictments  in  criminal  cases  might  constitutionally  be 
applied  to  pending  suits ;  ^  and  even  in  those  States  in  which  re- 
trospective laws  are  forbidden,  a  cause  must  be  tried  under  the 
rules  ol  evidence  existing  at  the  time  of  the  trial,  though  differ- 
ent from  those  in  force  when  the  suit  was  commenced.^  And  if 
a  case  is  appealed,  and  pending  the  appeal  the  law  is  changed, 
the  appellate  court  must  dispose  of  the  case  under  the  law  in 
force  when  its  decision  is  rendered.^ 

But  the  healing  statute  must  in  all  cases  be  confined  to  validat- 
ing acts  which  the  legislature  might  previously  have  authorized. 
It  cannot  make  good  retrospectively  acts  or  contracts  which  it 

pervisors,  &c.,  20  Mich.  95;  Satterlee  &.  be  enforced  or  punishment  inflicted  for  a 
Matttiewson,  16  S.  &  H.  169,  and  2  Pet  violation  of  the  law  committed  wliile  it 
380 ;  Excelsior  Mff.  Co.  v.  Keyser,  62  was  in  force,  unless  some  special  provi- 
Miss.  155;  Phenix  Ins.  Co.  v.  Pollard,  63  sion  of  statute  was  made  for  that  pur- 
Miss.  641 ;  MXane  v.  Bonn,  70  Iowa,  752,  pose.    See  also  Sch<ioner  Rachel  r.  Uniied 

80  N.  W.  478 ;  Johnson  v.  Richardson,  States,  6  Cranch,  829 ;  Commonwealth  v. 
44  Ark.  865.  See  cases,  p.  539,  note  1,  Duane,  1  Binney,  601 ;  United  States  v. 
ante.  A  statute  giving  a  wife  a  right  to  Passmore,  4  Dall.  372 ;  Commonwealth 
recover  in  her  own  name  for  personal  v.  Marshall,  11  Pick.  850;  Commonwealth 
injury,  may  apply  to  a  pending  action,  v.  Kimhall,  21  Pick.  373;  Hartung  v. 
McLimans  t*.  Lancaster,  63  Wis.  596,23  People,  22  N.  Y.  95;  Union  Iron  Co. 
N.  W.  689,  following  Weldon  u.  Winslow,  t*.  Pierce,  4  Biss.  327  ;  Norris  v.  Crocker, 
L.  R.  13  Q.  B.  D.  784.  But  an  act  which  13  How.  429;  Insurance  Co.  v.  Ritchie, 
is  penal  ns  to  a  plaintiff  cannot  apply  to  5  Wall.  541 ;  Ex  parte  McCardie,  7  Wall, 
a  pending  suit.  Powers  v.  Wright,  62  506;  United  States  v.  Tynen,  11  Wall. 
Miss.  35.  After  an  appeal  bond  was  signed  88;  Engle  v.  Shurts,  1  Mich.  150.  In  the 
by  an  attorney,  the  court  held  such  bonds  McCardie  Case  the  appellate  jurisdiction 
void,  and  tlien  the  legislature  attempted  of  the  United  States  Supreme  Court  in 
to  validate  all  existing  bonds  so  signed,  certain  cases  was  taken  away  while  a 
This  was  held  bad  as  against  the  appellee  case  was  pending.  Per  Chase,  Ch.  J.  : 
in  the  case.  Andrews  v.  Beane,  15  R.  I.  "Jurisdiction  is  power  to  declare  the  law ; 
451,  8  Atl.  540.    See  Thweatt  v.  Bank,  and  when  it  ceases  to  exist,  the  only  f  uno- 

81  Ky.  1.  [^Judgment  correct  when  ren-  tion  remaining  to  the  court  is  that  of  an- 
dered  on  account  of  invalidity  of  law  nouncing  the  fact  and  dismissing  the 
under  which  action  was  brought,  may  be  cause.  And  this  is  not  less  clear  upon 
reversed  upon  appeal  when  in  the  interim  authority  than  upon  principle."  But 
the  statute  has  been  corrected  by  amend-  where  a  State  has  jurisdiction  of  a  sub- 
ment  providing  for  proper  notice  to  par-  ject,  «.  g.  pilotage,  until  Congress  estab- 
ties  interested.  Ferry  v.  Campbell,  110  lishes  regulations,  and  penalties  are 
Iowa,  200,  81  N.  W.  604, 50  L.  R.  A.  02.J  incurred  under  a   State  act,  and  after- 

^  State  V.  Manning,  14  Tex.  402.  wards  Congress  legislates  on  the  subject, 

^  Rich  t\  Flanders,  89  N.  H.  804.  this  does  not  repeal,  but  only  suspends 

>  State  V.  Norwood,  12  Md.  195.    Con-  the  State  law  ;  and  a  penalty  previously 

fra,  Wright  v.  Graham,  42  Ark.  140.     In  incurred  may  still  be  collected.     Sturgis 

Yeaton  v.  United  States,  5  Cranch,  281,  a  v.  Spofford,  45  N.  Y.  446.     And  see  Peo- 

vessel  had  been  condemned  in  admiralty,  pie  o.  Hobson,  48  Mich.  27,  11  N.  W.  771. 

and   pending  an  appeal  the  act  under  [^Refusal  to    pay  alimony   may  be   by 

which  the  condemnation  was  declared  was  statute  made  a  contempt  of  court,  pnn- 

repealed.    The  court  held  that  the  cause  isliable    by  imprisonment,  and    as  this 

roust  be  considered  as  if  no  sentence  had  affects  the  remedy  only  it  may  operate 

been  pronounced  ;  and  if  no  sentence  had  retrospectively.    Judd  v.  Judd,  125  Mich, 

been  pronounced,  then,  after  the  expira-  228,  84  N.  W.  184.J 
tion  or  repeal  of  the  law,  no  penalty  could 
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had  and  could  have  no  power  to  permit  or  sanction  in  advance.^ 
There  lies  before  us  at  this  time  a  volurao  of  statutes  of  one  of 
the  States,  in  which  are  contained  acts  declaring  certain  tax-rolls 
valid  and  effectual,  notwithstanding  the  following  irregularities 
and  imperfections :  a  failure  in  the  supervisor  to  carry  out  sepa- 
rately, opposite  each  parcel  of  land  on  the  roll,  the  taxes  charged 
upon  such  parcel,  as  required  by  law  ;  a  failure  in  the  supervisor 
to  sign  the  ceii;iiicate  attached  to  the  roll ;  a  failure  in  the  voters 
of  the  township  to  designate,  as  required  by  law,  in  a  certain  vote 
by  which  they  had  assumed  the  payment  of  bounty  moneys, 
whether  they  should  be  raised  by  tax  or  loan ;  corrections  made 
in  the  roll  by  the  supervisor  after  it  had  been  delivered  to  the  col- 
lector ;  the  including  by  the  supervisor  of  a  sum  to  be  raised  for 
township  purposes  without  the  previous  vote  of  the  township,  as 
required  by  law  ;  adding  to  the  roll  a  sum  to  be  raised  which 
could  not  lawfully  be  levied  by  taxation  without  legislative  au- 
thority ;  the  failure  of  the  supervisor  to  make  out  the  roll  within 
the  time  required  by  law ;  and  the  accidental  omission  of  a  parcel 
of  land  which  should  have  been  embraced  by  the  roll.  In  each  of 
these  cases,  except  the  last,  the  act  required  by  law,  and  which 
failed  to  be  performed,  might  by  previous  legislation  have  been 
dispensed  with  ;  and  perhaps  in  the  last  case  there  might  be 
question  whether  the  roll  was  rendered  invalid  by  the  omission 
referred  to,  and,  if  it  was,  whether  the  subsequent  act  could  legal- 
ize it.2  But  if  township  officers  should  assume  to  do  acts  under 
the  power  of  taxation  which  could  not  lawfully  be  justified  as  an 
exercise  of  that  power,  no  subsequent  legislation  could  make 
them  good.  If,  for  instance,  a  part  of  the  property  in  a  taxing 
district  should  be  assessed  at  one  rate,  and  a  part  at  another,  for 
a  burden  resting  equally  upon  all,  there  would  be  no  such  appor- 
tionment as  is  essential  to  taxation,  and  the  roll  would  be  beyond 
the  reach  of  curative  legislation.^     And  if  persons  or  property 

1  Kimball  r.  Rosendale,  42  Wis.  407 ;  itee  Allen  v.  ArmBtronsr,  16  Iowa,  506  ; 

Maxwell   v.   Goetschiua,    40  N.  J.  883,  Smith  v.  Cleveland,  17  Wis.  566,  and  Ab- 

29  Am.  Rep.  242.  bott  v.  Llndenbower,  42  Mo.  162.     In 

«  See  Weeks  v,  Milwaukee,  10  Wis.  Tallman  r.  Janesville,  17  Wis.  71,  thecon- 

242 ;  Dean  r.  Gleaion,  16  Wis.  1 ;  post,  p.  stitutional  authority  of  the  legislature  to 

742,  note.  cause  an  irregular  tax  to  be  reassessed  in 

>  This  is  clearlj  shown  by  McKinstry,  a  subsequent  year,  where  the  rights  of 

J.,  in  People  v.  Lynch,  51  Cal.  15.    And  bona  fide  purchasers  had  intervened,  was 

see  Billings  v.  I>etten,  15  111.  218,  Conway  disputed ;  but  the  court  sustained    the 

V.  Cable,  87  111.  82,  and  Tliames  Manufac-  authority  as  **  a  salutary  and  highl}*  bene- 

turing  Co.  v.  Lethrop,  7  Conn.  550,  for  ficial  feature  of  our  systems  of  taxation," 

cases  where  curative  statutes  were  held  and  "  not  to  be  abandoned  because  in 

not  effectual  to  reach  defects  in  tax  pro-  some    instances    it    produces  individual 

ceedings.   As  to  what  defects  may  or  may  hardships."  Certainly  bona  fide  purchas- 

oot  be  cured  by  subsequent  legislation,  ers,  as  between  themselves  and  the  State, 

86 
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should  be  assessed  for  taxation  in  a  district  which  did  not  include 
them,  not  only  would  the  assessment  be  invalid,  but  a  healing 
statute  would  be  ineffectual  to  charge  them  with  the  burden.* 
In  such  a  case  there  would  be  a  fatal  want  of  jurisdiction ;  and 
even  in  judicial  proceedings,  if  there  was  originally  a  failure  of 
jurisdiction,  no  subsequent  law  can  confer  it.^ 

Statutory  Privileges  and  Exemptions. 

The  citizen  has  no  vested  right  in  statutory  privileges  and  ex- 
emptions. Among  these  may  be  mentioned, —  exemptions  from 
the  performance  of  public  duties  upon  juries,  or  in  the  militia, 
and  the  like ;  exemptions  of  property  or  person  from  assessment 
for  the  purposes  of  taxation ;  exemptions  of  property  from  being 
seized  on  attachment,  or  execution,  or  for  the  payment  of  taxes ; 
exemption  from  highway  labor,  and  the  like.  All  these  rest  upon 
reasons  of  public  policy,  and  the  laws  are  changed  as  the  varying 
circumstances  seem  to  require.  The  State  demands  the  perform- 
ance of  military  duty  by  those  persons  only  who  are  within  cer- 
tain specified  ages ;  but  if,  in  the  opinion  of  the  legislature,  the 
public  exigencies  should  demand  military  service  from  all  other 
persons  capable  of  bearing  arms,  the  privilege  of  exemption  might 
be   recalled,  without  violation   of  any  constitutional  principle. 

must  take  their  purchases  subject  to  all  lU.  226,  where  a  statute  came  ander  con- 

pubHc  burdens  justly  resting  upon  them,  sideration  whicli  assumed  to  make  valid 

The  case  of  Conway  v.  Cable  is  instruc-  certain  proceedings  in  court  which  were 

tive.    It  was  there   held,  among  otiier  void  for  want  of  jurisdiotioii  of  the  per* 

things,  —  and  very  justly,  as  we  think, —  sons  concerned.      A  void  appeal  bond 

that  the  legislature  could  not  make  good  cannot  be  validated  so  as  to  give  to  an 

a  tax  sale  efiFected  by  fraudulent  combi-  appellate  court  Jurisdiction   which   has 

nation  between  the  officers  and  the  pur-  failed  by  reason  of  such  defective  bond, 

chasers.    The  general  rule  is  undoubted,  Andrews  v.  Beane,  16  R.  I.  451,  8  Att. 

that  a  sale  for  illegal  taxes  cannot  be  val-  540.    See  also  Israel  v.  Arthur,  7  Col.  5, 

idated.    Silsbee  v.  Stockel,  44  Mich.  561,  1  Pac.  488 ;  Teatman  v.  Day,  79  Ky.  186 ; 

7  N.  W.  160,  667 ;  Brady  v.  King,  58  Cal.  Roche  v.  Waters,  72  Md.  264,  19  Atl. 

44;   Harper  v.  Rowe,  53  Cal.  233.     In  535;    Denny  v.  Mattoon,  2  Allen,  361; 

Miller  v.  Graham,  17  Ohio  St.  1,  a  statute  Nelson  r.  Rountree,23  Wis.  367 ;  Griffin's 

validating  certain  ditch  assessments  was  Ex'r  v.  Cunningham,  20  Gratt.  81, 109,  per 

sustained,  notwithstanding    the   defects  Jotfnes,  J. ;  Richards  v.  Rote,  68  Pa.  St 

covered  by  it  were  not  mere  irregulari-  248 ;  State  v.  Doherty,  60  Me.  504 ;  Pryor 

ties ;  but  that  statute  gave  the  parties  an  v.  Downey,  50  Cal.  388 :  19  Am.  Rep.  656. 

opportunity    to   be    heard   as  to  these  If  land  is  assessed  for  taxation  in  a  town 

defects.  wliere  it  does  not  lie,  it  is  not  competent 

^  See  Wells  t;.  Weston,  22  Mo.  884;  to  make  the  tax-deed  evidence  of  title. 

People  i;.  Supervisors  of  Chenango,  11  Smith  v.  Sherry,  54  Wis.  114,  11  N.  W. 

N.  T.  568 ;  Hughey's  Lessee  v.  Horrel,  2  465.    Compare  Walpole  v,  Elliott,  18  Ind. 

Ohio,  231 ;  Covington  v.  Southgate,  15  B.  258,  in  which  there  was  not  a  failure  of 

Monr.  491 ;  Morford  V.  Unger,  Slowa,  82;  jurisdiction,  but   an    irregular   exercise 

port,  pp.  718-721.  of  it. 

2  So  held  in  McDaniel  t^.  Correll,  19 


CH.  XI.]     PROTECTION  BY  "  THE  LAW  OF  THE  LAND."        547 

The  fact  that  a  party  had  passed  the  legal  age  under  an  existing 
law,  and  performed  the  service  demanded  by  it,  could  not  protect 
him  against  further  calls,  when  public  policy  or  public  necessity 
was  thought  to  require  thera.^  In  like  manner,  exemptions  from 
taxation  are  always  subject  to  recall,  when  they  have  been 
granted  merely  as  a  privilege,  and  not  for  a  consideration  received 
by  the  public;  as  in  the  case  of  exemption  of  buildings  for  relig- 
ious or  educational  purposes,  and  the.  like.^  So,  also,  are  exemp- 
tions of  property  from  execution.^  So,  a  license  to  carry  on  a 
particular  trade  for  a  specified  period,  may  be  recalled  before  the 
period  has  elapsed.*  So,  as  before  stated,  a  penalty  given  by 
statute  may  be  taken  away  by  statute  at  any  time  before  judg- 
ment is  recovered.^  So,  an  offered  bounty  may  be  recalled,  except 
as  to  so  much  as  was  actually  earned  while  the  offer  was  a  con- 
tinuing one ;  and  the  fact  that  a  party  has  purchased  property  or 
incurred  expenses  in  preparation  for  earning  the  bounty  cannot 
preclude  the  recall.®  A  franchise  granted  by  the  State 'with  a 
reservation  of  a  right  of  repeal  must  be  regarded  as  a  mere  priv- 
ilege while  it  is  suffered  to  continue,  but  the  legislature  may  take 
it  away  at  any  time,  and  the  grantees  must  rely  for  the  perpe- 
tuity and  integrity  of  the  franchises  granted  to  them  solely  upon 

1  Commonwealth  r.  Bird,  12  Mass.  443;  Owensboro,  173  U   S.  636,  19  Sup.  Ct. 
Swindle  v.  Brooks,  34  6a.  67 ;  Mayer,  Ex  Hep.  580,  6710 
parte,  27  Tex.  715;  Bragg  ».  People,  78         »  Bull  v.  Conroe,  13  Wis.  233. 
III.  328;  Moore  v.  Cass,  10  Kan.  288;         «  See  anf<,  pp.  309-401,  notes. 
Murphy  v.  People.  37  III.  447 ;  State  v.         ^  Oriental  Bank  v.  Freeze,  18  Me.  109. 
Miller,  2  Blackf.  35;  State  v.  Quiroby,  51  The  statute  authorized  the  plaintiff,  su- 
Me.  895;  State  u.  Wright,  53  Me.  328;  ing  for  a  breach  of  a  prison  bond,  to  re- 
State  V,  Forshner,  43  N.  H.  89;  Dunlap  cover  the  amount  of  his  judgment  and 
V.  State,  76  Ala.  460;  Ex  parte  Thomp-  costs.    This  was  regarded  by  the  court 
son,  20  Fla.  887.    And  see  Dale  v.  The  as  in  the  natare  of  a  penalty ;  and  it  was 
Governor,  3  Stew.  387.  therefore  held  competent  for  the  legisla- 

^  See  ante,  pp.  396,  396,  and  notes,  ture,  even  after  breach,  to  so  modify  the 
All  the  cases  concede  the  right  in  the  law  as  to  limit  the  plaintiff's  recovery  to 
legislature  to  recall  an  exemption  from  his  actual  damages.  See  ante,  p.  616, 
taxation,  when  not  resting  upon  contract,  note  2,  and  cases  cited. 
The  subject  was  considered  in  People  v.  ^  East  Saginaw  Salt  Mfg.  Co.  v. 
Roper,  85  N.  Y.  629,  in  which  it  was  de-  East  Saginaw,  19  Mich.  259,  2  Am.  Rep. 
dded  that  a  limited  immunity  from  taxa-  82,  and  13  Wall.  373.  But  as  to  so  much 
tion,  tendered  to  the  members  of  volun-  of  the  bounty  as  was  actually  earned 
tary  military  companies,  might  be  recalled  before  the  change  in  the  law,  the  party 
at  any  time.  It  was  held  not  to  be  aeon-  earning  it  has  a  vested  right  which  can- 
tract,  but  "  only  an  expression  of  the  not  be  taken  away.  People  v.  Auditor- 
legislative  will  for  the  time  being,  in  a  (General,  9  Mich.  827.  And  it  has  been 
matter  of  mere  municipal  regulation."  held  competent  in  changing  a  country 
And  see  Christ  Church  v.  Philadelphia,  24  seat  to  provide  by  law  for  compensation. 
How.  800 ;  Lord  v.  Litchfield,  36  Conn,  through  taxation,  to  the  residents  of  the 
116;  East  Saginaw  Salt  Mfg.  Co.  v.  East  old  site.  Wilkinson  v,  Cheatham,  43  Ga. 
Saginaw,  19  Mich.  259;  s.  o.  in  error,  13  258. 
Wall.  378.    CCitiiens'  Saving  Bank  v. 
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the  faith  of  the  sovereign  grantor.^  A  statutory  right  to  have 
cases  reviewed  on  appeal  may  be  taken  away,  by  a  repeal  of  the 
statute,  even  as  to  causes  which  had  been  previously  appepled.* 
A  mill-dam  act  which  confers  upon  the  person  erecting  a  dam  the 
right  to  maintain  it,  and  flow  the  lands  of  private  owners  on  pay- 
ing such  compensation  as  should  be  assessed  for  the  injury  done, 
may  be  repealed  even  as  to  dams  previously  erected.*  These 
illustrations  must  suffice  under  the  present  head. 

Consequential  Injuries, 

It  is  a  general  rule  that  no  one  has  a  vested  right  to  be  protected 
against  consequential  injuries  arising  from  a  proper  exercise  of 
rights  by  others.*  This  rule  is  peculiarly  applicable  to  injuries 
resulting  from  the  exercise  of  public  powers.  Under  the  police 
power  the  State  sometimes  destroys,  for  the  time  being,  and  per- 
haps permanently,  the  value  to  the  owner  of  his  property,  without 
affording  him  any  redress.  The  construction  of  a  new  way  or  the 
discontinuance  of  an  old  one  may  very  seriously  affect  the  value 
of  adjacent  property ;  the  removal  of  a  county  or  State  capital 
will  often  reduce  very  largely  the  value  of  all  the  real  estate  of 
the  place  from  whence  it  was  removed ;  but  in  neither  case  can 
the  parties  whose  interests  would  be  injuriously  affected,  enjoin  the 
act  or  claim  compensation  from  the  public*  The  general  laws 
of  the  State  may  be  so  changed  as  to  transfer,  from  one  town  to 
another,  the  obligation  to  support  certain  individuals,  who  may 
become  entitled  to  support  as  paupers,  and  the  constitution  will 
present  no  impediment.®  The  granting  of  a  charter  to  a  new 
corporation  may  sometimes  render  valueless  the  franchise  of  an 
existing  corporation ;  but  unless  the  State  by  contract  has  pre- 
cluded itself  from  such  new  grant,  the  incidental  injury  can  con- 

^  Per  Smith,  J.,  in  Pratt  v.  Brown,  3  to  the  other  party  for  the  permanent 

Wis.  003,  611.    See  post,  pp.  837-S40.  flowing  of  his  land  a  compensation  as- 

2  Ex  parte  McCardle,  7  Wall.  606.  sessed  under  the  statute,    it  might  be 

See  State  v.  SleWn,  16  Mo.  App.  641.  otherwise. 

And  tliat  the  right  to  an  appeal,  if  not         *  For  the  doctrine  damnum  aftggtte  in- 

expressly  given  by  constitution,  need  not  jurfoj  see  Broom's  Maxims,  186;  Sedg- 

be  provided  for.    Kundinger  v.  Saginaw,  wick  on  Damages,  80,  112 ;  Cooley  on 

69  Mich.  326,  26  N.  W.  634 ;  Minneapolis  Torts,  93. 

V.  Wilkin,  80  Minn.  140,  14  N.  W.  681 ;         &  See  ante,  p  299,  and  cases  cited  in 

La  Croix  v.  Co.  Com'rs,  60  Conn.  321.  note.    Also  Wilkinson  v.  Cheatham,  48 

Time  may  be  shortened  during  a  period  Ga.  268;  Fearing  ».  Irwin,  66  N.  Y.  486; 

of  disability,  in  which  one  may  bring  an  Newton  v.  Commissioners,  100  tJ.  S.  648; 

appeal  after  such  disability  is  removed.  Howes  v.  Crush,  181  Mass.  207;  Heller  9. 

Rupert  V.  Martz.  116  Ind.  72, 18  N.  E.  381.  Atchison,  &c.  R.  R.  Co.,  28  Kan.  626. 

s  Pratt  V.  Brown,  8  Wis.  608.    But  if         •  Goshen  p.  Richmond,  4  Allen,  468; 

the  party  maintaining  the  dam  had  paid  Bridgewater  v.  Plymouth,  07  Mass.  882. 
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stitutc  no  obstacle.^  But  indeed  it  seems  idle  to  specify  instances, 
inasmuch  as  all  changes  in  the  laws  of  the  State  are  liable  to  in- 
flict incidental  injury  upon  individuals,  and,  if  every  citizen  was 
entitled  to  remuneration  for  such  injury,  the  most  beneficial  and 
necessary  changes  in  the  law  might  be  found  impracticable  of 
accomplishment. 

We  have  now  endeavored  to  indicate  what  are  and  what  are  not 
to  be  regarded  as  vested  rights,  and  to  classify  the  cases  in  which 
individual  interests,  in  possession  or  expectancy,  are  protected 
against  being  divested  by  the  direct  interposition  of  legislative 
authority.  Some  other  cases  may  now  be  considered,  in  which 
legislation  has  endeavored  to  control  parties  as  to  the  manner  in 
which  they  should  make  use  of  their  property,  or  has  permitted 
claims  to  be  created  against  it  through  the  action  of  other  parties 
against  the  will  of  the  owners.  We  do  not  allude  now  to  the  con- 
trol which  the  State  may  possess  through  an  exercise  of  the  police 
power,  —  a  power  which  is  merely  one  of  regulation  with  a  view 
to  the  best  interests  and  the  most  complete  enjoyment  of  rights 
by  all,  —  but  to  that  which,  under  a  claim  of  State  policy,  and 
without  any  reference  to  wrongful  act  or  omission  by  the  owner, 
would  exercise  a  supervision  over  his  enjoyment  of  undoubted 
rights,  or  which,  in  some  cases,  would  compel  him  to  recognize 
and  satisfy  demands  upon  his  property  which  have  been  created 
without  his  assent. 

In  former  times  sumptuary  laws  were  sometimes  passed,  and 
they  were  even  deemed  essential  in  republics  to  restrain  the  lux- 
ury so  fatal  to  that  species  of  government.^    But  the  ideas  which 

4 

^  The  State  of  Mauachosetts  granted  resulting  injury  was  incidental  to  the  ex- 
to  a  corporation  tlie  right  to  construct  a  ercise  of  an  undoubted  right  by  the  State, 
toU'britige  across  ttie  Charles  River,  under  and  as  all  the  vested  rights  of  the  first 
a  charter  which  was  to  continue  for  forty  corporation  still  remained,  though  re- 
years,  afterwards  extended  to  seventy,  at  duced  in  value  by  the  new  grant,  the 
the  end  of  which  period  the  bridge  was  case  was  one  of  damage  without  legal 
to  become  tlie  property  of  the  Common-  injury.  Charles  River  Bridge  v.  Warren 
wealth.  During  the  term  the  corpora-  Bridge,  7  Pick.  344,  and  11  Pet.  420. 
tion  was  to  pay  200/.  annually  to  Harvard  See  also  Turnpike  Co.  v.  State,  8  Wall. 
College.  Forty-two  years  after  the  bridge  210;  Piscataqua  Bridge  v.  New  Ilamp- 
was  opened  for  passengers,  the  State  in-  shire  Bridge,  7  N.  H.  35 ;  Hullister  v. 
corporated  a  company  for  the  purpose  of  Union  Co ,  9  Conn.  430,  25  Am.  Dec. 
erecting  another  bridge  over  the  same  36 ;  English  v.  New  Haven,  &c.  Co.,  82 
river,  a  short  distance  only  from  the  first,  Conn.  240;  Binghamton  Bridge  Case,  27 
and  which  would  accommodate  the  same  N.  Y.  87,  and  8  Wall.  51 ;  Leliigii  Valley 
passengers.  The  necessary  effect  would  Water  Co.*s  App  ,  102  Pa.  St.  515;  Rock- 
be  to  decrease  greatly  the  value  of  the  land  Water  Co.  v.  Camden  &  R.  W.  Co.» 
first  franchise,  if  not  to  render  it  altfv  80  Me.  544,  15  Atl.  785;  Montjoy  v. 
gether  worthless.  But  the  first  charter  Pillow,  64  Miss.  705,  2  So.  108.  See 
was  not  exclusive  in  its  terms ;  no  contract  cases  cited  antef  p.  296,  note  1. 
was  violated  in  granting  the  second ;  the         >  Montesquieu's  Spirit  of  the  Lawa, 
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suggested  such  laws  arc  now  exploded  utterly,  and  no  one  would 
seriously  attempt  to  justify  them  in  the  present  age.  The  right 
of  every  man  to  do  what  he  will  with  his  own,  not  interfering 
with  the  reciprocal  right  of  others,  is  accepted  among  the  funda- 
mentals of  our  law.  The  instances  of  attempt  to  interfere  with  it 
have  not  been  numerous  since  the  early  colonial  days.  A  notable 
instance  of  an  attempt  to  substitute  the  legislative  judgment  for 
that  of  the  proprietor,  regarding  the  manner  in  which  he  should 
use  and  employ  his  property,  may  be  mentioned.  In  the  State  of 
Kentucky  at  an  early  day  an  act  was  passed  to  compel  the  owners 
of  wild  lands  to  make  certain  improvements  upon  them  within  a 
specified  time,  and  it  declared  them  forfeited  to  the  State  in  case 
the  statute  was  not  complied  with.  It  would  be  difficult  to  frame, 
consistently  with  the  general  principles  of  free  government,  a 
plausible  argument  in  support  of  such  a  statute.  It  was  not  an 
exercise  of  the  right  of  eminent  domain,  for  that  appropriates 
property  to  some  specific  public  use  on  making  compensation.  It 
was  not  taxation,  for  that  is  simply  an  apportionment  of  the  bur- 
den of  supporting  the  government.  It  was  not  a  police  regulation,  , 
for  that  could  not  go  beyond  preventing  an  improper  use  of  the 
land  with  reference  to  the  due  exercise  of  rights  and  enjoyment  of 
legal  privileges  by  others.  It  was  purely  and  simply  a  law  to  for- 
feit a  man's  property,  if  he  failed  to  improve  it  according  to  a 
standard  which  the  legislature  had  prescribed.  To  such  a  power, 
if  possessed  by  the  government,  there  could  be  no  limit  but  the 
legislative  discretion ;  and  if  defensible  on  principle,  then  a  law 
which  should  authorize  the  officer  to  enter  a  man's  dwelling  and 
.  seize  and  confiscate  his  furniture  if  it  fell  below,  or  his  food  if  it 
exceeded  an  established  legal  standard,  would  be  equally  so.  But 
in  a  free  country  such  laws  when  mentioned  are  condemned 
instinctively.^ 

But  cases  may  sometimes  present  themselves  in  which  improve- 
ments actually  made  by  one  man  upon  the  land  of  another,  even 
though  against  the  will  of  the  owner,  ought  on  grounds  of  strict 


B.  7.  Such  laws,  though  common  in 
some  countries,  have  never  been  numer- 
ous in  England.  See  references  to  the 
legislation  of  this  character,  4  Bl.  Com. 
170.  Some  of  these  statutes  prescribed 
the  number  of  courses  permissible  at 
dinner  or  other  meal,  while  others  were 
directed  to  restraining  extravagance  in 
dress.  Bee  Hallam,  Mid.  Ages,  c.  9,  pt 
II.;  and  as  to  Roman  sumptuary  laws, 
Enc>'c.  Metrop.  Vol.  X.  p.  110.  Adam 
Smith  said  of  such  laws,  *'  It  i«  the  high- 


est impertinence  and  presumption  in 
kings  and  ministers  to  pretend  to  watch 
over  the  economy  of  private  people, 
and  to  restrain  their  expense,  either  by 
sumptuary  laws,  or  by  prohibiting  the 
importation  of  foreign  luxuries."  Wealth 
of  Nations,  B.  2,  c.  3.  As  to  prohibitory 
Liquor  Laws,  see  fwst,  pp.  84&-861. 

^  The  Kentucky  statute  referred  to 
was  declared  unconstitutional  in  Gaines 
V.  Buford,  1  Dana,  484.  See  also  Violett 
V,  Violett,  2  Dana,  326. 
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equity  to  constitute  a  charge  upon  the  land  improved.  If  they 
have  been  made  in  good  faith,  and  under  a  reasonable  expectatioa 
on  the  part  of  the  person  making  them,  that  he  was  to  reap  the 
benefit  of  tiiem,  and  if  the  owner  has  stood  by  and  suffered  them 
to  be  made,  but  afterwards  has  recovered  the  land  and  appropri- 
ated the  improvements,  it  would  seem  that  there  must  exist 
against  him  at  least  a  strong  equitable  claim  for  reimbursement 
of  the  expenditures,  and  perhaps  no  sufficient  reason  why  pro- 
vision should  not  be  made  by  law  for  their  recovery. 

Accordingly  in  the  several  States  statutes  will  be  found  which 
undertake  to  provide  for  these  equitable  claims.  These  statutes 
are  commonly  known  as  betterment  laws  ;  and  as  an  illustration  of 
the  whole  class,  we  give  the  substance  of  that  adopted  in  Ver- 
mont. It  provided  that  after  recovery  in  ejectment,  where  he  or 
those  through  whom  he  claimed  had  purchased  or  taken  a  lease 
of  the  land,  supposing  at  the  time  that  the  title  purchased  was 
good,  or  the  lease  valid  to  convey  and  secure^ the  title  and  interest 
therein  expressed,  the  defendant  should  be  entitled  to  recover  of 
the  plaintiff  the  full  value  of  the  improvements  made  by  him  or 
by  those  through  whom  he  claimed,  to  be  assessed  by  jury,  and  to 
be  enforced  against  the  land,  and  not  otherwise.  Tiie  value  was 
ascertained  by  estimating  the  increased  value  of  the  land  in  con- 
sequence of  the  improvements ;  but  the  plaintiff  at  his  election 
might  have  the  value  of  the  land  without  the  improvements  as- 
sessed, and  the  defendant  should  purchase  the  same  at  that  price 
within  four  years,  or  lose  the  benefit  of  his  claim  for  improve- 
ments. But  the  benefit  of  the  law  was  not  given  to  one  who  had 
entered  on  land  by  virtue  of  a  contract  with  the  owner,  unless  it 
should  appear  that  the  owner  had  failed  to  fulfil  such  contract  on 
liis  part.^ 

This  statute,  and  similar  ones  which  preceded  it,  have  been 
adjudged  constitutional  by  the  Supreme  Court  of  Vermont,  and 
have  frequently  been  enforced.  In  an  early  case  the  court  ex- 
plained the  principle  of  these  statutes  as  follows :  ^'  The  actioa 
for  betterments,  as  they  are  termed  in  the  statute,  is  given  on  the 
supposition  that  the  legal  title  is  found  to  be  in  the  plaintiff  in 
ejectment,  and  is  intended  to  secure  to  the  defendant  the  fruit  of 
his  labor,  and  to  the  plaintiff  all  that  he  is  justly  entitled  to, 
which  is  his  land  in  as  good  a  situation  as  it  would  have  been  if 
no  labor  had  been  bestowed  thereon.  The  statute  is  highly  equi- 
table in  all  its  provisions,  and  would  do  exact  justice  if  the  value 
either  of  the  improvements  or  of  the  land  was  always  correctly 
estimated.     The  principles  upon  which  it  is  founded  are  taken 

1  Revised  SUtutes  of  Vermont  of  1839,  p.  216. 


552  CONSTITUTIONAL  LIMITATIONS.  [CH.  XL 

from  the  civil  law,  where  ample  provision  was  made  for  reimburs- 
ing to  the  bona  fide  possessor  the  expense  of  his  improvements,  if 
lie  was  removed  from  his  possession  by  the  legal  owner.  It  gives 
to  the  possessor  not  the  expense  which  he  has  laid  out  on  the 
land,  but  the  amount  which  he  has  increased  the  value  of  the  land 
by  his  bettermcuts  thereon;  or,  in  other  words,  the  difference 
between  llie  value  of  the  land  as  it  is  when  the  owner  recovers  it, 
and  the  value  if  no  improvement  had  been  made.  If  the  owner 
takes  the  land  together  with  the  improvements,  at  the  advanced 
value  which  it  has  from  the  labor  of  the  possessor,  what  can  be 
more  just  than  that  he  should  pay  the  difference  ?  But  if  he  is 
unwilling  to  pay  this  difference,  by  giving  a  deed  as  the  statute 
provides,  he  receives  the  value  as  it  would  have  been  if  nothing 
had  been  done  thereon.  The  only  objection  which  can  be  made 
is,  that  it  is  sometimes  compelling  the  owner  to  sell  when  he  may 
have  been  content  with  the  property  in  its  natural  state.  But 
this,  when  weighed  against  the  loss  to  the  bona  fide  possessor,  and 
against  the  injustice  of  depriving  him  of  the  fruits  of  his  labor, 
and  giving  it  to  another,  who,  by  his  negligence  in  not  sooner 
enforcing  his  claim,  has  in  some  measure  contributed  to  the  mis- 
take under  which  he  has  labored,  is  not  entitled  to  very  great 
consideration."^ 

The  last  circumstance  stated  in  this  opinion  —  the  negligence 
of  the  owner  in  asserting  his  claim  —  is  evidently  deemed  impor- 
tant in  some  States,  whose  statutes  only  allow  a  recovery  for 
improvements  by  one  who  has  been  in  possession  a  certain  num- 
ber of  years.  But  a  later  Vermont  case  dismisses  it  from  con- 
sideration as  not  being  a  necessary  ground  on  which  to  base  the 
right  of  recovery.  "The  right  of  the  occupant  to  recover  the 
value  of  his  improvements,"  say  the  court,  "does  not  depend 
upon  the  question  whether  the  real  owner  has  been  vigilant  or 
negligent  in  the  assertion  of  his  rights.  It  stands  upon  a  princi- 
ple of  natural  justice  and  equity ;  viz.,  that  the  occupant  in  good 
faith,  believing  himself  to  be  the  owner,  has  added  to  the  perma- 
nent value  of  the  land  by  his  labor  and  his  money;  is  in  equity 
entitled  to  such  added  value ;  and  that  it  would  be  unjust  that 
the  owner  of  the  land  should  be  enriched  by  acquiring  the  value 
of  such  improvements  without  compensation  to  him  who  made 
them.  This  principle  of  natural  justice  has  been  very  widely  — 
we  may  say  universally  —  recognized."  ^ 

1  Brown  v.  Storm,  4  Vt  37.    This  class  other  cases  referred  to  in  the  succeeding 

of  lejfielation  was  also  elaborately  exam-  note.     See  also  Bright  v.  Bojrd,  1  Story, 

ined  jiiid  defended  by  TrumhuU^  J.,  in  Ross  478,  2  Story.  605. 
V,  Irving,  14  111.  171,  and  in  some  of  the         *  Whitney  v.  Richardson,  81  Vt  800, 
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Betterment  laws,  then,  recognize  the  existence  of  an  equitable 
right,  and  give  a  remedy  for  its  enforcement  where  none  had  ex- 
isted before.  It  is  true  that  they  make  a  man  pay  for  improve- 
ments which  he  has  not  directed  to  be  made;  but  this  legislation 
presents  no  feature  of  officious  interference  by  the  government 
with  private  property.  The  improvements  have  been  made  by 
one  person  in  good  faith,  and  are  now  to  be  appropriated  by  an- 
other. The  parties  cannot  be  placed  in  Btatu  quo^  and  the  statute 
accomplishes  justice  as  nearly  as  the  circumstances  of  the  case 
will  admit,  when  it  compels  the  owner  of  the  land,  who,  if  he 
declines  to  sell,  must  necessarily  appropriate  the  betterments 
made  by  another,  to  pay  the  value  to  the  person  at  whose  expense 
they  have  been  made.  The  case  is  peculiar ;  but  a  statute  can- 
not be  void  as  an  unconstitutional  interference  with  private  prop- 
erty which  adjusts  the  equities  of  the  parties  as  nearly  as  possible 
according  to  natural  justice.^ 

806.  For  other  cases  in  which  similar  Tlie  principles  of  equity  upon  which  such 
laws  liRve  been  lield  constitutional,  see  legislation  is  sustained  would  seem  not  to 
Armstrong  v.  Jackson,  1  Blackf.  374 ;  depend  upon  the  time  when  the  improve- 
Fowler  V.  Halbert,  4  Bibb,  54;  Withington  ments  were  made.  S^e  Davis's  Lessee 
V.  Corey,  2  N.  H.  116;  Bacon  p.  Callen-  v.  Powell,  13  Ohio,  808.  In  Childs  u. 
der,  6  Mass.  303 ;  Paoquette  v.  Pickness,  Shower,  18  Iowa,  261,  it  was  held  that 
19  Wis  219 ;  Childs  v.  Shower,  18  Iowa,  the  legislature  could  not  constitutionally 
261;  Scott  i;.  Mather,  14  Tex.  235 ;  Saun-  make  the  value  of  the  improvements  a 
ders  V.  Wilson,  19  Tex.  194  ;  Brackett  personal  charge  against  the  owner  of  the 
V.  Norcross,  1  Me.  89 ;  Hunt's  Lessee  v.  land,  and  authorized  a  personal  judgment 
McMahan,  5  Ohio,  132 ;  Longworlh  t^.  against  him.  The  same  ruling  was  had 
Wortliington,  6  Ohio,  9 ;  Stump  v.  Horn-  in  McCoy  v.  Grandy,  3  Ohio  St.  463. 
back,  94  Mo.  26,  6  S.  W.  856.  See  A  statute  had  been  passed  authorizing 
further,  Jones  v.  Carter,  12  Mass.  314;  the  occupying  claimant  at  his  option. 
Coney  v.  Owen,  6  Watts,  436;  Steele  i\  after  judgment  rendered  ftgainst  him  for 
Spruance,  22  Pa.  St.  256;  Lynch  v,  the  recovery  of  the  land,  to  demand  pay- 
Brudie,  63  Pa.  St.  206;  Dothage  v.  Stuart,  ment  from  the  successful  claimant  of  the 
85  Mo.  261 ;  Fen  wick  t*.  Gill,  «38  Mo.  610;  full  value  of  his  lasting  and  valuable  im- 
Howard  v.  Zeycr,  18  La.  Ann.  407  ;  Pope  provements,  or  to  pay  to  the  successful 
V.  Macon,  28  Ark.  644 ;  Marlow  v.  Adams,  claimant  the  value  of  the  land  without 
24  Ark.  109 ;  Ormond  v.  Martin,  37  Ala.  the  improvements,  and  retain  it.  The 
598 ;  Love  t;.  Shartzer,  31  Cal.  487  ;  Gris-  court  say :  **  The  occupying  claimant  act, 
wold  V.  Brag«;,  48  Conn.  577,  18  Blatch.  in  securing  to  the  occupant  a  compensa- 
202 ;  Guild  v.  Kidd,  48  Mich.  307,  12  tion  for  his  improvements  as  a  condition 
N.  W.  158.  [Lay  &.  Sheppard,  112  Ga.  precedent  to  the  restitution  of  the  lands  to 
111,  37  S.  E.  132.^  For  a  contrary  the  owner,  goes  to  the  utmost  stretch  of 
ruling,  see  Nelson  u.  Allen,  1  Yerg.  360,  the  legislative  power  touching  this  sub- 
in  which,  however,  Judge  Catron  in  a  ject.  And  the  statute  .  .  .  providing  for 
note  says  the  question  was  really  not  the  transfer  of  the  fee  in  the  land  to  the 
involved.  Mr.  Justice  Stori/  held  in  So*  occupying  claimant,  without  the  consent 
ciety,  &c.  v.  Wheeler,  2  Gall.  106,  that  of  the  owner,  is  a  palpable  invasion  of 
such  a  law  could  not  constitutionally  be  the  right  of  private  property,  and  clearly 
made  to  apply  to  improvements  made  in  conflict  with  the  Constitution." 
before  its  passage ;  but  this  decision  was  ^  In  Harris  v.  Inhabitants  of  Marble- 
made  under  the  New  Hampshire  Consti-  head,  10  Gray,  40,  it  was  held  that  the 
tution,  which  forbade  retrospective  laws,  betterment  law  did  not  apply  to  a  town 
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Unequal  and  Partial  Leffislation, 

In  the  course  of  our  discussion  of  this  subject,  it  has  been  seen 
that  some  statutes  are  void  though  general  in  their  scope,  while 
others  are  valid  though  establishing  rules  for  single  cases  only. 
An  enactment  may  therefore  be  the  law  of  the  land  without  being 
a  general  law.  And  this  being  so,  it  may  be  important  to  con- 
sider in  what  cases  constitutional  principles  will  require  a  statute 
to  be  general  in  its  operation,  and  in  what  cases,  on  the  other 
hand,  it  may  be  valid  without  being  general.  We  speak  now  in 
reference  to  general  constitutional  principles,  and  not  to  any 
peculiar  rules  which  may  have  become  established  by  special 
provisions  in  the  constitutions  of  individual  States. 

The  cases  relating  to  municipal  corporations  stand  upon  pecu- 
liar grounds  from  the  fact  that  those  corporations  are  agencies 
of  government,  and  as  such  are  subject  to  complete  legislative 
control.  Statutes  authorizing  the  sale  of  property  of  minors  and 
other  persons  under  disability  are  also  exceptional,  in  that  they 
are  applied  for  by  the  parties  representing  the  interests  of  the 
owners,  and  are  remedial  in  their  character.  Such  statutes  are- 
supported  by  the  presumption  that  the  parties  in  interest  would 
consent  if  capable  of  doing  so;  and  in  law  they  are  to  be  con- 
sidered as  assenting  in  the  person  of  the  guardians  or  trustees  of 
their  rights.  And  perhaps  in  any  other  case,  if  a  party  petitions 
for  legislation  and  avails  himself  of  it,  he  may  justly  be  held 
estopped  from  disputing  its  validity ;  ^  so  that  the  great  bulk  of 
private  legislation  which  is  adopted  from  year  to  year  may  at 
once  be  dismissed  from  this  discussion. 

Laws  public  in  their  objects  may,  unless  express  constitutional 
provision  forbids,^  be  either  general  or  local  in  their  application ; 

which  had  appropriated  private  property  who  had  obtained  a  statute  for  the  levy 

for  ttie  purposes  of  a  school-house,  and  of  a  tax  to  refund  bounty  moneys,  which 

erected  the  house  thereon.     The  law,  it  statute  was  held  void  as  to  other  per- 

was  said, did  not  apply  "where  a  party  is  sons.     And  see  Motz  v.  Detroit,  18  Mich, 

taking  land  by  force  of  the  statute,  and  496;  Dewhurst  v.  Allegheny,  95  Pa.  St. 

is  bound  to  see  that  all  the  steps  are  reg-  437 ;  Andrus  v.  Board  of  Police,  41  La. 

ular.    If  it  did,  the  party  taking  the  land  Ann.  697,  6  So.  603.    A  man  may  be 

miglit  in  fact  compel  a  sale  of  the  land,  bound  by  his  assent  to  an  act  changing 

or  compel  the   party  to  buy  the  school-  the  rules  of  descent  in  his  particular  case, 

house,   or    any   other    building    erected  though  it  would  be  void  if  not  assented 

upon  it."    But  as  a  matter  of  constitu-  to.    Beall  v.  Beall,  8  Ga.  210. 
tional  -authority,    we  see  no  reason    to        *  See  ante,  pp.  176-181,  notes,  and  cases 

doubt  that  the  legislature  might  extend  cited.    To  make  a  statute  a  public  law 

sucli  a  law  even  to  the  cases  of  this  of  general  obligation,  it  is  not  necessary 

description.  that  it  should  be  equally  applicable  to  all 

^  This  doctrine  was  applied  in  Fergu-  parts  of  the  State.    All  that  is  required 

son  V.  Landram,  6  Bush,  280,  to  parties  is  that  it  shall  apply  equally  to  all  per- 
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they  may  embrace  many  subjects  or  one,  and  they  may  extend  to 
all  citizens,  or  be  confined  to  particular  classes,  as  minors  or 
married  women,  bankers  or  traders,  and  the  like.  ^     The  authority 
that  legislates  for  the  State  at  large  must  determine  whether 
particular  rules  shall  extend  to  the  whole  State  and  all  its  citi- 
zens, or,  on  the  other  hand,  to  a  subdivision  of  the  State  or  a 
single  class  of  its  citizens  only.     The  circumstances  of  a  par- 
ticular locality,  or  the  prevailing  public  sentiment  in  that  section 
of  the  State,  may  require  or  make  acceptable   different  police 
regulations  from  those  demanded  in  another,  or  call  for  different 
taxation,  and  a  different  application  of  the  public  moneys.     The 
legislature  may  therefore  prescribe  or  authorize  different  laws  of 
police,  allow  the  right  of  eminent  domain   to   be   exercised   in 
different   cases   and   through   different  agencies,  and   prescribe 
peculiar  restrictions  upon  taxation  in  each  distinct  municipality, 
provided  the  State  constitution  does  not  forbid.^    These  discrim- 
inations are  made  constantly ;  and  the  fact  that  the  laws  are  of 
local  or  special  operation  only  is  not  supposed  to  render  them 
obnoxious  in  principle.     The  legislature  may  also  deem  it  desir- 
able to  prescribe  peculiar  rules  for  the  several  occupations,  and  to 
establish  distinctions  in  the  rights,  obligations,  duties,  and  capaci- 
ties of  citizens.^    The  business  of  common  carriers,  for  instance, 

sons  within  the  territorial  limits  described  equal  protection  of  the  laws  does  not 

iu  tlie  act.    State  v.  County  Commission-  make  necessary  the  same  local  regula- 

ere  of  Baltimore,  29  Md.  616.     See  Pol-  tions,  municipal  powers,  or  judicial  or- 

lock  f.  McClurken,  42  III.  370;  Haskel  v.  ganization  or  jurisdiction.    Missouri  v. 

Burlington,  80  Iowa,  232 ;  Unity  v.  Bur-  Lewis,  101  U.  S.  22.    See  Strauder  v,  W. 

rage,  103  U.  S.  447.    Liquor  sales  may  Virginia,   100  U.   S.    303;     Virginia  v. 

be  forbidden  in    the  country  and   per-  Rives,  100  U.  S.  313;  Ex  parte  Virginia, 

mitted  in  the  towns.    State  v.  Berlin,  21  100  U.  S.  839. 

S.  C.  292 ;  Howell  i;.  State,  71  Ga.  324.  *  The  prohibition  of  special  legisla- 
Sec  Marmet  v.  State,  45  Ohio  St  63,  12  N.  tion  for  the  benefit  of  individuals  does 
£.  463.  Compare  Hatcher  v.  State,  12  not  preclude  laws  for  the  benefit  of  par- 
Lea,  368.  An  act  may  be  made  a  mis-  ticular  classes ;  as,  for  example,  mechan- 
demeanor  in  certain  counties  only,  ics  and  other  laborers.  Davis  v.  State,  8 
Davis  V.  State,  68  Ala.  68;  State  v.  Lea,  376.  But  under  it  peculiar  provi- 
Moore,  104  N.  C.  714,  10  S.  £.  143.  But  sions  as  to  liens  cannot  be  made  appli- 
a  law  is  void  which  makes  pool  selling  cable  to  but  two  counties.  Woodard  v. 
innocent  under  certain  circumstances,  Brien,  14  Lea,  620.  [^When  the  laws 
while  it  is  generally  an  offence.  Daly  already  provide  for  the  inspection  of 
V.  State,  18  Lea,  228.  [|An  act  requiring  grain,  live-stock,  and  dressed  meats,  an 
repayment  of  taxes  erroneously  paid  can-  exception  of  dealers  in  such  products 
not  be  made  applicable  to  a  single  county,  from  the  provisions  of  an  act  requiring 
Hamilton  Co.  Com'rs  v.  Rasche,  60  Ohio  commission  merctiants  in  cities  of  speci- 
St.  103,  83  N.  E.  408,  19  L.  R.  A.  584  J  fied  size  to  take  out  licenses  is  not  void 

^  See  tiie  Iowa  R.  R.  Land  Co.  v.  Soper,  on  account  of  arbitrariness.    Lasher  v. 

89  Iowa,  112;  Matter  of  Goodell,  39  Wis.  People,  183  III.  226,  56  N.  E.  663,  47 

232,  20  Am.  Rep.  42;  Commonwealth  v.  L.  U.  A.  802,  75  Am.  St.  103.]    A  statute 

Hamilton  Mfg.  Co.,  120  Mass.  883.  exempting  from  taxation  property  to  the 

^  The    constitutional  requirement  of  amount  of  9600  of  widows  and  maids 
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or  of  bankers,  may  require  special  statutory  regulations  for  the 
general  benefit,  and  it  may  be  matter  of  public  policy  to  give 
laborers  in  one  business  a  specific  lien  for  their  wages,  when  it 
would  be  impracticable  or  impolitic  to  do  the  same  for  persons 
engaged  in  some  other  employments,  (a)  If  the  laws  be  otherwise 
unobjectionable,  all  that  can  be  required  in  these  cases  is,  that 
they  be  general  in  their  application  to  the  class  or  locality  to 
which  they  apply  ;  and  they  arc  then  public  in  character,  and  of 
their  propriety  and  policy  the  legislature  must  judge.  (6) 

But  a  statute  would  not  be  constitutional  which  should  pro- 
scribe a  class  or  a  party  for  opinion's  sake,^  or  which  should 

held  unconstitutional  because  unequal.  Simmons  u.  West.  U.  Tel.  Co.,  63  S.  C.  425, 
State  V.  Indianapolis,  69  Ind.  875.  35  Am.  41  S.  E.  521,  57  L.  R.  A.  607.J  So  one 
Rep.  223;  Warner  v,  Curran,  75  Ind.  forbidding  burying  an  animal  killed  by 
309.  [^A  statute  forbidding  contracts  a  train.  Bannon  v.  State,  49  Ark.  167,  4 
between  railway  companies  and  their  em-  S.  W.  655.  An  attorney  fee,  as  a  penalty, 
ployees,  and  exempting  such  companies  may  be  allowed  for  non-compliance  with 
from  liability  for  damages  for  personal  fencing  law  if  animal  is  so  killed.  Peoria, 
injuries,  is  void  as  class  legislation  and  as  D.  &  £.  Ry.  Co.  v.  Duggan,  109  III.  537. 
an  unreasonable  restraint  upon  freedom  of  Contra,  Wilder  v.  Chicago,  &c.  Ry.  Co., 
contract.  Shaver  v.  Pennsylvania  Ry.  76  Mich.  882,  38  N.  W^.  289;  South,  &c. 
Co.,  71  Fed.  Rep.  931.;]  R.  R.  Co.  v.  Morris,  65  Ala.  193;  as 
It  is  not  com{>etent  to  except  from  class  legislation.  [^See  in  addition  upon 
riglit  to  recover  for  ii^jury  from  defective  statutes  allowing  attorney's  fees  in  par- 
sidewalk  all  who  do  not  reside  in  States  ticular  classes  of  cases.  Gano  v.  Minne- 
wliere  similar  injuries  constitute  right  of  apolis  &  St.  L.  l\y,  Co.,  114  Iowa,  713,  87 
action.  Pearson  v.  Portland,  69  Me.  278,  N.  W.  714,  55  L.  R.  A.  263,  and  cases 
31  Am.  Rep.  276.  The  rule  of  non-lia-  cited.  Hocking  Valley  Coal  Co.  v.  Ros- 
bility  of  the  master  to  a  servant  for  in-  ser,  53  Ohio  St.  12,  41  N.  E.  263,  29  L.  R. 
jury  suffered  through  a  fellow-servant's  A.  886;  Vogel  v.  Pekoe,  157  III.  339,  42 
negligence  may  be  abrogated  as  to  rail-  N.  R.  386,  80  L.  R.  A.  491 ;  Cameron  v. 
road  companies.  Missouri  Pac.  Ry.  Co.  t*.  Chicago,  M.  &  St.  P.  Ry.  Co.,  60  Minn. 
Mackeye,  33  Kan.  298,  6  Pac.  291.  A  100,  61  N.  W.  814,  31  L.  R.  A.  553;  Title 
police  regulation,  affecting  all  railroads.  Guaranty  Co.  v.  Wrenn,  35  Oreg.  62,  56 
to  enforce  a  quicker  delivery  of  freight  Pac.  271,  76  Am.  St.  454.] 
is  valid.  Little  Rock,  &c.  Ry.  Co.  v.  i  The  sixth  section  of  the  Metropoli- 
Hanniford,  49  Ark.  291,  5  S.  W.  294.  QA  tan  Police  Law  of  Baltimore  (1859)  pro- 
statute  rendering  telegraph  companies  vided  that  **  no  Black  Republican,  or  in- 
liable  for  mental  anguish  caused  by  fail-  dorser  or  supporter  of  the  Helper  book, 
ure  to  promptly  transmit  and  deliver  shall  be  appointed  to  any  office  *'  under 
messages  does  not  deprive  them  of  prop-  the  Board  of  Police  which  it  established, 
erty  without  due  process  of  law  or  deny  This  was  claimed  to  be  unconstitutional, 
them  the  equal  protection  of  the  law.  as  introducing  into  legislation  the  princi- 

(a)  QThe  classification  underlying  such  legislation  must  be  a  reasonable  one.  If 
arbitrary  or  unreasonable,  the  courts  do  not  hesitate  to  declare  the  legislation  Toid. 
Sutton  V.  State,  96  Tenn.  696,  36  S.  W.  697,  33  L.  R.  A.  589.  A  statute  providing  for 
the  treatment  of  inebriates  at  the  expense  of  the  county,  and  limiting  the  operation 
of  such  legislation  to  counties  having  a  population  of  fifty  thousand  or  more,  is  void 
as  being  unreasonable  to  so  restrict  its  application.  Murray  v.  Board  of  Co.  Com'rs, 
81  Minn.  359,  84  N.  W.  103,  88  Am.  St.  379,  51  L.  R.  A.  828.] 

(6)  [But  see  People  v.  Coolidge,  124  Mich.  664, 83  N.  W.  594,  60  L.  R.  A.  498,  ap- 
parently c<mtra.'2 
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select  particular  individuals  from  a  class  or  locality,  and  subject 
them  to  peculiar  rules,  or  impose  upon  them  special  obligations 
or  burdens  from  which  others  in  the  same  locality  or  class  are 
exempt.^ 

pie  of  proscription  for  the  sake  of  politi-  68  A?r.  100,  29  Am.  Rep.  739;  Kinney's 
cal  opinion,  whicti  was  directly  op()08ed  Case,  SO  Gratt.  858;  Frasher  v.  State,  8 
to  the  cardinal  principles  on  which  the  Tex.  A  pp.  263, 80  Am.  Hep.  131 ;  Lonas  v. 
Constitution  was  founded.  The  court  State,  S  Heisk.  287,  1  Green,  Cr.  R.  462 ; 
dismissed  the  objection  in  the  following  Ex  reL  Hobbs  &  Joimson,  1  Woods,  687 ; 
words:  **  That  portion  of  the  sixth  sec-  Ex  parte  Kinney,  8  Hughes,  9j  Ex  parte 
tion  which  relates  to  Black  Repnblicans,  Francois,  8  Woods,  867.  []The  exclusion 
&c.,  is  obnoxious  to  the  objection  urged  of  colored  persons  from  a  jury  on  account 
against  it,  if  we  are  to  consider  that  class  of  color  violates  the  constitutional  provi- 
of  persons  as  proscribed  on  account  of  sion  for  the  protection  of  civil  rights, 
their  political  or  religious  opinions.  But  State  v.  Peoples,  181  N.  C.  784,  42  S.  E. 
we  cannot  understand,  officially,  who  are  814.^  It  is  also  said  colored  ctiildren 
meant  to  be  afifected  by  the  proviso,  and  may  be  required  to  attend  separate 
therefore  cannot  express  a  judicial  opinion  schools,  if  impartial  provision  is  made  for 
on  the  question."  Baltimore  r.  State,  16  their  instruction.  State  v.  Duffy,  7  Nev. 
Md.  876,  468, 484.  This  does  not  seem  to  842,  8  Am.  Rep.  718 ;  Cory  v.  Carter,  48 
be  a  very  satisfactory  disposition  of  so  Ind.  327 ;  Ward  v.  Flood,  48  Cal.  86 ; 
grave  a  constitutional  objection  to  a  leg-  State  r.  McCann,  21  Ohio  St.  198 ; 
islative  act.  That  courts  may  take  judi-  People  r.  Gallagher,  98  N.  Y.  488;  Ber- 
cial  notice  of  the  fact  that  the  electors  of  tonneau  o.  School  Directors,  3  Woods, 
the  country  are  divided  into  parties  with  177.  But  some  States  forbid  this.  People 
well-known  designations  cannot  be  v.  Board  of  Education,  18  Mich.  400; 
doubted ;  and  when  one  of  these  is  pro-  Clark  v.  Board  of  Directors,  24  Iowa, 
scribed  by  a  name  familiarly  applied  to  266 ;  Dove  v.  School  District,  41  Iowa, 
it  by  its  opponents,  the  inference  that  it  689;  Chase  v.  Stephenson,  71  111.  883; 
is  done  because  of  political  opinion  seems  People  v.  Board  of  Education  of  Quincy, 
to  be  too  conclusiye  to  need  further  sup-  101  SI.  308 ;  Board  of  Education  v.  Tin- 
port  than  that  which  is  found  in  the  act  non,  26  Kan.  1 ;  Pierce  v.  Union  Dist.,  46 
itself.  And  we  know  no  reason  why  N.J.  L.  76;  Kaine  v.  Com.,  101  Pa.  St.  490. 
courts  should  decline  to  take  notice  of  See  Dawson  v.  Lee,  83  Ky.  49.  And 
these  facts  of  general  notoriety,  which,  when  separate  schools  are  not  established 
like  the  names  of  political  parties,  are  a  for  colored  children,  they  are  entitled  to 
part  of  the  public  history  of  the  times,  admission  to  the  other  public  schools. 
A  statute  requiring  causes  in  which  the  State  v,  Dufly,  supra.  Where  separate 
▼enue  has  been  changed  to  be  remanded  schools  are  allowed,  property  of  whites 
on  the  affidavits  of  three  unconditional  cannot  be  taxed  for  white  schools  alone. 
Union  men,  that  justice  can  be  had  in  and  of  negroes  for  negro  schools.  Puitt 
the  courts  where  it  originated,  held  void,  v.  Com'rs,  94  N.  C.  709;  Clay  brook  v. 
on  the  principles  stated  in  the  text,  in  Owensboro,  16  Fed.  Rep.  297. 
Brown  v.  Haywood,  4  Heisk.  867.  ^  Lin  Sing  v.  Washburn,  20  Cal.  684 ; 
It  has  been  decided  that  State  laws  Brown  r.  Haywood,  4  Heisk.  867.  A  San 
forbidding  the  intermarriage  of  whites  and  Francisco  ordinance  required  every  male 
blacks  are  such  police  regulations  as  are  person  imprisoned  in  the  county  jail  to 
entirely  within  the  power  of  the  States,  have  his  hair  cut  to  an  uniform  length  of 
notwithstanding  the  proyisions  of  the  one  inch.  Tliis  was  held  invalid,  as  be> 
new  amendments  to  the  federal  Constitu-  ing  directed  specially  against  the  Chinese, 
tion.  State  v.  Jackson,  80  Mo.  176;  State  Ah  Kow  v.  Nonan,  6  Sawyer,  662.  See 
V.  Gibson.  86  Ind.  889,  10  Am.  Rep.  42;  Tick  Wo  v.  Hopkins,  118  U.  S  866,  6 
State  V.  Hairston,  63  N.  C.  461 ;  State  v.  Sup.  Ct.  Rep.  1064.  [A  statute  defining 
Kenny,  76  N.  C.  261,  22  Am.  Rep.  683;  a  "tramp"  and  prescribing  a  heavier 
Ellis  r.  State,  42  Ala.  626 ;  Green  v.  State,  punishment  for  certain  criminal  conduct 


558  CONSTITUTIONAL  LIiMITATIONS.  [CH.  XL 

The  legislature  may  suspend  the  operation  of  the  general  laws 
of  the  State ;  but  when  it  does  so  the  suspension  must  be  general, 
and  cannot  be  made  for  individual  cases  or  for  particular  locali- 
ties.^ Privileges  may  be  granted  to  particular  individuals  when 
by  80  doing  the  rights  of  others  are  not  interfered  with ;  disabili- 
ties may  be  removed ;  the  legislature  as  parens  patrice^  when  not 
forbidden,  may  grant  authority  to  the  guardians  or  trustees  of 
incompetent  persons  to  exercise  a  statutory  control  over  their 
estates  for  their  assistance,  comfort,  or  support,  or  for  the  dis- 

of  such  persons  than  is  attached  to  sirni-  ertj  taxed  to  be  protected  by  the  meas- 
lar  conduct  of  others  is  not  invalid  for  ures  provided  out  of  tlie  proceeds  of  such 
that  reason.  It  is  uniform  in  its  applica-  taxes.  Atcliison,  T.  &  S.  F.  R.  Co.  v, 
tion  to  aU  wittiin  the  class.  State  r.  Clark,  60  Kan.  826,  58  Pac.  477,  47  L.  R. 
Hogan,  68  Ohio,  202,  68  N.  E.  572,  52  A.  77.  The  recent  "department  store" 
L.  R.  A.  863.  See  post,  887,  a.  Upon  legislation  enacted  in  some  form  in  several 
question  of  special  legislation  see  Arms  of  the  States  has  been  before  the  courts 
V.  Ajer,  192  111.  601,  61  N-  E.  851,  85  in  severnl  cases,  and  has  generally  been 
Am.  St.  357 .J  In  Louisiana  an  ordi-  overturned  as  an  arbitrary  snd  unreason- 
nance  forbidding  the  sale  of  goods  on  able  restraint  upon  the  freedom  to  con- 
Sunday,  but  excepting  from  its  opera-  tract,  as  an  attempt  to  use  the  police 
tion  those  keeping  their  places  of  business  power  of  the  State  where  there  is  no 
closed  on  Saturday,  was  held  partial  and  occasion  for  its  exercise,  and  as  den3-ing 
therefore  unconstitutional.  Shreveport  property  rights  to  one  class  in  the  com- 
V,  Levy,  26  La.  Ann.  671,  21  Am.  Rep.  munity,  permitted  to  others.  Chicngo  v. 
553.  A  Sunday  closing  law  is  not  une-  Netcher,  188  III.  104,  55  N.  £.  707,  75 
qual  because  it  excepts  certain  business  Am.  St.  08 ;  State  ex  rtl.  Wyatt  r.  Ash- 
as  necessary.  Lieberman  v  State,  26  Neb.  brook,  154  Mo.  875, 55  S.  W.  627, 77  Am. 
464,  42  N.  W.  419.  A  liquor  seller  may  St.  765,  48  L.  R.  A.  266.] 
not  be  forbidden  to  sign  the  bond  of  an-  ^  The  statute  of  limitations  cannot  be 
other  liquor  seller.  Kuhn  v.  Common  suspended  in  particular  cases  while  al- 
Council,  70  Mich.  584,  88  N.  W.  470.  lowed  to  remain  in  force  generally.  Hoi- 
Nor  may  the  right  to  sell  liquor,  where  den  v.  James,  11  Mass.  896 ;  Davison  p. 
a  lawful  business,  be  made  dependent  on  Johonnot,  7  Met.  888.  See  antet  p.  521, 
the  caprice  or  private  judgment  of  the  note.  The  general  exemption  laws  can- 
board  which  approves  the  sellers'  bond,  not  be  varied  for  particular  cases  or  local- 
People  V.  Haug,  68  Mich.  549,  37  N.  W.  ities.  Bull  v.  Conroe,  13  Wis.  283,  244. 
21.  Keeping  open  after  legal  hours  can-  The  legislature,  when  forbidden  to  grant 
not  be  declared  a  breach  of  the  peace  for  divorces,  cannot  pass  special  acts  author^ 
which  an  arrest  may  be  made  without  a  izing  the  courts  to  grant  divorces  in  par* 
warrant.  Id,  There  is  no  reason,  how-  ticular  cases  for  causes  not  recognized  in 
ever,  why  the  law  should  not  take  notice  the  general  law.  Teft  v.  Teft,  3  Mich, 
of  peculiar  views  held  by  some  classes  of  67 ;  Simonds  v,  Simonds,  103  Mass.  572. 
people,  which  unfit  them  for  certain  pub-  See,  for  the  same  principle,  Alter's  Ap- 
lic  duties,  and  excuse  them  from  the  peal,  67  Pa.  St.  841.  The  authority  in 
performance  of  such  duties ;  as  Quakers  emergencies  to  suspend  the  civil  laws 
are  excused  from  military  duty,  and  per-  in  a  part  of  the  State  only,  by  a  declara^ 
sons  denying  the  right  to  inflict  capital  tion  of  martial  law,  we  do  not  call  in 
punishment  are  excluded  from  juries  in  question  by  anything  here  stated.  Nor 
capital  cases.  These,  however,  are  in  in  whnt  we  have  here  said  do  we  have 
the  nature  of  exemptions,  and  they  rest  any  reference  to  suspensions  of  the  laws 
upon  considerations  of  obvious  necessity,  generally,  or  of  any  particular  law,  under 
[A  fire  tax  upon  property  is  void  as  to  the  extraordinary  circumstances  of  re* 
railroads  unless  their  property  is  accorded  bellion  or  war. 
equality  of  opportunity  with  otlier  prop- 
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charge  of  legal  or  equitable  liens  upon  their  property ;  but  every 
one  has  a  right  to  demand  that  he  be  governed  by  general  rules, 
and  a  special  statute  which,  without  his  consent,  singles  his  case 
out  as  one  to  be  regulated  by  a  different  law  from  that  which  is 
applied  in  all  similar  cases,  would  not  he  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as  is  not  within  the 
province  of  free  governments.  Those  wlio  make  the  laws  "  are  to 
govern  by  promulgated,  established  laws,  not  to  be  varied  in  par- 
ticular cases,  but  to  have  one  rule  for  rich  and  poor,  for  the 
favorite  at  court  and  the  countryman  at  plough."  ^  This  is  a 
maxim  in  constitutional  law,  and  by  it  we  may  test  the  authority 
and  binding  force  of  legislative  enactments.^ 

1  Locke  on  Civil  OoTernment,  §  142 ;  Gordon,  such  a  proviso  would  receive 
State  V.  Duffy,  7  Nev.  849 ;  Strauder  v.  the  sanction  or  even  the  countenance  of 
W.  Virginia,  100  U.  S.  803 ;  Bemier  v,  a  court  of  law  ?  And  how  does  the  sup- 
Russell,  89  111.  60.  [^This  principle  is  not  posed  case  differ  from  the  present  1  A 
to  be  carried  so  far  as  to  put  all  persons  resolve  passed  after  the  general  law  can 
on  an  equality  as  to  rights  which  are  not  produce  only  the  same  effect  as  such  pro- 
natural  rights.  So  though  there  be  a  viso.  In  fact,  neither  can  have  any  legal 
statute  providing  that  the  masculine  shall  operation.''  See  also  Durham  v.  Lewis- 
include  all  genders,  a  woman  is  not  enti-  ton,  4  Me.  140;  Holden  v.  James,  11  Mass. 
tied  to  admission  to  the  bar  under  a  stat-  396 ;  Piquet,  Appellant,  6  Pick.  65 ;  Budd 
ute  providing  that  "any  male  citizen,"  t;.  State, 3  Humph.  483 ;  Van  Zant  v.  Wad- 
possessing  certain  qualifications,  shall  be  dell,  2  Terg.  260 ;  People  o.  Frisbie,  26 
admitted,  and  such  statute  is  valid.  Re  Cal.  135;  Davis  v.  Menaslia,  21  Wis.  491; 
Maddox,  93  Md.  727,  50  Atl.  487,  55  Lancaster  r.  Barr,  25  Wis.  560;  Brown 
L.  R.  A.  298,  and  cases  cited  in  note.]  v.  Haywood,  4  Heisk.  857  ;  Wally's  Heirs 

3  In  Lewis  v.  Webb,  8  Me.  326,  the  t*.  Kennedy,  2  Yerg.  554,  24  Am.  Dec. 
validity  of  a  statute  granting  an  appeal  511.  In  the  last  case  it  is  said:  "The 
from  a  decree  of  the  Probate  Court  in  a  rights  of  every  individual  must  stand  or 
particular  case  came  under  review.  The  fall  by  the  same  rule  or  law  that  governs 
court  say :  *'  On  principle  it  can  never  be  every  other  member  of  the  body  politic, 
witliin  the  bounds  of  legitimate  legisla-  or  land,  under  similar  circumstances; 
tion  to  enact  a  special  law,  or  pass  a  re-  and  every  partial  or  private  law,  which 
solve  dispensing  with  the  general  law  in  directly  proposes  to  destroy  or  affect  in- 
aparticularcflfe,  and  granting  a  privilege  dividual  rights,  or  does  the  same  thing 
and  indulgence  to  one  man,  by  way  of  by  affording  remedies  leading  to  similar 
exemption  from  the  operation  and  effect  consequencesjs  unconstitutional  and  void, 
of  such  general  law,  leaving  all  other  per-  Were  it  otherwise,  odious  individuals  and 
sons  under  its  operation.  Such  a  law  is  corporations  would  be  governed  by  one 
neither  just  nor  reasonable  in  its  conse-  law;  the  mass  of  the  community  and 
quences.  It  is  our  boast  that  we  live  those  who  made  the  law,  by  another; 
under  a  government  of  laws,  and  not  of  whereas  the  like  general  law  affecting 
men;  but  this  can  hardly  be  deemed  a  the  whole  community  equally  could  not 
blessing,  unless  those  laws  have  for  their  have  l>een  passed."  Special  burdens  can- 
immovable  basis  the  great  principles  of  not  be  laid  upon  a  particular  class  in  the 
constitutional  equality.  Can  it  be  sup-  community.  Millett  v.  People,  117  III. 
posed  for  a  moment  that,  if  the  legisla-  294,  7  N.  E.  681.  Miners  and  manufac- 
ture should  pass  a  general  law,  and  add  turers  alone  cannot  be  forbidden  to  pay 
a  section  by  way  of  proviso,  that  it  never  in  store  orders.  State  v.  Goodwill,  88 
should  be  construed  to  have  any  opera-  W.  Va.  179,  10  S.  E.  285.  See,  also, 
tion  or  effect  upon  the  persons,  rights,  or  Godcharles  t;.  Wigeman,  118  Pa.  St.  481, 
property  of  Archelaus  Lewis  or  John  6  Atl.  854 ;  State  v.  Fire  Creek,  Ac.  Co., 
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Special  courts  cannot  be  created  for  the  trial  of  the  rights  and 
obh'gations  of  particular  parties ;  ^  and  those  cases  in  which  legis- 
lative acts  granting  new  trials  or  other  special  relief  in  judicial 
proceedings,  while  they  have  been  regarded  as  usurpations  of 
judicial  authority,  have  also  been  considered  obnoxious  to  the 
objection  that  they  undertook  to  suspend  general  laws  in  special 
cases.  The  doubt  might  also  arise  whether  a  regulation  made 
for  any  one  class  of  citizens,  entirely  arbitrary  in  its  character,  and 
restricting  their  rights,  privileges,  or  legal  capacities  in  a  manner 
before  unknown  to  the  law,  could  be  sustained,  notwithstanding  its 

33  W.  Va.  188,  10  S.  E.  288.    [^Statute  legal  tribunal  and  denied  it  to  others, 

attempting  to  give  laborers,  employed  by  Dike  v.  State,  38  Minn.  866,  88  N.  W.  95. 

any  corporation  that  fails  to  pay  its  labor-  [^The  legislature  cannot  restrict  the  power 

era  monthly,  "  a  lien  on  all  the  property  of  the  courts  to  determine  whether  the 

of  said  corporation  .  .  .  which  lien  shall  facts  in  a  case  coming  before  the  court 

take  preference  over  all  other  liens  ex-  amount  to  negligence  or  not,  nor  can  it 

cept  duly  recorded  mortgages  or  deeds  make  the  failure  of  a  railroad  commis- 

of  trust,"  and  in  addition  '*  a  reasonable  sioner  to  require  a  flagman   to  be  sta- 

attorney's  fee  "  upon  suit  brought  there-  tioned  at  a  railway  crossing  conclusive 

under,  is  void  as  involTing  an  uncon-  that  the  failure  of  the  railway  company 

stitutional    discrimination.     Jolmson    v.  to  station  one  there  is  not  negligence. 

Goodyear  Mining  Co.,  127  Cal.  4,  59  Pac.  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.408, 

804,  47  L.  R.  A.  338;  and  see  other  cases  12  Sap.  Ct.  Hep.  679.^    And  physicians 

pro  and  con  in  notes  on  equal  protection  on  who  have  not  a  diploma  and  have  not 

pp.  16  and  560,  ante  and  post.    A  statute  practised  a  certain  time  in  the  State  may 

making  it  unlawful  to  prevent  or  attempt  be  required  to  take  out  a  license.    State 

to  prevent  an  employee  from  joining  any  v.  Green,  1 12  Ind.  462,   14  N.  E.  852 ; 

lawful  labor  organization,  ur  to  discharge  People  v.  Phlppen,  70  Mich.  6,  37  N.  W. 

a  laborer  because  of  his  connection  with  888.     Contra  in  New  Hampshire,  State 

such  organization,  is  void  as  violating  the  v.  Pennoyer,  65  N.  H.  118, 18  Atl.  878; 

constitutional  guarantee  against  depriv-  State  v.  Hinman,  65  N.  H.  108,  18  AtL 

ing  any  person  of  life,  liberty,  or  property  194.    See  further  cases,  p.  890,  note  2, 

without  due  process  of  law.    Gillespie  v.  post. 

People,  188  111.  176,  58  N.  £.  1007,  52  ^  As,  for  instance,  the  debtors  of  a 
L.  R.  A.  283 ;  State  v.  Julow,  129  Mo.  particular  bank.  Bank  of  the  State  n. 
163,  31  S.  W.  781,  29  L.  R.  A.  257,  60  Cooper,  2  Yerg.  599,  24  Am.  Dec.  517. 
Am.  St.  443.]]  Recovery  against  news-  Comiiare  Durkee  v»  Janesville,  28  VVis. 
.paper  publishers  for  libel  cannot  be  464,  in  which  it  was  declared  that  a 
limited  to  actual  damage,  provided  a  special  exemption  of  the  city  of  Janes- 
retraction  is  published  and  the  libel  was  ville  from  the  payment  of  costs  in  any 
published  in  good  faith.  Park  v.  Detroit  proceeding  against  it  to  set  aside  a  tax  or 
Free  Press  Co.,  72  Mich.  568,  40  N.  W.  tax  sale  was  void.  And  see  Memphis  v. 
781.  Otherwise  in  Minnesota.  Allen  p.  Fisher,  9  Bax.  240.  In  Matter  of  Nichols, 
Pioneer  Press  Co.,  40  Minn.  117. 41  N.  W.  8  R.  I.  50,  a  special  act  admitting  a  tort 
936.  See  further,  Officer  t'.  Young,  5  debtor  committed  to  jail  to  take  the  poor 
Yerg.  820 ;  Griffin  v.  Cunningham,  20  debtor's  oath  and  be  discharged,  was  held 
Gratt.  31  (an  instructive  case) ;  Dorsey  void.  The  legislature  cannot  confer  upon 
V.  Dorsey,  37  Md.  64, 11  Am.  Rep.  528;  a  corporation  priyileges  or  exemptions 
Trustees  v,  Bailey,  10  Fla.  238 ;  I^wson  which  it  could  not  confer  constitutionally 
t;.  Jeffries,  47  Miss.  686,  12  Am.  Rep.  upon  a  private  person.  Gordon  v.  Build- 
842;  Arnold  v.  Kelley,  5  W.  Va.  446;  ing  Association,  12  Bush,  110.  As  to 
ante,  pp.  187-139.  But  an  act  was  sua-  what  is  not  a  violation  of  this  principle, 
tained  in  Minnesota  which  gare  one  see  United  Sutes  v.  Union  Pac  B.  R.  Ca, 
individual  a  right  of  appeal  from  the  98  U.  S.  569. 
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generality.  Distinctions  in  these  respects  must  rest  upon  some 
reason  upon  which  they  can  be  defended,  —  like  the  want  of  capa- 
city in  infants  and  insane  persons ;  and  if  the  legislature  should 
undertake  to  provide  that  persons  following  some  specified  lawful 
trade  or  employment  should  not  have  capacity  to  make  contracts, 
or  to  receive  conveyances,  or  to  build  such  houses  as  others  were 
allowed  to  erect,  or  in  any  other  way  to  make  such  use  of  their  prop- 
erty as  was  permissible  to  others,  it  can  scarcely  be  doubted  that 
the  act  would  transcend  the  due  bounds  of  legislative  power,  even 
though  no  express  constitutional  provision  could  be  pointed  out  with 
which  it  would  come  in  conflict,  (a)  To  forbid  to  an  individual  or  a 
class  the  right  to  the  acquisition  or  enjoyment  of  property  in  such 
manner  as  should  be  permitted  to  the  community  at  large,  would 
be  to  deprive  them  of  liberty  in  particulars  of  primary  importance 
to  their  *'  pursuit  of  happiness ; "  ^  and  those  who  should  claim  a 
right  to  do  so  ought  to  be  able  to  show  a  specific  authority  there- 

1  Burlamaqui  (Politic.  Law,  c.  8,  §  15)  degree  as  tlie  same  claim  of  prjtection 
deflnes  natural  lU)€rtif  as  the  right  wliich  of  eacli  individual  admits  of,  or  in  tlie 
natare  gives  to  all  mankind  of  disposing  most  efficient  protection  of  liis  rigiits, 
of  their  persons  and  property  after  tlie  claims,  interests,  as  a  man  or  citizen,  or 
manner  they  judge  most  consonant  to  of  his  humanity  manifested  as  a  social 
tlieir  happiness,  on  condition  of  their  act-  being."  Civil  Liberty  and  Self-Govern- 
ing within  the  limits  of  the  law  of  nature,  ment.  **  Legal  Liberty,*'  says  Mackin- 
and  so  as  not  to  interfere  with  an  equal  tosh,  in  his  essay  on  the  Study  of  ttie 
exercise  of  the  same  rights  by  other  men.  Law  of  Nature  and  of  Nations,  '*  con- 
See  1  Bl.  Com.  125.  Lieber  says :  "  Lib-  sists  in  every  man's  security  against 
erty  of  social  man  consists  in  the  protec-  wrong." 
tion  of  unrestrained  action  in  as  high  a 

(a)  QAct  requiring  commission-merchants  engaged  in  the  sale  of  farm  produce  to 
give  bonds  in  specified  sum  conditioned  upon  faithful  performance  of  contracts,  held 
bad  in  People  i;.  Coolidge,  124  Mich.  664,  88  N.  W.  694,  60  L.  U.  A.  498.  88  Am.  St. 
852.  On  the  otiier  hand,  such  legislation  was  sustained  in  State  v.  Wagener,  77 
Minn.  488,  80  N.  W.  688,  778,  li:^,  46  L.  H.  A.  442,  77  Am.  St.  681,  and  in  Lasher 
V,  People,  188  111.  226,  56  N.  E.  663,  75  Am.  St.  108,  47  L.  K.  A.  802.  The  exemption 
of  real  estate  dealers  and  contractors  whose  business  does  not  amount  to  $1,000  per 
annum,  from  the  operation  of  an  ordinance  imposing  a  license  tax  for  tlie  transaction 
of  business,  is  unconstitutional.  Com.  r.  Clark,  196  Pa.  684,  46  Atl.  286,  57  L.  R.  A. 
848.  A  statute  providing  for  the  inspection  of  coal  mines  is  not  void  for  exempting 
mines  not  employing  more  than  five  men.  Consol.  Coal  Co.  v.  Illinois,  185  U.  S.  208, 
22  Sup.  Ct.  Rep!  616;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct. 
Rep.  481;  Brown  &  Allen  v.  Jacobs  Pharmacy  Co.,  116  Ga.  429,  41  So.  558,  57  L. 
R.  A.  547.  An  ordinance  giving  a  monopoly  to  union  labor  by  providing  that  all 
city  contracts  shall  provide  that  none  but  union  labor  shall  be  employed,  is  uncon- 
stitutional as  class  legislation.  Fiske  u.  State,  188  111.  206,  58  N.  E.  985,  52  L.  R.  A. 
291.  A  statute  requiring  persons  before  practising  osteopathy  to  study  four  years, 
and  pass  certain  examinations,  while  not  requiring  equivalent  preparation  of  those 
practising  according  to  other  schools  of  medicine,  is  unconstitutional.  State  v. 
Gravette,  05  Ohio,  289,  62  N.  £.  825.  87  Am.  St.  605,  55  L.  R.  A.  791.  See  also 
Cook  r.  Marshall  Co.,  —  Iowa,  — ,  92  N.  VV.  872 ;  Verges  v.  Milwaukee  Co.,  —  Wis.  — , 
92  N.  W.  44.] 

86 
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for,  instead  of  calling  upon  others  to  show  how  and  where  the 
authority  is  negatived. 

Equality  of  rights,  privileges,  and  capacities  unquestionably 
should  be  the  aim  of  the  law ;  and  if  special  privileges  are 
granted,  or  special  burdens  or  restrictions  imposed  in  any  case, 
it  must  be  presumed  that  the  legislature  designed  to  depart  as 
little  as  possible  from  this  fundamental  maxim  of  government.^ 

^  In  the  Case  of  Monopolies,  Darcy  i-.  nevertheless  competent  to  give  exclusive 
AUain,  II  Rep.  84,  the  grant  of  an  exclu-  rights  to  a  water  conipHny  to  supply  a 
sive  privilege  of  making  playing  cants  city  for  a  term  of  years.  Memphis  v. 
was  adjudged  void,  inasmuch  as  "  ttie  Water  Co.,  6  Heisk.  496.  A  corporation 
sole  trade  of  any  mechanical  artifice,  or  formed  under  a  general  law  allowing  for- 
any  other  monopoly,  is  not  only  a  dam-  mation  of  gas  companies  cannot  as  part 
age  and  prejudice  to  those  wlio  exercise  of  its  corporate  purposes  include  the  pur- 
the  same  trade,  but  also  to  all  other  sub-  cliase  and  holding  of  shares  of  existing 
jects ;  for  the  end  of  all  these  monopolies  gas  companies,  thus  creating  a  monopoly, 
is  for  the  private  gain  of  the  patentees.''  People  v.  Chicago  Gas  Trust  Co.,  130 
And  see  Norwich  Gas  Light  Co.  v.  Nor-  III.  268,  22  N.  E.  798.  See  People  v. 
wich  City  Gas  Co.,  25  Conn.  19;  State  v.  Refining  Co..  7  N.  Y.  Supp.  406.  ^City 
Cincinnati,  &c.  Gas  Co.,  18  Ohio  St.  262.  council's  grant  of  exclusive  right  to  re- 
Compare  with  these.  State  v.  Milwaukee  move  garbage  from  all  places  within  city 
Gas  Light  Co.,  20  Wis.  454.  On  this  limits,  was  sustained  in  Walker  v.  Jame- 
ground  it  has  been  denied  that  the  State  son,  140  Ind.  591,  39  N.  E.  869,  28  L.  R.  A. 
can  exercise  the  power  of  taxation  on  679,  49  Am.  St.  222;  and  in  Smiley  r. 
behalf  of  corpora tions  who  undertake  to  McDonald,  42  Neb.  5,  60  N.  W.  355,  27 
make  or  to  improve  the  thoroughfares  of  L.  R.  A.  540,  47  Am.  St.  684;  but  not  in 
trade  and  travel  for  their  own  benefit.  Be  Lowe,  54  Kan.  757,  89  Pac.  710,  27 
The  State,  it  is  said,  can  no  more  tax  the  L.  R.  A.  545;  upon  such  contracts,  see 
community  to  set  one  class  of  men  up  in  note  in  27  L.  R.  A.  540.  The  question 
business  than  another ;  can  no  more  sub-  of  equality  of  protection  and  privilege 
sidize  one  occupation  than  another;  can  under  the  Constitution  was  before  the 
no  more  make  donations  to  the  men  who  Supreme  Court  of  the  United  States  in 
build  and  own  railroads  in  consideration  Connolly  u.  Union  Sewer-Pipe  Co.,  184 
of  expected^  incidental  benefits,  than  it  U.  S.  540,  22  Sup.  Ct.  Rep.  431,  and  in 
can  make  them  to  the  men  who  build  speaking  of  an  anti-trust  statute  of  lUi- 
stores  or  manufactories  in  consideration  nois  which  exempted  from  its  operation 
of  similar  expected  benefits.  People  v.  producers  of  agricultural  products  and 
Township  Board  of  Salem,  20  Mich.  452.  Vaisers  of  live  stock,  that  court  said : 
See  further,  as  to  monopolies,  Chicago  v,  "  The  difficulty  is  not  met  by  saying 
Rumpff,  45  III.  90 ;  Gale  v,  Kalamazoo,  that  generally  speaking  the  State,  when 
23  Mich.  344.  In  Slate  v.  Mayor,  &c.  of  enactinglaws,  may,  in  its  discretion,  make 
Newark,  35  N.J.  157,  10  Am.  Rep.  223,  a  classification  of  firms,  corporations,  and 
the  doctrine  of  the  text  was  applied  to  a  associations  in  order  to  subserve  public 
case  in  which  by  statute  the  property  of  objects.  For  this  court  has  held  that , 
a  society  had  been  exempted  from  *'  taxes  classification  must  always  rest  upon  some 
and  assessments;"  and  it  was  held  that  difference  which  bears  a  reasonable  and 
only  the  ordinary  public  taxes  were  meant,  just  relation  to  the  act  in  respect  to  which 
and  the  property  might  be  subjected  to  the  classification  is  proposed  and  can 
local  assessments  for  municipal  purposes,  never  be  made  arbitrarily  and  without 
State  grants  are  not  exclusive  unless  any  such  basis.  .  .  .  But  arbitrary  selec- 
made  so  in  express  terms.  Tuckahoe  tion  can  never  be  justified  by  calling  it 
Canal  Co.  v.  Railroad  Co.,  II  Leigh,  42,  classification.  The  equal  protection  de- 
36  Am.  Dec.  374 ;  Gaines  v.  Coates,  51  niamled  by  the  Fourteenth  Amendment 
Miss.  385;  Wright  v.Nagle,  101  U.S.  791.  forbids  this.  ...  No  duty  rests  more 
Where  monopolies  are  forbidden,  it  is  imperatively  upon  the  courts  than  the 
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The  State,  it  is  to  be  presumed,  has  no  favors  to  bestow,  and 

designs  to   inflict  no  arbitrary  deprivation   of   rights.     Special 

privileges  are  always  obnoxious,  and  discriminations  against  per- 
sons or  classes  are  still  more  so  ;  and,  as  a  rule  of  construction, 
it  is  to  be  presumed   they  were  probably  not  contemplated  or 

designed.     It  has  been  held  that  a  statute  requiring  attorneys  to 

render  services  in  suits  for  poor  persons  without  fee  or  reward, 
was  to  be  confined  strictly  to  the  cases  therein  prescribed,  and  if 

by  its  terms  it  expressly  covered  civil  cases  only,  it  could  not  be 

extended  to  embrace   defences  of  criminal   prosecutions.^     So 

enforcement  of  those  constitutional  pro-  poses  to  which  it  is  addressed.    Classifi- 

visions  intended  to  secure  that  equality  cation  for  such  purposes  is  not  invalid, 

of  rights  wliich  is 'the  security  of  free  because  not  depending  on  scientific  or 

goTernmcnt.  ...    It    is    apparent    that  marked  differences  in  things  or  persons 

the  mere  fact  of  classification  is  not  suffi-  or  their  relations.    It  suffices  if  it  is  prac- 

cient  to  relieve  a  statute  from  the  reach  tical,  and  is  not  reviewable  unless  palpa- 

of  the  equality  clause  of  the  Fourteenth  biy  arbitrary."    In  Boorum  r.  Connelly, 

Amendment,  and  that  in  all  cases  it  must  66  N.  J.  L.  197,  48  Atl.  956,  88  Am.  St. 

appear,  not  only  that  a  classification  has  469,  it  is  held,  upon  the  authority  of  Van 

been  made,  but  also  that  it  is  one  based  Riper  v.  Parsons,  40  N.  J.  L.  123,  and 

upon  some  reasonable    ground  —  some  Rutgers  v.  Mayor  of  Brunswick,  42  N.  J.L. 

difference  which  bears  a  just  and  proper  61,  that  "a  law  framed  in  general  terms, 

relation  to  the  attempted  classification,  restricted  to  no  locality,  and  operating 

and  is  not  a  mere  arbitrary  selection."  equally  upon  ail  of  a  group  of  objects 

The  Connolly  case  is  followed  in  People  which,  having  regard  to  the  purpose  of 

n.  Butler  St.  F.  &  I.  Co.,  —  III.  — ,  66  N.  R.  the  legislation,  are  distinguished  by  char- 

849.    The  prior  cases  on  the  validity  of  acteristics  sufficiently  marked  and  im- 

legislation  affecting  different  classes  dif-  portant  to  make  them  a  class  by  them- 

ferenily  are  cited   in   the  opinion,  and  selves,   is   not  a  special   or   local  law, 

certain  of  them  distinguished,  particu-  but  a  general  law,    without   regard  to 

larly  Magoun  v.  Illinois  Trust  &  S.  B.  the  consideration  that,  within  this  State, 

Co.,  170  U.  S.  283,  18  Sup.  Ct.  Rep.  694,  there  happens  to  be  but  one  individual  of 

and  American  Sugar  R.  Co.  v.  Louisiana,  that  class,  or  one  place  where  it  produces 

179  U.  S.  89,  21  Sup.  Ct.  Rep.  43.    See  effect."] 

also  Iowa  Life  Ins.  Co.  v.  Lewis,  —  U.  S.  ^  Webb  v.  Baird,  6  Ind.  18.     [^Legisla- 

— ,  23  Sup.  Ct.  Rep.  126,  upon  the  right  ture  cannot  confine  the  use  of  low-test 

of  a  State  to  provide  for  the  recovery  of  petroleum  oil   for  lighting  purposes  to 

damages  and  attorney's  fees  against  life  apparatus  of  one  maker,  where  there  are 

and  health  insurance  companies  for  failure  others  adapted  to  the  same  use.     State 

to  pay  losses  when  they  mature,  against  v.  Santee,  111  Iowa,  1,  82  N.  W.  446,  53 

the  objection  of  class  legislation.    In  the  L.  R.  A.  768,  82  Am.  St.  489.    It  mny  be 

opinion.  Fidelity   Mut.  L.  Ins.  Asso.  i;.  noted  that  this  case  is  not  authority  for 

Mettler,  186  U.  S.  308,  22  Sup.  Ct.  Rep.  the  doctrine  that  a  State  may  not  under 

662,  is  relied  upon  and  followed,  the  court  any  circumstances   create  a  monopoly, 

holding  the  act  valid.      In   Magoun  v.  A  statute  requiring  a  longer  course  of 

Illinois,  etc.,  stt;)ra,  the  court  made  the  fol-  study  as   a  condition  to  the   obtaining 

lowing  declaration  of  the  principles  appli-  of  a  limited  certificate  for  the  practice  of 

cable  to  the  determination  of  questions  of  "  osteopathy  "  than  is  required  of  those 

classification  of  objects  for  purposes  of  contemplating    the   regular  practice    of 

legislation :  "  The  State  may  distinguish,  medicine,  is  void  for  inequality.    State  v. 

•elect,  and  classify  objects  of  legislation,  Gravett,  66  Ohio  St.  289,  G2  N.  E.  326,  65 

and  necessarily  the  power  must  have  a  L.  R.  A.  791,  87  Am.  St.  606 ;  a  statute 

wide  range  of  discretion,  and  tliis  because  for  the  regulation  of    the   practice    of 

of  the  function  of  legislation  and  the  pur-  medicine  excluded  from    its   operation. 
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where  a  constitutional  provision  confined  the  elective  franchise  to 
"  white  male  citizens,"  and  it  appeared  that  the  legislation  of  the 
State  had  always  treated  of  negroes,  mulattoes,  and  other  colored 
persons  in  contradistinction  to  white,  it  was  held  that  although 
quadroons,  being  a  recognized  class  of  colored  persons,  must  be  ex- 
cluded, yet  that  the  rule  of  exclusion  would  not  be  carried  further.* 
So  a  statute  making  parties  witnesses  against  themselves  cannot 
be  construed  to  compel  them  to  disclose  facts  which  would  subject 
them  to  criminal  punishment.^  And  a  statute  which  authorizes 
summary  process  in  favor  of  a  bank  against  debtors  who  have  by 
express  contract  made  their  obligations  payable  at  such  bank, 
being  in  derogation  of  the  ordinary  principles  of  private  right, 
must  be  subject  to  strict  construction.®  These  cases  are  only 
illustrations  of  a  rule  of  general  acceptance.* 

There  are  unquestionably  cases  in  which  the  State  may  grant 
privileges  to  specified  individuals  without  violating  any  constitu- 
tional principle,  because,  from  the  nature  of  the  case,  it  is  impos- 
sible they  should  be  possessed  and  enjoyed  by  all ;  ^  and  if  it  is 
important  that  they  should  exist,  the  proper  State  authority  must 
be  left  to  select  the  grantees.®  Of  this  class  are  grants  of  the 
franchise  to  be  a  corporation.*^  Such  grants,  however,  which  con- 
osteopaths,  dentists,  and  non-residents  preclude  a  State  denying  to  a  race,  e.  g, 
called  in  consultation  or  engaged  in  the  Chinese,  the  right  to  testify  agninst 
practice  adjacent  to  the  State  line,  and  other  persons.  l*eople  v.  Brady,  40  CaL 
was  upheld  as  a  reasonable  ctassiflcation.  198,  6  Am.  Rep.  604. 
Tarks  v,  Sute,  —  Ind.— ,  64  N.  K  862.  3  Broadbent  v.  State,  7  Md.  416.  See 
An  act  imposing  a  penalty  upon  the  failure  Knowles  v.  People,  15  Mich.  408. 
of  an  insurance  company  to  pay  its  losses  >  Bank  of  Columbia  v.  Okely,4  Wheat 
as  provided  in  its  contracts,  is  not  uncon-    285. 

stitutional,  as  not  applicable  to  the  obli-  *  See  1  Bl.  Com.  80,  and  note, 
gations  of  all  persons.  New  York  Life  ^  Mason  v.  Bridge  Co.,  17  W.  Va.  300. 
Ins.  Co.  V.  English,  —  Tex.  Civ.  App.  — ,  But  a  franchise  is  not  necessarily  exclu- 
70  S.  W.  440.  Decided  on  authority  of  sive  so  long  as  there  is  nothing  to  prevent 
Association  17.  Mettler,  185  U.  S.  308,22  grantinglike  power  to  another  corporation. 
Sup.  Ct.  Rep.  6(J2.]  Matter  of  Union  Ferry  Co.,  98  N.  Y.  139. 

^  People  v.  Dean,  14  Mich.  406.  See  ^  In  Gordon  v.  Building  Association, 
Bailey  v.  Fiske,  34  Me.  77  ;  Monroe  v.  12  Bush,  110,  it  is  decided  that  a  special 
Collins,  17  Ohio  St.  665.  The  decisions  privilege  granted  to  a  particular  corporar 
in  Ohio  were  still  more  liberal,  and  ranked  tion  to  take  an  interest  on  its  loans 
as  white  persons  all  who  had  a  prepon-  greater  than  the  regular  interest  allowed 
derance  of  white  blood.  Gray  v.  State,  4  by  law  is  void ;  it  not  being  granted  in 
Ohio,  858;  Jeffres  v.  Ankeny,  11  Ohio,  consideration  of  any  obligation  assumed 
872;  Thacker  u.  Hawk,  11  Ohio,  376;  by  the  corporation  to  serve  the  public. 
Anderson  v.  MlUikin,  9  Ohio  St.  668.  7  That  proper  grants  of  this  sort  are 
But  see  Van  Camp  t\  Board  of  Education,  not  to  be  regarded  as  partial  legislation, 
9  Ohio  St.  406.  Happily  all  such  ques-  see  Tipton  r.  Locomotive  Works,  108 
tions  are  now  disposed  of  by  constitutional  U.  S.  523,  1  Am.  &  Eng.  R.  R.  Cas.  517; 
amendments.  It  seems,  however,  in  the  North  and  S.  Ala.  R.  R.  Co.  v,  Morris,  66 
opinion  of  the  Supreme  Court  of  Call-  Ala.  198. 
fornia,  that  these   amendments  do  not 
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fer  upon  a  few  persons  what  cannot  be  shared  by  the  many,  and 
which,  though  supposed  to  be  made  on  public  grounds,  are  never- 
theless frequently  of  great  value  to  the  corporators,  and  therefore 
sought  with  avidity,  are  never  to  be  extended  by  construction 
beyond  the  plain  terms  in  which  they  are  conferred.  No  rule  is 
better  settled  than  that  charters  of  incorporation  are  to  be  con- 
strued strictly  against  the  corporators.^  The  just  presumption 
in  every  such  case  is,  that  the  State  has  granted  in  express  terms 
all  that  it  designed  to  grant  at  all.  "  When  a  State,"  says  the 
Supreme  Court  of  Pennsylvania,  *'  means  to  clothe  a  corporate 
body  with  a  portion  of  her  own  sovereignty,  and  to  disarm  herself 
to  that  extent  of  the  power  which  belongs  to  her,  it  is  so  easy  to 
say  so,  that  we  will  never  believe  it  to  be  meant  when  it  is  not 

said In  the  construction  of  a  charter,  to  be  in  doubt  is  to 

be  resolved ;  and  every  resolution  which  springs  from  doubt  is 
against  the  corporation.  If  the  usefulness  of  the  company  would 
be  increased  by  extending  [its  privileges],  let  the  legislature  see 
to  it,  but  let  it  be  remembered  that  nothing  but  plain  English 
words  will  do  it."  ^  This  is  sound  doctrine,  and  should  be 
vigilantly  observed  and  enforced. 

1  Providence  Bank  v.  Billings,  4  Pet.  581 ;  Spring  VaUey  Water  Works  v. 
614;  Charles  River  Bridge  v.  Warren  San  Francisco,  62  CaL  111;  Gaines  v. 
Bridge,  11  Pet.  420, 544 ;  Perrine  r.  Ches-  Coates,  51  Miss.  336.  We  quote  from 
apeake  &  Delaware  Canal  Co.,  9  How.  the  Supreme  Court  of  Connecticut  in 
172;  Richmond,  &c.  R.  R.  Co.  r.  Louisa  Bradley  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  21 
R.  R.  Co.,  13  How.  71 ;  Bradley  v.  N.  Y.  Conn.  294,  306:  "The  rules  of  construc- 
&  N.  H.  R.  R.  Co.,  21  Conn.  294 ;  Parker  tion  which  apply  to  general  legislation,  in 
V.  Sunbary  &  Erie  R.  R.  Co.,  19  Pa.  regard  to  those  subjects  in  which  the 
St.  211;  Wales  v.  Stetson,  2  Mass.  143;  public  at  large  are  interested,  are  essen- 
Clienango  Bridge  Co.  v.  Binghamton  tially  different  from  those  wiiich  apply  to 
Bridge  Co.,  27  N.  Y.  87,  and  8  Wall.  51 ;  private  grants  to  individuals,  of  powers 
State  V.  Krebs,  64  N.  C.  604.  [[Stein  r.  or  privileges  designed  to  be  exercised 
Bienville  Water  S.  Co.,  141  U.  S.  67,  11  with  special  reference  to  their  own  ad- 
Sup.  Ct  Rep.  892 ;  Central  Transp.  Co.  vantage,  although  involving  in  their 
V,  Pullman's  P.  C.  Co.,  189  U.  S.  24,  11  exercise  incidental  benefits  to  the  com- 
Sup.  Ct.  Rep.  478;  Skaneateles  Water-  muni ty  generally.  The  former  are  to  be 
works  Co.  V.  Skaneateles,  161  N.  Y.  154,  expounded  largely  and  beneficially  for 
66  N.  E.  662,  46  L.  R.  A.  687.]  the  purposes  for  which  they  were  en- 

^  Pennsylvania  R.  R.  Co.  v.  Canal  acted,  the  latter  liberally,  in  fnvor  of  the 
Commissioners,  21  Pa.  St.  9,  22.  And  public,  and  strictly  as  against  the  gran- 
see  Commonwealth  r.  Pittsbarg,  &c.  R.  R.  tees.  The  power  in  tlie  one  case  is  origi- 
Co,  24  Pa.  St.  169;  Chenango  Bridge  nal  and  inherent  in  the  State  or  sovereign 
Co.  r.  Binghamton  Bridge  Co.,  27  N.  Y.  power,  and  is  exercised  solely  for  the 
87.  98,  per  Wright,  J. ;  Baltimore  v.  Balti-  general  good  of  the  community ;  in  the 
more,  &c.  R.  R.  Co.,  21  Md.  60;  Tuckn-  other  it  is  merely  derivative,  is  special  if 
hoe  Canal  Co.  v.  Railroad  Co.,  11  Leigh,  not  exclu«ive  in  its  character,  and  is  in 
42,  86  Am.  Dec.  374;  Richmond  v.  Rich-  derogation  of  common  right,  in  the  sense 
mond  &  Danville  R.  R  Co.,  21  Gratt.  that  it  confers  privileges  to  which  the 
604 ;  Holyoke  Co.  r.  Lyman.  16  Wall,  members  of  the  community  at  large  are 
600 ;  Delanoey  v.  loaurance  Co.,  62  N.  H.  not  entitled.    Acts  of  the  former  kind, 
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And  this  rule  is  not  confined  to  the  grant  of  a  corporate  fran- 
chise, but  it  extends  to  all  grants  of  franchises  or  privileges  by 
the  State  to  individuals,  in  the  benefits  of  which  the  people  at 
large  cannot  participate.  "  Private  statutes,"  says  Parsons^  Ch.  J., 
"  made  for  the  accommodation  of  particular  citizens  or  corpora- 
tions, ought  not  to  be  construed  to  affect  the  rights  or  privileges 
of  others,  unless  such  construction  results  from  express  words  or 
from  necessary  implication."  ^  And  the  grant  of  ferry  rights,  or 
the  right  to  erect  a  toll-bridge,  and  the  like,  is  not  only  to  be 

being  dictated  solely  by  a  regard  to  the  toll.    In  another  case  arising  under  the 

benefit  of  the  public  generally,  attract  same  charter,  which  authorized  the  com- 

none  of  that  prejudice  or  jealousy  towards  pany  to  build  a  bridge  across  the  lake  or 

them  which  naturally  would  arise  towards  the  outlet  thereof,  and  to  rebuild  in  case 

those  of  the  other  description,  from  the  it  should  be  destroyed  or  carried  away 

consideration  that  the  latter  were  obtained  by  the  ice,  and  prohibited  all  other  per- 

with  a  view  to  the  benefit  of  particular  sons  from  erecting  a  bridge  within  three 

individuals,  and   the  apprehension  that  miles  of  the  place  where  a  bridge  should 

their  interests  might  be  promoted  at  the  be   erected    by    the    company,    it    was 

sacrifice  or  to  the  injury  of  those  of  others  held,  after  the  company   had  erected  a 

whose  interests    should    be    equally  re-  bridge  across  the  lake  and  it  had  been 

garded.    It  is  universally  understood  to  carried  away  by  the  ice,  that  they  had  no 

be  one  of  the  implied  and  necessary  con-  authority  afterwards  to  rebuild  across  the 

ditions  upon  which  men  enter  into  society  outlet  of  the  lake,  two  miles  from  the 

and  form    governments,  that    sacrifices  place  where  the  first  bridge  was  built, 

must  sometimes  be  required  of  individuals  and  that  the  restricted  limits  were  to  be 

for  the  general  benefit  of  the  community,  measured  from  the  place  where  the  first 

for  which  the}'  have  no  rightful  claim  to  bridge  was  erected.    Cayuga  Bridge  Co. 

specific  compensation  ;  but,   as   between  v,  Magee,  2  Paige,  116,  6  Wend.  85.    In 

the  several   individuals    composing    tiie  Chapin  t>.  The  Paper  Works,  30  Conn, 

community,  it  is  the  duty  of  the  State  to  461,  it  was  held  that  statutes  giving  a 

protect  them  in  the  enjoyment  of  just  and  preference  to  certain  creditors  over  others 

equal  rights.    A  law,  therefore,  enacted  should   be    construed   with    reasonable 

for  the  common  good,  and  which  there  strictness,  as  the  law  fi&vored  equality, 

would  ordinarily  be  no  inducement  to  In  People  v.  Lambier,  5  Denio,  9,  it  ap- 

pervert  from  that  purpose,  is  entitled  to  peared  that  an  act  of  the  legislature  had 

be  vie^ved  with  less  jealousy  and  distrust  authorized  a  proprietor  of  lands  lying  in 

than  one  enacted  to  promote  the  interests  the  East  River,  which  is  an  arm  of  the 

of  particular  persons,  and  which  would  sea,  to  construct  wharves  and  bulkheads 

constantly  present  a  motive  for  encroach-  in  the  river,  in  front  of  his  land,  and  there 

ing  on  the  rights  of  others.''  was  at  the  time  a  public  highway  through 

^  Coolidge  V.  Williams,  4  Mass.  140.  the  land,  terminating  at  the  river.    Held, 

See  also  Dyer  v.  Tuscaloosa  Bridge  Co.,  that  the  proprietor  could  not,  by  filling 

2  Port.  (Ala.)  296,  27  Am.   Dec.  656;  up  the  land  between  the  shore  and  the 

Grant  v.  Leach,   20  La.   Ann.  329.    In  bulkhend,  obstruct  the  public  right  of 

Sprague  v.  Birdsall,  2  Cow.  419,  it  was  passage  from  the  laud  to  the  water,  but. 

held  that  one  embarking  upon  the  Cayuga  that  the  street  was,  by  operation  of  law, 

Lnke  six  miles  from  the  bridge  of  the  extended  from  the  former  terminus  over 

Cayuga  Bridge  Co.,  and  crossing  the  lake  the  newly  made  land  to  the  water.   Com- 

in  an  oblique  direction,  so  as  to  land  pare  Commissioners  of  Inland  Fisheries 

within  sixty  rods  of  the  bridge,  was  not  v.  Holyoke  Water  Power  Co.,  104  Mass. 

liable  to  pay  toll  under  a  provision  in  the  446,6  Am.  Rep.  247 ;  Kingsland  v.  Mayor, 

charter  of  said  company  which  made  it  &c.,  85  Hun,  458;  Backus  r.  Detroit,  49 

unlawful  for  any  person  to  cross  within  Mich.  110, 13  N.  W.  880. 
three  miles  of  the  bridge  without  paying 
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construed  strictly  against  the  grantees,  but  it  will  not  be  held  to 
exclude  the  grant  of  a  similar  and  competing  privilege  to  others, 
unless  the  terms  of  the  grant  render  such  construction  imperative.^ 
The  Constitution  of  the  United  States  contains  provisions  which 
are  important  in  this  connection.  One  of  these  is,  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  States,^  and  all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  its  jurisdiction, 
are  declared  to  be  citizens  thereof,  and  of  the  State  wherein  they 
reside.^  The  States  are  also  forbidden  to  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  the  citi- 
zens of  the  United  States,*  or  to  deprive  any  person  of  life,  liberty, 

^  Mills  i;.  St.  Clair  County,  8  How.  the  United  States.    So  every  citizen  may 

669 ;  Mohawk  Bridge  Co.  v.  Utica  ft  S.  petition  the  federal  authorities  which  are 

R.  R.  Co.,  6  Paige,  5&1 ;  Chenango  Brid;/e  set  over  him,  in  respect  to  any  matter  of 

Co.  V.  Bingliamton  Bridge  Co.,  27  N.  Y.  public  concern ;  may  examine  the  public 

87,  3  Wall.  51 ;   Montjoy  a.  Pillow,  64  records  of  the  federal  jurisdiction ;  may 

Miss.  705,  2  So.  108.     See  cases,  ante,  visit  the  seat  of  government  without  be- 

p.  549,  note  1.     Compare  Hacket  v.  Wil-  ing  subjected  to  tlie  payment  of  a  tax  for 

son,  12  Oreg.  25,  6  Pac.  652.    A  ferry  the  privilege :  Cramlallt^.  Nevada,  6  Wall, 

franchise  may  be  limited  to  carrying  one  85 ;  may  be  purchaser  of  the  public  lands 

way,  and  another  granted  for  carrying  on  the  same  terms  with  others ;  may  par- 

the  other.    Power  v.  Alliens,  99  N.  Y.  ticipate  in  the  government  if  he  comes 

592,  2  N.  £.  609.    An  exclusive    ferry  within   the  conditions  of  suffrage,  and 

franchise    over   a    river  within    certain  may  demand  the  care  and  protection  of 

limits  does  not  prevent  carrying  up  and  the  United  States  when  on  the  high  seas 

down  the  river  from  a  point  within  the  or  within  the  jurisdiction  of  a  foreign 

limits.    Broadnax  v.  Baker,  94  N.  C.  675.  government.    Slaughter  House  Cases,  10 

See  Hunter  r.  Moore,  44  Ark.  184.  Wall.  36.    The    privileges    suggest  the 

=*  Const,  of  United  States,  art.  4,  §  2.  immunities.     Wherever  it  is  the  duty  of 

See  ante,  pp.  37,  38.  tlie  United  States  to  give  protection  to  a 

*  Const,  of  United  States,  14th  Amend-  citizen  against  any  harm,  inconvenience, 
ment.  or  deprivation,  the  citizen  is  entitled  to 

*  '*  The  line  of  distinction  between  the  an  immunity  which  pertains  to  federal 
privileges  and  immunities  of  citizens  of  citizenship. 

the  United  States  and  those  of  citizens  "  One  very  plain  and  unquestionable 
of  the  several  States  must  be  traced  along  immunity  is  exemption  from  any  tax, 
the  boundary  of  their  respective  spheres  burden,  or  imposition  under  State  laws, 
of  action,  and  the  two  classes  must  be  as  as  a  condition  to  the  enjoyment  of  any 
different  in  their  nature  as  are  the  func-  right  or  privilege  under  the  laws  of  the 
tions  of  the  respective  governments.  A  United  States.  A  State,  therefore,  can- 
citizen  of  the  United  States,  as  such,  has  not  require  one  to  pay  a  tax  as  importer, 
the  right  to  participate  in  foreign  and  under  the  laws  of  Congress,  of  foreign 
interstate  commerce,  to  have  the  benefit  merchandise :  Ward  v,  Maryland,  12  Wail, 
of  the  postal  laws,  to  make  use  in  com-  168 ;  nor  impose  a  tax  upon  travellers 
roon  with  others  of  the  navigable  waters  passing  by  public  conveyances  out  of  the 
of  the  United  States,  and  to  pass  from  State:  Crandall  v.  Nevada,  6  Wall.  85; 
State  to  State*  and  into  foreign  countries,  nor  impose  conditions  to  the  right  of 
because  over  ail  these  subjects  the  juris-  citizens  of  other  States  to  sue  its  citizens 
diction  of  the  United  States  extends,  and  in  the  federal  courts.  Insurance  Co.  v. 
they  are  covered  by  its  laws.  Story  on  Morse,  20  Wall.  445.  These  instances 
Const.  4th  ed.  §  1937.  These,  therefore,  sufficiently  indicate  the  general  rule, 
are  among  the  privileges  of  citizens  of  Whatever  one  may  claim  as  of   right 
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or  property,  without  due  process  of  law,  or  to  deny  to  any  person 
within  their  jurisdiction  the  equal  protection  of  the  laws.^    Al- 

under  the  Constitution  and  laws  of  the  burgh  v.  Brown,  43  Cal.  43;  BradweU  v. 
United  States  by  virtue  of  his  citizenship,  State,  16  Wail.  180;  Minor  v.  Happenett, 
is  a  privilege  of  a  citizen  of  the  Lnited  21  Wall.  162.  See  a/i/e,  pp.  556, 567,  notes. 
States.  Whatever  the  Constitution  and  Granting  licenses  for  the  sale  of  in- 
laws of  the  United  States  entitle  him  to  toxicating  drinks  to  males  only  does  not 
exemption  from,  he  may  claim  an  immu-  violate  a  constitutional  provision  which 
nity  in  respect  to.  Slaushter  House  forbids  the  grant  of  special  privileges  or 
Cases,  16  Wall.  3G.  And  such  a  right  or  immunities.  Blair  r.  Kilpatrick,  40  Ind. 
privilege  is  abridged  whenever  the  State  815.  QState  may  require  a  licensed 
law  interferes  with  any  legitimate  opera-  pharmacist  to  procure  from  the  county 
tion  of  the  federal  autiiority  which  con-  officers  a  druggist's  license  for  the  sale  of 
cem  his  interest,  whether  it  be  an  spirituous  liquors  before  he  can  use  them 
authority  actively  exerted,  or  resting  in  the  preparation  of  pharmacists*  corn- 
only  in  the  express  or  implied  command  pounds.  Gray  v.  Connecticut,  159  U.  S. 
or  assurance  of  the  federal  Condtitution  74,  15  Sup.  Ct.  Rep.  985.  Upon  constitu- 
or  Laws.''  Coo'ey,  Principles  of  Const,  tionality  of  laws  regulating  sale  of  liquors. 
Law,  216.  See  United  States  v,  Keese,  see  note  to  28  L.  ed.  U.  S.  696.  State 
92  U.  S.  214;  United  States  v.  Cruik-  mny  compel  one  person  to  submit  his 
shank,  92  U.  S.  542;  Hall  v.  De  Cuir,  95  property  to  inspection  of  another  for 
U.  S.  485;  Kirkland  v.  Hotchkiss,  100  purpose  of  procuring  evidence  to  aid 
U.  S.  491.  Qlt  is  a  privilege  of  a  citizen  that  other  in  enforcing  his  rights.  Mon- 
of  the  United  States  to  inform  the  proper  tana  Co.  v.  St.  Ivouis  Mining  and  Milling 
United  States  officer  of  any  infraction  of  Co.,  152  U.  S.  160,  14  Sup.  Ct  Rep.  506 ; 
the  laws  of  the  United  States,  and  any  but  a  court  cannot.  Martin  t;.  Elliott,  106 
conspiracy  to  prevent  the  exercise  of  this  Mich.  130,  63  N.  W.  998,  31  L.  R.  A.  169. 
'  privilege  is  a  crime,  lie  Quarles,  158  With  regard  to  inspection  of  person  to 
U.  S.  5*^2,  15  Sup.  Ct.  Rep.  959.  But  not  procure  evidence,  see  note  4,  page  423, 
to  practise  law  before  a  State  Court.  £x  ante.  But  a  State  cannot  deny  the  right 
parte  Lockwood,  154  U.  S.  116,  14  Sup.  of  a  seller  of  merchandise  to  give  with 
Ct  Rep.  1082.  A  citizen  of  the  United  the  thing  sold  a  trading-stamp  which  en- 
States  while  in  custody  of  a  Federal  titles  the  purchaser  to  something  of  value 
marshnl  is  entitled  as  such  citizen  to  pro-  upon  presentation  to  a  third  person, 
tection  from  unlawful  violence.  Logan  State  v.  Dalton,  22  R.  I.  77,  46  Atl.  234, 
V.  United  States,  144  U.  S.  263,  12  Sup.  48  L.  R.  A.  775.  Though  it  may  impose 
Ct!  Rep.  617.  Right  to  vote  for  a  United  a  license  tax  upon  dealers  using  trading 
States  representative  is  a  privilege  of  a  stamps,  and  so  may  a  city,  authorized  to 
properly  qualified  citizen.  Wiley  i;.  Sink-  require  licenses  for  any  lawful  purpose, 
ler,  179  U.  S.  58,  21  Sup.  Ct  Rep.  17.  So,  Fleetwood  v.  Read,  21  Wash.  547, 58  Paa 
to  use  the  United  States  flag  in  any  way  665,  47  L.  R.  A.  205.  An  act  prohibiting 
not  prohibited  by  Congress.  Ruhstrat  i;.  payment  of  laborers  in  scrip,  truck,  &c.. 
People,  185  III.  133,  57  N.  E.  41,  49  L.  R.  and  made  applicable  only  to  trusts  and 
A.  181,  76  Am.  St  30.  But  not  the  right  corporations  employing  ten  or  more 
to  purchase  or  receive  as  gift,  intoxicating  persons  is  void  as  denying  the  equal  pro- 
liquors.  People  V.  Bray,  105  Cal.  344,  38  tection  of  the  laws.  State  p.  Haun,  61 
Pac.  731,  27  L.  R.  A.  158.]  Kan.  146,  59  Pac.  840,  47  L.  R.  A.  860. 
1  Const  of  United  States,  14th  Amend-  But  see  State  v.  Brown  &  S.  Mfg.  Co.,  18 
ment  See  cases  pp.  14-18,  ante.  The  R.  L  16, 25  Atl.  246, 17  L.  R.  A.  856 ;  and 
fourteenth  amendment  is  violated  by  a  Com.  v.  Hillside  Coal  Co.,  22  Ky.  L.  659, 
statute  which  allows  the  overseers  of  the  58  S.  W.  441  (Sept  27, 1900),  both  of  which 
poor  to  commit  paupers  and  vagrants  to  are  contra.  A  statute  which  requires  rail- 
the  work-house  without  trial.  Portland  ronds  to  transport  cattle  in  car-load  Iota 
V.  Bangor,  65  Me.  120 ;  Dunn  v.  Burleigh,  at  the  usual  rates,  and  in  addition  to 
62  Me.  24.  It  does  not  confer  the  right  furnish  the  shipper  free  transportation  to 
of  suffrage  upon  females.    Van  Valken-  and  from  the  point  of  destination  of  the 
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though  the  precise  meaning  of  "privileges  and  immunities"  is 

not  very  conclusively  settled  as  yet,  it  appears  to  be  conceded 

cattle,  is  Toid  as  denying  the  equal  pro-  foreign-born  persons  to  pny  a  per-diem 
tection  of  the  laws.  Atchison,  T.  &  S.  F.  tax  for  each  such  employee,  and  deduct 
R.  Co.  V,  Campbell,  01  Kan.  439,  60  Pac.  the  same  from  his  wages,  is  a  denial  of 
1051,  48  L.  R.  A.  251.  The  defendant  the  equal  protection  of  the  laws.  Juniata 
cannot  claim  that  he  is  denied  the  equal  Limestone  Co.  v.  Fagley,  187  Pa.  198,  40 
protection  of  the  laws  simply  because  he  Atl.  977,  4*2  L.  R.  A.  442.  A  creditor 
is  one  of  a  class  expressly  excepted  from  whose  debt  is  secured  by  mortgage  can- 
the  shield  of  a  statute  of  limitations,  not  he  restricted  in  his  remedy  to  the 
Narron  t*.  Wilmington  &  W.  R.  Co.,  122  property  mortgaged.  Such  a  restriction 
N.  C.  856,  29  S.  E.  356,  40  L.  R.  A.  415.  imposed  upon  freedom  of  contract  is  an 
Statute  providing  that  where  corporation  arbitrary  and  unwarranted  infringement 
neglects  to  file  list  of  officers  upon  whom  of  the  liberty  of  the  citizen.  Dennis  t*. 
process  against  it  may  be  served,  copies  Moses,  18  Wash.  587,  52  Pac.  888,  40 
of  such  process  may  be  left  with  register  L.  R.  A.  802.  Nor  can  the  right  to 
of  deeds  of  county  in  which  is  the  prin-  contract  for  payment  in  gold  coin  be 
cipal  office  of  corporation,  is  invalid  as  taken  away  by  State  statute.  lb.  Tempo- 
not  providing  due  process.  Pinney  v.  rary  confinement  of  a  person  duly  alleged 
Providence  L.  &  Inv.  Co.,  106  Wis.  896,  to  be  insane,  made  during  pendency  of 
82  N.  W.  808,  50  L.  li.  A.  577,  and  note,  determination  of  question  of  insanity,  is 
Where  defendant  in  a  divorce  suit  denies  not  an  unwarranted  deprival  of  liberty, 
that  plaintiff  is  his  wife,  no  decree  for  Porter  t^.  Ritch,70  Conn.  285,  89  Atl.  169, 
temporary  alimony  can  issue  against  him  89  L.  R.  A.  858.  Denial  of  right  to  make 
until  this  question  has  been  determined  defence  in  contempt  proceedings  is  a 
adversely  to  him.  Hite  v.  Hite,  124  Cal.  denial  of  due  process.  McClatchy  i;. 
889,  57  Pac.  227,  45  L.  R.  A.  798,  71  Am.  Superior  Court  of  Sacramento  Co.,  119 
St.  '82.  Due  process  of  law  is  satisfied  Cal.  418,  51  Pac.  696,  89  L.  R.  A.  691  ; 
where  persons  yet  unborn  are  repre-  and  striking  out  defendant's  answer  in 
sented  by  a  guaniian  ad  litem.  Loring  v,  proceedings  for  contempt  renders  void 
Hildreth,  170  Mass.  828,  49  N.  E.  052,  40  any  judgment  thereafter  entered  against 
L.  R.  A.  127,  64  Am.  St.  801.  Prohibition  him.  in  the  action.  Hovey  v.  £lliott,  145 
to  sell  trout,  or  to  hnve  them  for  purpose  N.  Y.  126,  89  N.  E.  841,  89  L.  K.  A.  449, 
of  sale,  does  not  deprive  of  property  aff".  in  167  U.  S.  409, 17  Sup.  Ct.  Rep.  841. 
without  due  process^  so  long  as  owner  is  Employer  is  not  unlawfully  deprived  of 
permitted  to  eat  them  or  give  them  away,  his  profierty  when  he  has  entrusted  \f  to 
State  t*.  Schuman,  86  Oreg.  16, 58  Pac.  661 ,  his  travelling  salesman,  and  an  innkeeper 
47  L.  U.  A.  158.  Commission  merchants  seizes  it  from  such  salesman  to  enforce 
dealing  in  farm  produce  may  be  compelled  payment  of  hotel  bill.  Brown  Shoe  Co. 
to  take  out  licenses,  and  submit  their  v.  Hunt,  108  Iowa,  586,  72  N.  W.  765,  89 
business  to  inspection,  and  give  bonds  to  L.  R.  A.  291,  64  Am.  St.  198.  Non- 
secure the  faithful  performance  of  their  residents  may  be  partially  or  wholly 
duties  to  their  consignors.  State  v.  exempted  from  penalties  for  allowing 
Wagener.  77  Minn.  483, 80  N.  W.  638. 778,  stock  to  run  at  large  within  the  limits  of 
1134,  40  L.  R.  A.  442,  76  Am.  St.  681 ;  the  city.  Broadfoot  r.  Fayetteville,  121 
contra,  People  v.  Berrien  Circuit  Judge,  N.  C.  418,  28  S.  £.  615,  89  L.  R.  A.  245, 
124  Mich.  664,  83  N.  W.  594,  50  L.  R.  A.  61  Am.  St.  668;  Jones  v.  Duncan,  127 
498,88  Am.  St.  852.  See  other  cases,  an^^,  N.  C.  118,  87  S.  E.  185.  An  act  for  the 
661,  note  a.  Statute  proliibiting  officers  registration  of  land  titles,  making  such 
of  railroad  and  mining  corporations  from  registration  conclusive  evidence  in  certain 
havingany  interest  in  mercantile  business  cases,  was  held  void  because  it  did  not 
in  a  certain  county,  but  not  prohibiting  provide  for  actual  notice  to  claimants 
those  of  other  corporations,  is  void,  within  the  State,  attempting  to  mnke  a 
Lnman  v.  Hitchins  Bros.  Co.,  90  Md.  14,  constructive  notice  sufficient.  State  t*. 
44  Atl.  1051,  46  L.  R.  A.  393.  An  act  Guilbert,  56  Ohio.  575,  47  N.  E.  551,  88 
requiring   employers    of    unnaturalized  L.  R.  A.  519,  60  Am.  St.  756.    Service 
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that  the  Constitution  secures  in  each  State  to  the  citizens  of  all 
other  States   the   right  to   remove   to,   and   carry  on   business 

upon  the  liighest  ofScer  or  agent  within  815,  denying  validity  of  an  act  providing 
the  jurisdiction,  wliere  the  party  is  anon-  that  no  woman  should  be  employed  in 
resident  joint-stock  association,  is  sufi9-  any  clotliing  manufactory  more  than 
cil-nt.  State  t;.  Adams  Express  Co.,  66  eight  hours  per  day.  See  also  Low  v» 
Minn.  271.  68  N.  W.  1086,  38  L.  R.  A.  225.  Rees  Printing  Co.,  41  Neb.  127,  59  N.  W. 
Equal  protection  of  the  laws  is  denied  by  362,  24  L.  R.  A.  702,  43  Am.  St.  670. 
a  statute  requiring  citizens  of  all  other  Wages  cannot  be  required  to  be  computed 
counties  to  secure  licenses  before  flsiiing  upon  weight  of  coal  as  it  comes  from 
in  two  specified  counties,  none  being  re-  mine  before  it  is  sorted.  Ramsey  v. 
quired  of  citizens  of  those  counties.  State  People,  142  111.  880.  82  N.  E.  364,  17  L.  R. 
V.  Higgins,  51  S.  C.  51,  28  S.  E.  15.  38  L.  A.  853 ;  /2e  Preston,  63  Ohio  St.  428, 50  N. 
R.  A.  661.  Warrant  of  arrest  not  sup-  E.  101 ;  contra.  Peel  Splint  Coal  Co.  v, 
ported  either  by  oath  or  affirmation  is  State,  36  W.  Va.  802,  16  S.  E.  1000, 17 
void.  Ih.  A  State  may  limit  the  liability  L.  R.  A.  385.  "Statute  forbidding  pay- 
of  a  railroad  company  for  fires  caused  by  ment  of  employees  in  anything  but  money 
sparks  from  its  locomotives,  in  the  entire  is  void.  State  v.  Haun,  61  Kan.  146,  59 
absence  of  negligence,  to  the  uninsured  Pac.  340.  In  People  v.  Hill,  163  III.  186, 
value  of  the  property  burned,  and  the  46  N.  E.  796,  36  L.  R.  A.  634,  a  law  corn- 
insurer  whose  contract  subrogated  him  to  pelling  a  person  financially  able,  to  sup- 
the  rights  of  the  insured  against  the  tort  port  his  pauper  sister  was  sustamed.  It  is 
feasor  cannot  complain  that  he  is  denied  not  clear,  however,  upon  what  ground 
the  equal  protection  of  the  law  or  deprived  such  a  law  can  be  sustained.  The  sup- 
of  property  without  due  process.  Leavitt  port  of  a  pauper  is  either  a  public  or  a  pri- 
V.  Canadian  P.  R.  Co.,  90  Me.  153,  37  Atl.  vate  purpose.  If  the  former,  it  would 
886,  88  L.  R.  A.  152.  A  statute  abolish-  seem  that  moneys  to  be  used  therefor 
ing  the  fellow-servant  rule  as  to  railway  should  be  raised  by  taxation,  and  to  sad- 
employees,  held  constitutional  in  Callahan  die  tiie  support  of  such  pauper  upon  a 
V.  St.  Louis  M.  B.  T.  Co.,  —  Mo.  — ,71  person  of  whose  family  she  is  not  a  mem- 
S.  W.  208,  following  Tullist;.  Railway  Co.,  ber,  and  who  is  by  no  act  or  neglect  of 
175  U.  S.  348,  20  Sup.  Ct.  Rep.  136.  his  own  chargeable  with  her  creation  and 
Statute  authorizing  administration  of  existence,  is  to  violate  the  uniformity  and 
property  of  person  who  has  disappeared  equality  necessary  to  legitimate  taxation, 
and  not  been  heard  of  for  seven  years  Is  If  the  purpose  is  private,  the  case  against 
void.  Cnrr  v.  Brown,  20  R.  I.  215,  38  Atl.  the  validity  of  the  law  is  still  stronger. 
9,  '^S  L.  R.  A.  294.  So  is  a  statute  pro-  That  service  of  process  by  publication 
V  id  ing  for  an  ante  mortem  probate  of  a  may  be  made  sufficient  in  case  no  officers 
will.  Lloyd  v.  Chambers,  66  Mich.  236,  or  agents  of  a  domestic  corporation  can 
23  N.  W.  28.  After  verdict  of  guilty,  due  be  found  within  the  State,  see  Bernhardt 
process  will  not  prevent  denial  of  request  v.  Brown,  118  N.  C.  700, 119  N.  C.  606, 24 
for  investigation  of  sanity  of  prisoner.  8.  E.  527,  715,  26  S.  E.  162,  86  L.  R.  A. 
Baughn  v.  State,  100  6a.  654,  28  S.  E.  68,  402.  Statute  permitting  certain  agento 
88  L.  R.  A.  577;  upon  insanity  after  of  humane  societies  to  kill  neglected, 
commission  of  criminal  act,  see  note  to  abandoned,  or  diseased  animals  without 
this  case  in  L.  R.  A.  Law  prescribing  notice  to  owner,  is  void.  Loesch  v. 
eight  hour  day  for  work  in  underground  Koehler,  144  Ind.  278,  41  N.  E.  326,  35 
mines  is  valid.  Holden  v.  Hardy,  14  Utah,  L.  R.  A.  682.  Where  State's  lien  for  taxes 
71,  46  Pac.  756,  87  L.  R.  A.  103;  see  this  had  expired  by  limitation,  the  State  can- 
case  in  Supreme  Court  of  the  United  not  arbitrarily  seize  the  property.  Owner 
States,  169  U.  S.  866,  18  Sup.  Ct.  Rep.  must  have  notice  and  opportunity  to 
383,  where  the  judgment  of  the  State  defend.  Kipp  v.  Elwell,  66  Minn.  526, 
Court  is  affirmed.  Contra,  Re  Morgan,  68  N.  W.  105,  38  L.  R.  A.  486.  Parties 
26  Col.  416,  68  Pac.  1071,  47  L.  R.  A.  62,  to  be  affected  by  location  of  section- 
and  see  Ritchie  v.  People,  155  111.  98,  40  corners  must  have  notice  of  the  time  at 
N.  E.  464,  462,  29  L.  R.  A.  79,  46  Am.  St.  which  such  location  is  to  be  determined. 
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therein ;  the  right  by  the  usual  modes  to  acquire  and  hold  prop- 
erty, and  to  protect  and  defend  the  same  in  the  law  ;  the  right  to 

Davis  V,  St.  Louis  County  Comr's,  65  roads  cannot  arbitrarily  be  required  to 
Minn.  310,  67  N.  W.  097,  88  L.  K.  A.  432.  haul  freight  over  long  lines  connecting 
Private  property  cannot  be  taken  for  certain  points  at  same  rates  as  are  charged 
private  use,  nor  can  fishermen  be  author-  for  liauling  over  short  lines  connecting 
izcd  by  lavr  to  cross  private  property  tliose  points.  State  v.  Sioux  City,  O.  & 
against  the  wiU  of  the  owner  in  order  to  W.  K.  Co.,  46  Neb.  682,  66  N.  W.  766, 
reach  public  fishing  grounds.  New  791,  81  L.  I{.  A.  47.  Notice  by  letter  and 
England  Tr.  &  S.  Club  o,  Mather,  68  Vt.  by  publication  is  sufficient  when  the 
8 18,  35  Atl.  328,  83  L.  R.  A.  569.  See  defendant  cannot  be  found  and  that  fact 
also  Priewe  t;.  Wisconsin  State  L.  &  Imp.  is  established  by  affidavit.  Bickerdike  r. 
Co.,98  WjB.  584,  67  N.  W.  018.  33  L.  R.  A.  Allen,  157  III.  95,  41  N.  E.  740, 29  L.  R.  A. 
645.  Denial  of  dramshop  license  to  a  782.  Making  any  person  who  drives  a 
person  who  does  not  bring  petition  signed  herd  of  nnimals  over  a  hillside  road  liable 
by  requisite  number  of  residents  is  not  for  all  damage  done  by  them,  does  not 
denial  of  equal  protection,  &c.  Swift  v.  discriminate  against  him.  Brim  t^.  Jones, 
People,  162  III.  534,  44  N.  E.  528,  33  11  Utah,  200,  39  Pac.  826.  29  L.  R.  A.  97 ; 
L.  R.  A.  470.  Arbitrarily  to  single  out  a  aff.  in  165  U.  S.  180, 17  Sup.  Ct.  Rep.  282. 
certain  class  of  men  {e.  g.  barbers)  and  Refractory  witness  before  grand  jury  may 
deny  to  them  t!ie  right  to  pursue  their*  be  summarily  imprisoned  by  justice  of 
ordmary  vocation  upon  Sunday  deprives  peace  upon  complaint  of  the  grand  jury, 
tliem  of  property  without  due  process.  Re  Clark,  05  Conn.  17,  31  Atl.-  522,  28 
Edenc;.  People,  161  HI.  296, 43  N.E.  1108,  L.  R.  A.  242.  Statute  authorizing  a 
32  L.  R.  A.  659,  52  Am.  St  365.  Grant-  probate  judge  to  declare  a  turnpike  road 
ing  the  right  of  appeal  to  resident  land-  abandoned  and  vacated,  no  provision 
holders  in  annexation  proceedings,  and  being  made  for  jury  trial  or  for  right  of 
not  to  non-resident  land-holders,  is  not  a  appeal,  is  void.  Salt  Creek  V.  T.  Co.  v, 
denial  of  the  equal  protection  of  the  laws.  Parks,  50  Ohio  St.  568,  36  N.  E.  804, 
Tagvart  v.  Claypole,  145  Ind.  500,  44  28  L.  R.  A.  769.  Statute  authorizing 
N.  E.  18,  32  L.  R.  A.  586.  Nor  is  a  execution  against  members  of  limited 
discrimination  between  different  localities  partnership  to  extent  of  unpaid  subscrip- 
and  between  different  kinds  of  fish  in  tions  in  satisfaction  of  debts  of  partner- 
game  laws.  Nor  is  a  summary  seizure  ship  is  valid  if  amount  unpaid  is  subject 
and  destruction  of  nets,  used  In  violation  to  judicial  ascertainment.  Rouse,  H.  & 
of  such  laws.  Bittenhaus  v.  Johnston,  Co.  v,  Donovan,  104  Mich.  234,  62  N.  W. 
02  Wis.  588,  66  N.  W.  805,  32  L.  R.  A.  850,  27  L.  R.  A  677,  58  Am.  St.  457. 
380.  Statute  may  allow  successful  plain-  Where  tenement-house  owner  is  entitled 
tiff  in  certaip  cases  reasonable  attorney's  to  trial  before  any  penalty  can  be  assessed 
fees,  without  allowing  successful  de-  against  him,  he  is  not  entitled  to  be 
fendant  in  same  cases  his  attorney's  fees,  heard  before  board  of  health  can  issue 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.,  order  requiring  him  to  furnish  city  water 
68  Minn.  384.  65  N.  W.  652,  31  L.  R.  A.  on  each  floor  of  tenement  house.  Health 
558;  Vogel  f.  Pekoe,  157  III.  889,  42  N.  E.  Dept  v.  Rector  of  Trinity  Church,  145 
886,  80  L.  R.  A.  491 ;  see  also  Union  C.  N.  Y.  32,  39  N.  E.  833,  27  L.  R.  A.  710, 
Life  Ins.  Co.  ».  Chowning,  86  Tex.  654,  45  Am.  St.  578.  Held,  that  a  sUtute 
26  S.  W.  082,  24  L.  R.  A.  504 ;  Perkins  v,  authorizing  a  road  supervisor  to  enter 
St  Louis,  I.  M.  ft  S.  R.  Co.,  108  Mo.  52,  without  notice  upon  private  lands,  and 
15  S.  W.  820,  11  L.  R.  A.  426;  contra,  take  therefrom  gravel  needed  in  repairing 
Hocking  Valley  Coal  Co.  v.  Rosser,  53  highways,  is  valid  so  long  as  it  contains 
Ohio  St  12,  41  N.  E.  263,  29  L.  R.  A.  886 ;  provisions  whereby  land-owner  is  per- 
Phenix  Ins.  Co.  v.  Hart,  112  Oa.  765,  88  mitted  to  sue  and  recover  from  the  county 
8.  E.  67,  and  see  also  Gulf,  C.  &  S.  F.  R.  his  damages.  Branson  r.  Gee,  25  Oreg. 
Co.  i;.  Ellis,  165  U.  S.  150, 17  Sup.  Ct  Rep.  462,  86  Pac.  527,  24  L.  R.  A.  855.  State 
255;  Atchison,  T.,  etc.  R.  Co.  V.  Matthews,  may  compel  corporations  to  pay  em- 
174  U.  S  96, 10  Sup.  Ct.  Rep.  609.    Bail-  ployees  at  time  of  discharge,  although 
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the  usual  remedies  for  the  collection  of  debts  and  the  enforcement 

4 

regular  paj  day  has  not  yet  arrived,  but  provided  in  the  Constitution,  the  right  to 
cannot  prevent  deduction  for  damages  appeal  is  subject  to  legislative  regulation, 
caused  by  employee's  breach  of  contract  Sullivan  v.  Hang,  82  Mich.  648,  46  N.  W. 
resulting  in  his  discharge.  Leep  v.  St.  796,  10  L.  R.  A.  203.  State  may  abso- 
Louis,  I.  M.  &  S.  R.  Co.,  68  Ark.  407, 26  S.  lutely  prohibit  the  taking  of  opium  into 
W.  75,  41  Am.  St.  109,  28  L.  R.  A.  264.  the  human  boily.  Territory  v.  Ah  Lim, 
Where  property  receives  no  benefit  what-  1  Wash.  166,  24  Pac.  688,  9  L.  R.  A.  39& 
ever  from  a  local  improvement,  collection  In  Chavannes  v.  Priestly,  80  Iowa,  816, 
of  an  assessment  thereon  would  amount  to  46  N.  W.  766,  9  L.  R.  A.  198,  it  whs  held 
a  taking  without  due  process,  and  will  be  that  a  person  may  be  adjudged  insane 
enjoined.  Oregon  &  C.  R.  Co.  v.  Port-  without  notice  to  him,  and  thereupon 
land,  25  Oreg.  229, 36  Pac.  462, 22  L.  R.  A.  may  be  confined  as  an  insane  person,  — 
713.  A  statute  attempting  to  compel  the  certainly  a  most  unusual  declaration; 
issue  of  interchangeable  railway  mileage  contra,  Re  Gannon,  16  R.  I.  726,  19  Atl. 
tickets,  and  their  acceptance  by  other  831,  6  L.  R.  A.  869,  and  note.  But  where 
roads  in  payment  of  fare,  without  giving  a  writ  of  capias  issues,  directing  the 
any  lien  on  tangible  property,  or  providing  sherifiF  to  seize  the  body  of  the  alleged 
any  fund  for  their  redemption,  is  void,  lunatic,  give  him  notice  of  the  inquisition 
Att.-Gen.  v.  Old  Colony  R.  Co.,  160  Mass.  about  to  be  held,  and  have  him  before 
02,  36  N.  E.  252,  22  L.  R.  A.  112.  the  court  at  the  trial,  if  not  inconsistent 
Attempted  vacation  of  portion  of  street  with  his  health  and  safety,  and  a  guardian 
solely  for  private  benefit  is  void.  Smith  ad  lifem  is  duly  appointed  and  acts,  the 
V.  McDowell,  148  III.  61,  35  N.  E.  141,  22  proceedings  will  not,  merely  because  the 
L.  R.  A.  893.  Statute  attempting  to  sherifiF  returns  that  it  is  inconsistent  with 
deprive  lot-owners  of  riglit  to  build  out  the  health  and  safety  of  the  alleged  lun- 
to  street  line,  without  providing  com-  atic  to  have  him  before  the  court,  be 
pensation  for  such  deprivation,  is  void,  adjudged  void  in  the  absence  of  allega- 
St.  Louis  V.  Hill,  116  Mo.  627,  22  S.  W.  tion  and  proof  that  he  requested  to  be 
861,  21  L.  R.  A.  226.  Scrip  and  truck  permitted  to  appear  at  the  trial,  ami  was 
act  sustained.  Peel  Splint  Coal  Co.  v.  denied  that  right.  Simon  i*.  Craft,  182 
State,  86  W.  Va.  802,  15  S.  E.  1000,  17  U.  S.  427,  21  Sup.  Ct.  Rep.  886,  aCf. 
L.  R.  A.  886;  Hancock  t\Yaden.  121  Ind.  118  Ala.  626,  24  So.  880.  See  also 
366,  23  N.  E.  263,  6  L.  R.  A.  676,  16  Bumpus  r.  French,  179  Mass.  181,  60 
Am.  St.  896;  contra,  Frorer  v.  People,  N.  E.  414;  State  t\  Billings,  66  Minn.  467, 
141  III.  171,  81  N.  E.  396, 16  L.  R.  A.  492;  67  N.  W.  206,  794,  43  Am.  St.  525.  CW- 
State  V.  Goodwill,  33  VV.  Va.  179,  10  tins,  J.,  speaking  for  the  court,  says: 
S.  E.  286,  6  L.  R.  A.  621,  25  Am.  St.  863 ;  "  To  the  person  charged  with  being  in- 
State  r.  Fire  Creek  C.  &  C.  Co.,  83  W.  Va.  sane  to  a  degree  requiring  the  interposi- 
188,  10  S.  E.  288,  6  L.  R.  A.  369,  25  tion  of  the  authorities  and  the  restraint 
Am.  St.  891.  Statute  restricting  right  of  provided  for,  there  must  be  given  notice 
banking  to  corporations  is  bad.  State  v.  of  the  proceeding,  and  also  an  opportunity 
Scougal,  8  S.  D.  65,  51  N.  W.  868,  16  to  be  heard  in  the  tribunal  which  is  to 
L.  R.  A.  477,  and  note,  44  Am.  St.  766 ;  pass  judgment  upon  his  right  to  his  per- 
contra.  State  r.  Woodnianse,  1  N.  D.  246,  sonal  liberty  in  the  future.  There  must 
46  N.  W.  970,  11  L.  R.  A.  420.  So  is  be  a  trial  before  judgment  can  be  pro- 
one  forbidding  employer  to  levy  fine  upon  nounced,  and  there  can  be  no  proper  trial 
employee  for  defective  work.  Com.  v.  unless  there  is  guaranteed  the  right  to 
Perry,  165  Mass.  117,  28  K.  E.  1126,  14  produce  witnesses  and  submit  evidence. 
L.  R.  A.  826,  and  note,  31  Am.  St.  633.  Tlie  question  here  is  not  whether  the  tri- 
So  in  one  requiring  judgment  debtor,  at  bunal  may  proceed  in  and  with  some 
whose  suit  execution  s^ile  is  set  aside,  to  regard  to  the  rights  of  the  person  before 
repay  to  purchii  serin  such  sale  the  money  it,  but  rather,  is  the  right  to  have  it  so 
paid  by  purchaser.  Gilmsn  r.  Tucker,  proceed  absolutely  secured  ?  Any  statute 
128  N.  Y.  190,  28  N.  E.  1040,  18  L.  R.  A.  having  for  its  object  the  deprivation  of 
804,  26  Am.  St  464.  Except  as  expressly  the  liberty  of  a  person  cannot  be  upheld 
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of  other  personal  rights ;  and  the  right  to  be  exempt,  in  property'' 

unless  this  right  is  secured,  for  the  object  of  insufficiency  of  a  pauper's  support  can- 
may  be  attained  in  defiance  of  the  Consti-  not  be  made  by  a  commission  which  has 
tution,  and  without  due  process  of  law."  no  power  to  administer  oaths  nor  to  ex- 
See  extended  note  to  this  case  in  43  Am.  amine  witnesses.  Cliurch  i;.  South  Kings- 
St.  531-^41,  on  ''due  process  of  law/' as  town,  22  K.  I.  381,  48  Atl.  3.  Taxing 
applied  to  lunatics.  Service  of  summons  holders  of  mortgages  issued  by  Individu- 
upon  resident  defendants  who  can  be  als,  and  exempting  those  of  mortgages 
found  within  the  State  is  insufficient,  if  issued  by  quasi-public  corporations,  is  a 
made  by  publication  only.  Bardweli  v.  denial  of  equal  protection.  Russell  u. 
Anderson,  44  Minn.  97,  46  N.  W.  315,  9  Croy,  164  Mo.  69.  63  S.  W.  849.  A  stat- 
L.  K.  A.  152.  Ordinance  authorizing  ute  of  Nebraska  making  combinations  in 
arrest  and  incarceration  without  warrant  restraint  of  trade  illegal,  and  exempting 
or  hearing,  upon  mere  refusal  to  *'move  labor  unions,  is  held  valid  in  Cleland  v. 
on,"  when  so  commanded  by  police  offi-  Anderson,  —  Neb. — ,  02  N.  W.  306.  The 
cer,  is  void.  '  State  if.  Hunter,  106  N.  C.  same  statute  is  declared  of  no  validity 
796,  11  S.  E.  366,  8  L.  R.  A.  529,  and  for  violation  of  the  rule  of  equal  privi- 
note.  Statute  penalizing  the  sending  or  leges  and  equal  protection  in  Niagara 
takingof  any  note,  bond,  account,  or  chose  Ins.  Co.  v.  Cornell,  110  Fed.  Rep.  816. 
in  action  out  of  the  State  for  the  purpose  The  sale,  by  the  State,  of  ice  accumulate 
of  suing  and  issuing  garnishment  or  Uke  ing  on  navigable  waters,  violates  the  14th 
process  thereon,  against  any  resident  of  Amendment  guaranty  of  equal  protec- 
the  State,  is  void  as  depriving  creditor  of  tion  and  privileges.  Rossmiller  v.  State, 
property  without  due  process  of  law.  114  Wis.  109,  89  N.  W.  839,  58  L.  R.  A. 
Re  Flukes,  157  Mo.  125,  57  S.  W.  546,  93.    In  Connolly  v.  Union  Sewer-Pipe  Co., 

51  L.  R.  A.  176.  Statute  restricting  the  184  U.  S.  540,  22  Sup.  Ct.  Rep.  431,  the 
number  of  persons  a  lodging-house  keeper  court  says:  "As  the  Constitution  of  the 
may  allow  to  sleep  in  a  8in(>le  room,  but  United  States  is  the  supreme  law  of 
making  no  provision  concerning  inu-  the  land,  anything  in  the  Constitution  or 
keepers,  is  void  for  arbitrary  discrimina-  statutes  of  the  State  to  the  contrary  not- 
tion.  Bailey  v.  People,  190  III.  28,  60  withstanding,  a  statute  of  a  State,  even 
N.  £.  98.  New  lien  cannot  be  made  s"pe-  when  avowedly  enacted  in  the  exercise 
rior  to  an  older  lien  without  opportunity  of  the  police  powers,  must  yield  to  that 
to  older  lienor  to  be  heard.  Fisher  v.  law.  .  .  .  '  The  nullity  of  any  act  incon- 
Wineman,  125  Mich.  642.  84  N.  W.  1111,  sistent  with  the  Constitution  is  produced 

52  L.  R.  A.  192.  In  Gillespie  v.  People,  by  the  declaration  that  the  Constitution 
188  111.  176,  58  N.  E.  1007,  it  was  held  is  the  supreme  law  of  the  land.'  The 
that  a  statute  which  made  it  a  criminal  State  has  undoubtedly  the  power  by 
offence  to  intimidate  by  discharge  or  appropriate  legislation  to  protect  the 
threats  of  discharge  any  employee  from  public  morals,  the  public  health,  and  the 
joining  a  labor  union,  was  void  as  being  public  safety,  but  if  by  their  necessary 
a  dcprival  of  liberty  without  due  process  operation  its  regulations  looking  to  either 
of  law.  And  in  People  i;.  Coler,  166  N.  of  those  ends  amount  to  a  denial  to 
T.  1,  59  N.  £.  716,  82  Am.  St.  605,  it  was  persons  within  its  jurisdiction  of  the 
held  that  an  act  requiring  that  contracts  equal  protection  of  the  laws,  they  must  be 
thereafter  entered  into  for  the  construe-  deemed  unconstitutional  and  void."  In 
tion  of  public  works  should  bind  the  con-  Otis  &  Gassman  v.  Parker,  —  U.  S.  — , 
tractor  to  pay  his  laborers  the  prevailing  23  Sup.  Ct.  Rep.  168,  a  provision  of  the 
rates  of  wages,  was  void  as  an  undue  Constitution  of  California  was  before  the 
deprival  of  his  liberty.  See  also,  in  this  court  upon  the  objection  that  it  violated 
connection.  People  v.  Coler,  166  N.  Y.  1,  the  14th  Amendment.  The  provision 
58  N.  E.  776.  No  distinction  can  be  reads:  "All  contracts  for  the  sales  of 
made  between  aliens  and  citizens  in  regard  shares  of  the  capital  stock  of  any  cor- 
to  occupations  which  may  be  carried  on  jioration  or  association  on  margin  or  to 
of  common  right.  State  v.  Montgomery,  be  delivered  at  a  future  day  shall  be 
94  Me.  192,  47  Atl.  165.    Determination  void/'  and  further  that  any  money  paid 
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and  person,  from  taxes  or  burdens  which  the  property,  or  persons, 
of  citizens  of  the  same  State  are  not  subject  to.^  To  this  extent, 
at  least,  discriminations  could  not  be  made  by  State  laws  against 
them.  But  it  is  unquestionable  that  many  other  rights  and  priv- 
ileges may  be  made  —  as  they  usually  are  —  to  depend  upon 
actual  residence :  such  as  the  right  to  vote,  to  have  the  benefit  of 
exemption  laws,  to  take  fish  in  the  waters  of  the  State,  and  the 
like.  And  the  constitutional  provisions  are  not  violated  by  a 
statute  which  allows  process  by  attachment  against  a  debtor  not 
a  resident  of  the  State,  notwithstanding  such  process  is  not  ad- 
missible against  a  resident.^  The  protection  by  due  process  of 
law  has  already  been  considered.     It  was  not  within  the  power 

on  such  contracU  maj  be  recovered  back.  L.  R.  A.  8.37 ;  State  v.  Burgdoerfer,  107 

It  was  held  by  a  divided  court  that  the  Mo.  1.  17  S.  W.  646,  14  L.  R.  A.  846;  Re 

provision  was  not  in  conflict  with  the  Bonds  Madera  Irrigation  District,  92  Cal. 

Federal  Constitution,  against  the  conten-  296,  341,  28  Pac.  272,  675, 14  L.  R.  A.  755, 

tions,  that  it  destroyed  the  values  of  this  27  Am.  St.  106;  Grand  Rapids  v.  Powers, 

class  of  property  without  due  process  of  89  Mich.  94,  50  N.  W.  661,  14  L.  R.  A. 

law,  and  that  it   unduly  discriminated  498,  and  note  on  establishment  of  dock 

against  this  class  of  property  while  other  lines,  28  Am.  St.  276.     lie  Clayton,  59 

familiar  objects  of  speculation,  such  as  Conn.  610,  21  Atl.  1005,  13  L.  R.  A.  66, 

cotton  or  grain,  were  not  touched.      It  21  Am.  St.  128;  Lehew  i;.  Brummell,  108 

would  seem  that  the  prohibition,  unless  Mo.  546,  15  S.  W.  765,  11  L.  R.  A.  828, 

the  contract  provides  for  immediate  de-  23  Am.  St.  895 ;  Louisville,  N.  A.  &  C.  R. 

livery,  of  sales  of  such  property  as  the  Co.  v.  Wallace,  136  111.  87,  26  N.  E.  493, 

law    recognizes,    is    certainly    carrying  II  L.  R.  A.  787  (short-cause  calendar); 

the  police  power  to  its  boundary  line.  State  v.  Robbins,  124  Ind.  308,  24  N.  E. 

For  other  cases  upon  due  process,  equal  978,  8  L.  R.  A.  438;  State  v.  San  tee,  111 

protection,  &c.,  see  Wadsworih  v.  Union  Iowa,  1,  82  N.  W.  445;  State  v.  Warren, 

P.  R.  Co.,  18  Col.  600,  83  Pac.  516,23  113  N.  C.  683,  18  S.  E.  498;  Attorney 

L.  R.  A.  812,  36  Am.  St.  309;  People  v.  General  v.   Boston  &  A.   Ry.  Co.,  160 

Yonkers,  140  N.  Y.  1,  35  N.  E.  820,  23  Mass.  62,  35  N.  E.  252,  22  L.  R.  A.  112; 

L.R.  A.  481;  Attorney-General  r.Jochim,  Sute  v,  Eby,  —  Mo.  — ,  71  S.  W.  52; 

99  Mich.  368,  68  N.  W.  611,  28  L.  R.  A.  State  v.  Mitchell,  —  Me.  — ,  53  Atl.  887. 

699,  41  Am.  St  60(t;  Braceviile  Coal  Co.  In    which    last    case    a    hawker's  and 

p.  People,  147  III.  66,  85  N.  E.  62,  22  peddler's  act  requiring  those  paying  less 

L.  R.  A.  340,  37  Am.  St.  206 ;  Morton  v.  than  $25.00  in  taxes  on  slock  to  pay  a 

New  York,  140  N.  Y.  207,  35  N.  E.  490,  license  fee,  and  exempting  those  paying 

22  L.  R.  A.  241;  Schiltz  v.  Roenitz,  86  that  amount  or  more  of  taxes  on  stock, 

Wis.  31,  66  N.  W.  194,  21  L.  R.  A.  483,  was  held  invalid  as  violating  the  right  of 

89  Am.  St.  878;  State  v.  Loomis,  115  Mo.  equal  protection.^ 

807,  22  S.  W.  850,  21  L.  R.  A.  789;  State         i  Corfleld   v.  Coryell,  4  Wash.  380; 

V.  Wolfer,  58  Minn.  135,  54  N.  W.  1065,  Campbell  v.  Morris,  3  H.  &  McH.  554; 

19  L,  R.  A.  783,  39  Am.  St.  582;  Jenkins  Crandall  o.  State,  10  Conn.  339;  Oliver  v. 

V.  Ballantyne,  8  Utah,  245,  30  Phc.  760,  Washington  Mills,  11  Allen,  268. 
10  L.  R.  A.  689;  Anderton  v.  Milwaukee,         «  Campbell  v.  Morris,  3  H.  &  McH. 

82  Wis.  279,  52  N.  W .  95,  15  L.  R.  A.  830 ;  654 ;  State  v.  Medbury,  3  R.  I.  138.    And 

Louisville  Safety  Vault  &  T.  Co.  v.  Louis-  see  generally  the  cases  cited,  antet  p.  37, 

ville  &  N.  R.  Co.,  92  Ky.  233,  17  S.  W.  note.    Exemption  from  garnishment  does 

567,  14  L.  R.  A.  579,  and  extensive  note  not  apply  to  a  non-resident  debtor  except 

on  constitutional  equality  of  privileges,  by  express  provision.    Kile  v,  Montgom- 

immunities,  and  protection ;  Burdett  v.  ery,  73  Ga.  887. 
Allen,  85  W.  Va.  847,  13  S.  E.  1012,  14 
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of  the  States  before  the  adoption  of  the  fourteenth  amendment, 
to  deprive  citizens  of  the  equal  protection  of  the  laws ;  but  there 
were  servile  classes  not  thus  shielded,  and  when  these  were  made 
freemen,  there  were  some  who  disputed  their  claim  to  citizenship, 
and  some  State  laws  were  in  force  which  established  discrimina- 
tions against  them.  To  settle  doubts  and  preclude  all  «uch  laws, 
the  fourteenth  amendment  was  adopted  ;  and  the  same  securities 
which  one  citizen  may  demand,  all  others  are  now  entitled  to. 

Judicial  Proceedings. 

Individual  citizens  require  protection  against  judicial  action  as 
well  as  against  legislative;  and  perimps  the  question,  what  con- 
stitutes due  process  of  law,  arises  as  often  when  judicial  action  is 
in  question  as  in  any  other  cases.  But  it  is  not  so  difficult  here 
to  arrive  at  satisfactory  conclusions,  since  the  bounds  of  the  judi- 
cial authority  are  much  better  defined  than  those  of  the  legisla- 
tive, and  each  case  can  generally  be  brought  to  the  test  of  definite 
and  well-settled  rules  of  law. 

The  proceedings  in  any  court  are  void  if  it  wants  jurisdiction 
of  the  case  in  which  it  has  assumed  to  act.  (a)  Jurisdiction  is, 
firsts  of  the  subject-matter ;  and,  second,  of  the  persons  whose 
rights  are  to  be  passed  upon.^ 

A  court  has  jurisdiction  of  any  subject-matter,  if,  by  the  law  of 
its  organization,  it  has  authority  to  take  cognizance  of,  try,  and 
determine  cases  of  that  description.  If  it  assumes  to  act  in  a 
case  over  which  the  law  does  not  give  it  authority,  the  proceeding 
and  judgment  will  be  altogether  void,  and  rights  of  property  can- 
not be  divested  by  means  of  them. 

It  is  a  maxim  in  the  law  that  consent  can  never  confer  juris- 
diction:^ by  which  is  meant  that  the  consent  of  parties  cannot 

^  ''Jurisdiction   is  a  power  constitu-  Rochester,    12    Wend.  166;     Dudley  v, 

tionaUy  conferred  upon  a  court,  a  single  Mayhew,  3  N.  Y.  0 ;  Preston  i;.  Boston, 

judge,  or  a  magistrate,  to  take  cognizance  12  Pick.  7 ;  Chapman  v.  Morgan,  2  Greene 

and  decide  causes  according  to  law,  and  (Iowa),   374  ;    Thompson   v.    Steamboat 

to  carry  their  sentence  into  execution.  Morton,  2  Ohio  St.  26 ;  Gilliland  i\  Admin- 

The  tract  of  land  within  which  a  court,  istrator  of  Sellers,  2  Oiiio  St.  223;  Dicks 

judge,  or  magistrate   has  jurisdiction  is  ».  Hatch,  10  Iowa,  380;  McCallr.Peachey, 

called  his  territory;  and  his  power  in  rela^  1  Call,  65;  Bents  v.  Graves,  3  McCord, 

tion  to  his  territory  is  called  his  territorial  280;  Overstreet  v.  Brown,  4  McCord,  79 ; 

jurisdiction."    3  Bouv.  Inst.  71.  Green  r.  Collins.  6  Ired.  189;  Boswick  t*. 

*  Coffin  V.  Tracy,  8  Cainos,  129 ;  Blin  Perkins,  4  Ga.  47 ;  Georgia  R.  R.  &c.  v. 

V,  Campbell,  14  Johns.   482;   Cuyler  v.  Harris,  6  Ga.  627;  State  v.  Bonney,  34 

(a)  QAny  action  taken  by  a  court  in  the  absence  of  the  facts  upon  which  its  juris- 
diction rightfully  rests  is  void,  and  may  be  collaterally  impeached.  Scott  v.  McNeal, 
154  U.  S.  84,  14  Sup.  Ct.  Rep.  1108,  rev.  6  Wash.  809,  31  Pac.  873, 84  Am.  St.  863.] 
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empower  a  court  to  act  upon  subjects. which  are  not  submitted  to 
its  determination  and  judgment  by  the  law.  The  law  creates 
courts,  and  upon  considerations  of  general  public  policy  defines 
and  limits  their  jurisdiction ;  and  this  can  neither  be  enlarged 
nor  restricted  by  the  act  of  the  parties. 

Accordingly,  where  a  court  by  law  has  no  jurisdiction  of  the 
subject-matter  of  a  controversy,  a  party  wliose  rights  are  sought 
to  be  afifected  by  it  is  at  liberty  to  repudiate  its  proceedings  and 
refuse  to  be  bound  by  them,  notwithstanding  he  may  once  have 
consented  to  its  action,  either  by  voluntarily  commencing  the 
proceeding  as  plaintiff,  or  as  defendant  by  appearing  and  pleading 
to  the  merits,  or  by  any  other  formal  or  informal  action.  This 
right  he  may  avail  himself  of  at  any  stage  of  the  case ;  and  the 
maxim  that  requires  one  to  move  promptly  who  would  take 
advantage  of  an  irregularity  does  not  apply  here,  since  this  is 
not  mere  irregular  action,  but  a  total  want  of  power  to  act  at  all. 
Consent  is  sometimes  implied  from  failure  to  object;  but  there 
can  be  no  waiver  of  rights  by  laches  in  a  case  where  consent 
would  be  altogether  nugatory.^ 

In  regard  to  private  controversies,  the  law  always  encouragca 
voluntary  arrangements ;  ^  and  the  settlements  which  the  parties 
may  make  for  tliemselves,  it  allows  to  be  made  for  them  by 
arbitrators  mutually  chosen.  But  the  courts  of  a  country  cannot 
have  those  controversies  referred  to  them  by  the  parties  which 
the  law-making  power  has  seen  fit  to  exclude  from  their  cogni- 
zance. If  the  judges  should  sit  to  hear  such  controversies,  they 
would  not  sit  as  a  court ;  at  the  most  they  would  be  arbitrators 
only,  and  their  action  could  not  be  sustained  on  that  theory, 
unless  it  appeared  that  the  parties  had  designed  to  make  the 
judges  their  arbitrators,  instead  of  expecting  from  them  valid 
judicial  action  as  an  organized  court.  Even  then  the  decision 
could  not  be  binding  as  a  judgment,  but  only  as  an  award ;  and 
a  mere  neglect  by  either  party  to  object  to  the  want  of  jurisdiction 
could  not  make  the  decision  binding  upon  him  either  as  a  judg- 
ment or  as  an  award.  Still  less  could  consent  in  a  criminal  case 
bind  the  defendant;  since  criminal  charges  are  not  the  subject 
of  arbitration,  and  any  infliction  of  criminal  punishment  upon  an 

Me.  223;  Little  u.Fitta,  83  Ala.  348 ;  Ginn  v.  People.  16  Mich.  861;  White  v.  Bu- 

r.  Rogers,  9  111.  131;   Neill  v.  Keese,  5  chanan,  6  Cold.  82;  Collins  v.  Collins,  37 

Tex.  23;  Ames  v.  Boland,  1  Minn.  365  ;  Pa.  St.  387;  Green  v.  Creighton,  18  Miss. 

Brady  v.  Richardson,   18  Ind.   1  White  169. 

V.  Buchanan,    6    Cold.  32;    Andrews  r.         *  Moore  v.  Detroit  Locomotive  Works, 

Wlieaion,    23    Conn.    112;    Collamer  u.  14  Mich.  266;  Coyner  ».  Lynde,  10  Ind. 

Page,  36  Vt.  387.  282. 
1  Bostwick  V.  Perkins,  4  Ga.  47 ;  HiU 
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individual,  except  in  pursuance  of  the  law  of  the  land,  is  a  wrong 
done  to  the  State,  whether  the  individual  assented  or  not.  Those 
cases  in  which  it  has  been  held  that  the  constitutional  right  of 
trial  by  jury  cannot  be  waived  are  strongly  illustrative  of  the 
legal  view  of  this  subject.^ 

If  the  parties  cannot  confer  jurisdiction  upon  a  court  by  con- 
sent, neither  can  they  by  consent  empower  any  individual  other 
than  the  judge  of  the  court  to  exercise  its  powers.  Judges  are 
chosen  in  such  manner  as  shall  be  provided  by  law ;  and  a  stipu- 
lation by  parties  that  any  other  person  than  the  judge  shall  exer- 
cise his  functions  in  their  case  would  be  nugatory,  even  though  the 
judge  should  vacate  his  seat  for  the  purposes  of  the  hearing.^ 

Sometimes  jurisdiction  of  the  subject-matter  will  depend  upon 
considerations  of  locality,  either  of  the  thing  in  dispute  or  of  the 
parties.  At  law  certain  actions  are  local,  and  others  are  transi- 
tory. The  first  can  only  be  tried  where  the  property  which  is 
the  subject  of  the  controversy,  or  in  respect  to  which  the  contro- 
versy has  arisen,  is  situated.  The  United  States  courts  take 
cognizance  of  certain  causes  by  reason  only  of  the  fact  that  the 
parties  are  residents  of  dififerent  States  or  countries.^  The  ques- 
tion of  jurisdiction  in  these  cases  is  sometimes  determined  by  the 
common  law,  and  sometimes  is  matter  of  statutory  regulation. 
But  there  is  a  class  of  cases  in  respect  to  which  the  courts  of  the 
several  States  of  the  Union  are  constantly  being  called  upon  to 
exercise  authority,  and  in  which,  while  the  jurisdiction  is  con- 
ceded to  rest  on  considerations  of  locality,  there  has  not,  unfor- 
tunately, at  all  times  been  entire  harmony  of  decision  as  to  what 
shall  confer  jurisdiction.  We  refer  now  to  suits  for  divorce  from 
the  bonds  of  matrimony. 

The  courts  of  one  State  or  country  have  no  general  authority 
to  grant  divorce,  unless  for  some  reason  they  have  control  over 
the  particular  marriage  contract  which  is  sought  to  be  annulled. 
But  what  circumstance  gives  such  control  ?  Is  it  the  fact  that 
the  marriage  was  entered  into  in  such  country  or  State  ?    Or  that 

^  Brown  v.  State,  8  Blackf.  661 ;  Work  force,  because  the  coart  had  not  jurisdic- 

V.  Ohio,  2  Ohio  Su  296 ;  Cancemi  i;.  Peo-  tion  in  respect  to  tlie  plaintiff.    Vose  v. 

pie,  18  N.  Y.  128;  People  v.  Smith,  9  Morton,  4  Cash.  27.    As  to  third  persons, 

Mich.  193;  Hill  v.  People,  16  Mich.  861;  a  judgment  against  an  individual  may 

Whorton  i'.  Morange,  62  Ala.  201 ;  Fleish-  sometimes  be  treated  as  void,  when  he 

man  v.  Walker,  01  111.  318 ;  Shissler  v.  was  not   suable  in  that  court  or  in  that 

People,  98  111.  472.      See  also  State  v.  manner,  notwithstanding  he  may  have  so 

Turner,  1  Wright,  20.  submitted  himself  to  the  jurisdiction  as 

'  Winchesters.  Ayres, 4  Greene  (Iowa),  to   he  personally  bound.    See  Georgia 

104.    See  post,  689,  note.  K.  R.  &c.  r.  Harris,  6  Ga.  627  ;  Hinch- 

*  See  a  case  where  a  judgment  of  a  man  v.  Town,  10  Mich.  608. 
United  States  court  was  treated  as  of  no 

87 
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the  alleged  breach  of  the  marriage  bond  was  within  that  jurisdic- 
tion ?  Or  that  the  parties  resided  within  it  either  at  the  time  of 
the  marriage  or  at  the  time  of  the  offence  ?  Or  that  the  parties 
now  reside  in  such  State  or  country,  though  both  marriage  and 
offence  may  have  taken  place  elsewhere?  Or  must  marriage, 
offence,  and  residence,  all  or  any  two  of  them,  combine  to  confer 
the  authority  ?  These  arc  questions  which  have  frequently  de- 
manded the  thoughtful  attention  of  the  courts,  who  have  sought 
to  establish  a  rule  at  once  sound  in  principle,  and  that  shall  pro- 
tect as  far  as  possible  the  rights  of  the  parties,  one  or  the  other 
of  whom,  unfortunately,  under  the  operation  of  any  rule  which 
can  be  established,  it  will  frequently  be  found  has  been  the  victim 
of  gross  injustice. 

We  conceive  the  true  rule  to  be  that  the  actual,  bona  fide  resi- 
dence of  either  husband  or  wife  within  a  State  will  give  to  that 
State  authority  to  determine  the  status  of  such  party,  and  to  pass 
upon  any  questions  affecting  his  or  her  continuance  in  the  mar- 
riage relation,  irrespective  of  the  locality  of  the  marriage,  or  of 
any  alleged  offence ;  and  that  any  such  court  in  that  State  as  the 
legislature  may  have  authorized  to  take  cognizance  of  the  subject 
may  lawfully  pass  upon  such  questions,  and  annul  the  marriage 
for  any  cause  allowed  by  the  local  law.  But  if  a  party  goes  to  a 
jurisdiction  other  than  that  of  his  domicile  for  the  purpose  of 
procuring  a  divorce,  and  has  residence  there  for  that  purpose 
only,  such  residence  is  not  bona  fide^  and  does  not  confer  upon 
the  courts  of  that  State  or  country  jurisdiction  over  the  marriage 
relation,  and  any  decree  they  may  assume  to  make  would  be  void 
as  to  the  other  party .^ 


1  There  are  a  number  of  cases  in  which 
this  subject  has  been  considered.  In 
Inhabitants  of  Hanover  v.  Turner,  14 
Mass.  227,  instructions  to  a  jury  were  sus- 
tained, that  if  they  were  satisfied  the 
husband,  who  had  been  a  citizen  of  Mas- 
sachusetts, removed  to  Vermont  merely 
for  tiie  purpose  of  procuring  a  divorce, 
and  that  the  pretended  cause  for  divorce 
arose,  if  it  ever  did  arise,  in  Massachu- 
setts, and  that  the  wife  was  never  within 
the  jurisdiction  of  the  court  of  Vermont, 
then  and  in  such  case  tlie  decree  of  di- 
vorce which  the  husband  had  obtained  in 
Vermont  must  be  considered  as  fraudu- 
lently obtained,  and  that  it  could  not 
operate  so  as  to  dissolve  the  marriage 
between  the  parties.  See  also  Vischer  v, 
Vischer,  12  Barb.  640;  and  McGiffert  i;. 
McGiffert,81  Barb.  69.  In  Chaser.  Chase, 


6  Gray,  157,  the  same  ruling  was  had  as 
to  a  foreign  divorce,  notwithstanding  the 
wife  appeared  in  and  defended  the  foreign 
suit.  In  Clark  o.  Clark,  8  N.  H.  21,  the 
court  refused  a  divorce  on  the  ground 
that  the  alleged  cause  of  divorce  (adul- 
tery), though  committed  within  the  State, 
was  so  committed  while  the  parties  had 
their  domicile  abroad.  This  decision  was 
followed  in  Greenlaw  t^.  Greenlaw,  12 
N.  H.  200.  The  court  say :  **  If  the  de- 
fendant never  had  any  domicile  in  this 
State,  the  libellant  could  not  come  here, 
bringing  with  her  a  cause  of  divorce  over 
which  this  court  had  jurisdiction.  If  at 
the  time  of  the  [alleged  offence]  the 
domicile  of  the  parties  was  in  Maine, 
and  the  facts  furnished  no  cause  for  a  di- 
vorce there,  she  could  not  come  here  and 
allege  those  matters  which  had  already 
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But  to  render  the  jurisdiction  of  a  court  effectual  in  any  case, 
it  is  necessary  that  the  thing  in  controversy,  or  the  parties  in- 

occnrred,  as  a  ground  for  a  dirorce  under  tained  in  another  State  in  bar  of  dirorce 

the  laws  of  this  State.    Should  she  under  proceedinics.    Streitwolf  v.  Streitwolf,  181 

such  circumstances  obtain  a  decree  of  di-  U.  S.  179,  21  Sup.  Ct.  Kep.  668.3    ^^  '^ 

Yorce  here,  it  must  be  regarded  as  a  mere  purely    collateral  civil   action,  jurisdic- 

nullity  elsewhere."     In  Frary  v.  Frary,  tion  is  conclusively  presumed.    Waldo 

10  N.  H.  61,  importance  was  attached  to  v.  Waldo,  62  Mich.  94,   17  N.  W.  709. 

the  fact  that  the  marriage  took  place  in  And  see  Van  Orsdal  v.  Van  Orsdal,  67 

New  Hampshire;  and  it  was  held  that  Iowa,  86,  24  N.  W.  679.    The  Pennsyl- 

tbe  court  had  Jurisdiction  of  the  wife's  vania  cases  agree  with  those  of   New 

application  for  a  divorce,  notwithstand-  Hampshire,  in  holding    that  a  divorce 

ing  the  offence  was  committed  in  Ver-  should  not  be  granted  unless  the  cause 

mont,  but  during  the  time  of  the  wife's  alleged  occurred  while  the  complainant 

residence  in  New  Hampshire.    See  also  had  domicile  within  the  State.    Dorsey  v, 

Kimball  9.  Kimball,  18  N.  H.  222 ;  Batch-  Dorsey*  7  WatU,  849;  UolUster  r.  Hollis- 

elder  v,  Batchelder,  14  N.  H.  880;  Fay-  ter,  6  Pa.  St  449;  McDermott's  Appeal* 

son  V.  Payson,  84  N.  H.  618;  Hopkins  v.  8  W.  &  S.  261.    And  they  hold  also  that 

Hopkins,  86  N.  H.  474;   Foss   t^.  Foss,  the  injured  party  in  the  marriage  rela- 

68  N.   H.  288;   Norris  i;.  Norris,  61  N.  tion  must  seek  redress  in  the  forum  of 

H.    628,    16   Atl.   19.    See    Trevino    v.  the  defendant,  unless  where  such  defend- 

Trevino,  64   Tex.  261.     In  Wilcox  v.  ant  has  removed  from  what  was  before 

Wilcox,  10  Ind.  486,  it  was  held  that  the  common  domicile  of  both.    Calvin 

the  residence  of  tlie  libellant  at  the  time  1;.  Reed,  86  Pa.  St.  876;  Elder  o.  Reel, 

of   the   application    for  a  divorce   was  62  Pa.  St  308,  1  Am.  Rep.  414.    If  a 

sufficient  to  confer  jurisdiction,  and  a  divorce  is  procured  on  publication  in  an- 

decree  dismissing  the  bill  because  the  otlier  State  from  that  of  the  husband's 

cause  for  divorce  arose  out  of  the  State  domicile,  where  the   offence  was    com- 

was  reversed.    And  see  Tolen  v.  Tolen,  nutted,  it  is  a  nullity  in  the  latter  State. 

2  Blackf.  407.  Compare  Jackson  v.  Flower  v.  Flower,  42  N.  J.  Eq.  152.  See 
Jackson,  1  Johns.  424;  Barber  v.  Root,  Cook  v.  Cook,  66  Wis.  196,  44  N.  W. 
10  Mass.  260;  Borden  v.  Fitch,  15  Johns.  83,  443.  If  one  is  in  good  faith  a  resi- 
121 ;  Bradshaw  t^.  Heath.  13  Wend.  407.  dent,  his  motive  in  coming  to  the  State 
In  any  of  these  cases  the  question  of  is  immaterinl.  Colburn  v.  Colburn,  70 
actual  residence  will  be  open  to  inquiry  Mich.  647,  38  N.  W.  607 ;  Gregory  v. 
whenever  it  becomes  important,  notwitli-  Gregory,  76  Me.  636.  But  residence 
standing  the  record  of  proceedings  is  in  must  be  actual,  not  merely  legal.  Tip- 
due  form,  and  contains  the  affiilavit  of  ton  v.  Tipton,  87  Ky.  248,  8  S.  W.  440. 
residence  required  by  the  practice.  Leith  For  cases  supporting  to  a  greater  or 
V.  Leith,  30  N.  H.  20.  And  see  McGiffert  less  extent  the  doctrine  stated  in  the 
V.  McGiffert,  31  Barb.  69;  Todd  v.  Kerr,  text,  see  Harding  v.  Alden,  9  Greenl. 
42  Barb.  317;  Hoffman  v.  Hoffman,  46  140 ;  Ditoon  r.  Ditson,  4  R.  I.  87 ;  Pawling 
N.  Y.  80;  People  v.  Da  well,  26  Mich.  247;  v.  Bird's  Ex'rs,  13  Johns.  192;  Kerr  v. 
Reed  v.  Reed,  52  Mich.  117,  17  N.  W.  Kerr,  41  N.  Y.  272  ;  Harrison  p.  Harrison, 
720;  Gregory  v,  Gregory,  78  Me.  187,  19  AU.  499;  Tliompson  r.  State,  28  Ala. 

3  Atl.  280;  Neff  v,  Beauchamp,  74  Iowa,  12;  Cooper  v.  Cooper,  7  Ohio,  694 ;  Mans- 
02,  36  N.  W.  906;  Chaney  v.  Bryan,  15  field  v.  Mclntyre,  10  Ohio,  28;  Smith  r. 
I^a,  680.  [^A  recital  in  proceedings  for  Smith,  4  Greene  (Iowa),  266)  Yates 
divorce  of  the  facts  necessary  to  give  v,  Yates,  13  N.  J.  £q.  280;  Maguire  v, 
jurisdiction  may  be  contradicted  in  a  suit  Maguire,  7  Dana,  181 ;  Waltz  v.  Waltz, 
in  another  State  between  the  same  par-  18  Ind.  440;  Hull  v.  Hull,  2  Strob.  £q. 
ties.  Bell  r.  Bell,  181  U.  S.  176,21  Sup.  174;  Manlry  v.  Manley,  4  Chand.  97; 
Ct  Rep.  651 ;  Andrews  v.  Andrews,  —  Hubell  r.  Ilubell,  8  Wis.  662 ;  Gleason  v. 
U.  S.  — ,  23  Sup.  Ct.  Rep.  237.  An  in-  Gleason,  4  Wis.  64 ;  Hare  v.  Hare,  10 
junction  may  issue  against  setting  up  Tex.  866;  D'AuvilUers  1;.  De  Livaudais, 
a  pretended  judgment  fraudulently  ob-  32  La.  Ann.  606;  Gettys  v,  Getty s,  3 
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te rested,  be  subjected  to  the  process  of  the  court.  Certain  cases 
are  said  to  proceed  in  rerrij  because  they  take  notice  rather  of  the 

thing  in  controversy  than  of  the  persons  concerned  ;  and  the  pro- 
cess is  served  upon  that  which  is  the  object  of  the  suit,  without 
specially  noticing  the  interested  parties ;  while  in  other  cases  tlie 
parties  themselves  ore  brought  before  the  court  by  process.  Of 
the  first  class,  admiralty  proceedings  are  an  illustration ;  the 
court  acquiring  jurisdiction  by  seizing  the  vessel  or  other  thing 

Lea,  260;  Smith  v.  Smith,  19  Neb.  706,  15  N.  £.  3.33;  though  there  is  actual 
28  N.  W.  296.  And  see  Story,  Confl.  notice.  O'Dea  r.  ODea,  101  N.  Y.  23, 
Laws,  §  230  a ;  Bishop  on  Mar.  and  Div.  4  N.  E.  1 10.  So  in  Ontario,  Magurn  r. 
(Ist  ed  )  §  727  et  seq, ;  Ibid.  (4th  ed.)  Magurn,  11  Ont  App.  178.  See  Cox  v. 
Vol.  IL  §  155  et  8eq.  The  cases  of  Uoff-  Cox,  19  Oliio  St.  602,  2  Am.  Rep.  415; 
man  v.  Hoffman,  46  N.  V.  30,  7  Am.  [^Matter  of  Oiristensen,  17  Utah,  412, 
Rep.  299 ;  Elder  v.  Reel,  62  Pa.  St.  308,  53  Pac.  lOaS,  41  L.  R.  A.  504,  70  Am. 
1  Am.  Rep.  414 ;  People  v.  Dawell,  25  St.  794.^  An  appearance  bj  defendant 
Mich.  247 ;  Strait  v.  Strait,  8  MuArthur,  afterwards  for  the  purposes  of  a  motion 
415;  State  v.  Armington,  25  Minn.  29;  to  set  aside  the  decree,  which  motion 
Sewall  V.  Sewall,  122  Mass.  156,  23  Am.  was  defeated  on  technical  grounds,  will 
Rep.  299 ;  Hood  t;.  State,  56  Ind.  263,  26  not  affect  the  question.  Hoffman  r. 
Am.  Rep.  21 ;  Litowich  v.  Liiowich,  19  Hoffman,  46  N.  Y.  30,  7  Am.  Rep.  299. 
Kan.  451,  27  Am.  Rep.  145;  QBell  v.  Bell,  Upon  the  whole  subject  of  jurisdic- 
181  U.  S.  175,  21  Sup.  Ct.  Rep.  551 ;]]  are  tion  in  divorce  suits,  no  case  in  the  books 
very  explicit  in  declaring  that  where  is  more  full  and  satisfactory  than  that  of 
neither  party  is  domiciled  within  a  par-  Ditson  v.  Ditson,  4  R.  I.  87,  which  re- 
ticular State,  its  courts  can  have  no  juris-  views  and  comments  upon  a  number  of 
diction  in  respect  to  their  marital  sUttus,  the  cases  cited,  and  particularly  upon  the 
and  any  decree  of  divorce  made  therein  Massachusetts  cases  of  Barber  v.  Root, 
must  be  nugatory.  A  number  of  the  10  Mass.  260 ;  Inhabitants  of  Hanover  i;. 
cases  cited  hold  that  the  wife  may  have  a  Turner,  14  Mass.  227;  Harteau  v.  Har- 
domicile  separate  from  the  husband,  and  teau,  14  Pick.  181 ;  and  Lyon  r.  Lyon,  2 
may  therefore  be  entitled  to  a  divorce.  Gray,  367.  The  divorce  of  one  party 
though  the  husband  never  resided  in  the  divorces  both.  Cooper  t\  Cooper,  7  Ohio, 
State.  These  cases  proceed  upon  the  594.  And  will  leave  both  at  liberty  to 
theory  that,  although  in  general  the  domi-  enter  into  new  marriage  relations,  unless 
cile  of  the  husband  is  the  domicile  the  local  statute  expressly  forbids  the 
of  the  wife,  yet  that  if  he  be  guilty  of  guilty  party  from  contracting  a  second 
such  act  or  dereliction  of  duty  in  the  re-  marriage.  See  Commonwealth  v.  Put- 
lation  as  entitles  her  to  have  it  partially  nam,  1  Pick.  136 ;  Baker  v.  People,  2  Hill, 
or  wholly  dissolved,  she  is  at  liberty  to  325.  ^A  divorce  was  decreed  and  pro- 
establish  a  separate  jurisdictional  domi-  hibited  marriage  within  a  limited  period, 
clle  of  her  own.  Ditson  v.  Ditson,  4  R.  I.  A  marriage  was  consummated  in  another 
87  ;  Hardingi*.  Alden,  9Me.  140;  Maguire  State  within  the  period  of  prohibition, 
V.  Maguire,  7  Dana,  181 ;  HoUister  v.  Hoi-  and  this  marriage  upheld  in  In  re  Wood's 
lister,  6  Pa.  St.  449 ;  Derby  v.  Derby,  14  Estate,  —  CaU  — ,  69  Pac.  960.]  A  party 
111.  App.  645.  The  doctrine  in  New  York  who  has  gone  into  another  State  and  pro- 
seems  to  be,  that  a  divorce  obtained  in  cured  a  divorce  will  not  be  heard  to 
anotlier  State,  without  personal  service  of  allege  his  own  fraud  to  impeach  it. 
process  or  appearance  of  the  defendant,  Elliott  v.  Wohlfrom,  55  Cal.  384.  A 
is  absolutely  void  :  Vischer  z;.  Vischer,  12  divorce  good  at  the  place  of  domicile 
Barb.  640;  McGiffert  v.  McGiffert,  31  will  be  sustained  in  England  though  the 
Barb.  69;  Todd  v.  Kerr,  42  Barb.  817;  cause  would  not  sustain  a  divorce  there. 
People  V.  Baker,  76  N.  Y.  78,  32  Am.  Harvey  v.  Famie,  L.  R.  8  App.  Cas.  48; 
Rep.  274;  Cross  i7.  Cross,  108  N.  Y.  628,  Turner  v.  Thompson,  L.  R.  13  P.  D.  37. 
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to  which  the  controversy  relates.  In  cases  within  this  class, 
notice  to  all  concerned  is  required  to  be  given,  either  personally 
or  by  some  species  of  publication  or  proclamation;  and  if  not 
given,  the  court  which  had  jurisdiction  of  the  property  will  have 
none  to  render  judgment.^  Suits  at  the  common  law,  however, 
proceed  against  the  parties  whose  interests  are  sought  to  be  af- 
fected ;  and  only  those  persons  are  concluded  by  the  adjudication 
who  are  served  with  process,  or  who  voluntarily  appear .^  Some 
cases  also  partake  of  the  nature  both  of  proceedings  in  rem  and 
of  personal  actions,  since,  although  they  proceed  by  seizing  prop- 
erty, they  also  contemplate  the  service  of  process  on  defendant 
parties.  Of  this  class  are  the  proceedings  by  foreign  attachment, 
in  which  the  property  of  a  non-resident  or  concealed  debtor  is 
seized  and  retained  by  the  officer  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered  against  him,  but  at  the 
same  time  process  is  issued  to  be  served  upon  the  defendant,  and 
which  must  be  served,  or  some  substitute  for  service  had,  before 
judgment  can  be  rendered. 

In  such  cases,  as  well  as  in  divorce  suits,  it  will  often  happen 
that  the  party  proceeded  against  cannot  be  found  in  the  State, 
and  personal  service  upon  him  is  therefore  impossible,  unless  it  is 
allowable  to  make  it  wherever  he  may  be  found  abroad.     But  any 

^  Doughty  V.  Hope,  3  Denio,  694.    See  to  a  hospital  for  the  insane  without  any 

Matter  of  Empire  City  Banlc,  18  N.  Y.  provision  for  notice  to  the  person  alleged 

199;  Nations  v.  Jolinson,  24  How.  204,  .to  be  insane,  is  unconstitutional.  ReLa,m- 

206 ;  BlackweU  on  Tax  Titles,  218.  bert,  134  Cal.  62G,  66  Pac.  861, 66  L.  R.  A. 

3  Jaclc  v.  Thompson,  41  Miss.  49.  As  to  866;  see,  a  statute  contemplating  pro- 
the  right  of  an  attorney  to  notice  of  pro-  ceedings  in  lunacy  in  the  absence  of  the 
ceedings  to  disbar  him,  see  notes  to  alleged  lunatic,  construed  in  Simon  v. 
pp.  481,482,  and  683.  "Notice  of  some  Craft,  182  U.  S.  427,  21  Sup.  Ct  Rep. 
kind  is  the  Tital  breath  that  animates  836.^  Where,  however,  a  statute  pro- 
judicial  jurisdiction  over  the  person.  It  videsfor  the  taking  of  a  certain  security, 
is  the  primary  element  of  the  application  and  authorizes  judgment  to  be  rendered 
of  the  judicatory  power.  It  is  of  the  es-  upon  it  on  motion,  without  process,  the 
sence  of  a  cause.  Without  it  there  can-  party  entering  into  the  security  must  be 
Dot  be  parties,  and  without  parties  there  understood  to  assent  to  the  condition,  and 
maybe  the  form  of  a  sentence,  but  no  towaiveprocessand  consent  to  judgment. 
Judgment  obligating  the  person."  See  Lewis  v.  Garrett's  Adm'r,  6  Miss.  434; 
Bragg's  Case,  11  Coke,  99  a;  Rex  v.  People  r.  Van  Eps,  4  Wend.  387 ;  Chap- 
Chancellor  of  Cambridge,  1  Sir.  667  ;  pee  v.  Thomas,  6  Mich.  63  ;  Gildersleeve 
Cooper  V.  Board  of  Works,  14  C.  B.  v.  8.  v.  People,  10  Barb.  36;  People  t;.  Lott,21 
104;  Meade  9.  Deputy  Marshal,  1  Brock.  Barb.  130;  Pratt  r.  Donovan,  10  Wis. 
824;  Goetcheus  p.  Mathewson,  61  N.  Y.  878;  Murray  v.  Hoboken  Land  Co.,  18 
420 ;  Underwood  v.  McVeigh,  23  Gratt.  How.  272  ;  Philadelphia  r.  Common- 
400;  McVeigh  v.  United  States,  11  wealth,  62  Pa.  St  461;  Whitehurst  r. 
Wall.  269;  Littleton  v.  Richardson,  34  Coleen.  63  111.  247.  [[Decree  based  upon 
N.  H.  179;  Black  v.  Black,  4  Bradf.  Sur.  constructive  service  of  summons  against 
Rep.  174,  206;  Mead  v.  Larkin,  66  Ala.  a  dead  man  is  absolutely  void.  Green- 
87 ;  Succession  of  Townsend,  36  La.  Ann.  street  v.  Thornton,  60  Ark.  369,  30  S.  W. 
447.    £A  statute  permitting  commitment  347,  27  L.  R.  A.  786.^ 
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Buch  Borvice  would  be  ineffectual.  No  State  haB  authority  to  in- 
vade the  jurisdiction  of  another,  and  by  service  of  process  compel 
parties  there  resident  or  being  to  submit  their  controversies  to 
the  determination  of  its  courts;  and  those  courts  will  conse- 
quently be  sometimes  unable  to  enforce  a  jurisdiction  which  the 
State  possesses  in  respect  to  the  subjects  within  its  limits,  unless 
a  substituted  service  is  admissible.  A  substituted  service  is  pro- 
vided by  statute  for  many  such  cases ;  generally  in  the  form  of  a 
notice,  published  in  the  public  journals,  or  posted,  as  the  statute 
may  direct ;  the  mode  being  chosen  with  a  view  to  bring  it  home, 
if  possible,  to  the  knowledge  of  the  party  to  be  affected,  and  to 
give  him  an  opportunity  to  appear  and  defend.  The  right  of  the 
legislature  to  prescribe  such  notice,  and  to  give  it  effect  as  pro- 
cess, rests  upon  the  necessity  of  the  case,  and  has  been  long 
recognized  and  acted  upon,^ 

1  "  It  mAy  be  admitted  that  a  statute  tained.    But  in  the  case  of  constructiTe 

which  should  authorize  any  debt  or  dam-  notice,  if  tlie  party  appears,  he  has  a  right 

ages  to  be  adjudged  against  a  person  upon  to  be  heard,  and   this  cannot  be  denied 

purely  ex  parte  proceedings,   without  a  him,  even  though  he  be  a  rebel.  Mc- 

pretenue  of  notice,  or  any  provision  for  Veigh  p.  United  States,  11  Wall.  259,267. 

defending,  would  be  a  violation  of  the  [So  a  court  cannot  deprive  a  party  of  the 

constitution,  and  be  void ;  but  wliere  the  right  to  be  heard  upon  an  application  for 

legislature  has  presented  a  kind  of  notice  an  injunction  because  guilty  of  a  previous 

by  which  it  is  reasonably  probable  that  contempt     Hariey  v.  Montana  O.  P.  Co.» 

the  party  proceeded  against  will  be  ap-  —  Mont  — ,71  Pac.  407  (Jan.  26, 1903). 

prised  of  what  is  going  on  against  him.  There  is  no  valid  service  upon  a  foreign 

and  an  opportunity  is  afforded  him  to  corporation  where  the  service  is  merely 

defend,  I  am  of  opinion  tliat  the  courts  upon  the  president,  and  he  is  in  the  State 

have  not  the  power  to    pronounce    the  purely  upon  private  business,  and  the 

proceeding  illegal."  Denio,  J.,  in  Matter  corporation  is  not  and  has  not  been  doing 

of  Empire  City  Bank,  18  N.  T.  199,  215.  business  within  the  State.     Fitzgerald  & 

See  also,  per  Morgan,  J.,  in  Rockwell  v.  M.  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  08^ 

Nearing,  36  N.  Y.  302,  314  ;  Nations  v,  11  Sup.  Ct  Rep.  36;  but  if  thereafter  the 

Johnson,  24  How.  195 ;  Beard  v.  Beard,  corporation  appears  in  court  by  its  a(- 

21  Ind.  321 ;    Mason  v.  Messenger,  17  tomeys,  and  goes  to  the  trial  of  the  case 

Iowa,  261 ;  Cupp  v.  Commissioners  of  upon  its  merits,  the  invalidity  of  service 

Seneca  Co.,  19  Ohio  St.  173;  Campbell  is  waived.    lb.    A  statute  providing  for 

V.  Evans,  45  N.  T.  356 ;  Happy  v.  Mosher,  service  upon  the  agent  of  a  non-resident 

48  N.  Y.  318  ;  Jones  v.  Driskell,  94  Mo.  doing  business  in  the  State,  is  void.    Ca- 

190,  7  S.  W.  Ill ;  Palmer  v.  McCormick,  bnnne  i^.  Graf,  —  Minn.  — ,  92  N.  W.  461. 

28  Fed.  Hep.  541 ;  Traylor  t*.  Lide,  7  S.  Upon  the  sufficiency  of  notice  by  reg- 

W.  58   (Tex.).    If  an  absent  defendant  istered  letter  to  last  known  address  of 

returns  pending  publication,  he  need  not  party,  in  proceedings  to  determine  pri- 

be  personally  served.     Duch^  v.  Voisin,  ority  of  water  rights,  see  Farm  Ins.  Co. 

18  Abb.  N.  C.  358.    Jurisdiction  cannot  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  50 

be  acquired  by  ordering  goods  of  a  non-  L.  R.  A.  747 ;  in  determining  title  to  lands 

resident  for  the  mere  purpose  of  attaching  under  the  Torrens  Land  Registration  sya- 

them.    Copas  v.  Anglo-Am.   Prov.   Co.,  tern,  Tyler  v.  Bd    of  Regi«tration,  175 

73  Mich.  541,  41  N.  W.  690.    In  Burnham  Mass.  71.  55  N.  R.  812,  51  L.  R.  A.  433. 

v.  Commonwealth,  1  Duv.  210,  a  personal  A  judgment  creating  a  preference  for  a 

judgment  against  the  absconding  officers  labor  debt  over  preexisting  Hen  without 

of  the  provisional  government  was  sus-  notice  and  opportunity  to  be  heard  given 
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But  such  notice  is  restricted  in  its  legal  efiFect,  and  cannot  be 
made  available  for  all  purposes.  It'will  enable  the  court  to  give 
effect  to  the  proceeding  so  far  as  it  is  one  in  rem^  but  when  the 
res  is  disposed  of,  the  authority  of  the  court  ceases.  The  statute 
may  give  it  effect  so  far  as  the  subject-matter  of  the  proceeding  is 
within  the  limits,  and  therefore  under  the  control,  of  the  State ; 
but  the  notice  cannot  be  made  to  stand  in  the  place  of  process,  so 
as  to  subject  the  defendant  to  a  valid  judgment  against  him  per- 
sonally. In  attachment  proceedings,  the  published  notice  may  be 
sufficient  to  enable  the  plaintiff  to  obtain  a  judgment  which  he 
can  enforce  by  sale  of  the  property  attached,  but  for  any  other 
purpose  such  judgment  would  be  ineffectual.  The  defendant 
could  not  be  followed  into  another  State  or  country,  and  there 
have  recovery  against  him  upon  the  judgment  as  an  established 
demand.  The  fact  that  process  was  not  personally  served  is  a 
conclusive  objection  to  the  judgment  as  a  personal  claim,  unless 
the  defendant  caused  his  appearance  to  be  entered  in  the  attach- 
ment proceedings.^  Where  a  party  has  property  in  a  State,  and 
resides  elsewhere,  his'  property  is  justly  subject  to  all  valid 
claims  that  may  exist  against  him  there ;  but  beyond  this,  due 

the  lien  holder,  is  Toid.  Fisher  v.  Wein-  hasis  for  recoTery.  Needham  v.  Thayer, 
man,  126  Mich.  642,  84  N.  W.  1111,  52  147  Mass.  636, 18  N.  E.  420;  Eastman  o. 
L.  R.  A.  162;  sale  of  property  to  pay  Dearborn,  63  N.  H.  364.  But  see  Erer- 
license  fee  without  notice  is  Toid  sale,  hart  v.  HoUoway,  66  Iowa,  179,  7  N.  W. 
Chauvin  o.  Valiton,  8  Mont.  461,  20  Pac.  606.  A  personal  judgment  cannot  be 
668.]]  based  on  serrice  by  publication  or  per- 
^  Pawling  V.  Willson,  18  Johns.  102;  sonal  serTice  out  of  the  State.  Denny  o. 
Heirs  bf  Holman  v.  Bank  of  Norfolk,  12  Ashley,  12  Col.  166,  20  Pac.  331.  Serrioe 
Ala.  360 ;  Curtis  t;.  Gibbs,  1  Penn.  399 ;  by  publication  may  suffice  for  a  decree  of 
Miller's  Ex'r  v.  Miller,  1  Bailey,  242 ;  partition  of  land,  but  not  to  create  a  per- 
Cone  0.  Cotton,  2  Blackf.  82 ;  Kilburn  v»  sonal  demand  for  costs.  Freeman  v.  Al- 
Woodworth,  6  Johns.  87  ;  Robinson  v,  derson,  110  U.  S.  186,  7  Sup.  Ct.  Rep.  166. 
Ward's  Ex'r,  8  Johns.  86;  Hall  v.  Wil-  So  if  notice  is  served  in  another  State, 
liams,  6  Pick.  232;  Bartlet  v.  Knight,  1  Cloyd  v.  Trotter,  118111.  301.  A  judgment 
Mass.  401 ;  St.  Albans  v.  Bush,  4  Vt.  68;  in  personam  declaring  bonds  void  does  not 
Fenton  r.  Garlick,  6  Johns.  104;  Bissell  bind  a  non-resident  holder  where  the  only 
V,  Briggs,  9  Mass.  462,  6  Am.  Dec.  88;  notice  was  constructive  by  publication. 
Denison  v.  Hyde,  6  Conn.  608;  Aldrich  Pana  v.  Bowler,  107  U.  S.  629,21  Sup.Ct. 
V.  Kinney,  4  Conn.  880,  10  Am.  Dec.  Rep.  704.  In  Ex  parte  Heyfron,  8  Miss. 
161 ;  Hoxie  v.  Wright,  2  Vt.  263 ;  Pros-  127,  it  was  held  that  an  attorney  .could 
ser  ».  Warner,  47  Vt.  667,  10  Am.  Rep.  not  be  stricken  from  the  rolls  without 
182;  Newell  v.  Newton,  10  Pick.  470;  notice  of  the  proceeding,  and  opportunity 
Starbuck  v.  Murray,  6  Wend.  148,  21  to  be  heard.  And  see  ante,  p.  481,  note. 
Am.  I>ec.  172;  Armstrong  v.  Harshaw,  1  Leaving  notice  with  one's  family  is  not 
Dev.  187;  Bradshaw  v.  Heath,  13  Wend,  equivalent  to  personal  service.  Rape  v. 
407 ;  Bates  v,  Delavan,  6  Paige,  299 ;  Heaton.  0  Wis.  329.  At  least  after  de- 
Webster  v.  Reid,  11  How.  437;  Gleason  fendant  has  himself  left  the  State.  Ams- 
V.  Dodd,  4  Met  833;  Green  v.  Custard,  baugh  v.  Kxcliange  Bank.  33  Kan.  100, 
23  How.  484  ;  Eliot  r.  McCormick,  144  6  Pac.  384.  And  see  Bimeler  i\  Dawson, 
Mass.  10, 10  N.  £.  706.  A  personal  judg-  6  III.  636. 
ment  on  such  service  when  sued  on  is  no 
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process  of  law  would  require  appearance  or  personal  service 
before  the  defendant  could  be  personally  bound  by  any  judgment 
rendered,  (a) 

The  same  rule  applies  in  divorce  cases.  The  courts  of  the 
State  where  the  complaining  party  resides  have  jurisdiction  of 
the  subject-matter ;  and  if  the  other  party  is  a  non-resident,  they 
mnst  be  authorized  to  proceed  without  personal  service  of  process. 
The  publication  which  is  permitted  by  the  statute  is  sufficient  to 
justify  a  decree  in  these  cases  changing  the  status  of  the  com- 
plaining party,  and  thereby  terminating  the  marriage;^  and  it 
might  be  sufficient  also  to  empower  the  court  to  pass  upon  the 
question  of  the  custody  and  control  of  the  children  of  the  mar- 
riage, if  they  were  then  within  its  jurisdiction.  But  a  decree  on 
this  subject  could  only  be  absolutely  binding  on  the  parties  while 
the  children  remained  within  the  jurisdiction ;  if  they  acquire  a 
domicile  in  another  State  or  country,  the  judicial  tribunals  of  that 
State  or  country  would  have  authority  to  determine  the  question 
of  their  guardianship  there.^ 

But  in  divorce  cases,  no  more  than  in  any  other,  can  the  court 
make  a  decree  for  the  payment  of  money  by  a  defendant  not 
served  with  process,  and  not  appearing  in  the  case,  which  shall  be 
binding  upon  him  personally.  It  must  follow,  in  such  a  case, 
that  the  wife,  when  complainant,  cannot  obtain  a  valid  decree  for 
alimony,  nor  a  valid  judgment  for  costs.  If  the  defendant  had 
property  within  the  State,  it  would  be  competent  to  provide  by 
law  for  the  seizure  and  appropriation  of  such  property,  under  the 

^  Hull  V.  Hull,  2  Strob.  Eq.  174;  Man-  ciples,  as  the  appointment  of  guardians 

ley  V.  Manley,  4  Chand.  97 ;   Hubbell  v.  for  minors  is  of  local  force  only.    See 

Hubbell,  8  Wis.  662;  Mansfield  v.  Mc-  Morrell  v.  Dickey,   1  Johns.   Cli.    163; 

Intyre,  10  Ohio,  28;  Ditson  v.  Ditson,  4  Woodworth  v.  Spring,  4  Allen,  821 ;  Pot- 

R.  I.  87;  Harrison  v.  Harrison,  10  Ala.  ter  v.  Hiscox,  30  Conn.  COB;   Kraft    r. 

409;   Thompson  v.   State,    28   Ala.  12;  Wickey,  4  6.  &  J.  822,  28  Am.  Dec.  569. 

Harding  v.  Alden,  9  Me.   140,  23  Am.  In  Kline  r.  Kline,  57  Iowa,  386.  10  N.  W. 

Dec.  549 ;   Maguire  v.  Maguire,  7  Dana*  825,  an  order  awarding  custody  of  chil- 

181;    Hawkins  v.  Ragsdale,  80  Ky.  353.  dren  was  held  inoperative  when  at  the 

It  is  immaterial  in  these  cases  whether  time  the  children  were  in  another  State; 

notice  was  actually  brought  home  to  the  and  in  People  v.  Allen,  40  Hun,  611,  an 

defendant  or  not.     And  see  Heirs  of  Hoi-  order  made  where  all  parties  resided  wat 

man  v.  Bank  of  Norfolk,  12  Ala.  369.    But  held  binding  in  another  State.    The  case 

see  contra.  People  v.  Baker,  76  N.  Y.  78 ;  of  Townsend   v.  Kendall,  4  Minn.   412, 

O'Dea  V.  O'Dea,  101  N.  Y.  23,  4  N.  E.  appears  to  be  contra,  but  some  reliance  is 

110;  Magurn  v.  Magurn,  11  Ont.   App.  placed  by  the  court  on  the  statute  of  the 

178 ;  Flower  r.  Flower,  42  N.  J.  Eq.  152,  State  which  allows  the  foreign  appoint- 

7  Atl.  669.  ment  to  be  recognized  for  the  purposes 

'  This  must  be  so  on   general  prin-  of  a  sale  of  the  real  estate  of  a  ward. 

(a)  [[Statute  providing  for  service  by  publication  in  actions  in  rem  is  due  process. 
See  note,  87  Am.  St.  Rep.  860.^ 
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decree  of  the  court,  to  the  use  of  the  complainant;  but  the  legal 
tribunals  elsewhere  would  not  recognize  a  decree  for  alimony  or 
for  costs  not  based  on  personal  service  or  appearance.  The 
remedy  of  the  complainant  must  generally,  in  these  cases,  be 
confined  to  a  dissolution  of  the  marriage,  with  the  incidental 
benefits  springing  therefrom,  and  to  an  order  for  the  custody  of 
the  children,  if  within  the  State.^ 

When  the  question  is  raised  whether  the  proceedings  of  a  court 
may  not  be  void  for  want  of  jurisdiction,  it  will  sometimes  be 
important  to  note  the  grade  of  the  court,  and .  the  extent  of  its 
authority.  Some  courts  are  of  general  jurisdiction,  by  which  is 
meant  that  their  authority  extends  to  a  great  variety  of  matters ; 
while  others  are  only  of  special  and  limited  jurisdiction,  by  which 
it  is  understood  that  they  have  authority  extending  only  to  certain 
specified  cases.  The  want  of  jurisdiction  is  equally  fatal  in  the 
proceedings  of  each;  but  different  rules  prevail  in  showing  it. 
It  is  not  to  be  assumed  that  a  court  of  general  jurisdiction  has  in 
any  case  proceeded  to  adjudge  upon  matters  over  which  it  had  no 
authority  ;  and  its  jurisdiction  is  to  be  presumed,  whether  there 
are  recitals  in  its  records  to  show  it  or  not.  On  the  other  hand, 
no  such  intendment  is  made  in  favor  of  the  judgment  of  a  court 
of  limited  jurisdiction,  but  the  recitals  contained  in  the  minutes 
of  proceedings  must  be  sufficient  to  show  that  the  case  was  one 
which  the  law  permitted  the  court  to  take  cognizance  of,  and  that 
the  parties  were  subjected  to  its  jurisdiction  by  proper  process.^ 

There  is  also  another  difference  between  these  two  classes  of 

^  See  Jackson  v.  Jackson,  1  Johns,  pie  v.  Koeber,  7  Hill,  89 ;  Shelden  v. 
424 ;  Hardin^c  v.  Alden,  9  Me.  140,  23  Wright,  6  N.  T.  497  ;  Clark  v.  Holmes, 
Am.  I>e&  649;  Holmes  v.  Holmes, 4  Bnrb.  1  Doug.  (Mich.)  390;  Cooper  v.  Sunder- 
295;  Crane  r.  Meginnis,  1  Gill  &  J.  463;  land,  8  Iowa,  114;  Wall  v.  Trumbull,  16 
Maguire  v.  Magutre,  7  Dana,  181,  19  Am.  Mich.  228;  Denning  v.  Corwin,  11  Wend. 
Dec.  237 ;  Townsend  r.  Griffin,  4  Harr.  647 ;  Bridge  v.  Ford,  4  Mass.  641 ;  Smith 
440;  Sowders  v.  Edmunds,  76  Ind.  123.  v.  Rice,  11  Mass.  607;  Barrett  v.  Crane, 
In  Beard  v.  Beard,  21  Ind.  321,  Perkins,  16  Vt.  246 ;  Tift  v.  Griffin,  4  Ga.  185 ; 
J.,  after  a  learned  and  somewhat  elaborate  Jennings  v,  Stafford,  1  Ired.  404 ;  Per- 
examination  of  the  subject,  expresses  the  rine  v.  Farr,  22  N.  J.  366 ;  State  v.  Mets- 
opinion  that  the  State  may  permit  a  per-  ger,  26  Mo.  65 ;  Owen  r.  Jordan,  27  Ala. 
sonal  judgment  for  alimony  in  the  case  608;  Hill  u.  Pride,  4  Call,  107;  Sullivan 
of  a  resident  defendant,  on  serrice  by  v.  Blackwell,  28  Miss.  787.  If  without 
publication  only,  though  he  conceded  the  aid  of  parol  evidence  a  justice's  judg- 
that  there  would  be  no  such  power  in  the  ment  is  void,  it  cannot  be  aided  by  filing 
case  of  non-residents.  Upon  a  California  a  transcript  of  it  in  a  court  of  general 
divorce  a  wife  is  not  entitled  to  dower  jurisdiction.  Barron  v.  Dent,  17  S.  C. 
in  Oregon  lands,  which  in  such  case  is  76.  If  a  court  of  general  jurisdiction  ex- 
allowed  in  Oregon,  although  the  Call-  ercises  special  powers  in  a  proceeding 
fornia  court  had  jurisdiction.  Barrett  v.  not  after  the  course  of  the  common  law, 
Failing,  111  U.S.  623. 4  Sup.  Ct.  Rep.  698.  the  essential   jurisdictional    facts  must 

3  See  Dakin   v.  Hudson,  6  Cow.  221 ;  appear  of  record.    Furgeson  v.  Jones,  20 

Cleveland  v.  Rogers,  6  Wend.  438;  Peo-  Pac.  842  (Greg.). 
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tribunals  in  this,  that  the  jurisdiction  of  the  one  may  be  disproved 
under  circumstances  where  it  would  not  be  allowed  in  the  case  of 
the  other.  A  record  is  not  commonly  suffered  to  be  contradicted 
by  parol  evidence  ;  but  wherever  a  fact  showing  want  of  jurisdic- 
tion in  a  court  of  general  jurisdiction  can  be  proved  without  con- 
tradicting its  recitals,  it  is  allowable  to  do  so,  and  thus  defeat  its 
effect.^  But  in  the  case  of  a  court  of  special  and  limited  author- 
ity, it  is  permitted  to  go  still  further,  and  to  show  a  want  of 
jurisdiction  even  in  opposition  to  the  recitals  contained  in  the 
record.^  This  we  conceive  to  be  the  general  rule,  though  there 
are  apparent  exceptions  of  those  cases  where  the  jurisdiction  may 
be  said  to  depend  upon  the  existence  of  a  certain  state  of  facts, 
which  must  be  passed  upon  by  the  courts  themselves,  and  in 
respect  to  which  the  decision  of  the  court  once  rendered,  if  there 
was  any  evidence  whatever  on  which  to  base  it,  must  be  held  final 
and  conclusive  in  all  collateral  inquiries,  notwithstanding  it  may 
have  erred  in  its  conclusions.^ 

^  See  this  subject  considered  at  some  modern  decisions ;  and  the  principle  is, 

length  in  Wilcox  v.  Kasstck,  2  Mich.  106.  that  a  conviction  by  a  magistrate,  who 

The  record  cannot  be  contradicted  by  has  jurisdiction  over  the  subject-matter, 

parol.    Littleton  v.  Smith,  119  Ind.  230,  Is,    if    no  defects  appear,  on   the  face 

21  N.  E.  886;  Turner  v,  Malone,  24  S.  C.  of  it,  conclusive  evidence  of  the  facts 

898 ;  Boyd  v.  Roane,  49  Ark.  897,  6  S.  W.  stated  in  it.     Such  being  the  principle, 

704;  Harris  v.  McClanahan,  11  Lea,  181.  what  are  the  facta  of  the  present  case? 

General  recitals  .may  be  contradicted  by  If  the  subject-matter  in  the  present  case 

more  specific  ones  in  the  same  record,  were  a  boat,  it  is  agreed  that  the  boat 

Cloud  t;.  Pierce  City,  86  Mo.  467.    And  would  be  forfeited;  and  the  conviction 

see  Adams  v.  Cowles,  96  Mo.  601,  8  S.  W.  stated  it  to  be  a  boat.    But  it  is  said  that 

711 ;  Rape  v.  Heaton,  9  Wis.  829;  Bimeler  in  order  to  give  the  magistrate  juriadlc- 

V.  Dawson,  6  lU.  686;  Webster  v,  Reid,  tion,  the  subject-matter  of  his  conviction 

11  How.  487.  must  be  a  boat;  and  that  it  is  competent 

*  Sheldon  v.  Wright,  6  N.  Y.  497;  to  the  party  to  impeach  the  conviction 
Dyckman  v.  Mayor,  &c.  of  N.  Y.,  6  N.  Y.  by  showing  that  this  was  not  a  boat.  I 
434;  Clark  v.  Holmes,  1  Doug.  (Mich.)  agree,  that  if  be  had  not  jurisdiction,  the 
390;  Cooper  v.  Sunderland,  8  Iowa,  114;  conviction  signifies  nothing.  Had  he 
Sears  v,  Terry,  26  Conn.  278;  Brown  v.  then  jurisdiction  in  this  caae?  By  the 
Foster,  6  R.  I.  664;  Fawcett  v,  Fowlis,  1  act  of  Parliament  he  it  empowered  to 
Man.  &  R.  102.  But  see  Facey  v.  Fuller,  search  for  and  seize  gunpowder  in  any 
l:}  Mich.  627,  where  it  was  held  that  the  boat  on  the  river  Thames.  Now,  allow- 
entry  in  the  docket  of  a  justice  that  the  ing,  for  the  sake  of  argument,  that  'boat' 
parties  appeared  and  proceeded  to  trial  is  a  word  of  technical  meaning,  and  some- 
was  conclusive.  And  see  Selin  v.  Sny-  what  diflerent  from  a  vessel,  still,  it  was 
der,  7  S.  &  R.  172.  a  matter  of  fact  to  be  made  out  before 

*  Britain  u.  Kinnaird,  1  B.  &  B.  482.  tlie  magistrate,  and  on  which  he  waa  to 
Conviction  under  the  Bumboat  Act.  The  draw  his  own  conclusion.  But  it  is  said 
record  was  fair  on  its  face,  but  it  was  in-  tliat  a  jurisdiction  limited  as  to  person, 
sisted  that  the  vessel  in  question  was  not  place,  and  subject-matter  is  stinted  in  its 
a  "  boat "  within  the  intent  of  the  fact,  nature,  and  cannot  be  lawfully  exceeded. 
Dallas,  Ch.  J. :  **  The  general  principle  I  agree :  but  upon  the  inquiry  before  the 
applicable  to  cases  of  this  description  is  magistrate,  does  not  the  person  form  a 
perfectly  clear:  it  is  estabhshed  by  all  question  to  be  decided  by  evidence  1 
the  ancient,  and  recognized  by  all  the  Does  not  the  place,  does  not  the  subject- 
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When  it  is  once  made  to  appear  that  a  court  has  jurisdiction 
both  of  the  subject-matter  and  of  the  parties,  the  judgment  which 
it  pronounces  must  be  held  conclusive  and  binding  upon  the 

parties  thereto  and  their  privies,  notwithstanding  the  court  may 
have  proceeded  irregularly,  or  erred  in  its  application  of  the  law 
to  the  case  before  it.  It  is  a  general  rule  tliat  irregularities  in 
the  course  of  judicial  proceedings  do  not  render  them  void.^     An 

matter,  form  such  a  question  1  The  pos-  action  of  trespass,  be  called  on  to  show 
session  of  a  boat,  therefore,  with  gun-  that  the  bird  in  question  was  really  a 
powder  on  board,  is  part  of  the  offence  partridge  ?  and  yet  it  might  as  well  be 
charged ;  and  how  could  the  magistrate  urged,  in  that  case,  that  the  magistrate 
decide  bat  by  examining  evidence  in  had  no  jurisdiction  unless  the  bird  were  a 
proof  of  what  was  alleged  ?  The  magis-  partridge,  as  it  may  be  urged  in  the  pres- 
trate,  it  is  urged,  could  not  give  himself  ent  case  that  he  has  none  unless  the  ma- 
jurisdiction  by  finding  that  to  be  a  fact  chine  be  a  boat.  So  in  the  case  of  a 
which  did  not  exist.  But  he  is  bound  to  conviction  for  keeping  dogs  for  the  de- 
inquire  as  to  the  fact,  and  when  he  has  struction  of  game  without  being  duly 
inquired,  his  conviction  is  conclusive  of  qualified  to  do  so ;  after  the  conviction 
it.  The  magistrates  have  inquired  in  the  had  found  that  the  ofibnder  kept  a  dog  of 
present  instance,  and  they  find  the  sub-  that  description,  could  he,  in  a  civil  ac- 
ject  of  conviction  to  be  a  boat.  Much  tion.  be  allowed  to  dispute  the  truth  of 
has  been  said  about  the  danger  of  magis-  the  conviction  ?  la  a  question  like  the 
trates  giving  themselves  jurisdiction;  present  we  are  not  to  look  to  the  incon- 
and  extreme  cases  have  been  put,  as  of  venience,  but  at  the  law;  but  surely  if 
a  magistrate  seizing  a  ship  of  seventy-  the  magistrate  acts  bona  Jide,  and  comes 
four  guns,  and  calling  it  a  boat.  Sup-  to  his  conclusion  as  to  matters  of  fact 
pose  such  a  thing  done,  the  conviction  is  according  to  the  best  of  his  judgment,  it 
still  conclusive,  and  we  cannot  look  out  would  be  highly  unjust  if  he  were  to  have 
of  it.  It  is  urged  that  the  party  is  with-  to  defend  himself  in  a  civil  action ;  and 
out  remedy ;  and  so  he  is,  without  civil  the  more  so,  as  he  might  have  been  corn- 
remedy,  in  this  and  many  other  cases ;  pel  led  by  a  mandamut  to  proceed  on  the 
his  remedy  is  by  proceeding  criminally ;  investigation.  Upon  the  general  prin- 
and  if  the  decision  were  so  gross  as  to  ciple,  therefore,  that  where  the  magis- 
catl  a  ship  of  seventy-four  guns  a  boat,  trate  has  jurisdiction  his  conviction  is 
it  would  be  good  ground  for  a  criminal  conclusive  evidence  of  the  facts  stated  in 
proceeding.  Formerly  the  rule  was  to  it,  I  think  this  rule  must  be  discharged." 
intend  everything  against  a  stinted  juris-  See  also  Basten  i;.  Carew,  3  B.  &  C.  648 ; 
diction :  that  is  not  the  rule  now ;  and  Fawcett  v.  Fowlis,  7  B.  &  C.  894 ;  Ash- 
nothing  is  to  be  intended  but  what  is  fair  croft  v.  Bourne,  8  B.  &  Ad.  684 ;  Mather 
and  reasonable,  and  it  is  reasonable  to  v.  Hodd,  8  Johns.  44 ;  Mackaboy  v.  Corn- 
intend  that  magistrates  will  do  what  monwealth,  2  Virg.  Cas.  270;  Ex  parte 
is  right."  Richardson,  J.,  in  the  same  Kellogg,  6  Vt.  600;  State  v.  Scott,  1 
case,  states  the  real  point  very  dearly :  Bailey,  294 ;  Facey  v.  Fuller,  13  Mich. 
^^  Whether  the  vessel  in  question  were  a  627;  Wall  v.  Trumbull,  16  Mich.  228; 
boat  or  no  was  a  fact  on  which  the  mag-  Sheldon  v.  Wright,  6  N.  T.  497 ;  Wanzer 
istrate  was  to  decide;  and  the  fallacy  t;.  Howland,  10  Wis.  16;  Ricketts  v, 
lies  in  assuming  that  the  fact  which  the  Spraker,  77  Ind.  371;  Fanning  v,  Krapfl, 
magistrate  has  to  decide  is  that  which  68  Iowa,  244.  26  N.  W.  138;  Schee  v. 
constitutes  his  jurisdiction.  If  a  fact  La  Grange,  78  Iowa,  101,  42N.  W.  616; 
decided  as  this  has  been  might  be  ques-  Sims  r.  Gay,  109  Ind.  601,  9  N.  £.  120; 
tioned  in  a  civil  suit,  the  magistrate  Epping  v.  Robinson,  21  Fla.  86 ;  Freeman 
would  never  be  safe  in  his  jurisdiction,  on  Judgments,  §  628,  and  cases  cited. 
Suppose  the  case  for  a  conviction  under  ^  Ex  parte  Kellogg,  6  Vt.  609;  Edger- 
the  game  law's  of  having  partridges  in  ton  v.  Hart,  8  Vt.  208 ;  Carter  v.  Walker, 
possession ;  could  the  magistrate,  in  an  2  Ohio  St.  339 ;  White  t;.  Crow,  110  U.  S. 
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irregularity  may  be  defined  as  the  failure  to  observe  that  par- 
ticular course  of  proceeding  which,  conformably  with  the  practice 
of  the  court,  ought  to  have  been  observed  in  the  case ;  ^  and  if  a 
party  claims  to  be  aggrieved  by  this,  he  must  apply  to  the  court 
in  which  the  suit  is  pending  to  set  aside  the  proceedings,  or  to 
give  him  such  other  redress  as  he  thinks  himself  entitled  to ;  or 
he  must  take  steps  to  have  the  judgment  reversed  by  removing 
the  case  for  review  to  an  appellate  court,  if  any  such  there  be. 
Wherever  the  question  of  the  validity  of  the  proceedings  arises 
in  any  collateral  suit,  he  will  be  held  bound  by  them  to  the  same 
extent  as  if  in  all  respects  the  court  had  proceeded  according  to 
law.  An  irregularity  cannot  be  taken  advantage  of  collaterally  ; 
that  is  to  say,  in  any  other  suit  than  that  in  which  the  irregular- 
ity occurs,  or  on  appeal  or  process  in  error  therefrom.  And  even 
in  the  same  proceeding  an  irregularity  may  be  waived,  and  will 
commonly  be  held  to  be  waived  if  the  party  entitled  to  complain 
of  it  shall  take  any  subsequent  step  in  the  case  inconsistent  with 
an  intent  on  his  part  to  take  advantage  of  it.^ 

We  have  thus  briefly  indicated  the  cases  in  which  judicial 
action  may  be  treated  as  void  because  not  in  accordance  with  the 
law  of  the  land.  The  design  of  the  present  work  does  not  per- 
mit an  enlarged  discussion  of  the  topics  which  suggest  themselves 
in  this  connection,  and  whicli,  however  interesting  and  important, 
do  not  specially  pertain  to  the  subject  of  constitutional  law. 


188,  4  Sup.  Ct.  Rep.  71 ;  Fox  v.  Cottage, 
Ac.  Ass.,  81  Va.  677;  King  v.  Burdett, 
28  W.  Va.  601 ;  Levan  v.  Millholland,  114 
Pa.  St.  49,  7  Atl.  194 ;  Weiss  v.  Guerineau, 
109  Ind.  488,  9  N.  E.  899;  Rosenheim  v. 
Hartsock,  90  Mo.  857,  2  S.  W.  473 ;  Head 
V.  Daniels,  38  Kan.  1,  15  Pac.  911 ;  Spill- 
roan  u.  WilliamB,  91  N.  C.  483 ;  Freeman 
on  Judgments,  §  135.  See  Matthews  v, 
Densmore,  109  U.  S.  216,  3  Sup.  Ct.  Rep. 
126;  Donney  v.  Bowman,  68  Miss.  166. 
Compare  Seamster  v.  Blackstock,  83  Va. 
232,  2  S.  E.  36.  Even  if  a  court,  after 
acquiring  jurisdiction,  were  to  render 
judgment  witliout  trial  or  an  opportunity 
for  hearing,  the  judgment  would  not  be 
Toid,  but  only  erroneous.  Clark  v. 
County  Court,  56  Cal.  199.  QMere  errors 
in  the  administration  of  the  law  do  not 
constitute  want  of  due  process  of  law. 
Lent  V.  Tillson,  140  U.  S.  316,  11  Sup.  Ct. 
Rep.  825.] 

A  judge  cannot  perform  any  judicial 
act  when  he  is  beyond  the  limits  of  his 
State ;  not  even  the  granting  of  a  certio- 
rari,   Buchanan  t\  Jones,  12  6a.  612. 


1  "  The  doing  or  not  doing  that  in  tlie 
conduct  of  a  suit  at  law,  which,  conform- 
ably to  the  practice  of  the  court,  ought 
or  ought  not  to  be  done."  Bouv.  Law 
Die.  See  Dick  v.  McLaurin,  63  N.  C. 
185. 

2  Robinson  v.  West,  1  Sandf.  19;  Ma- 
lone  V.  Clark,  2  Hill,  657 ;  Wood  u,  Ran- 
dall, 4  Hill,  261 ;  Baker  p.  Kerr.  13  Iowa, 
384 ;  Loomis  v.  Wadiiams,  8  Gray,  557 ; 
Warren  v.  Glynn,  87  N.  H.  340.  A 
strong  instance  of  waiver  is  where,  on 
appeal  from  a  court  having  no  jurisdic- 
tion of  the  subject-matter  to  a  court  hav- 
ing general  jurisdiction,  the  parties  going 
to  trial  without  objection  are  held  bound 
by  the  judgment.  Randolph  Co.  v.  Ralls, 
18  III.  29;  Wells  v.  Scott.  4  Mich. 
347 ;  Tower  v.  Lamb,  6  Mich.  362.  If  an 
objection  to  proceeding  with  a  jury  of 
less  than  twelve  is  overruled,  it  is  not 
waived  by  moving  for  judgment  on  tiie 
findings  of  such  jury.  Eshelman  v. 
Chicago,  &c.  Ry.  Co.,  67  Iowa,  296,  25 
N.  W.  251. 


CH.  XI.]     PROTECTION  BY  "  THE  LAW  OF  THE  LAND.*'        589 

But  a  party  in  any  case  has  a  right  to  demand  that  the  judg- 
ment of  the  court  be  given  upon  his  suit,  and  he  cannot  be  bound 
by  a  delegated  exercise  of  judicial  power,  whether  the  delegation 
be  by  the  courts  or  by  legislative  act  devolving  judicial  duties  on 
ministerial  officers.^  Proceedings  in  any  such  case  would  be 
void  ;  but  they  must  be  carefully  distinguished  from  those  cases 
in  which  the  court  has  itself  acted,  though  irregularly.  All  the 
State  constitutions  preserve  the  right  of  trial  by  jury,  (a)  for  civil 

1  HaU  V.  Marks,  34  III.  868;  Chandler  trial  Suhool  p.  Superyisors,  40  Wig.  828; 

V.  Nash,  6  Mich.  409.   It  is  not  competent  AUor  v.  County  Auditors,  48  Mich.  70, 

to  provide  by  statute  that  the  judge  may  4  N.  W.  492 ;  Ward  v.  Farwell,  97  111.  698. 

call  a  member  of  the  bar  to  sit  in  his  Qrhe  indeterminate  sentence  law  giving 

place  in  a  special  case.    '*  The  legislar-  authority  to  the  prison  board  to  determine 

ture  has  no  power  to  authorize  a  district  the  term  of  imprisonment  within  limits 

judge  to  place  his  judicial  robe  upon  the  fixed  by  the  judgment  of  the  court  is  not 

shoulders  of  any  man."     V^inchester  v.  in  violation  of  the  rule  against  the  dele- 

Ayres,    4    Greene    (Iowa),    104.      See  gation  of  judicial  power.    Miller ».  State, 

Wright  V.  Boon,  2  Greene  (Iowa),  468;  149  Ind.  007,  49  N.  E.  894,  40  L.  R.  A. 

Mlchales  V.  Hine,  3  Greene  (Iowa),  470;  109.     Dreyer  v.  People,  188  IlL  40,  68 

Smith  r.  Frisbie,  7  Iowa,  486.     To  allow  N.  E.  620.     Contra,  in  Michigan,  People 

it    would    be    to    provide    a    mode  for  v.  Cummings,  88  Mich.  249,  60  N.  W. 

choosing  judges  different  from  that  pre-  810.    See  also,  9  Yale  Law  Jour.  17.^    A, 

scribed  by   the  Constitution.     State  v,  justice  having  power  to  issue  writs  as  the 

Phillips,  27  La.  Ann.  663 ;  State  v.  Fritz,  commencement  of  suit,  cannot  issue  them 

27  La.  Ann.  689.    Even  the  consent  of  in  blank  to  be  filled  up  liy  parties  or  by 

parties   would  not  give  the  judge  this  ministerial  ofScers.    Pierce  v.  Hubbard, 

authority.      Hoagland  v.   Creed,  81   111.  10  Johns.  406;  Craighead  v.  Martin,  26 

606;    Andrews  v.  Beck,   23   Tex.  466;  Minn.  41.    But  a  writ  will  not  necessa- 

Haverly  I.   M.  Co.  v.   Howcutt,  6  Col.  rily  be  quaslied  because  filled  up  by  an 

674.    In  Missouri  there  is  statutory  pro-  unauthorized  person.     Kinne  v.  Hinman, 

vision  for  a  special  judgb.     State  v.  Hos-  68  N.  H.  368.    Tiie  clerk  of  a  court  of 

mer,  86  Mo.  663.     Under  the  Tennessee  record   may   be  authorized  to  enter  up 

statute  a  special  judge  can  act  only  in  judgment  in  vacation  against  a  defendant 

civil  cases.    Neil  v.  State,  2  Lea,  674.  whose  indebtedness  is  admitted  of  record: 

It  is  competent  to  send  a  case  to  referees  Lathrop  v.  Snyder,  17  Wis.  110;  but  not 

or  to  a  master  for  investigation  of  ac-  in  other  cases.     See  Grattan  v.  Matteson, 

counts.      Underwood    r.    A^cDuffee,    16  64  Iowa,  229,  6  N.  W.  298;  Keith  v.  Kel- 

Mich.  861 ;  Hard  v.  Burton,  79  III.  604.  logg,  97  111.  147.    Such  an  entry  not  au- 

All  the  issues  in  a  case  involving  accounts  thorized  or  approved  by  the  court  is  void, 

may  be  referred.     Huston  t;.  Wads  worth,  Balm  v.  Nunn,  63  Iowa,  641,  19  N.  W. 

6  Col.  218.    But  it  is  not  competent  to  810;  Mitchell  v.  St.  John,  98  Ind.  698. 

give  the  referee  powers  of  final  decision.  For  the  distinction  between  judicial  and 

Johnson  v.  Wallace,  7  Ohio,  842;  King  t*.  ministerial  action,  see  Floumoy  i;.  Jefier- 

Hopkins,  67  N.  H.  834;  St.  Paul,  &c.  R.  sonville,  17  Ind.  169;  People  v.  Bennett, 

R.  Co.  V.  Gardner,  19  Minn.  182.  18  Am.  29  Mich.  461.      ^Statute  providing  for 

Rep.  834.    A  decree  for  the  payment  of  charging  a  town  with  maintenance  of  a 

money  must  specify  the  precise  amount  pauper    upon    report    of    a  commission 

to  be  paid,  and  not  leave  it  to  subsequent  whose  members  are  not  required  to  take 

computation.     Aldrich  v.  Sharp,  4  III.  an  oath,  or  to  administer  oaths  to  wit- 

261;  Smith  v.  Trimble,  27  III.  162.    For  nesses,  or  to  pronounce  judgment,  vio- 

the  general  principle  that  judicial  power  lates  provision  for  doe  process  of  law. 

cannot  be  delegated,  see  further,  Gough  v.  Church  v.  South  Kingstown,  2*2  R.  I.  381, 

Dorsey,  27  Wis.  119;  Milwaukee  Indus-  48  Atl.  3.  63  L.  R.  A.  789.J 

(a)  QJpon  extent  of  this  right,  see  note  to  41  L.  ed.  U.  S.  118. J 
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as  well  as  for  criminal  cases,  with  such  exceptions  as  are  specified, 
and  which  for  the  most  part  consist  in  such  cases  as  are  of  small 
consequence,  and  are  triable  in  inferior  courts.  The  constitu- 
tional provisions  do  not  extend  the  right ;  they  only  secure  it  in 
the  cases  in  which  it  was  a  matter  of  right  before.^  But  in  doing 
this,  they  preserve  the  historical  jury  of  twelve  men,^  with  all  its 
incidents,  unless  a  contrary  purpose  clearly  appears.  The  party 
is  therefore  entitled  to  examine  into  the  qualifications  and  im- 

^  Backus  V.  Lebanon,  11  N.  H.  19 ;  remits  a  part  of  the  Terdict.    Arkansas 

Opinions  of  Jucl^s,  41  N.  H.  660 ;  Dane  V.  L.  Ac.  Co.  v.  Mann,  180  U.  S.  09, 9  Sup. 

Co.  V.  Dunning,  20  Wis.  210;  Stilweil  v.  Ct.  Rep.  468.    pfor  directing  a  Terdict, 

KeUogg,  14  Wis.  461 ;  Mead  v.  Walker,  Treat  Mfg.  Co.  v.  Standard  Steel  and  Iron 

17  Wis.  189;  Commissioners  v.  Seabrook,  Co.,  167  U.  S.  674, 16  Sup.  Ct.  Hep.  718.^ 

2  Strob.  660;  Tabor  r.  Cook,  16  Mich.  Nor  summary  distress  for  rent  if  a  jur/ 

322 ;  Lake  Erie,  &c.  K.  R.  Co.  v.  Heath,  may   be   had,  by   replevy ing    property 

9  Ind.  668;  Byers  v.  Commonwenlth,  42  seized.    Blanchard  v.  Raines,  20  Fla.  467. 

Pa.   St.  89;   State  v.  Peterson,  41  Vt.  They  do  prevent  making  the  findings  of 

604 ;  In  rt  Hackett,  63  Vt  864 ;  Buffalo,  appraisers  conclusive  evidence  of  value, 

&c.  R.  R.  Co.  V.  Ferris,  26  Tex.  688;  ownersliip,  and   injury,   where  stock  is 

Sands  v,  Kimbark,  27  N.  Y.  147 ;  Howell  killed  by  a  railroad.    Graves  v.  Nor.  Pac. 

V.  Fry,  19  Ohio  St.  666;  Guile  v.  Brown,  R.  R.  Co.,  6  Mont.  666,  6  Pac.  10.    That 

88  Conn.  237;  Howe  v.  Plainfield,  87  notwithstanding  jury  trial  is  preserved, 

N.  J.  146 ;  Commissioners  ».  Morrison,  22  the  jurisdiction  of  justices  to  try  petty 

Minn.    178.     These  provisions    do    not  cases  without  jury  may  be  extended,  see 

apply  to  equitable  causes  or  proceedings :  Been  v.  Beers,  4  Conn.  636, 10  Am.  Dec. 

Flaherty    v.    McCormick,   118  111.   638;  186;  Keddie  v.  Moore,  2  Murph.  41,.  6 

State  p.  Churchill,  48  Ark.  426,  3  S.  W.  Am.  Dec.  618.    [That  length  and  com- 

862,  880;  Mahan  17.  Ca vender,  77  Ga.  118;  plication  of  accounts  will  not  warrant 

In  re  Burrows,  83  Kan.  676,  7  Pac.  148 ;  compulsory  reference  to  a  master  and 

Eikenberry  v.  Edwards,  67  Iowa,  619,  26  denial  of  jury  in  New  York,  see  Steck  v. 

N.   W.  832 ;    McKinsey  v.  Squires,    82  Colorado  F.  &  I.  Co.,  142  N.  T.  236,  37 

W.  ya.41,9S.  E.  66;  not  even  to  enjoin-  N.  E.  1,  26  L.  R.  A.  67,  and  see  note 

ing  and  abating  a  building  as  a  liquor  hereto  in  L.  R.  A.  on  compulsory  refer- 

nuisance :  Carleton  v.  Rugg,  149  Mass.  ence  and  right  to  jury  trial.^ 

660,  22  N.  E.  66 ;  [^Kansas  c.  Ziebold,  123  >  See  ante,  p.  468.    And  see  the  gen- 

U.  8.  628,  8  Sup.  Ct.  Rep.  273;  Littleton  eral  examination  of  the  subject  histori- 

r.  Fritz,  65  Iowa,  488,  22  N.  W.  641 Q  cally  in  Hagany  v.  Cohnen,  29  Ohio  St 

nor  to  special  statutory  drainage  proceed-  82 ;  and  Copp  v.  Henniker,  66  N.  H.  179. 

ings :  Lipes  t;.  Hand,  104  Ind.  608. 1  N.  E.  A  statute  allowing  less  than  twelve  to  sit 

871,  4  N.  E.  160;  nor  to  proceedings  to  if  a  juror  is  sick  is  bad.    Eshelman  r. 

determine  lunacy:  County  of  Black  Hawk  Chicago,  &c.  Ry.  Co.,  67  Iowa,  290,25 

V.  Springer,  68  Iowa,  417, 10  N.  W.  791 ;  N.  W.  261.    But  a  jury  of  six  may  be 

Crocker  v.  State,  60  Wis.  558,  19  N.  W.  allowed  in  inferior  courts.    Higgins  9. 

435 ;  nor  to  summary  landlord  and  tenant  Farmers'  Ins.  Co.,  60  Ipwa,  60, 14  N.  W. 

proceedings:  Frazee  v,  Beattie,  26  S.  C.  118.    One  of  less  than  twelve  may  act  in 

318,  2  S.  E.  126 ;  nor  to  a  hearing  as  to  statutory    highway    proceedings.      Mc- 

damages  on  default  in  tort:    Seeley  r.  Manus  v.  McDonough,  107  111.  96.    [^And 

Bridgeport,  53  Conn.  1, 22  Atl.  1017 ;  nor  judgment  may  be  given  upon  a  special 

to   insolvency  proceedings.     Weston    v.  verdict,  even  though  such  verdict  is  in- 

Loyhed,  30  Minn.  221,  14  N.  W.  892;  consistent    with    the    general    verdict. 

contra,  Risser  v.  Hoyt,  58  Mich.  185,  18  Walker  v.  Southern    P.   Railroad,    165 

N.  W.  611.    Nor  do  they  prevent  a  court  U.  S.  593, 17  Sup.  Ct.  Rep.  421.]] 
from  denying  a  new  trial  unless  plaintiff 
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partiality  of  jurors  ;  ^  and  to  have  the  proceedings  public ;  ^  and  no 
conditions  can  be  imposed  upon  the  exercise  of  the  right  that 
shall  impair  its  value  and  usefulness.'  It  has  been  held,  however, 
in  many  cases,  that  it  is  competent  to  deny  to  parties  the  privi- 
lege of  a  trial  in  a  court  of  first  instance,  provided  the  right  is 
allowed  on  appeal.^  It  is  undoubtedly  competent  to  create  new 
tribunals  without  common-law  powers,  and  to  authorize  them  to 
proceed  without  a  jury  ;  but  a  change  in  the  forms  of  action  will 
not  authorize  submitting  common-law  rights  to  a  tribunal  in  which 
no  jury  is  allowed.^    In  any  case,  we  suppose  a  failure  to  award 

1  Palmore  t;.  State,  29  Ark.  249 ;  Paul  Sorley,  16  K.  1. 608, 10  Atl.  659.  Compare 

V.  Detroit,  82  Mich.  108.  In  re  Marron,  60  Vt.  199,  12  Atl.  523. 

'  Watertown  Bank,  &c.  v.  Mix,  61  Bat  that  this  could  not  be  admissible 

K.  T.  658.  in  criminal  cases  was  held  in  Matter  of 

*  Greene  v.  Briggs,  1  Curt.  C.  C.  311 ;  Dana,  7  Benedict,  I,  by  Judge  Blatch/ord, 
Lincoln  v.  Smith,  27  Vt.  828 ;  Norristown,  who  Tery  sensibly  remarks,  **  In  my  judg- 
&c.  Co.  9.  Burket,  26  Ind.  53;  State  r.  ment  the  accused  is  entitled,  not  to  be 
Gumey,  87  Me.  156;  Copp  r.  Henniker,  first  convicted  by  a  court,  and  then  to  be 
65  N.  U.  179.  It  is  not  inadmissible,  acquittedbya  jury,  but  to  be  convicted  or 
however,  to  require  of  a  party  demanding  acquitted  in  the  first  instance  by  a  jury." 
a  jury  tliat  he  shall  pay  the  jury  fee.  On  a  charge  of  criminal  conspiracy,  a 
Randall  v.  Kehlor,  60  Me.  37;  Conncrs  v,  prisoner  has  a  right  to  jury  trial,  "from 
Burlington,  &c.  Ry.  Co.,  74  Iowa,  888,  87  the  first  moment  and  in  whatever  court 
N.  W.  966 ;  Conneau  v,  Geis,  73  ChI.  176,  he  is  put  on  trial  for  the  offence  cliarged." 
14  Pac.  680.  Callan  v.  Wilson,  127  U.  S.  540,  8  Sup. 

*  Emeriek  v.  Harris,  1  Binn.  416;  Ct.  Rep.  1301.  If  in  a  lower  court  one 
Bidille  v.  Commonwealth,  18  S.&R.  405;  has  had  a  jury  trial  and  appeals  to  a 
McDonald  v.  Schell,  6  S.  &  R.  240;  Ked-  higher  nisi  pritu  court,  he  cannot  be  de- 
die  V.  Moore,  2  Murph.  41;  Wilson  v.  prived  of  a  jury  there.  McGinty  i;. 
Simonton,  1  Hawks,  482;  Monford  r.  Carter,  48  N.  J.  L.  113,  3  Atl.  78.  That 
Barney,  8  Terg.  441;  Beers  v.  Beers,  4  the  right  to  jury  trial  in  civil- cases  may 
Conn.  636,  10  Am.  Dec.  186;  State  v.  be  waived  by  failure  to  demand  it,  see 
Brennau's  Liquors,  25  Conn.  278  ;  Curtis  Gleason  v.  Keteltas,  17  N.  Y.  491 ;  Baird 
V.  Gill,  84  Conn.  49 ;  Reckner  v,  Warner,  v.  Mayor,  74  N.Y.  382;  Garrison  v.  HoUins, 
22  Oliio  St.  275;  Jones  v.  Robbins,  8  2  Lea,  684;  Foster  r.  Morse,  182  Mass. 
Gray,  829;  Hapgood  v.  Doherty,  8  Gray,  354.  That  it  is  competent  to  provide  that 
873 ;  Flint  River,  Ic.  Co.  r.  Foster,  6  Ga.  the  failure  to  file  an  affidavit  of  defence 
194 ;  Sute  v,  Beneke,  9  Iowa,  208 ;  Lin-  shall  entitle  tlie  plaintiff  to  judgment,  see 
coin  V,  Smith,  27  Vt.  328,  800 ;  Steuart  v.  Hoffman  v.  Locke,  19  Pa.  St.  57 ;  Law- 
Baltimore,  7  Md.  500;  Commonwealth  ranee  v.  Born,  86  Pa.  St.  226;  Dortic  v. 
t;.   Whitney,  108  Mass.  5;  Maxwell  v.  Lock  wood,  61  Ga.  298. 

Com'rs  Fulton  Co.,  119  Ind.  20,  19  N.  E.  *  See  Rliines  i;.  Clark,  51  Pa.  St  06. 

617,  21  N.  E.  458 ;  Helverstine  v,  Tantes,  Compare  Haines  v.    Levin,  61   Pa.  St. 

88  Ky.  605,  11  S.  W.  811;   Beasley  v,  412;   Haine's  Appeal,    73  Pa.   St.  169. 

Beckley,  28  W.   Va.  81 ;  State  v.  Fits-  QWiggins  &  Johnson  v.  Williams,  86  Fla. 

Patrick,  16  R.  L  64,  60, 11  Atl.  767,  773;  637,   18  So.  859,    80   L.    R.    A.    754.:] 

[Brown  v.  Epps,  91  Va.  726, 21  S.  E.  119,  Whether  jury  trial  is  of  right  in  quo  war- 

27  L.  R.  A.  676;  Re  Jahn,  66  Kan.  694.  ranto  cases,  see  Sute  v.  Allen,  6  Kan.  218; 

41  Pac.  966.     Contra,  State  v,  Gerry,  68  State  v.  Johnson,  26  Ark.  281 ;  William- 

N.  H.  496,  38  Atl.  272,  88  L.  R.  A.  228.;]  son  v.  Lane,  52  Tex.  836;  State  v.  Vail, 

But  the  recognizance  to  the  lower  court  63  Mo.  07;  State  u.  Lupton,  64  Mo.  415, 

on  appeal  must  not  be  burdened  with  un-  27  Am.  Rep.  253;  People  v,  Cicott,  16 

reasonable  conditions.     Liquors  of  Mc-  Mich.  288;  People  i*.  Raihroad  Co.,  57 
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a  jury  on  proper  demand  would  be  an  irregularity  merely,  render- 
ing the  proceedings  liable  to  reversal,  but  not  making  them  void. 

There  is  also  a  maxim  of  law  regarding  judicial  action  which 
may  have  an  important  bearing  upon  the  constitutional  validity 
of  judgments  in  some  cases.  No  one  ought  to  be  a  judge  in  his 
own  cause ;  and  so  inflexible  and  so  manifestly  just  in  this  rule, 
that  Lord  Coke  has  laid  it  down  that  "  even  an  act  of  Parliament 
made  against  natural  equity,  as  to  make  a  man  a  judge  in  his  own 
case,  is  void  in  itself ;  for  jura  naturoe  sunt  immiUabilia,  and  they 
are  leges  legum, "  ^ 

This  maxim  applies  in  all  cases  where  judicial  functions  are 
to  be  exercised,  and  excludes  all  who  are  interested,  however  re- 
motely, from  taking  part  in  their  exercise.  It  is  not  left  to  the 
discretion  of  a  judge,  or  to  his  sense  of  decency,  to  decide  whether 
he  shall  act  or  not ;  all  his  powers  are  subject  to  this  absolute 
limitation  ;  and  when  his  own  rights  are  in  question,  he  has  no 
authority  to  determine  the  cause.^  Nor  is  it  essential  that  the 
judge  be  a  party  named  in  the  record ;  if  the  suit  is  brought  or 
defended  in  his  interest,  or  if  he  is  a  corporator  in  a  corporation 
which  is  a  party,  or  which  will  be  benefited  or  damnified  by  the 
judgment,  he  is  equally  excluded  as  if  he  were  the  party  named.' 

N.  Y.  lAl;  Royal  v.  Thomas,  28  Qratt.  20  N.  J.  457;  Commonwealths.  McLane, 

180,  26  Am.  Rep.  886;  and  cases,  p.  088,  4  Gray,  427 ;  Dively  t;.  Cedar  Falls,  21 

note  2,  post,  Iowa,  666 ;  Clark  v.  Lamb,  2  Allen,  896 ; 

1  Co.  Lit.  §  212.    See  Day  v.  Savadge,  Stockwell  v.  White  Lake,  22  Mich.  841 ; 

Hobart,  85.    We  should  not  Tenture  to  Petition  of  New  Boston,  49  N.  H.  828. 

predict,  however,  that  even  in  a  case  of  If   the   property   of   a  Judge   from   its 

this  kind,  if  one  could  be  imagined  to  ex-  situation  will  be  affected  like  complain- 

ist,  the  courts  would  declare  the  act  of  ant's  by  liis  ruling  he  cannot  sit.    North 

Parliament    void ;    ttiough    they    would  Bloomfleld  G.  M.  Co.  v.  Keyser,  68  Cal. 

never  find  such  an  intent  in  the  statute,  if  816.    ^Owner  of  property  subject  to  tax 

any  other  could  possibly  be  made  consist-  to  pay  bonded  indebtedness  of  city  can- 

ent  with  the  words.  not  sit  as  judge  in  a  case  in  which  validity 

'  Washington  Ins,  Co.  r.  Price,  Hnpk.  of  such  indebtedness  is  involved.  Meyer 

Ch.  2;  Sigourney  v.  Sibley,  21  Pick.  101 ;  v.  San  Diego,  121  Cal.  102,  113,  68  Pac. 

Freeman  on  Judgments,  §  144.    A  judge  484,  1128,  41  L.  R.  A.  762,  66  Am.  St.  22. 

of  probate  cannot  act  upon  an  estate  of  Nor  can  one  who  has  therptofore  been  an 

which  he  is  executor :  Bedell  v.  Bailey,  attorney  in  the  case,  although  the  relation 

58  N.  H.  62 ;  or  creditor,  Burks  r.  Ben-  of  attorney  and  client  has  ceased.    State 

nett,  62  Tex.  27/.    Compare  Matter  of  v,  Hocker,  34  Fla.    25,  15  So.  681,  25 

Hancock,  91  N.  Y.  284.    A  justice  may  L.  R.  A.  114,  and  note.    Nor  if  he  is  a 

sit,  although  he  has  received  for  collec-  vestryman  can  he  act  in  a  case  involving 

tion  the  note  in  suit.    Moon  v.  Stevens,  the  interests  of   his  church.      State  p. 

68  Midi.  144.  18  N.  W.  600.  Young,  81  Fla.  694. 12  So.  673. 19  L.  R.  A. 

>  Washington  Ins.  Co.  v.  Price,  Hopk.  636,  84  Am.  St.  41.^    As  to  disqualifi- 

Ch.  1;  Dimes  r.   Proprieters  of  Grand  cation    by    relationship,  see   Russell  v. 

Junction  Canal,  8  House  of  Lords  Cases,  Belcher,  76  Me.  601 ;  Patterson  v.  Collier, 

769;  Pearce  v.  Atwood,  18  Mast.  824;  75  Ga.  419;  Jordan  r.  Moore.  65  Tex. 

Kentish  Artillery  v.  Gardiner,  15  R.L  296,  863;    Hume    v.    Commercial    Bank,   10 

8  Atl.  662 ;  Peck  9.  Freeholders  of  Essex,  Lea,  1. 
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Accordingly,  where  the  Lord  Chancellor,  who  was  a  shareholder 
in  a  company  in  whose  favor  the  Vice-Chancellor  had  rendered  a 
decree,  affirmed  this  decree,  the  House  of  Lords  reversed  the  de- 
cree on  this  ground,  Lord  Campbell  observing :  '^  It  is  of  the  last 
importance  that  the  maxim  that '  no  man  is  to  be  a  judge  in  his 
own  cause '  should  be  held  sacred.  And  that  is  not  to  be  con- 
fined to  a  cause  in  which  he  is  a  party,  but  applies  to  a  cause  in 
which  he  has  an  interest."  ^^  We  have  again  and  again  set  aside 
proceedings  in  inferior  tribunals,  because  an  individual  who  had 
an  interest  in  a  cause  took  a  part  in  the  decision.  And  it  will 
have  a  most  salutary  effect  on  tliese  tribunals,  when  it  is  known 
that  this  high  court  of  last  resort,  in  a  case  in  which  the  Lord 
Chancellor  of  England  had  an  interest,  considered  that  his  decree 
was  on  that  account  a  decree  not  according  to  law,  and  was  set 
aside.  This  will  be  a  lesson  to  all  inferior  tribunals  to  take  care, 
not  only  that  in  their  decrees  they  are  not  influenced  by  their  per- 
sonal interest,  but  to  avoid  the  appearance  of  laboring  under  such 
an  influence."  ^ 

It  is  matter  of  some  interest  to  know  whether  the  legislatures 
of  the  American  States  can  set  aside  this  maxim  of  the  common 
law,  and  by  express  enactment  permit  one  to  act  judicially  when 
int^ested  in  the  controversy.  The  maxim  itself,  it  is  said,  in 
some  cases,  does  not  apply  where,  from  necessity,  the  judge  must 
proceed  in  the  case,  there  being  no  other  tribunal  authorized  to 
act ;  ^  but  we  prefer  the  opinion  of  Chancellor  Sandford  of  New 
York,  that  in  such  a  case  it  belongs  to  the  power  which  created 
such  a  court  to  provide  another  in  which  this  judge  may  be  a 
party ;  and  whether  another  tribunal  is  established  or  not,  he  at 
least  is  not  entrusted  with  authority  to  determine  his  own  rights, 
or  his  own  wrongs.^ 

It  has  been  held  that  where  the  interest  was  that  of  corporator 
in  a  municipal  corporation,  the  legislature  might  provide  that  it 
should  constitute  no  disqualification  where  the  corporation  was 
a  party.     But  the  ground  of  this  ruling  appears  to  be,  that  the 

1  Dimes  v.  Proprietort  of  Grand  June-  pal  creditor  was  held  Toid.     And  see 

tion  Canal,  8  House  of  Lords  Cases,  759,  People  v.  Gies,  25  Mich.  83.    [In  Florida 

798.  a  judge  is  disqualified  to  sit  in  a  cause  in 

'  Ranger  v.  Great  Western  R.,  5  House  which  the  husband  of  a  niece  of  the 

of  Lords  Cases,  72,  88 ;  Stuart  o,  Mechan-  judge  is  a  party.    State  v.  Wall,  41  Fla. 

ics'  &  Farmers'  Bank,  19  Johns.  496.  468, 26  So.  1020,  49  L.  R.  A.  548.  A  judge 

'  Wasliington  Insurance  Co.  v.  Price,  whose  wife  is  a  stockholder  in  a  corpora- 

Hopk.  Ch.  1.    This  subject  was  consid-  tion  cannot  sit  in  the  trial  of  a  cause  to 

ered  in  Hall  v.  Thajer.  105  Mass.  219,  and  which  it  is  part/.     First  Nat.  Bank  v, 

an  appointment  by  a  judge  of  probate  of  McGuire,  12  S.  1>.  226,  80  N.  W.  1074,  47 

his  wife's  brother  as  administrator  of  an  L.  R.  A.  413,  76  Am.  St.  598.^ 
estate  of  which  her  fatlier  was  a  princi* 
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interest  is  so  remote,  trifling,  and  insignificant,  that  it  may  fairly 
be  supposed  to  be  incapable  of  affecting  the  judgment  or  of 
influencing  the  conduct  of  an  individual.^  And  where  penalties 
are  imposed,  to  be  recovered  only  in  a  municipal  court,  the  judges 
or  jurors  in  which  would  be  interested  as  corporators  in  the  re- 
covery, the  law  providing  for  such  recovery  must  be  regarded  as 
precluding  the  objection  of  interest.^  And  it  is  very  common,  in 
a  certain  class  of  cases,  for  the  law  to  provide  that  certain  town- 
ship and  county  ofiicers  shall  audit  their  own  accounts  for  ser- 
vices rendered  the  public ;  but  in  such  case  there  is  no  adversary 
party,  unless  the  State,  which  passes  the  law,  or  the  municipali- 
ties, which  are  its  component  parts  and  subject  to  its  control,  can 
be  regarded  as  such. 

But  except  in  cases  resting  upon  such  reasons,  we  do  not  see 
how  the  legislature  can  have  any  power  to  abolish  a  maxim  which 
is  among  the  fundamentals  of  judicial  authority.  The  people  of 
the  State,  when  framing  their  constitution,  may  possibly  establish 
so  great  an  anomaly,  if  they  see  flt  ;^  but  if  the  legislature  is  en- 
trusted with  apportioning  and  providing  for  the  exercise  of  the 
judicial  power,  we  cannot  understand  it  to  be  authorized,  in  the 
execution  of  this  trust,  to  do  that  which  has  never  been  recog- 
nized as  being  within  the  province  of  the  judicial  authority.  .To 
empower  one  party  to  a  controversy  to  decide  it  for  himself  is  not 
within  the  legislative  authority,  because  it  is  not  the  establishment 
of  any  rule  of  action  or  decision,  but  is  a  placing  of  the  other 
party,  so  far  as  that  controversy  is  concerned,  out  of  the  protec- 
tion of  the  law,  and  submitting  him  to  the  control  of  one  whose 
intei'est  it  will  be  to  decide  arbitrarily  and  unjustly.^ 


1  Commonwealth  v.  Reed,  1  Gray,  475 ; 
Jastices  v.  Fennimore,  1  N.  J.  190;  Com- 
missioners V.  Little,  8  Ohio.  289;  Min- 
neapolis o.  Wilkin,  30  Minn.  140,  14 
N.  W.  681.  See  Foreman  v.  Marianna, 
48  Ark.  824,  case  of  annexing  territory ; 
Sauls  V.  Freeman,  24  Fla.  209,  226,  4  So. 
626,  577,  case  of  changing  county  seat 
[^And  a  judge  who  is  member  of  a  State 
bar  association  may  pass  upon  disbar- 
ment proceedings  brouglit  by  the  associa- 
tion, although,  if  the  proceedings  fail, 
costs  will  go  against  the  association.  Ex 
parU  Bar  Association,  92  Ala.  118,  8  So. 
768, 12  L.  B.  A.  184.] 

s  Commonwealth  v.  Ryan,  6  Mass.  90; 
HUl  V.  Wells,  6  Pick.  104 ;  Commonwealth 
r.  Emery,  11  Cush.  406;  State  v.  Craig, 
80  Me.  86,  18  AU.  129;  In  re  Guerrero, 
69  Cal.  88, 10  Pac.  261. 


*  Matter  of  Leefe,  2  Barb.  Ch.  39. 
Eren  this  must  be  deemed  doubtful  since 
the  adoption  of  the  fourteenth  article  of 
the  amendments  to  the  Federal  Constitu- 
tion, which  denies  to  the  State  the  right 
to  deprive  one  of  life,  liberty,  or  property, 
without  due  process  of  law. 

*  See  Ames  v.  Port  Huron  Log-DriT- 
ing  and  Booming  Co.,  11  Mich.  189;  Hall 
V.  Thayer,  106  Mass.  219;  State  v.  Crane, 
86  N.  J.  894:  Cypress  Pond  Draining  Co. 
V.  Hooper,  2  Met  (Ky.)  360;  Scuffletown 
Fence  Co.  v.  McAllister.  12  Bush,  312; 
Reams  v,  Keams,  6  Cold.  217.  No  power 
to  make  a  municipal  corporation  party 
and  Judge  in  the  same  controversy  can 
constitutionally  be  given.  Lanfear  v. 
Mayor,  4  La.  97,  28  Am.  I>eG.  477. 
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Nor  do  we  see  how  the  objection  of  interest  can  be  waived  by 
the  other  party.  If  not  taken  before  the  decision  is  rendered,  it 
will  avail  in  an  appellate  court ;  and  the  suit  may  there  be  dis- 
missed on  that  ground.^  The  judge  acting  in  such  a  case  is  not 
simply  proceeding  irregularly,  but  he  is  acting  without  jurisdic- 
tion. And  if  one  of  the  judges  constituting  a  court  is  disquali- 
fied on  this  ground,  the  judgment  will  be  void,  even  though  the 
proper  number  may  have  concurred  in  the  result,  not  reckoning 
the  interested  party .^ 

Mere  formal  acts  necessary  to  enable  the  case  to  be  brought 
before  a  proper  tribunal  for  adjudication,  an  interested  judge  may 
do ; '  but  that  is  the  extent  of  his  power. 

^  Richardson  v.  Welcome,  0  Cash.  8S2 ;  trntes.    See  also  the  Qneen  v.  Justices 

Dimes  V,  Proprietors  of  Grand  Junction  of  Suffolk,  18  Q.  B.  410;  The  Queen  o. 

Canal,  8  H.  L.  Cas.  769.  And  see  Sigour-  Justices  of  London,  18  Q.  B.  421 ;  Pe- 

nej  V.  Siblej,  21  Pick.  101;  Oakley  r.  ninsula  R.  R.  Co.  v.  Howard,  20  Mich.  18. 
Aspinwall,  8  N.  Y.  647.    But  it  is  held  in         *  Richardson  v.  Boston,  1  Curtis.  C.  C. 

Pettigrew  v.  Washington  Co.,  43  Ark.  S3,  250 ;  Washington  Insurance  Co.  r.  Price, 

that  after  judgment  it  is  too  late  to  ol>-  Hopk.  Cli.  1 ;  Buckingham  v.  Davis,  9 

ject  that  relationship  to  a  party  disquali-  Md.  324;  Heydenfeldt  r.  Towns,  27  Ala. 

fled  a  judge.    But  see  succeeding  note.  428 ;  State  v.  Judge,  87  La.  Ann.  268. 

*  In   Queen  v.  Justices  of   Hertford-  If  the  judge  who  renders  judgment  in  a 

shire,  6  Q.  B.  768,  it  was  decided  that,  if  cause  had  previously  been  attorney  in 

any  one  of  the  magistrate  hearing  a  case  it,  the  judgment  is  a  nullity.    Reams  v. 

at  sessions  was  interested,  the  court  was  Kearns,  6  Cold.  217  ;  SUven  v.  Wheeler, 

improperly  constituted,  and  an  order  made  68  Tex.  28.    [Or  if  he  has  advised  one 

in  the  case  should  be  quashed.    It  was  of  the  parties  upon  his  rights  in  regard 

also  decided  that  it  was  no  answer  to  the  to  any  fact  involved  in  the  case.    Tampa 

objection  that  there  was  a  minority  in  St.  R.  &  P.  Co.  v.  Tampa  Suburban  R. 

fiivor  of  the  decision  without  reckoning  Co..  80  Fla.  696,  11  So.  662, 17  L.  R.  A. 

the  interested  party,  nor  that  the  inter-  681.^    So  though  the  case  in  suit  is  not 

ested  party  withdrew  before  the  decision,  precisely  the  one  in  which  he  has  been 

if  he  appeared  to  have  joined  in  discuss-  consulted.    Newcome  v.  Dght,  68  Tez. 

log   the  matter  with  the  other  magis-  141. 
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CHAPTER  XII. 


UBERTT  OF  SPEECH   AND   OF  THE  PRESS. 

The  first  amendment  to  the  Constitution  of  the  United  States 
provides,  among  other  things,  that  Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press.  The  privilege 
which  is  thus  protected  against  unfriendly  legislation  by  Con- 
gress, is  almost  universally  regarded  not  only  as  highly  impor- 
tant, but  as  being  essential  to  the  very  existence  and  perpetuity 
of  free  government.  The  people  of  the  States  have  therefore 
guarded  it  with  jealous  care,  by  provisions  of  similar  import  in 
their  several  constitutions,  and  a  constitutional  principle  is  there- 
by established  which  is  supposed  to  form  a  shield  of  protection  to 
the  free  expression  of  opinion  in  every  part  of  our  land.^ 

^  The  following  are  the  constitutional  the  security  of  freedom  In  a  State ;  it 

provisions:    Maine:   Every   citizen  may  ought  not,  therefore,  U>  be  restrained  io 

freely  speak,  write,  and  publish  his  senti-  this    Commonwealth.      Declaration    of 

nients  on  any  subject,  being  responsible  Rights,  Art.  10.  —  Rhode  Island:  The  lib- 

for  the  abuse  of  this  liberty.     No  law  erty  of  the  press  being  essential  to  the 

shall  be  passed  regulating  or  restraining  security  of  freedom  in  a  State,  any  per- 

the  freedom  of  the  press ;  and,  in  prose-  son  may  publish  liis  sentiments  on  any 

cutions  for  any  publication  respecting  the  subject,  being  responsible  for  the  abuse 

official  conduct  of  men  tn  public  capacity,  of  that  liberty ;  and  in  all  trials  for  libel, 

or  the  qualifications   of   those  who  are  both  civil  and  criminal,  the  truth,  unless 

candidates  for  the  suffrages  of  the  people,  published  from  malicious  motives,  shall 

or  where  the  matter  published  is  proper  be  sufficient  defence  to  the  person  charged, 

for  public  information,  the  trutli  thereof  Art.  1,  §  20.  —  Connecticut :  No  law  shall 

may  be  given  in  evidence ;  and  in  all  in-  ever  be  passed  to  curtail  or  restrain  the 

dictments  for  libel,  the  Jury,  after  having  liberty  of  speech  or  of  the  press.    In  all 

received  the  direction  of  the  court,  shaU  prosecutions  or  indictments  for  libel,  the 

have  a  right  to  determine,  at  their  dis-  truth  may  be  given  in  evidence,  and  the 

cretion,  the  law  and  the  fact.    Declara-  jury  shall  have  the  right  to  determine  the 

tion  of  Rights,  §  i.'-New  Hampshire :  The  law  and  the  facts,  under  the  direction  of 

liberty  of  the  press  is  essential  to  the  the  court.    Art.  1,  §§  6  and  7/— New 

security  of  freedom  in  a  State;  it  ought,  York:  Every  person  may  freely  speak, 

therefore,  to  be  inviolably  preserved.    Bill  write,  and  publish  his  sentiments  on  all 

of  Rights,  §  22.  —  Vermont:  That  the  peo-  subjects,  being  responsible  for  the  abuse 

pie  have  a  right  to  freedom  of  speech,  of  that  right ;  and  no  law  shsll  be  passed 

and  of  writing  and  publishing  their  sen-  to  restrain  or  abridge  the  liberty  of  speech 

timents  concerning   the    transactions  of  or  the  press.    In  all  criminal  prosecutions 

government;  therefore  the  freedom  of  the  or  Indictments  for  libels,  the  truth  may 

press  ouKht  not  to  be  restrained.     Decla-  be  given  in  evidence  to  the  jury,  and  if  it 

ration  of  Rights,  Art.  13.  —  Afassachiutetts :  shall  appear  to  the  jury  that  the  matter 

The  liberty  of  the  press  is  essential  to  charged  as  libellous  is  true,  and  was  pul^ 
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It  is  to  be  observed  of  these  several  provisions,  that  they  recog- 
nize certain  rights  as  now  existing,  and  seek  to  protect  and  per- 

lished  with  good  motives  and  for  J U6tifla>  other  cases.      Art.  1,  §  6.  —  Maryland: 
ble  ends,  the  party  shall  be  acquitted,  and  That  the  lilierty  of  the  press  ought  to  be 
the  jury  shall  have  the  right  to  determine  inviolably  preserved  ;  that  every  citizen 
the  law  and  the  fact.    Art.  1,  §  8.  —  New  of  the  State  ought  to  be  allowed  to  speak, 
Jeney:  Every  person  may  freely  speak,  write,  and  publish  his  sentiments  on  all 
write,  and  publish  his  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
subjects,  being  responsible  for  the  abuse  of  that  privilege.    Declaration  of  Rights, 
of  that  right     No  law  shall  be  passed  to  Art.  40.  —  [Vest  Virginia :  No  law  abridge 
restrain  or  abridge  the  liberty  of  speech  ing  the  freedom  of  speech  or  of  the  press 
or  of  the  press.     In  all  prosecutions  or  shall  be  passed  ;  but  the  legislature  may 
indictments  for  libel,  the  truth  may  be  provide  for  the  restraint  and  punishment 
given  in  evidence  to  the  jury ;  and  if  it  of  the  publishing  and  vending  of  obscene 
shall  appear  to  the  jury  that  the  matter  books,  papers,  and  pictures,  and  of  libel 
charged  aa  libellous  is  true,  and  was  pub-  and  defamation  of  character,  and  for  the 
lished  with  good  motives  and  for  justifia-  recovery  in  civil  action  by  the  aggrieved 
ble  ends,  the  party  shall  be  acquitted ;  party  of  suitable  damages  for  such  libel 
and  the  jury  shall  have  the  right  to  de-  or  defamation.      Attempts  to  justify  and 
termine  the  law  and  the  fact    Art.  1,  uphold  an  armed  invasion  of  the  State,  or 
§6. — Pennaylvanta:  That  the  printing-  an  organized  insurrection  therein  during 
press  shall  be  free  to  eveiy  person  who  the  continuance  of  such  invasion  or  in- 
may  undertake  to  examine  the  proceed-  surrection,  by  publicly  speaking,  writing, 
ings  of  the  legislature,  or  any  branch  of  or  printing,  or  by  publishing,  or  circulate 
government,  and  no  law  shall  ever  be  ing  such  writing  or  printing,  may  be  by 
made  to  restrain  the  right  thereof.      The  law  declared  a  misdemeanor,  and  pun- 
free  communication  of  thoughts  and  opin-  ished  accordingly.      In  prosecutions  and 
ions  is  one  of  the  invaluable  rights  of  civil  suits  for  libel,  the  truth  may  be 
man,  and  every  citizen  may  freely  speak,  given  in  evidence  ;  and  if  it  shall  appear 
write,  and  print  on  any  subject,  being  re-  to  the  jury  that  the  matter  charged  as 
sponsible  for  the  abuse  of  that  liberty,  libellous  is  true,  and  was  published  with 
No  conviction  shnll  be  had  in  any  prose-  good  motives,  and  for  jostiflable  ends,  the 
cution  for  the  publication  of  papers,  re-  verdict  shall  be  for  the  defendant      Art. 
lating  to  the  ofllcial  conduct  of  officers  or  2,  §§  4  and  b.-^Ktntucky :  That  printing- 
men  in  public  capacity,  or  to  any  other  presses  shall  be  free  to  every  person  who 
matter  proper  for  public  investigation  or  undertakes  to  examine  the  proceedings  of 
information,  where  the  fact  that   such  the  General  Assembly,  or  any  branch  o£ 
publication  was  not  maliciously  or  negli-  the  government,  and  no  law  shall  ever 
gently  made  shall  be  established  to  the  be  made  to  restrain  the  right  thereof, 
satisfaction  of  the  jury  ;  and  in  all  in-  The  free  communication  of  thoughts  and 
dictments  for  libels,  the  jury  shall  have  opinions  is  one  of  the  invaluable  rights 
the  right  to  determine  the  law  and  the  of  man,   and  every  citizen    may  freely 
fiicts.  under  the  direction  of  the  court,  as  speak,  write,  and  print  on  any  subject, 
in  other  cases.      Art.  1.  §  7.  -  Delaware :  being  responsible  for  the  abuse  of  that 
The  press  shall  be  free  to  every  citizen  liberty.     In  all  prosecutions  for  the  publ^ 
who  undertakes  to  examine  the  official  cation  of  pnpers  investigating  the  official 
conduct  of  men  acting  in  public  capacity,  conduct  of  officers  or  men  m  •  P«W»c 
and  any  citizen  may  print  on  any  such  capacity,  or  where  the  matter  Published 
subiect.  being  responsible  for  the  abuse  is  proper  for  public  informataon,  the  truth 
of  that  liberty.    In  prosecutions  for  pub-  thereof  m.y  be  given  in  evidence ;  and  m 
lications  investigating  the  proceedings  of  all  indictments  for  libels,  the  jury  shall 
officers,  or  where  the  matter  published  is  have  a  right  to  determine  the  law  and 
proper  for  public  information,  the  truth  the  facts,  under    the   d^'^f >^"  ^  f  J** J 
thereof  may  be  given  in  evidence ;  and  court,  as  in  other  cases.      Art.  18,  $S  » 
in  all  indictments  for  libels,  the  jury  may  and  10. -Jennewee ;    Nearly   the   same 
determine  the  facts  and  the  law,  as  in  as  Pennsylvania.     Art  I,  §  19.— Wio. 
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petnate  them,  hj  declaring  that  thej  shall  not  be  abridged,  or 
that  thej  shall  remain  inviolate.    Thej  do  not  aBsome  to  create 


ETerj  dtiaen  bmj  freely  speak,  write,  mento  on  all  sabjecta,  being  respooable 
and  pnblUh  hit  tentimentt  on  all  •nbjecU,  for  the  abuse  of  such  right ;  and  in  aU 
being  responsible  for  the  abase  of  tlie  civil  <ir  criminal  actions  for  libel,  the  tmth 
right ;  and  no  law  shall  be  passed  to  re-  may  be  gtren  in  OTidence  to  the  jurj ; 
strain  or  abridge  liberty  of  speech  or  of  and  if  it  shall  appear  that  the  alleged  li- 
the press.    In  all  criminal  prosecntions  belloos  matter  was  published  for  juatifia- 
for  libel,  the  truth  may  be  giren  in  evi-  ble  ends,  the  accused  party  shall  be  ao> 
dence  to  the  Jury ;  and  if  it  shall  appear  quitted.    Bill  of  Rights,  §  II.  —  Muaowri: 
to  the  Jury  that  the  matter  charged  as  U-  Tliat  no  law  shall  be  passed  impairing  the 
bellous  Is  true,  and  was  published  with  freedom  of  speech ;  tliat  every  person 
good  motiTes  and  for  justifiable  ends,  the  shall  be  free  to  say,  write,  or  publish 
party  shall  be  acquitted.    Art  1,  §  11. —  whatever  he  will  on  eveiy  subject,  being 
Iowa,  Art.  1,  §  7,  and  Nevada,  Art  1,  §  9.  responsible  for  all  abuse  of  that  liberty ; 
Substantially  same  nM   Ohio.  —  Ulinou :  and  that  in  all  prosecutions  for  libel,  ihe 
Eveiy  person  may  freely  speak,  write,  truth  thereof  may  be  given  m  evidence, 
and  publuh  ^n  all  subjects,  being  respon-  and  tlie  jury,  under  the  direction  of  the 
sible  for  the  abuse  of  that  liberty  ;  and  in  court,  shall  determine  the  law  and  the 
all  trials  for  libel,  both  civil  and  criminal,  fact    Art  2,  §  14.  — Nebrasta  :  Same  as 
the  truth,  when  published  with  good  mo-  Illinois.     Art.   1,  §  5. — Arkatmu:    The 
tives  and  for  justifiable  ends,  shall  be  a  liberty  of  the  press  shall  forever  remain 
sufllcient defence.    Art  2, i 4,  ^  Indiana:  inviolate.    The  free  communication    of 
No  Uw  shall  be  passed  restraining  the  thoughts  and  opinions  is  one  of  the  inval- 
free  interchange  of  thought  and  opinion,  uable  rights  of  man,  and  all  persons  may 
or  restricting  the  right  to  speak,  write,  or  freely  speak,  write,  and  publish  their  sen- 
print  freely  on  any  subject  whatever,  but  timents  on  all  subjects,  being  responsible 
for  the  abuse  of  that  right  every  person  for  the  abuse  of  such  right    In  all  crim- 
slmll  be  responsible.    In  all  prosecutions  inal  prosecutions  for  libel,  the  truth  may 
for  libel,  the  truth  of  the  matters  alleged  be  given  in  evidence  to  the  jury ;  and  if 
to  be  libellous  may  be  given  in  justiflca-  it  shall  appear  to  the  jury  tliat  the  matter 
tion.    Art.  1,  §§  9  and  10.  —  Michigan :  In  charged  as  libellous  is  true,  and  was  pub- 
all  prosecutions  for  libels,  the  truth  may  lished  with  good  motives  and  for  justifia- 
be  given  in  evidence  to  the  jury ;  and  if  ble  ends,  the  party  shall  be  acquitted, 
it  shall  appear  to  the  jury  that  the  matter  Art  1 ,  §  2.  —  Florida :    Every  person  may 
charged  as  libellous  is  true,  and  was  pub-  fireely  speak  and  write  his  sentiments  on 
lished  with  good  motives  and  for  justifia-  all    subjects,  being  responsible  for   the 
ble  ends,  the  party  shall  be  acquitted,  abuse  of  that  right,  and  no  law  shall  be 
The  jury  shall  have  the  right  to  deter-  passed  to  restrain  or  abridge  the  liberty 
mine  the  law  and  the  fact    Art  6,  §26.—  of  speech  or  the  press.    In  all  criminal 
Wisconsin:    Same  as  New  York.     Art  1,  prosecutions  and  civil  actions  for  libel, 
§  8.  —  Minnesota :  The  liberty  of  the  press  the  truth  may  be  given  in  evidence  to  the 
shall  forever  remain  inviolate,  and  all  jury ;  and  if  it  appear  that  the  matter 
persons  may  freely  speak,  write,  snd  pub-  charged  as  libellous  is  true,  and  was  pub- 
Hsh  their  sentiroenUon  all  subjects,  being  lished  with  good  motives,  the  party  shsll 
responsible  for  the  abuse  of  such  right  be  acquitted  or  exonerated.    Declaration 
Art  1,  §8.-  Oregon;    No  law  shall  be  of  Rights,  §  10.  —  Gow^ ;    No  law  shall 
passed  restraining  the  ficee  expression  of  ever  be  passed  to  curtail  or  restrain  the 
opinion,  or  restricting  the  right  to  speak,  liberty  of  speech  or  of  the  press  ;  any 
write,  or  print  freely  on  any  subject  what-  person  may  speak,  write,  and  publish  his 
ever;  but  every  person  shall  be  responsi-  sentiments  on  all  subjects,  being  respon- 
ble  for  the  abuse  of  this  right    Art  1,  %  8.  sible  for  the  abuse  of  that  liberty.    Art 
—  Calt/omia  :  Same  as  New  York.  Art.  1.  1,  §  1,  par.  16.  —  Louisiana :    No  law  shall 
§  9.  — Kansas:    The  liberty  of  the  press  be  passed  .  .  .  abridging  the  freedom  of 
shall  be  inviolate,  and  all  persons  may  speech  or  of  the  press.    Bill  of  Rights, 
fritely  speak,  write,  or  publish  their  senti-  Art  4.  —  North  Carolina :   The  freedom  of 
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new  rights,  but  their  purpose  is  to  protect  the  citizen  in  the  enjoy- 
ment of  those  already  possessed.  We  are  at  once,  therefore, 
turned  back  from  these  provisions  to  the  pre-existing  law,  in 
order  that  we  may  ascertain  what  the  rights  are  which  are  thus 
protected,  and  what  is  the  extent  of  the  privileges  they  undertake 
to  assure. 

At  the  common  law,  however,  it  will  be  found  that  liberty  of 
the  press  was  neither  well  protected  nor  well  defined.  The  ar£^ 
of  printing,  in  the  hands  of  private  persons,  has,  until  within  a 
comparatively  recent  period,  been  regarded  rather  as  an  instru- 
ment of  mischief,  which  required  the  restraining  hand  of  the  gov- 
ernment, than  as  a  power  for  good,  to  be  fostered  and  encourage<L/ 
Like  a  vicious  beast  it  might  be  made  useful  if  properly  harnessed 
and  restrained.  The  government  assumed  to  itself  the  right  to 
determine  what  might  or  might  not  be  published ;  and  censors 
were  appointed  without  whose  permission  it  was  criminal  to  pub- 
lish a  book  or  paper  upon  any  subject.     Through  all  the  changes 

the  press  is  one  of  the  gr^Rt  bulwarks  of  the  facts,  under  the  direction  of  the  court 
libertj,  and  tlierefore  ouglit  never  to  be  Art  1,  §  4. —  Textu:  Every  citizen  shall 
restrained ;  but  everv  individual  shall  be  be  at  liberty  to  speak,  write,  or  publish 
held  responsible  for  the  abuse  of  the  same,  his  opinions  on  any  subject,  being  respon- 
Declaration  of  Rights,  §  20.  —  South  Caro-  sible  fbr  the  abuse  of  tliat  privile^re ;  and 
Una :  All  persons  may  freely  speak,  write,  no  law  shall  ever  be  passed  curtailing  the 
and  publish  their  sentiments  on  any  sub-  liberty  of  speech  or  of  the  press.  In  pros- 
ject»  being  responsible  for  the  abuse  of  ecutions  for  the  publication  of  papers,  in- 
that  right ;  and  no  laws  shall  be  enacted  vestigating  the  official  conduct  of  officers 
to  restrain  or  abridge  the  liberty  of  speech  or  men  in  a  public  capacity,  or  when  the 
or  of  the  press.  In  prosecutions  for  the  matter  published  is  proper  for  public  in- 
publication  of  papers  investigating  the  formation,  the  truth  thereof  may  be  given 
official  conduct  of  officers  or  men  in  pub-  in  evidence ;  and  in  all  prosecutions  for 
lie  capacity,  or  when  the  matter  published  libels,  the  jury  shall  have  the  right  to  de- 
is  proper  for  public  information,  the  truth  termine  the  law  and  the  facts,  under  the 
thereof  may  be  given  in  evidence ;  and  in  direction  of  the  court,  as  in  other  cases, 
all  indictments  for  libel  the  jury  shall  be  Art.  1,  §§  6  and  6.  —  Virginia :  That  the 
judges  of  the  law  and  the  facts.  Art  1,  freedom  of  the  press  is  one  of  the  great 
§§  7  and  8.  -^Alabama :  That  any  citizen  bulwarks  of  liberty,  and  can  never  be  re- 
may  speak,  write,  and  publish  his  senti-  strained  butby  despotic  governments,  and 
mento  on  all  subjects,  being  responsible  any  citizen  may  speak,  write,  and  publish 
for  the  abuse  of  that  liberty.  That  his  sentimento  on  all  subjects,  being  re- 
in prosecutions  for  the  publication  of  sponsible  for  the  abuse  of  that  liberty, 
papers  investigating  the  official  conduct  Art.  1.  §  14.  -—Colorado :  That  no  law 
of  officers  or  men  in  public  capacity,  shall  be  passed  impairing  the  freedom  of 
or  when  the  matter  published  is  proper  speech  ;  that  every  person  shall  be  free 
for  public  information,  the  truth  there-  to  speak,  write,  or  publish  whatever  he 
of  may  be  given  in  evidence ;  and  that  will  on  any  subject,  being  responsible  for 
in  all  indictments  for  libels,  the  jury  shall  all  abuse  of  that  liberty  ;  and  that  [in] 
have  the  right  to  determine  the  law  and  all  suits  and  prosecutions  for  libel,  the 
the  facts,  under  the  direction  of  the  court  truth  thereof  may  be  given  in  evidenoe, 
Art  1,  §§  6  and  18.  — Afi««i«»t>pi:  The  and  the  jury,  under  the  direction  of  tJie 
freedom  of  speech  and  of  the  press  shall  court,  shall  determine  the  law  and  the 
be  held  sacred ;  and  in  all  indictments  for  fact  Art  2,  §  10. 
libel,  the  jury  shall  determine  the  law  and 


600  GOHSnTUTIOKAL  LIMlTATIOiiS.  [CH.  XIL 

of  gOTernment,  this  censorship  was  continued  nntil  after  the 
Berolntion  of  1688,  and  there  are  no  instances  in  English  historj 
of  more  cruel  and  relentless  persecution  than  for  tlie  publication 
of  books  which  now  would  pass  unnoticed  bj  the  authorities.  To 
a  much  later  time  the  press  was  not  free  to  publish  even  the  cur- 
rent news  of  the  day  where  the  government  could  suppose  itself 
to  be  interested  in  its  suppression.  Many  matters,  the  publica- 
tion of  which  now  seems  important  to  the  just,  discreet,  and  har- 
monious administration  of  free  institutions,  and  to  the  proper 
observation  of  public  officers  by  those  interested  in  the  discharge 
of  their  duties,  were  treated  by  the  public  authorities  as  offences 
against  good  order,  and  contempts  of  their  authority.  By  a  fic- 
tion not  very  far  removed  from  the  truth,  the  Parliament  was 
supposed  to  sit  with  closed  doors.  No  official  publication  of  its 
debates  was  provided  for,  and  no  other  was  allowed.^  The  brief 
sketches  which  found  their  way  into  print  were  usually  disguised 
under  the  garb  of  discussions  in  a  fictitious  parliament,  held  in  a 
foreign  country.  Several  times  the  Parliament  resolved  that  any 
such  publication,  or  any  intermeddling  by  letter-writers,  was  a 
breach  of  their  privileges,  and  should  be  punished  accordingly  on 
discovery  of  the  offenders.  For  such  a  publication  in  1747  the 
editor  of  the  ^^  Gentleman's  Magazine  "  was  bi-ought  to  the  bar  of 
the  House  of  Commons  for  reprimand,  and  only  discharged  on 
expressing  his  contrition.  The  geueral  publication  of  parliamen- 
tary debates  dates  only  from  the  American  Revolution,  and  even 
then  was  still  considered  a  technical  brcacli  of  privilege.' 

The  American  Colonies  followed  the  practice  of  the  parent 
country.'    Even  the  laws  were  not  at  first  published  for  general 

1  In  1611,  Sir  Edward  Deering  wms  to  be  priTilegcd ;  mod  oomments  on  pab- 

expelled  and  imprisoned  for  publishing  a  lie  legislatire  proceedings  are  not  action- 

eoUection  of  his  own  speeches,  and  the  able,  so  long  as  a  jorj  shaU  think  them 

book  was  ordered  to  be  burned  bj  the  hoiiest  and  made  in  a  fair  apint,  and  such 

oomn.on  hangman.      See  May's  Const,  as    are  justified    by  the  <ircamstancet. 

Hist.  c.  7.  Wason  r.  Walter,  Law  Rep.  4  Q.  B.  Iti. 

*  See    May's    Constitationd    Histofy,        *  The  General  CV>uit  of  Massachusetts 

c  7,  9,  and  10,  for  a  complete  account  of  ''  appointed  two  persons,  in  October,  1662, 

the  struggle  between  the  gorernment  and  licensers  of  the  press,  and  prohibited  the 

the  press,  resulting  at  last  in  the  complete  publishing  any   books  or  papers  which 

enfranchisement  and   pnitection  of   the  snniild  not  be  superrised  by  them ;  and  in 

latter  in  the  publication  of  all  matters  of  1668  the  superrisors  liaving  allowed  of 

public  interest,  and  in  the  discussion  of  the  printing  *  Tlmmas  k  Kempb  de  Imi- 

public  affairs.     Freedom   to  report  pro-  tatione  Christi,'  the  court  inteqioaed, '  it 

ceedings  and  debates  was  due  at  last  to  being  wrote  by  a  popish  minister,  and 

Wilkes,  who.  worthies*  as  he  was,  proved  containing  some  things  less  sale  to  be  in- 

a  great  public  benefactor  in  his  obstinate  fused  among  the  people.'  and  therefore 

defence  of  liberty  of  the  press  and  seen-  they  commended  to  the  licensers  a  more 

rity  from  arbitrary  search  and  arrest    A  full  reTisal,  and  ordered  the  press  to  stop 

publication  of  a  debate  is  now  held  in  tlie  mean  time."    1  Hotchinson's  Mass 
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circulation,  and  it  seemed  to  be  thought  desirable  by  the  magis- 
trates to  keep  the  people  in  ignorance  of  the  precise  boundary  be- 
tween that  which  was  lawful  and  that  which  was  prohibited,  as 
more  likely  to  make  them  avoid  all  doubtful  actions.  The 
magistrates  of  Massachusetts,  when  compelled  by  public  opinion 
to  suffer  the  publication  of  general  laws  in  1649,  permitted  it 
under  protest,  as  a  hazardous  experiment.  For  publishing  the 
laws  of  one  session  in  Virginia,  in  1682,  the  printer  was  arrested 
and  put  under  bonds  until  the  king's  pleasure  could  be  known, 
and  the  king's  pleasure  was  declared  that  no  printing  should  be 
allowed  in  the  Colony.^  There  were  not  wanting  instances  of 
the  public  burning  of  books,  as  offenders  against  good  order. 
Such  was  the  fate  of  Elliot's  book  in  defence  of  unmixed  princi- 
ples of  popular  freedom,^  and  Calefs  book  against  Cotton  Mather, 
which  was  given  to  the  flames  at  Cambridge.*  A  single  print- 
ing-press was  introduced  into  the  Colony  so  early  as  1639  ;  *  but 
the  publication  even  of  State  documents  did  not  become  free 
until  1719,  when,  after  a  quarrel  between  Governor  Shute  and  the 
House,  he  directed  that  body  not  to  print  one  of  their  remon- 
strances, and,  on  their  disobeying,  sought  in  vain  to  procure  the 
punishment  of  their  printer.*  When  Dongan  was  sent  out  as  Gov- 
ernor of  New  York  in  1683,  he  was  expressly  instructed  to  suffer 
no  printing,*  and  that  Colony  obtained  its  first  press  in  1692, 
through  a  Philadelphia  printer  being  driven  thence  for  publishing 
an  address  from  a  Quaker,  in  which  he  accused  liis  brethren  in 
office  of  being  inconsistent  with  their  principles  in  exercising 
political  authority.''  So  late  as  1671,  Governor  Berkeley  of  Vir- 
ginia expressed  his  thankfulness  that  neither  free  schools  nor 
printing  were  introduced  in  the  Colony,  and  his  trust  that  these 
breeders  of  disobedience,  heresy,  and  sects,  would  long  be  un- 
known.® 

The  public  bodies  of  the  united  nation  did  not  at  once  invite 
publicity  to  their  deliberations.  The  Constitutional  Convention 
of  1787  sat  with  closed  doors,  and  although  imperfect  reports 

257,  2d  ed.    See  I  Tyler,  Hist,  of  Am.  and  an  almanac  printed  until  1640.    1 

Litera tare,  112,  113.    A  license  is  gi%-en  Thomas,  Hist,   of  Printing,   149;  Mass. 

in  Mass.  Hist  Col.  dd  Ser.  voL  7,  p.  171.  Hist.  Col.  4th  Ser.  vol.  6,  pp.  99,  870. 

1  1   Hildreth,   History  of  the  United  There  is  a  "  Narrative  of  Newspapers  in 

States,  661 .  New  England  *  in  Mass.  Hist.  CoL  Ist  Ser. 

3  1  Hutchinson's  Mass.  (2d  ed.)  211 ;  toI.  5,  p.  208. 

2  Bancroft,  78  ;  1  Hildreth,  452;  2  Pal-  >  2  Hildreth,  29a 

frej's  New  England,  511,  512.  «  2  Hildreth,  77. 

s  1  Bancroft,  97 ;  2  Hildreth,  166.  7  2  Hildreth,  171. 

*  The  press  was  actually  brought  over  *  1   Hildreth,  526 ;  2  Hen.  Stat.  517 ; 

in  1638,  but  not  set  up  until  the  following  1   Tyler,   Hist,  of  Am.   Literature,  80; 

year,  and  nothing  but  the  Freeman's  Oath  Wise's  Seven  Decades  of  the  Union,  810. 
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of  the  debates  have  since  been  published,  the  injunction  of 
secrecy  upon  its  members  was  ncTcr  remoYed.  The  Senate  for  a 
time  followed  this  example,  and  the  first  open  debate  was  had  in 
1793,  on  the  occasion  of  the  controYcrsy  over  the  right  of  Mr. 
Grallatin  to  a  seat  in  that  body.^  The  House  of  Representatives 
sat  with  open  doors  from  the  first,  tolerating  the  presence  of  re- 
porters,—  over  whose  admission,  however,  the  Speaker  assumed 
control, —  and  refusing  in  1796  the  pittance  of  two  thousand  dol- 
lars for  full  publication  of  debates. 

It  must  be  evident  from  these  historical  facts  that  liberty  of 
I  the  press,  as  now  understood  and  enjoyed,  is  of  very  recent 
origin ;  ^  and  commentators  seem  to  be  agreed  in  the  opinion  that 
the  term  itself  means  only  that  liberty  of  publication  without  the 
presipus  permission  of  the  government,  which  was  obtained  by 
the  abolition  of  the  censorship.  In  a  strict  sense,  Mr.  Hallam 
says,  it  consists  merely  in  exemption  from  a  licenser.^  A  similar 
view  is  expressed  by  De  Lolme.  ^^  Liberty  of  the  press,"  he  says, 
^^  consists  in  this :  that  neither  courts  of  justice,  nor  any  other 
judges  whatever,  are  authorized  to  take  notice  of  writings  in- 
tended for  the  press,  but  are  confined  to  those  which  are  actually 
printed."  ^  Blackstone  also  adopts  the  same  opinion,^  and  it  has 
been  followed  by  American  commentators  of  standard  authority 
as  embodying  correctly  the  idea  incorporated  in  the  constitu- 
tional law  of  the  country  by  the  provisions  in  the  American  Bills 
of  Rights.^ 

It  is  conceded  on  all  sides  that  the  common-law  rules  that  sub- 
jected the  libeller  to  responsibility  for  the  private  injury,  or  the 
public  scandal  or  disorder  occasioned  by  his  conduct,  are  not 
abolished  by  the  protection  extended  to  the  press  in  our  constitu- 
tions. The  words  of  Gh.  J.  Parker  of  Massachusetts  on  this  sub- 
ject have  been  frequently  quoted,  generally  recognized  as  sound 
in  principle,  and  accepted  as  authority.    ''  Nor  does  our  constitu- 

1  **  Thii  broke  the  f  pell  of  delibera-  in  1766,  on  the  motion  of  Otis.    Tndor'e 

tions  m  secret  conclave ;  and  a  few  days  Life  of  Otis,  252. 

afterwards,   on   the  20th  of  the  same  «  It  is  mentioned  neither  in  the  Eng- 

roonth,  a  general  resolution  was  adapted  lish  Petition  of  Righu  nor  in  the  Bill  ot 

by  the  Senate,  that,  after  the  end  of  the  Rights;   of   so  little  importance  did  it 

present  annaal  session,  its  proceedings  in  seem  to  those  who  were  seeking  to  re- 

iU  legislative  capacity  should  be  with  dress  grievances  in  tho^e  days, 

open  doors,  unless  in  special  cases  which,  »  Hallam's  Const  Hist.' of  England, 

in  the  judgment  of  the  body,  should  re-  c.  16. 

qtnre    secrecy."      Life  of  Madison,  by  «  De  Lolme,  Const  of  England,  264. 

Rives,  Vol.  in.  p.  371.  »  4  Bl.  Com.  161. 

Tlie  first  legislative  body  in  America  «  Story  on  Const.  §  1880 ;  2  Kent,  17 

to  throw  open  its  debates  to  the  public  et  uq. ;  Rawle  on  Const,  c.  10. 
was  the  General  Court  of  Massachusetts, 
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tion  or  declaration  of  rights/'  be  says,  speaking  of  his  own  State, 
«^  abrogate  the  common  law  in  this  respect,  as  some  have  insisted. 
The  sixteenth  article  declares  tliat '  liberty  of  the  press  is  essen- 
tial to  the  security  of  freedom  in  a  State ;  it  ought  not  therefore 
to  be  restrained  in  this  Commonwealth.'  The  liberty  of  the  press, 
not  its  licentionsness :  this  is  the  construction  which  a  just  re- 
gard to  the  other  parts  of  that  instrument,  and  to  the  wisdom  of 
those  who  founded  it,  requires.  In  the  eleve^ith  article  it  is  de- 
clared that  ^  every  subject  of  the  Commonwealth  ought  to  find  a 
certain  remedy,  by  having  recourse  to  the  laws,  for  all  injuries  or 
wrongs  which  he  may  receive  in  his  person,  property,  or  charac- 
ter;' and  thus  the  general  declaration  in  the  sixteenth  article  is 
qualified.  Besides,  it  is  well  understood  and  received  as  a  com- 
mentary on  this  provision  for  the  liberty  of  the  press,  that  it  was 
intended  to  prevent  all  such  previous  restraints  upon  publications 
and  haB  been  practised  by  other  governments,  and  in  early  times 
here,  to  stifle  the  efforts  of  patriots  towards  enlightening  their 
fellow-subjects  upon  their  rights  and  the  duties  of  rulers.  The 
liberty  of  the  press  was  to  be  unrestrained,  but  he  who  used  it  was 
to  be  responsible  in  case  of  its  abuse ;  like  the  right  to  keep  fire- 
arms, which  does  not  protect  him  who  uses  them  for  annoyance 
or  destruction."  ^ 

But  while  we  concede  that  liberty  of  speech  and  of  the  press 
does  not  imply  complete  exemption  from  responsibility  for  every 
thing  a  citizen  may  say  or  publish,  and  complete  immunity  to  ruin 
the  reputation  or  business  of  others  so  far  as  falsehood  and  de- 
traction may  be  able  to  accomplish  that  end,  it  is  nevertheless 
believed  that  the  mere  exemption  from  previous  restraints  can- 
not be  all  that  is  secured  by  the  constitutional  provisions,  inas- 
much as  of  words  to  be  uttered  orally  there  can  be  no  previous 

^  Commonwealth  v.  Blanding,  8  Pick,  prohibiting  any  public  speech  or  address 
804,  818.  See  cliarge  of  Chief  Justice  on  Boston  Common.  Com.  v,  Davis,  162 
McKean,  5  Hildreth  (Pa.).  166;  Whar-  Mass.  610,  89  N.  R.  113,  26  L.  R.  A.  712, 
ton's  State  Trials,  823;  State  v.  Lehre,  44  Am.  St  889;  aff.  167  U.  S.  178,  17 
2  Rep.  Const.  Court,  809;  Respnblica  v.  Sup.  Ct.  Rep.  731.  Nor  a  statute  against 
Dennie,  4  Teates,  267,  ^s^ni.  Dec.  402 ;  wrongful  and  wilful  acts  seriously  en- 
Jones  V.  Townsend,  21  Fla.  481.  [An  dangering  the  public  peace,  and  making 
enactment  that  *'  every  person  wlio  shall  such  misdemeanors,  and  punishable  as 
sell,  offer  to  sell,  give,  or  lend  any  book,  such.  So  held  in  People  v.  Most,  171 
magazine,  pamphlet,  or  paper  devoted  N.  T.  423,  64  N.  E.  176.  In  which  case 
wholly  or  principally  to  the  publication  Most  was  convicted  of  publishing  an 
of  criminal  news,  or  pictures  and  stories  article  advocating  wholesale  murder  of 
of  deeds  of  bloodshed,  lust,  or  crime,  shall  government  officials.  An  order  to  State 
be  fined,"  does  not  infringe  the  liberty  of  officers  not  to  engage  in  politics,  and  not 
speech  or  of  the  press.  State  v.  McKee,  to  make  public  speeches,  is  void.  Lonthan 
78  Conn.  18,  46  Atl.  409,  49  L.  R.  A.  642,  v.  Com.,  79  Va.  196.;] 
84  Am.  St  124.    Nor  does  an  ordinance 


if 
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censorship,  and  the  liberty  of  the  press  might  be  rendered  a 
mockery  and  a  delusion,  and  the  phrase  itself  a  byword,  if,  while 
every  man  was  at  liberty  to  publish  what  he  pleased,  the  public 
authorities  might  nevertheless  punish  him  for  harmless  pub- 
lications. 

An  examination  of  the  controversies  which  have  grown  out  of 
the  repressive  measures  resorted  to  for  the  purpose  of  restraining 
the  free  expression  of  opinion  will  sufficiently  indicate  the  pur- 
pose of  the  guaranties  which  have  since  been  secured  against 
such  restraints  in  the  future.  Except  so  far  as  those  guaranties 
relate  to  the  mode  of  trial,  and  are  designed  to  secure  to  every 
accused  person  the  right  to  be  judged  by  the  opinion  of  a  jury 
upon  the  criminality  of  his  act,  their  purpose  has  evidently  been 
to  protect  parties  in  the  free  publication  of  matters  of  public  con- 
cern, to  secure  their  right  to  a  free  discussion  of  public  events 
and  public  measures,  and  to  enable  every  citizen  at  any  time  to 
bring  the  government  and  any  person  in  authority  to  the  bar  of 
public  opinion  by  any  jtist  criticism  upon  their  conduct  in  the 
exercise  of  the  authority  whicli  the  people  have  conferred  upon 
them.  To  guard  against  repressive  measures  by  the  several  de- 
partments of  the  government,  by  means  of  which  persons  in  power 
might  secure  themselves  and  their  favorites  from  just  scrutiny 
and  condemnation,  was  the  general  purpose ;  and  there  was  no 
design  or  desire  to  modify  the  rules  of  the  common  law  which 
protected  private  character  from  detraction  and  abuse,  except  so 
far  as  seemed  necessary  to  secure  to  accused  parties  a  fair  trial. 
Tlie  evils  to  be  prevented  were  not  the  censorship  of  the  press 
merely,  but  any  action  of  the  government  by  means  of  which  it 
might  prevent  such  free  and  general  discussion  of  public  matters 
as  seems  absolutely  essential  to  prepare  the  people  for  an  intelli- 
gent exercise  of  their  rights  as  citizens. 

The  constitutional  liberty  of  speech  and  of  the  press,  as  we  un- 
derstand it,  implies  a  right  to  freely  utter  and  publish  whatever 
the  citizen  may  please,  and  to  be  protected  against  any  responsi- 
bility for  so  doing,  except  so  far  as  such  publications,  from  their 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a  public 
offence,  or  as  by  their  falsehood  and  malice  they  may  injuriously 
affect  the  standing,  reputation,  or  pecuniary  interests  of  individ- 
uals, (a)    Or,  to  state  the  same  thing  in  somewhat  different  words, 

(a)  [[Statute  may  make  it  a  crime  to  send  an  offensive  dun  or  a  letter  threaten- 
ing to  publisli  the  debtor  ns  a  *'  dead  beat."  State  v.  McCabe,  1.%  Mo.  460,  87  S.  W. 
123,  84  L.  R.  A.  127,  6S  Am.  St.  689.  Upon  constitutional  freedom  of  speech  and  of 
press,  see  note  in  82  L.  R.  A.  829.  In  Wallace  r.  Georgia  C.  &  N.  Ry.  Co.,  94  Ga. 
732,  22  S.  £.  670,  it  was  held  that  this  constitutional  provision  not  only  secured  the 
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we  understand  liberty  of  speech  and  of  th&  press  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  from  legal  censure 
and  punishment  for  the  publication,  so  long  as  it  is  not  harmful 
in  its  character,  when  tested  by  such  standards  as  the  law  affords. 
For  these  standards  we  must  look  to  the  common-law  rules  which 
were  in  force  when  the  constitutional  guaranties  were  established, 
and  in  reference  to  which  they  have  been  adopted. 

At  the  common  law  an  action  would  lie  against  any  person 
publishing  a  false  and  malicious  communication  tending  to  dis- 
grace or  injure  another.  Falsehood,  malice,  and  injury  were  the 
elements  of  the  action ;  but  as  the  law  presumed  innocence  of 
crime  or  misconduct  until  the  contrary  was  proved,  the  falsity  of 
an  injurious  publication  was  presumed  until  its  truth  was  averred 
and  substantiated  by  the  defendant ;  and  if  false,  malice  in  the 
publication  was  also  presumed  unless  the  publication  was  privi- 
leged under  rules  to  be  hereafter  stated.  There  were  many  cases, 
also,  where  the  law  presumed  injury,  and  did  not  call  upon  the 
complaining  party  to  make  any  other  showing  that  he  was  damni- 
fied than  such  implication  as  arose  from  the  character  of  the  com- 
munication itself.  One  of  these  was  where  the  words  imputed  a 
crime  involving  moral  turpitude,  and  subjecting  the  guilty  party  to 
an  infamous  punishment;^  and  it  was  not  important  that  the 

1  Brooker  v.  Coffin,  5  Johns.  188,  4  Co.,  55  Mich.  224,21  N.  V\r.  324;  Boogher 
Am.  Dec.  387 ;  Alexander  u.  Alexander,  v.  Knapp,  76  Mo.  457.  Words  imputing 
9  Wend.  141 ;  Young  v.  Miller,  8  Hill,  21 ;  a  non-indictable  offence  are  thus  action- 
Davis  V.  Brown,  27  Ohio  St.  326  ;  Todd  able.  Webb  v.  Beavan,  L.  R.  11  Qp  B.  D. 
V.  Rough,  10  S.  &  R.  18;  Beck  u.  Stitzel,  609.  A  simple  charge  of  drunkenness  is 
21  Pa.  St.  522 ;  Stitzell  v.  Reynolds,  67  not,  though  an  ordinance  punishes  public 
Pa.  St.  64 ;  Klumph  v.  Dunn,  66  Pa.  St.  indecent  intoxication.  Seery  v.  Viall,  16 
141 ;  Shipp  r.  McGraw,  3  Murph.  463,  R.  I,  617,  17  Atl.  562.  See  Melvin  v. 
9  Am.  Dec.  611;  Hoag  t;.  Hatch,  23  Weiant.  86  Ohio  St.  184;  Pollock  v. 
Conn.  585;  Billings  r.  Wing,  7  Vt.  439;  Hastings,  88  Ind.  248;  Sterling  v.  Jugen- 
Harrington  r.  Miles,  1 1  Kan.  480,  16  Am.  heimer,  69  Iowa,  2 10, 28  N.  W.  659 ;  Chris- 
Rep.  355;  Montgomery  v.  Deeley,  3  Wis.  tal  v.  Craig,  80  x\fo.  367,  for  other  illustra- 
709 ;  Filber  v.  Dauhierman,  26  Wis.  518 ;  tlons  of  ciiarges  not  actionable  per  te.  If, 
Perdue  v.  Burnett,  Minor,  138 ;  M'Cuen  however,  the  words,  though  seeming  to 
V.  Ludlum,  17  N.  J.  12 ;  Gage  r.  Shelton,  charge  a  crime,  are  equivocal,  and  may 
8  Rich.  242;  Pollard  v.  Lyon,  91  U.  S.  be  understood  in  an  innocent  sense,  they 
225 ;  Wagaman  v.  By  era,  17  Md.  183 ;  will  not  be  actionable  without  the  proper 
Cast leberry  f.  Kelly,  26  Ga.  606 ;  Burton  averment  to  show  the  sense  in  which 
r.  Burton,  3  Greene  (Iowa),  316;  Sim-  they  were  used;  as,  for  instance,  where 
mons  r.  Holster,  13  Minn.  219;  Seller  v.  one  is  charged  with  having  sworn  falsely; 
Jenkins,  97  Ind.  430;  Campbell  v.  Camp-  which  may  or  may  not  be  a  crime.  Gil- 
bell.  54  Wis.  90,  UN.  W.450;  Lemons t;.  man  v.  Lowell,  8  Wend.  573;  Slieely  v. 
Wells,  78  Ky.  117;  Brooks  v.  Harison,  91  Biggs,  2  Har.  &  J.  363,  3  Am.  Dec.  552; 
N.  Y.  83 ;  Bacon  v.  Mich.  Centr.  R.  R.  Brown  v.  Hanson,  63  Ga.  632 ;  Crone  r. 

liberty  to  i peak,  but  by  implication  the  liberty  to  refrain  from  speaking,  and  applied 
the  principle  to  a  statute  requiring  employers  to  assign  the  reason  for  discharging 
an  employee,  holding  such  statute  invalid.^ 
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charge  imported  a  crime  already  punished,  or  for  which  a  prosecu- 
tion was  barred  by  limitation  of  time.^  Another  was  where  one 
was  charged  with  contagious  disease ;  the  efifect  of  the  charge,  if 
believed,  being  to  exclude  him  from  the  society  of  his  fellows.'  An- 
other was  where  the  charge  affected  the  party  in  his  business, 
office,  or  means  of  livelihood,  as  where  it  was  said  of  a  postmaster 
that  he  would  rob  the  mail ; '  or  of  a  trader,  to  whom  credit  is  im- 
portant, that  he  is  insolvent;^  and  the  like.  Still  another  was 
where  any  injurious  charge  holding  a  party  up  to  public  contempt, 
scorn,  or  ridicule  was  propagated  by  printing,  writing,  signs,  bur- 
lesques, &Q,^    And  although  it  was  formerly  held  that  to  chaise  a 

AngeU,  14  Mich.  840 ;  Bricker  v.  Potts,  may    be    referred    to  :    Gottbehnet    v. 

12  Pa.  St.  200;  CaMelman  v.  Winship,  Hubachek,86  Wi8.615;  Robbin8l;.T^ead- 
8  Dak.  2d2,  19  N.  W.  412.  It  is  notneces-  way,  2  J.  J.  Marsh.  540 ;  Hook  v.  Hack- 
f ary,  however,  that  technical  words  be  oey,  16  S.  &  R.  385 ;  Harris  v.  Terry,  96 
employed ;  if  the  necessary  inference,  N.  C.  131,  3  S.  E.  745 ;  De  Pew  v.  Robin- 
taking  the  words  together,  is  a  chnrge  of  son,  05  Ind.  109;  Pratt  r.  Pioneer  Press 
crime,  it  is  sufficient  Morgan  v.  Liv-  Co.,  35  Minn.  251,  28  N.  W.  708 ;  Ludwig 
ingston,  2  Rich.  578 ;  True  v.  Plumley,  v,  Cramer,  58  Wis.  198,  10  N.  W.  81 ; 
86  Me.  466 ;  Curtis  v.  Curtis,  10  fiing.  Franklin  v.  Browne,  67  Ga.  272 ;  Hart- 
477;  Stroebel  v,  Whitney,  31  Minn.  384,  ford  v,  Sute,  96  Ind.  461.  See  also 
18  N.  W.  98  :  Campbell  r.  Campbell,  54  Steketee  v.  Kimm,  48  Mich.  322, 12  N.  W. 
Wis.  90,  11  N.  W.  456 ;  Rea  v.  Harring-  177 ;  Singer  o.  Bender,  04  Wis.  169,  24 
ton,  58  Vt.  181,  2  Atl.  475.  Compare  N.  W.  903;  Dooling  v.  Budget  Pub.  Co., 
Pollock  V.  Hastings,  88  Ind.  248 ;  Fawsett  144  Mass.  258, 10  N.  E.  809. 

V.  Clark,  48  Md.  494.  But  to  say  of  one  ^  Brown  v.  Smith,  18  C.  B.  596 ;  Lind- 
"  He  has  stolen  my  land  "  is  not  action-  sey  v.  Smith,  7  Johns.  359 ;  Mott  v.  Corn- 
able  p«r<tf,  land  not  being  the  subject  of  stock,  7  Cow.  654;  Lewis  v.  Hawley,  2 
larceny.  Ogden  v.  Riley,  14  N.  J.  186 ;  Day,  495 ;  Nelson  v.  Borchenius,  52  111. 
Underhill  v.  Welton,  32  Vt  40 ;  Ayers  v.  286 :  Orr  v.  Skofleld,  56  Me.  188 ;  Weiss 
Grider,  15  111.  37;  Edgerly  r.  Swain,  32  v.  Whittemore,  28  Mich.  366;  Newell  v. 
N.  H.  478 ;  Trabue  p.  Mays,  3  Dana,  138 ;  How,  81  Minn.  235,  17  N.  W.  883 ;  Wil- 
Perry  v,  Man,  1  R.  I.  268 ;  Wright  v.  Hams  v.  Smith,  L.  R.  22  Q.  B.  D.  134. 
Lindsay,20Ala.428;Cockv.  Weatherby,  [That  blacklisting    is  sometimes  libel, 

13  Miss.  333.  See,  as  to  charge  of  steal-  even  when  party  blacklisted  is  in  debt,  see 
ing  fixtures,  Trimble  v.  Foster,  87  Mo.  49.  Weston  v.  Bamicoat,  175  Mass.  454,  56 

1  Carpenter    r.   Tarrant,   Cas.  temp.  N.  £.  619,  49  L.  R.  A.  612 ;  upon  black- 

Hardw.  339;  Smith  v.  Stewart,  5  Pa.  St  listing  as  libel,  see  note  to  this  case  in 

872 ;  Holley  v.  Burgess,  9  Ala.  728;  Van  L.  R.  A.^ 

Ankin  v.  Westfall,  14  Johns.  233 ;   Krebs  '  Janson  r.  Stuart,  1  T.  R.  748 ;  Van 

V.  Oliver,  12  Gray,  239 ;  Baum  v.  Clause,  Ness  v,  Hamilton,  19  Johns.  849 ;  Clegg 

5  Hill,  196 :  Utley  v,  Campbell,  5  T.  B.  v,  LafFer,  10  Bing.  250 ;  Steele  v.  Soutb- 

Monr.  396 ;  Indianapolis  Sun  v.  Horrell,  wick,  9  Johns.  214 ;  Pollard  o.  Lyon,  91 

58  Ind.  527 ;  Boogher  v\  Knapp,  8  Mo.  U.  S.  225 ;  Massuere  v.  Dickens,  70  Wis. 

App.  591 ;  Ley  man  v.  Latimer,  L.  R.  3  83,   35  N.  W.  849;    State  v.  Smily,  87 

Ex.  D.  352.  Ohio  St.  30;  Stewart  v.  Swift  Spec.  Co., 

s  Taylor  p.  Hall,  2  Stra.  1889;  Carls-  76  Ga.  280;  Johnson  r.  Com.,  —  Pa.  St. 

lake  V.  Mapledoram,  2  T.  R.  473  ;  Watson  — ,  14  Atl.  425 ;  Bettner  v.  Holt,  70  Cal. 

V.  McCarthy,  2  Kelly,  57 ;  Nichols  t;.  Guy,  270,   11  Pac.  713;    Smith  r.  Smith,  73 

2  Ind.  82 ;  Irons  v.  Field,  9  R.  1.   216 ;  Mich.  445,  41  N.  W.  499.    For  illustra- 

Kaucher  v.  Blinn,  29  Ohio,  v.  8.  62.  tions  of  charges  held  not  within  this  rule, 

*  Craig  V.  Brown,  5  Blackf.  44.    For  see  Trimble  v.  Anderson,  79  Ala.  514 ; 

other  illustrations    the   following  cases  Allen  c.'Cape  Fear,  &c.  Ry.  Co.,  100  N.  C. 
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female  verbally  with  want  of  cliastitj  was  not  actionable  without 
proof  of  special  damage,^  yet  of  late  a  disposition  has  been  exhibited 
to  break  away  from  this  rule  in  favor  of  one  more  just  and  sen- 
sible,' and  the  statutes  of  several  of  the  States  have  either  made 
adultery  and  incontinence  punishable  as  crimes,  whereby  to  charge 
them  becomes  actionable  per  se  under  the  common-law  rule,  or 
else  in  express  terms  have  declared  such  a  charge  actionable 
without  proof  of  special  damage.' 

But  in  any  other  case  a  party  complaining  of  a  false,  malicious, 
and  disparaging  communication  might  maintain  an  action  there- 
for, on  averment  and  proof  of  special  damage ;  ^  though  the  truth 

897,  6  S.  E.  105,  and  caaet  in  Cooley  on  Banger  v.  Goodrich,  17  Wia.  78;  Adams 

Torts,  242,  note  4.  v.  Rankin,  1  Duyall,  68;  Downing  v.  Wil- 

^  Gascoign  v.  Ambler,  2  Ld.  Rajm.  son,  86  Ala.  717 ;  Cos  v.  Bunker,  Morris, 

1004;  Graves  v.  Blanchet,  2  Saik.  690;  269;  Smith  v.  Silence,  4  Iowa,  321;  Tra- 

Wilbj  V.  Elston,  8  C.   B.  142;  Bays  v.  man  v,  Taylor,  4  Iowa,  424;  Beardsley 

Gillespie,  2  Johns.  116, 8  Am.  Dec.  404;  v.  Bridgeman,  17  Iowa,  290;  Patterson  v, 

Brooker  v.  Coffin,  6  Johns.  188,  4  Am.  Wilkinson,  66  Me.  42 ;  Mayer  v,  Schleich- 

Dec.  887;  Bradt  v,  Tuwsley,  18  Wend,  ter,  29  Wis.  646;    Kelly  v.  Flaherty,  16 

268 ;  Dyer  v.  Morris,  4  Mo.  214 ;  Stan-  R.  I.  284,  14  Atl.  876 ;  Reitan  v.  Goebel, 

field  tf.  Boyer,  6  H.  &  J.  248;  Woodbury  88  Minn.  161,  22  N.  W.  291 ;  Bamett  v, 

V,  Thompson,  8  N.   H.   194;    Berry  v.  Ward,  86  Ohio  St  107 ;  Kedrolivansky  r. 

Carter,  4  Stew.  &  Port  887,  24  Am.  Dec.  Niebaum,  70  Cal.  216, 11  Pac.  641.    The 

762;  Elliot  v.  Ailsbury,  2  Bibb,  478,  6  injustice  of  the  common-law  rule  is  made 

Am.  Dec.  681 ;  Linney  v.  Maton,  18  Tex.  prominent  in  those  cases  where  it  has 

449 ;   Underbill  v,  Welton,  82  Vt  40 ;  been  held  that  an  allegation  that,  in  con- 

Castleberry  v.  Kelly,  26  Ga.  606.  sequence  of  the  charge,  the  plaintiff  had 

*  See  tlie  cases  of  Sexton  v.  Todd,  fallen  into  disgrace,  contempt,  and  in- 
Wright,  317 ;  Wilson  v.  Runyan,  Wright,  famy,  and  lost  her  credit,  reputation,  and 
661 ;  Malone  v,  Stewart,  16  Ohio,  819 ;  peace  of  mind  (Woodbury  &.  Thompson, 
Barnett  v.  Ward,  86  Ohio  St  107,  88  3  N.  H.  194),  and  that  she  is  shunned  by 
Am.  Rep.  661 ;  Klewin  i^.  Bauman,  68  her  neighbors  (Beach  r.  Ranney,  2  Hill, 
Wis.  244;  Moberly  v.  Preston,  8Mo.  462;  810),  was  not  a  sufficient  allegation  of 
Sidgreaves  v.  Myatt,  22  Ala.  617  ;  Terry  special  damage  to  support  the  action.  In 
V.  Bright,  4  Md.  480;  Spencer  v.  McMas-  the  following  States,  and  perhaps  some 
ten,  16  III.  106.  others,  to  impute  nnchastity  to  a  female 

*  See  Frisbte  v.  Fowler,  2  Coon.  707  ;  is  actionable  per  se  by  statute :  Alabama, 
Page  V.  Merwin,  64  Conn.  426,  8  Atl.  Illinois,  Indiana,  Kentucky,  Maryland, 
676;  Miller  0.  Parish,  8  Pick.  384;  Rob-  Michigan,  Missouri,  New  York,  North 
bins  t*.  Fletcher,  101  Mass.  116;  Pledger  Carolina,  and  South  Carolina. 

V.  Ilathcock,  1  Ga.  660;  Smally  v.  An-  <  Kelley  v,  Partington,  8  Nct.  &  M. 

derson,  2  T.  B.  Monr.  66, 16  Am.  Dec.  117 ;  Steele  v.  Southwick,  9  Johns.  214 ; 

121;    WiUiams    v.  Bryant,  4  Ala.    44;  Hallock   i;.  Miller,  2  Barb.  680 ;  Powers 

Dailey  v.  Reynolds,  4   Greene   (Iowa),  v.  Dubois,  17  Wend.  63;  Weed  v.  Foster, 

864;  Symonds  v.  Carter,  82  N.  H.  468;  11  Barb.  203;  Cooper  r.  Greeley,  1  Denio, 

McBrayer  v.  Hill,  4  Ired.  186;  Morris  v.  847;  Stone  v.  Cooper,  2  Denio.  293;  Wil- 

Barkley,  1  Lit  64 ;  PhiUips  v.  Wiley,  2  son  v,  Cottman,  66  Md.  190,  8  Atl.  890. 

Lit  163;  Watts  V.  Greenlee,  2  Dev.  116;  The  damage,  however,  must  be    of  a 

Drummond    v.  Leslie,   6    Blackf.    463 ;  pecuniary  character.    Beach  v.  Ranney, 

Worth  V.  Butler,  7  Blackf  261 ;  Richard-  2  Hill,  809.    But  very  slight  damage  hfis 

son  V.  Roberts,  28  Ga.  216;  Burford  v.  been  held  sufficient  to  support  consider- 

Wible,  32  Pa.  St  96;  Freeman  o.  Price,  able  recoveries.      Williams   v.   Hill,  19 

2  Bailey,  116 ;  Regnier  v,  Cabot,  7  lU.  34 ;  Wend.  306 ;  Bradt  t;.  Towsley,  13  Wend. 
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petuate  them,  bj  declaring  that  thej  shall  not  be  abridged,  or 

that  ihej  shall  remain  inviolate.  Thej  do  not  assume  to  create 

Every  citizeo  may  freely  speak,  write,  mento  on  all  subjects,  being  responsible 
and  publish  his  sentiments  on  all  subjects,  for  the  abuse  of  such  right ;  and  in  ftll 
being  responsible  for  the  abuse  of  the  civil  or  criminal  actions  for  libel,  the  truth 
right ;  and  no  law  shall  be  passed  to  re-  may  be  given  in  evidence  to  the  jury ; 
strain  or  abridge  liberty  of  speech  or  of  and  if  it  shall  appear  that  the  alleged  li- 
the press.  In  all  criminal  prosecutions  bellous  matter  was  published  for  justifia^ 
for  libel,  the  truth  may  be  given  in  evi-  ble  ends,  the  accused  party  shall  be  ao- 
dence  to  tlie  Jury ;  and  if  it  shall  appear  quitted.  Bill  of  Kights,  §  11.  —  Misaouri: 
to  the  jury  that  the  matter  charged  as  li-  Tliat  no  law  shall  be  passed  impairing  the 
bellous  is  true,  and  was  published  with  freedom  of  speech ;  that  every  person 
good  motives  and  for  Justifiable  ends,  the  shall  be  free  to  say,  write,  or  publish 
party  shall  be  acquitted.  Art.  1,  §  11. —  whatever  he  will  on  every  subject,  being 
Iowa,  Art.  1,  §  7,  and  Nevada,  Art.  1,  §  9.  responsible  for  all  abuse  of  that  liberty  ; 
Substantially  same  as  Ohio.  —  IlUnois:  and  that  in  all  prosecutions  for  libel,  the 
Eveiy  person  may  freely  speak,  write,  truth  thereof  may  be  given  in  evidence, 
and  publish  on  all  subjects,  being  respon-  and  the  jury,  under  the  direction  of  the 
sible  for  the  abuse  of  thai  liberty  ;  and  in  court,  shall  determine  the  law  and  the 
all  trials  for  libel,  both  civil  and  criminal,  fact.  Art.  2,  §  14.  — Nebraska :  Same  as 
the  truth,  when  published  with  good  mo-  Illinois.  Art.  1,  §  5. — Arkansas:  The 
tives  and  for  justifiable  ends,  shall  be  a  liberty  of  the  press  shall  forever  remain 
sufficient  defence.  Art  2,  §4. —/ni/mna:  inviolate.  The  free  communication  of 
No  law  shall  be  passed  restraining  the  thoughts  and  opinions  is  one  of  the  invaU 
free  interchange  of  thought  and  opinion,  uable  rights  of  man,  and  all  persons  may 
or  restricting  tlie  right  to  speak,  write,  or  freely  speak,  write,  and  publish  their  sen- 
print  freely  on  any  sub  ject  whatever,  but  tiroents  on  all  subjects,  being  responsible 
for  the  abuse  of  that  right  every  person  for  the  abuse  of  such  right.  In  all  crim- 
shall  be  responsible.  In  all  prosecutions  inal  prosecutions  for  libel,  the  truth  may 
for  libel,  the  truth  of  the  matters  alleged  be  given  in  evidence  to  the  jury ;  and  if 
to  be  libellous  may  be  given  in  justifica-  it  shall  appear  to  the  jury  that  the  matter 
tion.  Art.  1,  §§  9  and  10.  —  Michigan :  In  charged  as  libellous  is  true,  and  was  pub- 
all  prosecutions  for  libels,  the  truth  may  lished  with  good  motives  and  for  justifia- 
be  given  in  evidence  to  the  jury ;  and  if  ble  ends,  the  party  shall  be  acquitted, 
it  shall  appear  to  the  jury  that  the  matter  Art.  1,  §  2.  —  Florida :  Every  person  may 
charged  as  libellous  is  true,  and  was  pub-  freely  speak  and  write  his  sentiments  on 
lished  with  good  motives  and  for  Justifia-  all  subjects,  being  responsible  for  the 
ble  ends,  the  party  shall  be  acquitted,  abuse  of  that  right,  and  no  law  shall  be 
The  jury  shall  have  the  right  to  deter-  passed  to  restrain  or  abridge  the  liberty 
mine  the  law  and  the  fact.  Art  6,  §26.—  of  speech  or  the  press.  In  all  criminal 
Wisconsin:  Same  as  New  York.  Art  1,  prosecutions  and  civil  actions  for  libel, 
§  8.  —  Minnesota :  The  liberty  of  the  press  the  truth  may  be  given  In  evidence  to  the 
shall  forever  remain  Inviolate,  and  all  Jury ;  and  if  it  appear  that  the  mattw 
persons  may  freely  speak,  write,  and  pub-  charged  as  libellous  is  true,  and  was  pub- 
lish their  sentiments  on  all  subjects,  being  lished  with  good  motives,  the  party  shall 
responsible  for  the  abuse  of  such  right,  be  acquitted  or  exonerated.  Declaration 
Art.  1,  §8.-  Oregon:  No  law  shall  be  of  Rights,  §  10.  ~  Geor^a :  No  law  shall 
passed  restraining  the  free  expression  of  ever  be  passed  to  curtail  or  rastrain  the 
opinion,  or  restricting  the  right  to  speak,  liberty  of  speech  or  of  the  press  ;  any 
write,  or  print  freely  on  any  subject  what-  person  may  speak,  write,  and  publish  hie 
ever ;  but  every  person  shall  be  responsi-  sentiments  on  all  subjects,  being  respon- 
ble  for  the  abuse  of  this  right.  Art,  1, 5  8.  sible  for  the  abuse  of  that  liberty.  Art. 
—  Catt/omia :  Same  as  New  York.  Art.  1.  1,  §  1 ,  par.  15.  —  Louisiana :  No  law  shall 
§  9. -'Kansas:  The  liberty  of  the  press  be  passed  .  .  .  abridging  the  freedom  of 
shall  be  inviolate,  and  all  persons  may  speech  or  of  the  press.  Bill  of  Rights, 
frj^ely  speak,  write,  or  publish  their  senti-  Art  4.  —  North  Carolina :   The  fi«edom  of 
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new  rights,  but  their  purpose  is  to  protect  the  citizen  in  the  enjoy- 
ment of  those  already  possessed.  We  are  at  once,  therefore, 
turned  back  from  these  provisions  to  the  pre-existing  law,  in 
order  that  we  may  ascertain  what  the  rights  are  which  are  thus 
protected,  and  what  is  the  extent  of  the  privileges  they  undertake 
to  assure. 

At  the  common  law,  however,  it  will  be  found  that  liberty  of 
the  press  was  neither  well  protected  nor  well  defined.  The  arf^ 
of  printing,  in  the  hands  of  private  persons,  has,  until  within  a 
comparatively  recent  period,  been  regarded  rather  as  an  instru- 
ment of  mischief,  which  required  the  restraining  hand  of  the  gov- 
ernment, than  as  a  power  for  good,  to  be  fostered  and  encourage(L/ 
Like  a  vicious  beast  it  might  be  made  useful  if  properly  harnessed 
and  restrained.  The  government  assumed  to  itself  the  right  to 
determine  what  might  or  might  not  be  published ;  and  censors 
were  appointed  without  whose  permission  it  was  criminal  to  pub- 
lish a  book  or  paper  upon  any  subject.     Through  all  the  changes 

the  press  is  one  of  the  great  bulwarks  of  the  facts,  under  the  direction  of  the  court 
liberty,  and  therefore  ouglit  never  to  be  Art  1,  §  4. —  Texcu:  Erery  citizen  shaU 
restrained ;  but  every  individual  shall  be  be  at  liberty  to  speak,  write,  or  publish 
held  responsible  for  the  abuse  of  the  same,  his  opinions  on  any  subject,  being  respon- 
Declaration  of  Rights,  §  20.  —  South  Caro-  sible  for  the  abuse  of  that  privilege ;  and 
Una :  All  persons  may  freely  speak,  write,  no  law  shall  ever  be  passed  curtailing  the 
and  publish  their  sentiments  on  any  sub-  liberty  of  speech  or  of  the  press.  In  pros- 
ject,  being  responsible  for  the  abuse  of  ecutions  for  the  publication  of  papers,  in- 
that  right :  and  no  laws  shall  be  enacted  vestigating  the  official  conduct  of  officers 
to  restrain  or  abridge  the  liberty  of  speech  or  men  in  a  public  capacity,  or  when  the 
or  of  the  press.  In  prosecutions  for  the  matter  published  is  proper  for  public  in- 
publication  of  papers  investigating  the  formation,  the  truth  thereof  may  be  given 
official  conduct  of  officers  or  men  in  pub-  in  evidence ;  and  in  all  prosecutions  for 
lie  capacity,  or  when  the  matter  published  libels,  the  jury  shall  have  the  right  to  de- 
is  proper  for  public  information,  the  truth  termine  the  law  and  tiie  facts,  under  the 
thereof  may  be  given  in  evidence ;  and  in  direction  of  the  court,  as  in  otiier  cases, 
all  indictments  for  libel  the  jury  shall  be  Art.  1,  §§  6  and  6.  —  Virginia :  That  the 
Judges  of  the  law  and  the  facts.  Art.  1,  freedom  of  the  press  is  one  of  the  great 
§§  7  and  8.  —Alabama :  That  any  citizen  bulwarks  of  liberty,  and  can  never  be  re- 
may  speak,  write,  and  publish  his  senti-  strained  but  by  despotic  governments,  and 
ments  on  ail  subjects,  being  responsible  any  citizen  may  speak,  write,  and  publish 
for  the  abuse  of  that  liberty.  That  his  sentimento  on  all  subjects,  being  re- 
in prosecutions  for  the  publication  of  sponsible  for  the  abuse  of  that  liberty, 
papers  investigating  the  official  conduct  Art.  1,  §  14.  —Colorado :  That  no  law 
of  officers  or  men  in  public  capacity,  shall  be  passed  impairing  the  freedom  of 
or  when  the  matter  published  is  proper  speech  ;  that  every  person  shall  be  free 
for  pnblic  information,  the  truth  there-  to  speak,  write,  or  publish  whatever  he 
of  may  be  given  in  evidence;  and  that  will  on  any  subject,  being  responsible  for 
in  all  indictments  for  libels,  the  jury  shall  all  abuse  of  that  liberty  ;  and  that  [in] 
have  the  right  to  determine  the  law  and  all  suits  and  prosecutions  for  libel,  the 
the  facta,  under  the  direirtion  of  the  court,  truth  thereof  may  be  given  in  evidenoe. 
Art  1,  §§  6  and  18.  —  Mississippi :  The  and  the  jury,  under  the  direction  of  the 
freedom  of  speech  and  of  the  press  shall  court,  shall  determine  the  law  and  the 
be  held  sacred ;  and  in  all  indictments  for  fact  Art  2,  §  10. 
libel,  the  jury  shall  determine  the  law  and 
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legal  inference  of  malice,  and  to  throw  upon  the  plaintiff  the  bur- 
den of  offering  some  evidence  of  its  existence  beyond  the  mere 
falsity  of  the  charge.^  The  first  class  is  absolutely  privileged  ;  it 
embraces  but  few  cases,  which  for  the  most  part  concern  the  ad- 
ministration of  the  government  in  some  of  its  branches  (a)  ;  the 
second  is  conditionally  privileged,  and  the  cases  falling  within  it 
are  more  numerous.  They  are  generally  cases  in  which  a  party 
has  a  duty  to  discharge  which  requires  that  he  should  be  allowed 
to  speak  freely  and  fully  that  which  he  believes ;  or  where  he  is 
himself  directly  interested  in  the  subject-matter  of  the  communi- 
cation, and  makes  it  with  a  view  to  the  protection  or  advancement 
of  his  own  interest,  or  where  he  is  communicating  confidentially 
with  a  person  interested  in  the  communication,  and  by  way  of  ad- 
vice or  admonition.^  Many  such  cases  suggest  themselves  which 
are  purely  of  private  concern  :  such  as  answers  to  inquiries  into 
the  character  or  conduct  of  one  formerly  employed  by  the  person 
to  whom  the  inquiry  is  addressed,  and  of  whom  the  information 
is  sought  with  a  view  to  guiding  the  inquirer  in  his  own  action  in 

1  Lewis  V.  ChapmRn,   16  N.  Y.  869,  "robbed  and  swindled"  theno,  is  priTi- 

878,  per  Seldtn,  J. ;  Townseml  on  Libel  leged.    Elinck  v.  Colbj,  46  N.   Y.  427, 

And  Slander,   §  203.    '*It  properlj  stg-  7  Am.  Rep.  860.    The  statement  in  a 

nifles  this  and  nothing  more:  that  the  report  of  an  incorporated  society  cau- 

excepted  instances  shall  so  fnr  change  tioning  the  public  against  trusting  a  per- 

tiie  ordinary  rule  with  respect  to  slander-  son  who  had  formerly  been  employed  in 

ous  or  libellous  matter  as  to  remove  the  collecting  subscriptions  for  them,  is  privi- 

regular  and  usual  presumption  of  malice,  leged.    Gasset   v.  Gilbert,  6   Gray,  94. 

and  to  make  it  incumbent  on  the  party  But  see  Holliday  v.  Ont.  Farmers,  &c. 

complaining  to  show  malice/'    Daniel,  J.,  Co.,   1   Ont.  App.  483.    And  the  com- 

in  White  v.  ^Nichols,  3  How.  266,  287.  munication  by  a  merchant  to  a  subsequent 

And  see  Dillard  v.  CoUina,  25  Gratt  843 ;  employer  of  a  clerk  whom  he  had  reoom- 

Mclntyre  v.  McBean,  13  Q.  B.  (Ontario)  mended,  of  facts  which  caused  htm  to 

634.  change  his  opinion,  is  privileged.    Fowlet 

^  When  a  communication  is  made  in  v.  Bowen,  30  N.  Y.  20.  And  so  is  a  corn- 
confidence,  either  by  or  to  a  person  in-  munication  made  in  good  faith  by  a  per- 
terested  in  the  communication,  supposing  son  employed  in  a  confidential  relation, 
it  to  be  true,  or  by  way  of  admonition  or  Atwill  v.  Mackintosh,  120  Mass.  177.  So  is 
advice,  it  seems  to  be  a  general  rule  that  one  charging  a  child  with  stealing,  made  in 
malice  (/.  e,  express  malice)  is  essen-  answer  to  inquiry  of  the  mother.  Longr. 
tial  to  the  maintenance  of  an  action."  1  Peters,  47  Iowa,  230.  So  is  a  statement 
Starkie  on  Slander,  321.  See  Harrison  r.  of  an  investigating  officer  as  to  the 
Bush,  5  El.  &  Bl.  844;  Somerville  v.  worthiness  of  a  person,  to  one  interested 
Hawkins,  10  C.  B.  583 ;  Wright  t;.  Wood-  in  aiiiing  him.  Waller  o.  Loch,  L.  R.  7 
gate,  2  Cr.  M.  &  R.  576 ;  Whiteley  v.  Q.  B.  D.  019.  So  is  a  statement  by  a 
Adams,  45  C.  B.  n.  8.  392.  A  paper  vendor's  servant  to  the  vendee  of  cattle, 
signed  by  a  number  of  parties  agreeing  of  the  former*s  fraud.  Mott  v.  Dawson, 
to  join  in  the  expense  of  prosecuting  46  Iowa,  533. 
others,  who  were  stated  therein  to  have 

(a)  ^Publication  by  a  town  of  a  report  made  to  it  by  its  investigating  committee, 
upon  manner  in  which  a  contract  with  the  town  has  been  performed,  is  privileged. 
Howland  v.  Maynard,  159  Mass.  434,  21  L.  R.  A.  600,  34  N.  E.  515.^ 
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determining  upon  employing  the  same  person;^  answers  to  in- 
quiries by  one  tradesman  of  another  as  to  the  solvency  of  a  person 
whom  the  inquirer  has  been  desired  to  trust  ;^  answers  by  a  cred- 
itor to  inquiries  regarding  the  conduct  and  dealings  of  his  debtor, 
made  by  one  who  had  become  surety  for  the  debt ;  *  communica- 
tions from  an  agent  to  his  principal,  reflecting  injuriously  upon 
the  conduct  of  a  third  person  in  a  matter  connected  with  the 
agency ;  *  communications  to  a  near  relative  respecting  the  char- 
acter of  a  person  with  whom  the  relative  is  in  negotiation  for 
marriage ;  ^  and  as  many  more  like  cases  as  would  fall  within  the 
same  reasons.^     The  rules  of  law  applicable  to  these  cases  are 

1  Pattison  v,  Jones,  8  B.  &  C.  578 ;  tliere  is  no  protection  to  Bnch  a  commu- 

Klam  V.  Badger,  28  111.  498;  Nuonan  v,  nication  from  a  stranger.     Joannes  v. 

Orton,.S2  Wis.  106  ;  Hatch  r.  Lane,  106  Bennett,  5  AUen,  170.    Nor  from  a  friend, 

Mass.  894 ;  Bradley  v.  Heath,  12  Pick.  163.  unless  it  is  in  reply  to  a  request  for  it. 

Compare  Fryer  v.  Kinnersley,  15  C.  B.  Byam  r.  Collins,  111  N.  T.  143,  19  N.  K. 

N.  8.  422.    If  the  employer  states  his  75. 

honest  suspicion  of  the  employee's  guilt,         ^  As  to  whether  a  stranger  volunteer- 

the  fact  that  he  does  not  fully  believe  him  ing  to  give  information  injurious  to  an- 

guilty  will  not  remove  the  privilege  of  other,  to  one  interested  in  the  knowledge, 

the  occasion.    Billings  v.  Fairbanks,  180  is  privileged  in  so  doing,  see  Cozhead  v, 

Mass.  66,  20  N.  K.  544.  Richards,  2  M.  6.  &  S.  569;  and  Bennett 

s  Smith  o.  Thomas,  2  Bing.  N.  C.  372;  v.  Deacon.  2  M.  G.  &  8.  628.  A  letter 
Storey  v.  Challands,  8  C.  &  P.  234.  A  volunteering  to  an  employer  information 
statement  made  in  honest  belief  to  an  in-  of  his  servant's  untrnst worthiness  is  not 
quirer  as  to  credit  of  a  person  who  has  privileged  when  sent  to  effect  the  writer's 
referred  him  to  the  speaker,  is  privileged,  purpose,  and  not  in  good  faith  to  protect 
Fahr  v.  Hayes,  60  N.  J.  L.  275,  18  Atl.  the  employer.  Over  r.  SchiflUng,  102 
261.  But  the  reports  of  a  mercantile  Ind.  191,  26  N.  E.  91.  Where  a  con- 
agency,  published  and  distributed  to  its  fldential  relation  of  any  description  exists 
customers  without  regard  to  their  special  between  the  parties,  the  communication 
interest  in  any  particular  case,  are  not  is  privileged;  as  where  the  tenant  of  a 
privileged.  Taylor  v.  Church,  8  N.  Y.  nobleman  had  written  to  inform  him  of 
452 ;  Sunderlin  v.  Bradstreet,  40  N.  T.  his  gamekeeper's  neglect  of  duty.  Cock- 
188,  7  Am.  Rep.  322;  Beardsley  v.  Tap-  ague  v.  Hodgkisson,  5  C.  &  P.  543.  Where 
pan.  6  Blatch.  497  ;  King  v.  Patterson,  49  a  son-in-law  wrote  to  warn  his  mother-in- 
N.  J.  L.  417,  9  Atl.  705;  Bradstreet  Co.  r.  law  of  the  bad  character  of  a  man  she 
Gill,  72  Tex.  115,  0  S.  W.  758.  But  re-  was  about  to  marry.  Todd  v.  Hawkins, 
porta  in  response  to  inquiries  from  those  8  C.  &  P.  88.  Where  a  banker  communi- 
who  have  such  special  interest  are  privi-  cated  with  his  correspondent  concerning 
leged.  Orinsby  v.  Douglass,  87  N.  Y.  a  note  sent  to  him  for  collection ;  the 
477;  Tnissell  v.  Scarlett,  18  Fed.  Rep.  court  saying  that  "all  that  is  necessary 
214;  Erber  v.  Dun,  12  Fed.  Rep.  526.  to  entitle  such  communications  to  be 
See  also  State  v.  Lonsdale,  48  Wis.  848,  regarded  as  privileged  is,  that  the  relation 
4  N.  W.  390 ;  Locke  r.  Bradstreet  Co.,  22  of  the  parties  should  be  such  as  to  afford 
Fe<l.  Rep.  771;  Woodruff  v.  Bradstreet  reasonable  ground  for  supposing  an  inno- 
Co.,  116  N.  Y.  217,22  N.  E.  354;  Johnson  cent  motive  for  giving  the  information, 
v.  Bradstreet  Co.,  77  Ga.  172.  and  to  deprive  the  act  of  an  appearance 

*  Dunman  v.  Bigg,  1  Campb.  269,  note ;  of  officious  intermeddling  with  the  affairs 
White  0.  NichollB,  8  How.  266.  of  others."    Lewis  r.  Chapman,  16  N.  Y. 

*  Washburn  v.  Cooke,  8  Denio,  110.  369,  375.  Where  one  communicated  to 
See  Easley  v.  Morse,  9  Ala.  266.  an  employer  bis  suspicions  of  dishonest 

*  Todd  V.  Hawkins,  8  C.  &  P.  88.    But  conduct  in  a  servant  towards  himself. 
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very  well  settled,  and  are  not  likely  to  be  changed  with  a  view  to 
greater  stringency.^ 

Libels  upon  the  Government 

At  the  common  law  it  was  indictable  to  publish  anything 
against  the  constitution  of  the  country,  or  the  established  system 
of  government.  The  basis  of  such  a  prosecution  was  the  ten- 
dency of  publications  of  this  character  to  excite  disaffection  with 
the  government,  and  thus  induce  a  revolutionary  spirit.  The  law 
always,  however,  allowed  a  calm  and  temperate  discussion  of 
public  events  and  measures,  and  recognized  in  every  man  a  right 
to  give  every  public  matter  a  candid,  full,  and  free  discussion. 
It  was  only  when  a  publication  went  beyond  this,  and  tended  to 
excite  tumult,  that  it  became  criminal.*  It  cannot  be  doubted, 
j\  however,  that  the  common-law  rules  on  this  subject  were  admin- 
iistered  in  many  cases  with  great  harshness,  and  that  the  courts, 
'I  in  the  interest  of  repression  and  at  the  instigation  of  the  govern- 
ment, often  extended  them  to  cases  not  within  their  reasons. 
This  was  especially  true  during  the  long  and  bloody  struggle  with 
France,  at  the  close  of  the  last  and  beginning  of  the  present 
century,  and  for  a  few  subsequent  years,  until  a  rising  public  dis- 
content with  political  prosecutions  began  to  lead  to  acquittals, 
and  finally  to  abandonment  of  all  such  attempts  to  restrain  the 
free  expression  of  sentiments  on  public  affairs.  Such  prosecu- 
tions have  now  altogether  ceased  in  England.  Like  the  censor- 
ship of  the  press,  they  have  fallen  out  of  the  British  constitutional 
system.  "  When  the  press  errs,  it  is  by  the  press  itself  that  its 
errors  are  left  to  be  corrected.  Repression  has  ceased  to  be  the 
policy  of  rulers,  and  statesmen  have  at  length  fully  realized  the 
wise  maxim  of  Lord  Bacon^  that '  the  punishing  of  wits  enhances 
their  authority,  and  a  forbidden  writing  is  thought  to  be  a  certain 


Amann  v.  Datntn,  8  C.  B.  k.  b.  697. 
Where  a  tradesman  published  in  a  news- 
paper that  his  servant  had  left  his  employ, 
and  taken  upon  himself  to  collect  the 
tradesman*s  bills.  Hatch  v.  Lane,  105 
Mass.  894.  Compare  Lawler  v.  Earle,  5 
Allen,  22.  [[A  publication  by  the  officers 
of  a  church  through  tlieir  church  paper, 
made^ter  inquiry,  that  their  pastor  is 
unworthy  of  his  position,  and  is  insub- 
ordinate and  unworthy  of  confidence, 
where  such  publication  is  made  in  good 
faith  and  without  malice,  is  prirlleged. 
Kedgate  v.  Roush,  61  Kan.  480,  69  Fac. 
1060,  48  L.  R.  A.  286.] 


^  See  further,  Harrison  v.  Bush,  5  El. 
&  Bl.  844;  Shipley  r.  Todhunter,  7  C.  & 
P.  680;  Lawler  i\  Enrle,  5  Allen,  22; 
Grimes  v.  Coyle,  6  B.  Monr.  801 ;  Rector 
V.  Smith,  11  Iowa,  302;  Goslln  v.  Can- 
non, 1  Harr.  8;  Joannes  v.  Bennett,  5 
Allen,  169;  State  t\  Burnham,  9X.  H.  84; 
Canipbell  v.  Bannister,  79  Ky.  206 ;  Beeler 
V.  Jackson,  64  Md.  689, 2  Atl.  916 ;  Billings 
V,  Fairbanks,  186  Mass.  177;  Bacon  v* 
Mich.  Centr.  R.  R.  Co.,  66  Mich.  166,  83 
N.  W.  181. 

<  Regina  v.  Collins,  9  C.  &  P.  466,  per 
Littledale,  J.  See  the  proceedings  againsl 
Thomas  Paine,  27  State  Trials,  367. 
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spark  of  truth  that  flies  up  in  the  faces  of  them  that  seek  to  tread 
it  out.' "  1 

We  shall  venture  to  express  a  doubt  if  the  common-law  princH 
pies  on  this  subject  can  be  considered  as  having  been  practical! jj  ^  ^  ,(^ 


,V'*^ 


adopted  in  the  American  States.     It  is  certain  that  no  prosecu-r       \%^ 
tions  could  now  be  maintained  in  the  United  States  courts  fori  1 
libels  on  the  general  government,  since  those  courts  have  no 
common-law  jurisdiction,^  and  there  is  now  no  statute,  and  never 
was  except  during  the  brief  existence  of  the  Sedition  Law,  which 
assumed  to  confer  any  such  power.  -^ 

The  Sedition  Law  was  passed  during  the  administration  of  the 
elder  Adams,  when  the  fabric  of  government  was  still  new  and 
untried,  and  when  many  men  seemed  to  think  that  the  breath  of 
heated  party  discussions  might  tumble  it  about  their  heads.  Its 
constitutionality  was  always  disputed  by  a  large  party,  and  its  im- 
policy was  beyond  question.  It  had  a  direct  tendency  to  produce 
the  very  state  of  things  it  sought  to  repress ;  the  prosecutions 
under  it  were  instrumental,  among  other  things,  in  the  final  over- 
throw and  d^truction  of  the  party  by  which  it  was  adopted,  and 
it  is  impossible  to  conceive,  at  the  present  time,  of  any  such  state 
of  things  as  would  be  likely  to  bring  about  its  re-enactment,  or  the 
passage  of  any  similar  repressive  statute.^ 

When  it  is  among  the  fundamental  principles  of  the  govern- 
ment that  the  people  frame  their  own  constitution,  and  that  in 
doing  so  they  reserve  to  themselves  tlie  power  to  amend  it  from 
time  to  time,  as  the  public  sentiment  may  change,  it  is  difficult 
to  conceive  of  any  sound  principle  on  which  prosecutions  for 
libels  on  the  System  of  government  can  be  based,  except  when 
they  are  made  in  furtherance  of  conspiracy  with  the  evident 
intent  and  purpose  to  excite  rebellion  and  civil  war.^  It  is  very 
easy  to  lay  down  a  rule  for  the  discussion  of  constitutional  ques- 
tions ;  that  they  are  privileged,  if  conducted  with  calmness  and 
temperance,  and  that  they  are  not  indictable  unless  they  go 
beyond  the  bounds  of  fair  discussion.  But  what  is  calmness  and 
temperance,  and  what  is  fair  in  the  discussion  of  supposed  evils 
in  the  government  ?     And  if  something  is  to  be  allowed  ''  for  a 

I  May,  ConstitQtionAl  Historj,  c.  10.  Sute  Trials,  688.    And  see  2  Randall, 

3  United  States  v.  Hudson,  7  Cranch,  Life  of  Jefferson,  417-421 ;  6   HiUlreth, 

82.    See  ante,  p.  46,  and  cases  cited  in  History  of  United  States,  247,  865. 
DOte.  ^  The  author  of  the  Life  and  Times 

*  For  prosecutions  under  this  law,  see  of  Warren  very  truly  remarks  tliat  '*  tlie 

Lyon's  Case,  Wharton's  State  Trials,  888 ;  comroon4aw  offence  of  libelling  a  govern- 

Cooper's  Case,   Wharton's  State  Trials,  mentis  ignored  in  constitutional  systems, 

650;    Haswell's   Case,    Wharton's  State  as  inconsistent  with  the  genius  of  free 

Trials,  684;  Callendar's  Case,  Wharton's  institutions."    P.  47. 
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little  feeling  in  men's  minds,"  ^  how  great  shall  be  the  allowance  ? 
The  heat  of  the  discussion  will  generally  be  in  proportion  to  the 
magnitude  of  the  evil  as  it  appears  to  the  party  discussing  it; 
must  the  question  whether  he  has  exceeded  due  bounds  or  not 
be  tried  by  judge  and  jury,  who  may  sit  under  different  circum- 
stances from  those  under  which  he  has  spoken,  or  at  least  after 
the  heat  of  tlie  occasion  has  passed  away,  and  who,  feeling  none 
of  the  excitement  themselves,  may  think  it  unreasonable  that  any 
one  else  should  ever  have  felt  it?  The  dangerous  character  of 
such  prosecutions  would  be  the  more  glaring  if  aimed  at  those 
classes  who,  not  being  admitted  to  a  share  in  the  government, 
attacked  the  constitution  in  the  point  which  excluded  them. 
Sharp  criticism,  ridicule,  and  the  exhibition  of  such  feeling  as  a 
sense  of  injustice  engenders,  are  to  be  expected  from  any  discus- 
sion in  these  cases ;  but  when  the  very  classes  who  have  estab- 
lished the  exclusion  a8  proper  and  reasonable  are  to  try  as  judges 
and  jurors  the  assaults  made  upon  it,  they  will  be  very  likely  to 
enter  upou  the  examination  with  a  preconceived  notion  that  such 
assaults  upon  their  reasonable  regulations  must  necessarily  be 
unreasonable.  If  any  such  principle  of  repression  should  ever  be 
recognized  in  the  common  law  of  America,  it  might  reasonably 
be  anticipated  that  in  times  of  high  party  excitement  it  would 
lead  to  prosecutions  by  the  party  in  power,  to  bolster  up  wrongs 
and  sustain  abuses  and  oppressions  by  crushing  adverse  criticism 
and  discussion.  The  evil,  indeed,  could  not  be  of  long  contin- 
uance ;  for,  judging  from  experience,  the  reaction  would  be 
speedy,  thorough,  and  effectual ;  but  it  would  be  no  less  a  seri- 
ous evil  while  it  lasted,  the  direct  tendency  of  which  would  be  to 
excite  discontent  and  to  breed  a  rebellious  spirit.  Repression  of 
full  and  free  discussion  is  dangerous  in  any  government  resting 
upon  the  will  of  the  people.  The  people  cannot  fail  to  believe 
that  they  are  deprived  of  rights,  and  will  be  certain  to  become 
discontented,  when  their  discussion  of  public  measures  is  sought 
to  be  circumscribed  by  the  judgment  of  others  upon  their  temper- 
ance or  fairness.  They  must  be  left  at  liberty  to  speak  with  the 
freedom  which  the  magnitude  of  the  supposed  wrongs  appears  in 
their  minds  to  demand  ;  and  if  they  exceed  all  the  proper  bounds 
of  moderation,  the  consolation  must  be,  that  the  evil  likely  to 
spring  from  the  violent  discussion  will  probably  be  less,  and  its 
correction  by  public  sentiment  more  speedy,  than  if  the  terrors  of 
the  law  were  brought  to  bear  to  prevent  the  discussion. 

The  English  common-law  rule  which  made  libels  on  the  c* insti- 
tution or  the  government  indictable,  as  it  was  administered  by 

1  Regina  v.  Culiins,  0  C.  &  F.  456,  460,  per  LitUedale,  J. 
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the  courts,  seems  to  us  unsuited  to  the  condition  and  circum- 
stances of  the  people  of  America,  and  therefore  never  to  have 
been  adopted  in  the  several  States.  (If  we  are  correct  in  this,  it 
would  not  be  in  the  power  of  the  State  legislatures  to  pass  laws 
which  should  make  mere  criticism  of  the  coustitution  or  of  the 
measures  of  government  a  crime,  however  sharp,  unreasonable, 
and  intemperate  it  might  be.  The  constitutional  freedom  of 
speech  and  of  the  press  must  mean  a  freedom  as  broad  as  existed 
when  the  constitution  which  guarantees  it  was  adopted,  and  it 
would  not  be  in  the  power  of  the  legislature  to  restrict  it,  unless 
it  might  be  in  those  cases  of  publications  injurious  to  private 
character,  or  public  morals  or  safety,  winch  come  strictly  within 
the  reasons  of  civil  or  criminal  liability  at  the  common  law,  but  ;  /^ 
in  which,  nevertheless,  the  common  law  as  we  have  adopted  it 
failed  to  provide  a  remedy.  It  certainly  could  not  be  said  that 
freedom  of  speech  was  violated  by  a  law  which  should  make 
imputing  the  want  of  chastity  to  a  female  actionable  without  proof 
of  special  damage  ;  for  the  charge  is  one  of  grievous  wrong,  with- 
out any  reason  in  public  policy  demanding  protection  to  the  com- 
munication ;  and  the  case  is  strictly  analogous  to  many  other 
cases  where  the  common  law  made  the  party  responsible  for  his 
false  accusations.  The  constitutional  provisions  do  not  prevent 
the  modification  of  the  common-law  rules  of  liability  for  libels 
and  slanders,  but  they  would  not  permit  bringing  new  cases 
within  those  rules  when  they  do  not  rest  upon  the  same  or  similar 
reasons.^  j 

1  In  Respablica  v.  Dennie,  4  Teates,  cally  contemptible  and  yidout  is  a  mem- 
267,  2  Am.  Dec.  402,  the  defendant  was  orable  example  of  what  the  villany  of 
indicted  in  1805  for  publishing  the  follow-  some  men  can  devise,  the  follj  of  others 
ing  in  a  public  newspaper  :*' A  democracy  receive,  and  both  establish  in  spite  of 
is  scarceljT  tolerated  at  any  period  of  reason,  reflection,  and  sensation."  Judge 
national  history.  Its  omens  are  always  Yeates  charged  the  jury,  among  other 
sinister,  and  its  powers  are  unpropitious.  things,  as  follows:  "The  seventh  sec- 
With  all  the  lights  of  experience  blazing  tion  of  the  ninth  article  of  the  constitution 
before  our  eyes,  it  is  impossible  not  to  of  the  State  must  be  our  guide  upon  this 
discover  the  futility  of  this  form  of  govern-  occasion ;  it  forms  the  solemn  compact  be- 
ment.  It  was  weak  and  wicked  at  Athens,  tween  the  people  and  the  three  branches 
it  was  bad  in  Sparta,  and  worse  in  Rome,  of  the  government,  —  the  legislative,  ex- 
It  has  been  tried  in  France,  and  termi-  ecutive,  and  judicial  powers.  Neither  of 
nated  in  despotism.  It  was  tried  in  £ng-  them  can  exceed  the  limits  prescribed  to 
land,  and  rejected  with  the  utmost  loath-  them  respectively.  To  this  exposition  of 
ing  and  abhorrence.  It  is  on  its  trial  here,  the  public  will  every  branch  of  the  com- 
and  its  issue  will  be  civil  war,  desolation,  mon  law  and  of  our  municipal  acts  of 
and  anarchy.  No  wise  man  but  discerns  assembly  must  conform ;  and  if  incom- 
its  imperfections,  no  good  man  but  shud-  patible  therewith,  they  must  yield  and 
ders  at  its  miseries,  no  honest  man  but  pro-  give  way.  Judicial  decisions  cannot 
claims  its  fraud,  and  no  brave  man  but  weigh  against  it  when  repugnant  thereto, 
draws  his  sword  against  its  force.  The  It  runs  thus:  'The  printing-presses  shall 
institution  of  a  scheme  of  polity  so  nidi-  be   free   to    every    person  who    under- 
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Criticism  upon  Officers  and  Candidates  for  Office. 

There  are  certain  cases  where  criticism  upon  public  officers, 
their  actions,  character,  and  motives,  is  not  only  recognized  as 

takes  to  examine  the  proceedings  of  the  The  same  matter  may  be  objected  against 
legislature,  or  anj  branch  of  the  govern-  them  when  party  spirit  runs  high,  in  other 
ment;  and  no  law  shall  ever  be  made  to  criminal  prosecutions.  But  we  have  no 
restrain  the  right  thereof.  The  free  other  constitutional  mode  of  decision 
communication  of  thoughts  and  opinions  pointed  out  to  us,  and  we  are  bound  to 
is  one  of  the  invaluable  rights  of  man ;  use  the  method  described, 
and  every  citizen  may  freely  speak,  write,  "  It  is  no  infraction  of  the  law  to  pub- 
and  print  on  any  subject,  being  respon-  lish  temperate  investigations  of  the  na- 
sible  for  the  abuse  of  tliat  liberty.  In  ture  and  forms  of  government.  The  day 
prosecutions  for  the  publication  of  papers,  is  long  past  since  Algernon  Sidney's  cele- 
investigating  the  ofiScial  conduct  of  offi-  brated  treatise  on  government,  cited  on 
cers  or  men  in  a  public  capacity,  or  where  this  trial,  was  considered  as  a  treasonable 
the  matter  publislied  U  proper  for  public  libel.  Tiie  enlightened  advocates  of  rep- 
information,  the  truth  thereof  may  be  resentative  republican  government  pride 
given  in  evidence ;  and  in  all  indictments  themselves  in  the  reflection  that  the  more 
for  libels,  the  jury  shall  have  a  right  to  deeply  their  system  is  examined,  the  more 
determine  the  law  and  the  facts,  under  taWy  will  the  judgments  of  honest  men 
the  direction  of  the  court,  as  in  other  be  satisfied  that  it  is  the  most  conducive 
cases.'  Thus  it  is  evident  that  le^^islative  to  the  safety  and  happiness  of  a  free  peo- 
acta,  or  of  any  branch  of  the  government,  pie.  Such  matters  are  *  proper  for  public 
are  open  to  public  discussion  ;  and  every  information.'  But  there  is  a  marked  and 
citizen  may  freely  speak,  write,  or  print  evident  distinction  between  such  publica- 
on  any  subject,  but  is  accountable  for  the  tions  and  those  which  are  plainly  accom- 
abuse  of  that  privilege.  There  shall  be  panied  wiih  a  criminal  intent,  deliberately 
no  licensers  of  the  press.  Publish  as  you  designed  to  unloosen  the  social  band  of 
please  in  the  first  instance,  without  con-  union,  totally  to  unhinge  the  minds  of  the 
trol;  but  you  are  answerable  both  to  the  citizens,  and  to  produce  popular  discon- 
community  and  the  individual  if  you  tent  with  the  exercise  of  power  by  the 
proceed  to  unwarrantable  lengtlis.  No  known  constituted  auchorities.  These 
alteration  is  hereby  made  in  tlie  law  as  latter  writings  are  subversive  of  all  gov- 
to  private  men  afiected  by  injurious  pub-  ernment  and  good  order.  *The  liberty 
lications,  unless  the  discussion  he  proper  of  the  press  consists  in  publishing  the 
for  public  information.  But '  if  one  uses  truth,  from  good  motives  and  for  justifl- 
the  weapon  of  truth  wantonly  for  dis-  able  ends,  though  it  reflects  on  govern- 
turbing  the  peace  of  families,  he  is  guilty  ment  or  on  magistrates.'  Per  General 
of  a  libel.'  Per  General  Hamihonf  in  Hamilton,  in  Croswell's  Trial,  pp.  63,  64. 
Croswell's  Trial,  p.  70.  The  matter  pub-  It  disseminates  political  knowledge,  and, 
lished  is  not  proper  for  public  informa-  by  adding  to  the  common  stock  of  free- 
tion.  The  common  weal  is  not  interested  dom,  gives  a  just  confidence  to  every  in- 
in  such  a  communication,  except  to  sup-  dividual.  But  the  malicious  publications 
press  it.  wl.ich  I  have  reprobated  infect  insidiously 
"  What  is  the  meaning  of  the  words  the  public  mind  with  a  subtle  poison,  and 
'being  responsible  for  the  abuse  of  that  produce  the  most  mischievous  and  alarm- 
liberty,'  if  the  jury  are  interdicted  from  ing  consequences  by  their  tendency  to 
deciding  on  the  case?  Who  else  can  anarchy,  sedition,  and  civil  war.  We 
constitutionally  decide  on  it?  The  ex-  cannot,  consistently  with  our  official  duty, 
pressions  relate  to  and  pervade  every  declare  such  conduct  dispunishable.  We 
part  of  the  sentence.  The  objection  that  believe  that  it  is  not  justified  by  the 
the  determinations  of  juries  may  vary  at  words  or  meaning  of  our  constitution.  It 
different  times,  arising  from  their  differ-  is  true  it  may  not  be  easy  in  every  in- 
ent  political  opinions,  proves  too  much,  stance  to  draw  the  exact  distinguishing 
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legitimate,  but  large  latitude  and  great  freedom  of  expression  are 
permitted,  so  long  as  good  faith  inspires  the  communication. 
There  are  cases  where  it  is  clearly  the  duty  of  every  one  to  speak 
freely  what  he  may  have  to  say  concerning  public  officers,  or 
those  who  may  present  themselves  for  public  positions.  Through 
the  ballplrbox  the  electors  approve  or  condemn  those  who  ask 
their  suffrages ;  and  if  they  condemn,  though  upon  grounds  the 
most  unjust  or  frivolous,  the  law  affords  no  redress.  Some 
officers,  however,  are  not  chosen  by  the  people  directly,  but  desig- 
nated through  some  other  mode  of  appointment.  But  the  public 
have  a  right  to  be  heard  on  the  question  of  their  selection ;  and 
they  have  the  right,  for  such  reasons  as  seem  to  their  minds 
sufficient,  to  ask  for  their  dismissal  afterwards.  They  have  also 
the  right  to  complain  of  official  conduct  affecting  themselves,  and 

line.  To  the  jurj  it  pecaliarljr  belongfi  sciences  of  the  jary  shall  be  clearlj  satis- 
to  decide  on  the  intent  and  object  of  the  fled  that  the  publication  was  seditiously, 
writing.  It  is  their  duty  to  judge  can-  maliciously,  and  wilfully  aimed  at  the 
didly  and  fairly,  leaning  to  the  favorable  independence  of  the  United  States,  the 
side  when  the  criminal  intent  is  not  Constitution  thereof,  or  of  this  State, 
clearly  and  evidently  ascertained.  they  should  convict  the  defendant.  If, 
"  It  remains,  therefore,  under  our  roost  on  the  other  hand,  the  production  was 
careful  consideration  of  the  ninth  article  honestly  meant  to  inform  the  public  mind, 
of  the  Constitution,  for  the  jury  to  divest  and  warn  them  against  supposed  dangers 
themselves  of  all  political  prejudices  (if  in  society,  though  tiie  subject  may  have 
any  such  they  have),  and  dispassionately  been  treated  erroneously,  or  that  the  cen- 
to examine  the  publication  which  is  the  sures  on  democracy  were  bestowed  on 
ground  of  the  present  prosecution.  Tliey  pure  unmixed  democracy,  where  the 
must  decide  on  their  oaths,  as  they  will  people  en  masse  execute  the  sovereign 
anstver  to  God  and  their  country,  whether  power  without  the  medium  of  their  rei>- 
tlie  defendant,  as  a  factious  and  seditious  resentatives  (agreeably  to  onr  forms  of 
person,  with  the  criminal  intentions  im-  government),  as  liave  occurred  at  different 
puted  to  him,  in  order  to  accomplish  the  times  in  Athens,  Sparta,  Home,  France, 
object  stated  in  the  indictment,  did  make  and  England,  then,  however  the  judg- 
and  publish  the  writing  in  question,  ments  of  the  jury  may  incline  them  to 
Should  they  And  the  charges  laid  against  think  individually,  they  should  acquit 
tiiem  in  the  indictment  to  be  well  founded,  the  defendant.  In  the  first  instance  the 
they  are  bound  to  find  him  guilty.  They  act  would  be  criminal ;  in  the  last  it  would 
must  judge  for  themselves  on  the  plain  b^  innocent.  If  the  jury  should  doubt  of 
import  of  the  words,  without  any  forced  tiie  criminal  intention,  then  also  the  law 
or  strained  construction  of  the  meaning  pronounces  that  he  should  be  ai^uitted. 
of  the  author  or  editor,  and  determine  on  4  Burr.  2552,  per  Lord  Mansfield^  Ver- 
the  correctness  of  the  innuendoes.  To  diet,  not  guilty.  The  fate  of  this  prose- 
every  word  they  will  assign  its  natural  cution  was  the  same  that  would  attend 
sense,  but  will  collect  the  true  intention  any  of  a  similar  character  in  this  country, 
from  the  context,  the  whole  piece.  They  admitting  its  law  to  be  sound,  except 
will  accurately  weigh  the  probabilities  of  possibly  in  cases  of  violent  excitement, 
the  charge  against  a  literary  man.  Con-  and  when  a  jury  could  be  made  to  be- 
sequences  tliey  will  wholly  disregard,  but  lieve  that  the  defendant  contemplated 
firmly  discharge  their  duty.  Represen-  and  was  laboring  to  produce  a  change  of 
tative  republican  governments  stand  on  government,  not  by  constitutional  means, 
immovable  bases,  which  cannot  be  shaken  but  by  rebellion  and  civil  war. 
by  theoretical  systems.    Yet  if  the  con- 
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to  petition  for  a  redress  of  grievances.  A  principal  purpose  in 
perpetuating  and  guarding  the  right  of  petition  is  to  insure  to 
the  public  the  privilege  of  being  heard  in  these  and  the  like  cases. 
In  New  York  a  party  was  prosecuted  for  a  libel  contained  in  a 
petition  signed  bj  him  and  a  number  of  other  citizens  of  his 
county,  and  presented  to  the  council  of  appointment,  praying  for 
the  removal  of  the  plaintiff  from  the  oflSce  of  district  attorney  of 
the  county,  which,  the  petition  charged,  he  was  prostituting  to 
private  purposes.  The  defendant  did  not  justify  the  truth  of  this 
allegation,  and  the  plaintiff  had  judgment.  On  error,  the  sole 
question  was,  whether  the  communication  was  to  be  regarded  as 
privileged,  that  character  having  been  denied  to  it  by  the  court 
below.  The  prevailing  opinion  in  the  court  of  review  cliaracter- 
ized  this  as  ''  a  decision  which  violates  the  most  sacred  and 
unquestionable  rights  of  free  citizens ;  rights  essential  to  the  very 
existence  of  a  free  government ;  rights  necessarily  connected  with 
the  relations  of  constituent  and  representative  ;  the  right  of  peti- 
tioning for  a  redress  of  grievances,  and  the  right  of  remonstrating 
to  the  competent  authority  against  the  abuse  of  official  functions.'' 
The  privilege  of  the  petitioners  was  fully  asserted  and  main- 
tained, and  it  was  decided  that  to  support  an  action  for  libel  upon 
the  petition,  the  plaintiff  must  assume  the  burden  of  showing 
that  it  was  malicious  and  groundless,  and  presented  for  the  pur- 
pose of  injuring  his  character.^  Such  a  petition,  it  was  said, 
although  containing  false  and  injurious  aspersions,  did  not  prima 
fade  carry  with  it  the  presumption  of  malice.*  A  similar  ruling 
was  made  by  the  Supreme  Court  of  Pennsylvania,  where  a  party 
was  prosecuted  for  charges  against  a  justice  of  the  peace,  con- 
tained in  a  deposition  made  to  be  presented  to  the  governor.^  A 
subsequent  New  York  case  enlarged  this  rule  somewhat,  and  re- 
quired of  the  plaintiff,  in  order  to  sustain  his  action  in  any  such 
case,  to  prove  not  only  malice  in  the  defendant,  but  also  a  want 
of  probable  cause  for  believing  the  injurious  charges  which  tlie 
petition  contained.  The  action  for  libel,  in  such  a  case,  it  was 
said,  was  in  the  nature  of  an  action  for  malicious  prosecution  ; 
and  in  that  action  malice  and  want  of  probable  cause  are  both 

1  Thorn  v.  Blanchard,  5  Johns.  608,  v.  Soniat,  83  La.  Ann.  1400.    A  remon- 

628,  per  Clinton^  Senator.  strance  against   the    employment  of  a 

3  Ibid.    p.  526,  per  L'Hommedieu,  Sen-  school  teacher  is  privileged.     Van  Ars- 

ator.    A  petition  to  the  town  council  for  dale  v.   Laverty,  69  Pa.   St   103.    For 

the  removal  of  a  constable  charging  un-  similar  cases  of  privilege,  see  Larkin  v. 

fitness  and  misconduct  is  privileged  un-  Noonan,  19  Wis.  82;  Whitnej  v.  Allen, 

less  express  malice  is  shown.    Kent  r.  62  111.472;  Reid  v.  Delorne,  2  Brev.  76; 

Bongartz,  15  R.  I.  72,  22  Atl.  1023.  Decker  v.  Gaj^lord,  35  Han,  684. 

s  Gray  v,  Pentland,  2  S.  &  R.  28 ;  Fisk 
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necessary  ingredients.^  And  it  has  also  been  held  that  in  such  a 
case  the  court  will  neither  compel  the  oflBcer  to  whom  it  was 
addressed  to  produce  the  petition  in  evidence,  nor  suffer  its  con- 
tents to  be  proved  by  parol.^ 

The  rule  of  protection  which  these  cases  lay  down  is  generally 
conceded  to  be  sound,  and  it  has  been  applied  in  many  other 
cases  coming  within  the  same  reasons.^    To  make  it  applicable, 

1  Howard  v.  Thompson,  21  Wend.  319.  Am.  Dec  426.     Making  charges  to  a 

See  Harris  v,  Huntington,  2  Tyler,  129,  church  having  authority  to  discipline  is 

4  Am.   Dec.   728;    Bod  well  v.   Osgood,  not  actionable   unless  tlierc  is    express 

8  Pick.   379,   15  Am.   Dec.  228;   State  malice:  Dial  v.  Holter,  6  Ohio  St.  228; 

V.  Burnham,   9  N.  H.  84,  81  Am.  Dec.  Over    v,  Hlldebrand,  92   lad.    19;    and 

217 ;   Hill  V.   Miles,  9  N.   H.  9 ;   Cook  words  spoken  between  members  of  the 

V.  Hill,  8  Sandf.  341 ;  Whitney  v.  Allen,  same  church  in  the  course  of  discipline 

62  111.  472;  Forbes  v.  Johnson,  11  B.  are  privileged.    Jarvis  t;.   Hatheway,  3 

Monr.  48.    But  in  Banner  Pub.  Co.  v.  Johns.  180 ;  Landis  t;.  Campbell,  79  Mo. 

State,  16  Lea,  176,  it  is  held  that  false  483.      But  an  accusation   by  a  church 

charges  against   State   officers  are  not  member  against  one  who  is  not  a  churcii 

justified  by  probable  cause  and  absence  member  cannot  be  considered  privileged, 

of  malice.  Coombs  v.  Rose,  8  Blackf.  156.    Nor  ac- 

>  Gray  u.  Pentland,  2  S.  &  R.  2.3.    See  cusations   by  a   parishioner   against   a 

Hare  v.  Mellor,  3  Lev.  188.  clergyman  not  made  to  church  authorities. 

*  In  Kershaw  v.  Bailey,  1  Exch.  748,  State  v.  Bienvenu,  86  La.  Ann.  378.    A 

the  defendant  was  prosecuted  for  slander  letter  to  a  member  of  a  minister's  associa- 

in  a  communication  made  by  him  to  the  tion  about  another  member  written  by 

vestry,  imputing  perjury  to  the  plain-  one  not   a  member   is   not   privileged, 

tiif  as  a  reason  why  the  vestry  should  not  Shurtleff  i^.  Parker,  180  Mass.  298.    The 

return  him  on  the  list  of  persons  qualified  preferring  of  charges  to  a  lodge  of  Odd 

to  serve  as  constables.    The  defendant  Fellows  by  one  member  against  another 

was  a  parishioner,  and  his  communica-  is  privileged  :    Streety  v.  Wood,  15  Barb, 

tion  was  held  privilege.  In  O'Donaghue  105 ;  and  reports  made  to  a  lodge  of  Odd 

V.  McGovern,  28  Wend.  26,  a  communica-  Fellows  and  published  with  the  minutes 

tion  from  a  member  of  a  church  to  his  are   privileged.      Rirkpatrick    v.   Eagle 

bishop,  respecting  the  character,  moral  Lodge,  26  Kan.  384.    An  a£3davit  as  to 

conduct,  and  demeanor  of  a  clergyman  the  credibility  of  a  witness  at  a  masonic 

of  the  church,  was  placed  upon  the  same  trial  is  not  privileged  where  neither  the 

footing  of  privilege.     And  see  Reid  i;.  witness  nor  afiiant  is  a  member  of  the 

Delorme,  2  Brev.  76 ;  Chapman  v.  Calder,  lodge.    Nix  v.  Caldwell,  81  Ky.  293.    A 

14  Pa.  St.  865;  Vickers  v.  Stoneman,  78  communication  is  privileged  if  made  in 

Mich.  419,  41  N.  W.  495.    The  proceed-  good  faith   with  a  view  to  recovering 

ings  of  a  church  tribunal  are  r/uasi  judicial,  stolen   goods.      Grimes  v.  Coyle,  6    B. 

and  those  who  participate  in  its  proceed-  Monr.  801 ;  Brow  v.  Hathaway,  18  Allen, 

ings  in  good  faith  and  within  the  scope  of  239 ;  Eames  v.  Whittaker,  128  Mass.  342. 

its  authority  are  privileged  in  law.  Fams-  An  agreement  by  partners  to  prosecute 

worth  V.  Storrs,  5  Cush.  412;  Fairchild  v,  persons  suspected  of  robbing  the  firm  is 

Adams,    11    Cush.    549;    Remington  v.  privileged.    Klinck  v.   Colby,  46  N.  Y. 

Congdon,  2  Pick.  310;  Lucas  v.  Case,  9  427,  7  Am.  Rep.  860.     And    so   is   a 

Bu!<h,  297;  Kleizer  v.  Symmes,  40  Ind.  communication  advising  a  sheriff  to  pros- 

562  ;  Servatius  v.  Pichel,  34  Wis.  292 ;  ecute  a  person  for  larceny,  sent  by  a  law 

Chapman    v.    Calder,    14    Pa.    St.    365;  student  who  was  employed  by  the  sheriff. 

Shurtlefl    v.   Stevens,    51    Vt    501,    81  Washburne  v.  Cooke,  8  Denio.  110.    An 

Am.  Rep.  698;  York  t;.  Pease,  2  Gray,  advertisement  warning  the  public  against 

282;  Dunn  v.   Winters,  2  Humph.  512;  neirotiable  notes  alleged  to   have  been 

McMillan    v.    Birch,    1    Binn.    178,    2  stolen  is  privileged.    Commonwealth  v. 
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however,  it  is  essential  that  the  petition  or  remonstrance  be  ad- 
dressed to  the  body  or  officer  having  the  power  of  appointment 
or  removal,  or  the  authority  to  give  the  redress  or  grant  the  re- 
lief which  is  sought ;  or  at  least  that  the  petitioner  should  really 
and  in  good  faith  believe  he  is  addressing  himself  to  an  authority 
possessing  power  in  the  premises.^ 

Such  being  the  rule  of  privilege  when  one  is  interested  in  the 
discharge  of  powers  of  a  public  nature  is  addressing  himself  to 
the  body  having  the  autliority  of  appointment,  supervision,  or 
removal,  the  question  arises  whether  the  same  reasons  do  not 
require  the  like  privilege  when  the  citizen  addresses  himself  to 

Featherstone,  9  Phil.  (Pa.)  594.  Words  character,  the  creditor  belieTed  to  be 
spoken  in  good  faith  by  a  public  officer  true,  was  held  not  to  support  an  action, 
in  discharge  of  bis  official  duties  are  A  letter  to  the  Postmaster-General  corn- 
privileged.  Mayo  V.  Sample,  18  Iowa,  plaining  of  the  conduct  of  a  postmaster, 
806;  Bradley  v.  Heath,  12  Pick.  163,  22  with  a  Tiew  to  the  redress  of  grievances. 
Am.  Dec.  418; /n  re  Invest.  Com.,  16  R.  I.  is  privileged.  Woodward  v.  Lander,  6 
761,  11  Atl.  429;  Dewe  v,  Waterbury,  C  &  P.  &48;  Cook  p.  Hill,  8  Sandf  341. 
6  Can.  S.  C.  II.  143.  So  is  a  communi-  A  statement  to  a  legislative  committee  in 
cation  in  good  faith  by  a  school  prln-  good  faith  as  to  a  matter  with  which  it 
cipal  to  the  trustees  of  charges  against  had  power  to  deal  is  privileged.  Wright 
the  character  of  a  subordinate.  Halstead  v.  Lothrop,  149  Mass.  885,  21  N.  E.  903. 
V.  Nelson,  86  Hun,  149.  See  O'Connor  v.  And  a  complaint  to  a  master,  charging  a 
Sill,  60  Mich.  176,  27  N.  W.  13.  A  re-  servant  with  a  dishonest  act  which  had 
monstrance  to  the  board  of  excise,  against  been  imputed  to  the  complaining  party, 
the  granting  of  a  license  to  the  plaintiflT,  has  also  been  held  privileged.  Coward  r. 
comes  under  the  same  rule  of  protection.  Wellington,  7  C.  &  P.  531.  And  see, 
Vanderzee  r.  McQregor,  12  Wend.  645.  further,  Hosmer  r.  Loveland,  19  Barb. 
See  also  Kendillon  i;.  Maltby,  1  Car.  &  111.  A  petition  is  privileged  while  being 
Marsh.  402 ;  Woodward  v.  Lander,  6  C.  circulated.  Vanderzee  p.  McGregor,  12 
ftp.  648.  So  does  a  statement  by  a  mayor  Wend.  646;  Streety  v.  Wood,  15  Barb, 
to  a  council  as  to  the  unfitness  of  a  city  105.  If,  however,  a  petition  is  circulated 
attorney  for  his  post.  Greenwood  v.  and  exhibited,  but  never  presented,  the 
Cobbey,  26  Neb.  449,  42  N.  W.  413.  A  fact  that  the  libellous  charge  has  assumed 
report  by  officers  to  stockholders  is  privi*  the  form  of  a  petition  will  not  give  it  pro- 
leged,  but  not,  it  seems,  the  publication  of  tection.  State  v.  Bumham,  9  N.  H.  34. 
it.  Philadelphia.  &c.  R.  R.  Co.  v.  Quigley,  And  see  Hunt  v.  Bennett,  19  N.  Y.  173; 
21  How.  202.  A  statement  of  causes  of  Van  Wyck  v.  Aspinwall,  17  N.  Y.  190. 
discharge  of  an  employee,  given  only  to  An  address  by  citizens  to  an  officer  re- 
officers  of  the  employing  company,  and  of  questing  his  resignation  on  the  ground  of 
other  like  companies  for  their  protection,  his  corruption  is  not  privileged.  Cotulla 
is  conditionally  privileged.  Missouri  Pac.  v.  Kerr,  74  Tex.  89, 11 S.  W.  1068.  [Mere 
Ry.  Co.  V,  Richmond,  78  Tex.  668,  US.  conclusions  stated  unqualifiedly  as  facts, 
W.  556.  and  without  mention  of  the  specific  facts 
^  This  is  recognized  in  all  the  cases  upon  which  they  are  based,  are  not  privi- 
referred  to.  See  also  Fairman  v.  Ives,  5  leged.  Elkhoff  v.  Gilbert,  124  Mich.  363, 
B.  &  Aid.  042.  In  that  case  a  petition  88  N.  W.  110,  61  L.  R.  A.  451.  But  in 
addressed  by  a  creditor  of  an  officer  in  South  Dakota  an  elector  may  call  a  can- 
the  army  to  the  Secretary  of  War,  bona  didate  for  aldermanic  hbnors  a  thief,  if  he 
J(de  and  with  a  view  of  obtaining  through  makes  the  allegation  to  other  electors  and 
his  interference  the  payment  of  a  debt  does  it  in  good  faith.  Ross  v.  Ward,  14 
due,  and  conUining  a  statement  of  facts  S.  D.  240,  85  N.  W.  182.^ 
which,  though  derogatory  to  the  officer*s 
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his  fellow-citizens  in  regard  to  the  conduct  of  persons  elevated  to 
offices  by  their  sufiPrages,  or  in  regard  to  the  character,  capacity, 
or  fitness  of  those  who  may  present  themselves,  or  be  presented 
by  their  friends, —  which  always  assumes  their  assent,  —  as  can* 
didates  for  public  positions. 

Wlien  Morgan  Lewis  was  governor  of  the  State  of  New  York, 
and  was  a  candidate  for  re-election,  a  public  meeting  of  his  oppo- 
nents was  called,  at  which  an  address  was  adopted  reviewing 
his  public  conduct,  and  bringing  various  charges  against  him. 
Among  other  things  he  was  charge  with  want  of  fidelity  to  his 
party,  with  pursuing  a  system  of  family  aggrandizement  in  his 
appointments,  with  signing  the  charter  of  a  bank,  having  notice 
that  it  had  been  procured  by  fraudulent  practices,  with  publishing 
doctrines  unworthy  of  a  chief  magistrate  and  subversive  of  the 
dearest  interests  of  society,  with  attempting  to  destroy  the  liberty 
of  the  press  by  vexatious  prosecutions,  and  with  calling  out  the 
militia  without  occasion,  thereby  putting  them  to  unnecessary 
trouble  and  expense.  These  seem  to  have  been  the  more  serious 
charges.  The  chairman  of  the  meeting  signed  the  address,  and 
he  was  prosecuted  by  the  governor  for  the  libel  contained  therein. 
No  justification  was  attempted  upon  the  facts,  but  the  defendant 
relied  upon  his  constitutional  privilege.  His  defence  was  not 
sustained.     Said  Mr.  Justice  Thompson^  speaking  for  the  court :  — 

*'  Where  the  act  is  in  itself  unlawful,  the  proof  of  justification 
or  excuse  lies  on  the  defendant,  and  on  failure  thereof  tlie  law 
implies  a  criminal  intent.^  If  a  libel  contains  an  imputation  of  a 
crime,  or  is  actionable  without  showing  special  damage,  malice 
is,  prima  facie^  implied ;  and  if  the  defendant  claims  to  be  exon- 
erated, on  the  ground  of  want  of  malice,  it  lies  with  him  to  show 
it  was  published  under  such  circumstances  as  to  rebut  this  pre* 
sumption  of  law.^  The  manner  and  occasion  of  the  publication 
have  been  relied  on  for  this  purpose,  and  in  justification  of  the 
libel.  It  has  not  been  pretended  but  that  the  address  in  question 
would  be  libellous  if  considered  as  the  act  of  an  individual ;  but 
its  being  the  act  of  a  public  meeting,  of  which  the  defendant  was 
a  member,  and  the  publication  being  against  a  candidate  for  a 
public  office,  have  been  strenuously  urged  as  affording  a  complete 
justification.  The  doctrine  contended  for  by  the  defendant's 
counsel  results  in  the  position  that  every  publication  ushered 
forth  under  the  sanction  of  a  public  political  nAeeting,  against  a 
candidate  for  an  elective  office,  is  beyond  the  reach  of  legal  in- 
quiry. To  such  a  proposition  I  can  never  yield  my  assent.  Al* 
though  it  was  urged  by  the  defendant's  counsel,  I  cannot  discover 

1  SBnrr.  2867;  4  T.  R.  127.  «  1  T.  B.  110. 
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any  analogy  whatever  between  the  proceedings  of  such  meetings 
and  those  of  courts  of  justice,  or  any  other  organized  tribunals 
known  in  our  law  for  the  redress  of  grievances.  That  electors 
should  have  a  right  to  assemble,  and  freely  and  openly  to  examine 
the  fitness  and  qualifications  of  candidates  for  public  offices,  and 
communicate  their  opinions  to  others,  is  a  position  to  which  I 
most  cordially  accede.  But  there  is  a  wide  difference  between 
this  privilege  and  a  right  irresponsibly  to  charge  a  candidate  with 
direct  specific  and  unfounded  crimes.  It  would,  in  my  judgment, 
be  a  monstrous  doctrine  to  establish,  that,  when  a  man  becomes 
a  candidate  for  an  elective  office,  he  thereby  gives  to  others  a 
right  to  accuse  him  of  any  imaginable  crimes  with  impunity. 
Candidates* have  rights  as  well  as  electors;  and  those  rights  and 
privileges  mudt  be  so  guarded  and  protected  as  to  harmonize  ono 
with  the  other.  If  one  hundred  or  one  thousand  men,  when  as- 
sembled together,  undertake  to  charge  a  man  with  specific  crimes, 
I  see  no  reason  why  it  should  be  less  criminal  than  if  each  ono 
should  do  it  individually  at  different  times  and  places.  All  that 
is  required,  in  the  one  case  or  the  other,  is,  not  to  transcend  the 
bounds  of  truth.  If  a  man  has  committed  a  crime,  any  one  has 
a  right  to  charge  him  with  it,  and  is  not  responsible  for  the  ac- 
cusation ;  and  can  any  one  wish  for  more  latitude  than  this  ?  Can 
it  be  claimed  as  a  privilege  to  accuse  ad  libitum  a  candidate  with 
the  most  base  and  detestable  crimes?  There  is  nothing  upon 
the  record  showing  the  least  foundation  or  pretence  for  the 
charges.  The  accusations,  then,  being  false,  the  prima  facie  pre- 
sumption of  law  is,  that  the  publication  was  malicious ;  and  the 
circumstance  of  the  defendant  being  associated  with  others  docs 
not  per  se  rebut  this  presumption.  How  far  this  circumstance 
ought  to  affect  the  measure  of  damages  is  a  question  not  arising 
on  the  record.  It  may  in  some  cases  mitigate,  in  others  enhance, 
them.  Every  case  must  necessarily,  from  the  nature  of  the  ac- 
tion, depend  on  its  own  circumstances,  which  are  to  be  submitted 
to  the  sound  discretion  of  a  jury.  It  is  difficult,  and  perhaps 
impracticable,  to  prescribe  any  general  rule  on  the  subject."  ^ 

The  difficulty  one  meets  with  in  the  examination  of  this  opinion 
is  in  satisfying  himself  in  what  manner  the  privileges  of  electors, 
of  which  it  speaks,  are  protected  by  it.  It  is  not  discovered  that 
the  citizen  who  publicly  discusses  the  qualifications  and  fitness  of 
the  candidate  for  public  office  who  challenges  his  suffrage  is,  by 
this  decision,  so  far  as  suits  for  recovery  of  priyate  damages  are 
concerned,  placed  on  any  different  footing  in  the  law  from  that 

^  Lewis  V.  Few,  5  Johns.  1,  36.  See  alio  Cartis  v.  Miitaey,  6  Gray,  261 ;  Aldrich 
V.  Printing  Co.,  9  Minn.  133. 
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occupied  by  one  who  drags  before  the  public  the  character  of  a 
private  individual.  In  either  case,  if  the  publication  proves  to  be 
false,  the  law,  it  seems,  attaches  to  it  a  presumption  of  malice. 
Nothing  in  the  occasion  justifies  or  excuses  the  act  in  one  case 
more  than  in  the  other.  It  is  true,  it  is  intimated  that  it  may  lie 
in  the  sound  discretion  of  a  jury  to  be  moderate  in  the  imposition 
of  damages,  but  it  is  also  intimated  that  the  jury  would  be  at 
liberty  to  consider  the  circumstances  of  the  public  meeting  an 
aggravation.  There  is  absolutely  no  privilege  of  discussion  to 
the  elector  under  such  a  rule  ;  no  right  to  canvass  the  character 
and  conduct  of  candidates  any  more  than  the  character  and  con- 
duct of  others.  Whatever  reasons  he  may  give  his  neighbors  for 
voting  against  a  candidate,  he  must  be  prepared  to  support  by 
evidence  in  the  courts.  In  criminal  prosecutions,  if  he  can  prove 
the  ti*uth  of  his  charges,  he  may  be  protected  in  some  cases  where 
he  would  not  be  if  the  person  assailed  was  not  thus  appealing  to 
public  favor ;  for  when  the  State  prosecutes,  the  accused  must  in 
all  cases  make  a  showing  of  a  justifiable  occasion  for  uttering 
even  the  truth,  and  this  occasion  for  speaking  the  truth  of  a 
candidate  the  pending  election  may  supply. 

The  case  above  quoted  has  the  sanction  of  a  subsequent  decision 
of  the  Court  for  the  Correction  of  Errors,  which  in  like  manner 
repudiated  the  claim  of  privilege.^  The  office  then  in  question 
was  that  of  Lieutenant-Oovernor,  and  the  candidate  was  charged 
in  public  newspapers  with  habits  of  intoxication  which  unfitted 
him  for  the  position.  And  this  last  decision  has  since  been  fol- 
lowed as  authority  by  the  Superior  Court  of  New  York  ;  in  a  case 
which  differs  from  it  in  the  particular  that  the  office  which  the 
plaintiff  was  seeking  was  not  elective,  but  was  to  be  filled  by  an 
appointing  board.^ 

The  case  of  King  v.  Root  ®  will  certainly  strike  any  one  as  re- 
markable when  the  evidence  on  which  it  was  decided  is  con- 
sidered. The  Lieutenant-Governor  was  charged  in  the  public 
press  with  intoxication  in  the  Senate  Chamber,  exhibited  as  he 
was  proceeding  to  take  his  seat  as  presiding  officer  of  that  body. 
When  prosecuted  for  libel,  the  publishers  justified  the  charge  as 
true,  and  brought  a  number  of  witnesses  who  were  present  on  the 
occasion,  and  who  testified  to  the  correctness  of  the  statement. 
There  was  therefore  abundant  reason  for  supposing  the  charge  to 

1  King  V.  Root,  4  Wend.  118,  21  Am.        *  4  Wend.  118,  21  Am.  Dec.  102.    See 

Dec.  102.  the  same  case  in  the  Supreme  Conrt, 

>  Hunt  9.  Bennett,  4  E.  D.  Smith,  647 ;  7  Cow.  618.     It   has  recently  been  fol- 

11.  c.  10  N.  T.  178.     See  Dancombe  v.  lowcil  in  Illinois,  in  the  case  of  Rearick 

Daniell,  8  C.  &  P.  218.  v.  WUcoz,  81  Ul.  77. 


624  CONSTITUTIONAL  LIMITATIONS.  [CH.  XH. 

have  been  published  in  the  full  belief  in  its  truth.  If  it  was  true, 
there  was  abundant  reason,  on  public  grounds,  for  making  the 
publication.  Nevertheless,  the  jury  were  of  opinion  that  the  pre- 
ponderance of  evidence  was  against  the  truth  of  the  charge,  and 
being  instructed  that  the  only  privilege  the  defendants  had  was 
^^  simply  to  publish  the  truth  and  nothing  more,"  and  that  the 
unsuccessful  attempt  at  justification  —  which  in  fact  was  only 
the  forming  of  such  an  issue,  and  supporting  it  by  such  evidence 
as  showed  the  defendants  had  reason  for  making  the  charge  — 
was  in  itself  an  aggravation  of  the  offence,  they  returned  a  verdict 
for  the  plaintiff,  with  large  damages.  Throughout  the  instruc- 
tions to  the  jury  the  judge  presiding  at  the  trial  conceded  to  the 
defendant  no  privilege  of  discussion  whatever  as  springing  from 
the  relation  of  elector  and  candidate,  or  of  citizen  and  representa- 
tive, but  the  case  was  considered  and  treated  as  one  where  the 
accusation  must  be  defended  precisely  as  if  no  public  considera- 
tions were  in  any  way  involved.^ 

The  law  of  New  York  is  not  placed  by  these  decisions  on  a 
footing  very  satisfactory  to  those  who  claim  the  utmost  freedom 
of  discussion  in  public  affairs.  The  courts  of  that  State  have 
treated  this  subject  as  if  there  were  no  middle  ground  between 
absolute  immunity  for  falsehood  and  the  application  of  the  same 
strict  rules  which  prevail  in  other  cases.  Whether  they  have 
duly  considered  the  importance  of  publicity  and  discussion  on  all 
matters  of  general  concern  in  a  representative  government  must 
be  left  to  the  consideration  of  judicial  tribunals,  as  these  questions 
shall  come  before  them  in  the  future.  It  is  perhaps  safe  to  say 
that  the  general  public  sentiment  and  the  prevailing  customs 
allow  a  greater  freedom  of  discussion,  and  hold  the  elector  less 

^  See  Also  Onslow  r.  Home,  8  Wile.  09,  5  Am.  Dec.    666.     Charges   made 

177 ;  Harwood  v.  Astley,  1  New  Hep.  47.  through  a  newspaper  against  a  candidate 

It  is  libellous  to  charge  a  candidate  with  for  an  office  filled  by  appointment  do 

dishonesty  and  corruption  :    ReRrick   v.  not,  it  seems,  stand  on  the  same  footing 

Wilcox,  81  111.  77 ;  Wheaton  v.  Beecher,  as  if  the  office  were  elective.    Hunt  v. 

66  Mich.  307,  83  N.  W.  608 ;  with  being  Bennett,  10  N.  T.  178.    It  is  no  Justiflca- 

under  indictment :  Jones  v.  Townsend,  21  tion  for  a  libel  against  a  candidate  that  it 

Fla.  431 ;  with  being  guilty  of  forgery  :  was  published  by  the  order  of  a  public 

Bronson  v.  Bruce,  59  Mich.  467,  26  N.  W.  meeting  of  citizens.     Lewis  v.  Few,  5 

671 ;  with  being  a  professional  gambler,  Johns.   1.    By  an    honest   mistake  the 

thief,  and  bully :  Sweeney  r.  Baker,  18  chairman  of  a  political   meeting  read  a 

W.  Va.  168,  81  Am.  Rep.  767;  with  bar-  letter  charging  a  candidate  with  official 

tering  away  a  public  improvement  for  misconduct,  and  it  was  held  he  was  not 

his  own  private  interests :  Powers  v.  Du-  liable,  as  the  statement  was  conditionally 

bois,  17  Wend.  63 ;  to  utter  such  false-  privileged.     Briggs  v.  Garrett,  111  Pa. 

hoods  as  will  cause  persons  not  to  vote  St.  404,  2  Atl.  513. 
for  him.    Brewer  v.  Weakley,  2  Overt. 
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strictly  to  what  he  may  be  able  to  justify  as  true,  than  is  done  by 
these  decisions.^ 

A  much  more  reasonable  rule  —  though  still,  we  think,  not 
sufficiently  comprehensive  and  liberal  —  was  indicated  by  Pollock^ 
G.  6.,  in  a  case  where  it  was  urged  upon  the  court  that  a  sermon, 
preached  but  not  published,  was  the  subject  of  criticism  in  the 
enlarged  style  of  commentary  which  that  word  seems  to  introduce 
according  to  the  decided  cases ;  and  that  the  conduct  of  a  clergy- 
man with  reference  to  the  parish  charity,  and  especially  to  the 
rules  governing  it,  justified  any  bona  file  remarks,  whether 
founded  in  truth  in  point  of  fact,  or  justice  in  point  of  commen- 
tary, provided  only  they  were  an  honest  and  bona  fide  comment. 
*'  My  brother  Wilde,"  he  says,  "  urged  upon  the  court  the  impor- 
tance of  this  question  ;  and  I  own  I  think  it  is  a  question  of  very 
grave  and  deep  importance.  He  pressed  upon  us  that,  wherever 
the  public  had  an  interest  in  such  a  discussion,  the  law  ought  to 
protect  it,  and  work  out  the  public  good  by  permitting  public 
opinion,  through  the  medium  of  the  public  press,  to  operate  upon 
such  transactions.  I  am  not  sure  that  so  extended  a  rule  is  at 
all  necessary  to  the  public  good.  I  do  not  in  any  degree  com- 
plain ;  on  the  contrary,  I  think  it  quite  right  that  all  matters 
that  are  entirely  of  a  public  nature  —  conduct  of  ministers,  con- 
duct of  judges,  the  proceedings  of  all  persons  who  are  responsible 
to  the  public  at  large  —  are  deemed  to  be  public  property ;  and 
that  all  bona  fide  and  honest  remarks  upon  such  persons  and  their 
conduct  may  bo  made  with  perfect  freedom,  and  without  being 
questioned  too  nicely  for  either  justice  or  truth."*  But  these 
remarks  were  somewhat  aside  from  the  case  then  before  the 
learned  judge,  and  though  supported  by  similar  remarks  from  his 
associates,  yet  one  of  those  associates  deemed  it  important  to 
draw  such  a  distinction  as  to  detract  very  much  from  the  value 

^  "  Freedom  of  speech  is  a  principal  and  an  impartial  pOBteritj  will  not  fail  to 

pillar  of  a  free  government;   when  tiiis  render  him  justice.     Those  abuses  of  the 

support  is  taken  away,  the  constitution  freedom  of  speech  are  the  excesses  of 

of  a  free  society  is  dissolved,  and  tyranny  liberty.     They  ought  to  be  repressed ; 

is  erected  on  its  ruins.     Republics  and  but  to  whom  dare  we  commit  the  care  of 

limited  monarchies  derive  their  strength  doing  it?    An  evil  magistrate,  entrusted 

and  vigor  from  a  popular  examination  witli  power  to  punish/or  words^  would  be 

into  the  action  of  the  magistrates;  this  armed  with  a  weapon  the  most  destructive 

privilege  in  all  ages  lias  been  and  alwa3's  and  terrible.    Under  pretence  of  pruning 

will  be  abased.    The  best  of  men  could  off  the  exuberant  branches,  lie  would  be 

not  escape  the  censure  and  envy  of  the  apt  to  destroy  the  tree."   Franlclin,  Works 

times  they  lived  in.    Yet  this  evil  is  not  by  Sparks,  Vol.  II.  p.  285. 
so  great  as  it  might  appear  at  first  sight.  ^  Gathercole  v.  Miall,  15  M.  &  W.  819, 

A  magistrate  who  sincerely  aims  at  the  332.    See  Commonwealth  r.  Clap,  4  Mass. 

good  of  society  will  always  have  the  in*  168,  8  Am.  Dec.  212,  per  Parsons,  Ch.  J. ; 

clinations  of  a  great  majority  on  his  side,  Townshend  on  Libel  and  Slander,  §  260. 

40 
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of  this  privilege.  ^^  It  seems,"  he  says,  ^'  there  is  a  distinction, 
although  I  must  say  I  really  can  hardly  tell  what  the  limits  of  it 
arC)  between  the  comments  on  a  man's  public  conduct  and  upon 
his  private  conduct.  I  can  understand  that  you  have  a  right  to 
comment  on  the  public  acts  of  a  minister,  upon  the  public  acts  of 
a  general,  upon  the  public  judgments  of  a  judge,  upon  the  public 
skill  of  an  actor;  I  can  understand  that;  but  I  do  not  know- 
where  the  limit  can  be  drawn  distinctly  between  where  the 
comment  is  to  cease,  as  being  applied  solely  to  a  man's  public 
conduct,  and  where  it  is  to  begin  as  applicable  to  his  private 
character ;  because,  although  it  is  quite  competent  for  a  person 
to  speak  of  a  judgment  of  a  judge  as  being  an  extremely  erro- 
neous and  foolish  one,  —  and  no  doubt  comments  of  that  sort 
have  great  tendency  to  make  persons  careful  of  what  they  say,  — 
and  although  it  is  perfectly  competent  for  persons  to  say  of  an 
actor  that  he  is  a  remarkably  bad  actor,  and  ought  not  to  bo 
permitted  to  perform  such  and  such  parts,  because  he  performs 
them  so  ill,  yet  you  ought  not  to  be  allowed  to  say  of  an  actor 
that  he  has  disgraced  himself  in  private  life,  nor  to  say  of  a  judge 
or  of  a  minister  that  he  has  committed  felony,  or  anything  of  that 
description,  which  is  in  no  way  connected  with  his  public  conduct 
or  public  judgment;  and  therefore  there  must  be  some  limits, 
although  I  do  not  distinctly  see  where  those  limits  are  to  be 
drawn.  No  doubt,  if  there  are  such  limits,  my  brother  Wilde  is 
perfectly  right  in  saying  th,at  the  only  ground  on  which  the 
verdict  and  damages  can  go  is  for  the  excess,  and  not  for  the 
lawful  exercise  of  the  criticism."  ^ 

The  radical  defect  in  this  rule,  as  it  seems  to  us,  consists  in  its 
assumption  that  the  private  character  of  a  public  officer  is  some- 
thing aside  from,  and  not  entering  into  or  influencing,  his  public 
conduct ;  that  a  thoroughly  dishonest  man  may  be  a  just  minister, 
and  that  a  judge  who  is  corrupt  and  debauched  in  private  life 
may  be  pure  and  upright  in  his  judgments ;  in  other  words,  that 
an  evil  tree  is  as  likely  as  any  other  to  bring  forth  good  fruits. 
Any  such  assumption  is  false  to  human  nature,  and  contradictory 
to  general  experience ;  and  whatever  the  law  may  say,  the  general 
public  will  still  assume  that  a  corrupt  life  will  influence  public 

^  Alderson,  B.,  same  case,  p.  338.  The  a  privileged  occasion.  Com.  v.  Ward- 
publication  of  a  false  statement  of  spe-  well,  136  Mass.  164.  ^And  publication 
ciflc  acts  of  misconduct  in  office  of  a  of  charges,  when  made  outside  the  terri- 
public  man  are  not  privileged.  Davis  tory  over  which  the  officer's  power  ex- 
V.  6hepstone,  L.  R.  11  App.  Cas.  187.  tends,  is  not  privileged.  State  v.  Haskins, 
Charges  against  the  private  character  of  a  109  Iowa,  656,  80  N.  W.  1063, 47  L.  U.  A. 
sheriff  who  has  not  announced  himself  as  a  223.3 
candidate  for  re-election  are  not  made  on 
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conduct,  and  that  a  man  who  deals  dishonestly  with  his  fellows 
as  individaals  will  not  hesitate  to  defraud  them  in  their  aggregate 
and  corporate  capacity,  if  the  opportunity  shall  be  given  him. 
They  are  therefore  interested  in  knowing  what  is  the  character 
of  their  public  servants,  and  what  sort  of  persons  are  offering 
themselves  for  their  suffrages.  And  if  this  be  so,  it  would  seem 
that  there  should  be  some  privilege  of  comment ;  that  that  privi- 
lege could  only  be  limited  by  good  faith  and  just  intention ;  and 
that  of  these  it  was  the  province  of  a  jury  to  judge,  in  view  of 
the  nature  of  the  charges  made  and  the  reasons  which  existed 
for  making  them. 

The  English  cases  allow  considerable  latitude  of  comment  to 
publishers  of  public  journals,  upon  subjects  in  the  discussion  of 
which  the  public  may  reasonably  be  supposed  to  have  an  interest, 
and  they  hold  the  discussions  to  be  privileged  if  conducted  within 
the  bounds  of  moderation  and  reason.^  A  more  recent  case,  how- 
ever, limits  the  range  of  privilege  somewhat,  and  suggests  a  dis- 
tinction which  we  are  not  aware  has  ever  been  judicially  pointed 
out  in  this  country,  and  which  we  are  forced  to  believe  the  Ameri- 
can courts  would  be  slow  to  adopt.  The  distinction  is  this  :  That 
if  the  officer  or  functionary  whose  conduct  is  in  question  is  one  in 
whose  duties  the  general  public,  and  not  merely  the  local  public, 
has  an  interest,  then  a  discussion  of  his  conduct  is  privileged ; 
otherwise  it  is  not.    Thus  the  public  journals  are  privileged  to  com- 

^  In  Kelley  v,  Sherlock,  Law  Rep.  was  prosecuted  for  comments  in  his  paper 
1  Q.  B.  680,  it  was  held  that  a  sermon  upon  n  debate  in  the  House  of  Lords, 
commenting  upon  public  affairs  —  e.  g.  The  plaintiff  had  presented  a  petition  to 
the  appointment  of  cliaplains  for  prisons  tliat  body,  charging  Sir  Fitzroy  Kelly 
and  the  election  of  a  Jew  for  mayor —  witli  liaving,  many  years  before,  made  a 
was  a  proper  subject  for  comment  in  the  statement  false  to  his  own  knowledge,  in 
papers.  And  in  Keily  i;.  Tinling,  Law  order  to  deceive  a  committee  of  the  House 
Rep.  1  Q.  B.  699,  a  church-warden,  hav-  of  Commons ;  and  praying  inquiry,  and 
ing  written  to  t)ie  plaintiff,  the  incum-  his  removal  from  an  office  he  held,  if  the 
bent,  accusing  him  of  having  desecrated  charge  was  found  true.  A  debate  ensued, 
tlie  church  by  allowing  books  to  be  sold  and  the  cliarge  was  wholly  refuted.  Held, 
in  it  during  service,  and  by  turning  the  that  this  was  a  subject  of  great  public 
restry-room  into  a  cooking-apartment,  the  concern,  on  which  a  writer  in  a  public 
correspondence  was  published  without  newspaper  had  full  right  to  comment; 
the  plaintiff's  permission  in  the  defend-  and  the  occasion  was  therefore  so  far 
ant*s  newspaper,  with  comments  on  the  privileged  that  the  comments  would  not 
plaintiff's  conduct.  Held,  that  this  was  a  be  actionable  so  long  as  a  jury  should 
matter  of  public  interest,  which  might  be  think  them  honest,  and  made  in  a  fair 
made  the  subject  of  public  discussion ;  spirit,  and  such  as  were  justified  by  the 
and  that  the  publication  was  therefore  circumstances  disclosed  in  the  debate, 
not  libellous,  unless  the  language  used  The  opinion  by  Chief  Justice  Cockbum  is 
was  stronger  than,  in  the  opinion  of  the  ifery  clear  and  pointed,  and  reviews  aU 
jury,  the  occasion  justified.  the  previous  decisions.  See  further,  Fair- 
In  Wason  V.  Walter,  L.  R.  4  Q.  B.  73,  child,  v,  Adams,  11  Cush.  549;  Terry  r. 
the  proprietor  of  the  "  London  Times  "  Fellows,  21  La.  Ann.  875. 
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ment  freely  within  the  limits  of  good  faith,  on  the  manner  in  which 
a  judge  performs  his  duties,  but  they  are  not  privileged  in  like  man- 
ner in  the  case  of  an  official  charged  with  purely  local  duties,  such, 
for  instance,  as  the  physician  to  a  local  public  charity.  We  can- 
not believe  there  is  any  sufficient  reason  for  allowing  free  discus- 
sion in  the  one  case  and  not  in  the  other ;  but  the  opinion  is  of 
sufficient  importauce  to  justify  special  attention  being  directed  to 
it.^  And  in  this  country  it  has  been  held  that  where  a  charge 
against  an  officer  or  a  candidate  respects  only  his  qualifications  for 
the  office,  and  does  not  impugn  his  character,  it  forms  no  basis  for 
a  recovery  of  damages.  To  address  to  the  electors  of  a  district  let- 
ters charging  that  a  candidate  for  office  is  of  impaired  understand- 
ing, and  his  mind  weakened  by  disease,  is  presenting  that  subject  to 
"  the  proper  and  legitimate  tribunal  to  try  the  question."  "  Tal- 
ents and  qualifications  for  office  are  mere  matters  of  opinion,  of 
which  the  electors  are  the  only  competent  judges."  * 

1  Purcell  r.  Sowler,  L.  R.  1  C.  P.  Dir.  162,  22  Am.  St  126  ;  Ross  v.  Ward,  14 

781.    The  plAiQti£f  was  medical  officer  of  S.  D.  240,  85  N.  W.  182  ;]  to  charge  hiio 

the  KnuUford  workhouse,  and  the  alleged  with  being  idle,  uneducated,  and  igno- 

libei  consisted  in  a  report  of  an  inquiry  rant :  Sweeney  v.  Baker,  13  W.  Va.  158, 

by  the  board  in  charge  into  his  conduct  31  Am.    Rep.  757.    But  see  cases,  ante, 

and  the  treatment  of  the  poor  under  liim,  p.  624,   note   1.     [And  see   Belknap  v, 

and  comments  thereon.    The  following  Ball.  88  Mich.  683,  47  N.   W.  674,   II 

cases  are  commented  upon  and  distin-  L.  R.  A.  72,  21  Am.  St.  622.]    It  is  libel- 

guished :   Davis  v.  Duncan,  9  C.  P.  896 ;  lous  to  charge  an  officer  with  having 

Kelly  V.  Tinling,  L.  R.  1  Q.  B.  690;  Hen-  token  a  bribe  :  Hamilton  v.  Eno,  81  N.  T. 

wood  V.  Harrison,  L.  R.  7  C.  P.  606 ;  Wa-  IIG  ;  Wilson  v.  Noonan,  35  Wis.  321 ; 

son  V.  Walter,  L..  R.  4  Q.  B.  73.    It  is  with  corruption  or  want  of  integrity  : 

clear  that  a  trustee  of  a  mining  corpora-  (sove  v.  Blethen,  21  Minn.  80, 18  Am.  Rep. 

tion  is  not  such  an  officer  as  to  be  sub-  880;  Russell  v.  Anthony,  21  Kan.  450,  30 

jected  to  general  criticism  under  the  priv-  Am.  Rep.  436;  Littlejohn  r.  Greeley,  13 

ilege  of  the  press.     Wilson  v.  Fitch,  41  Abb.  Pr.  41 ;  Dole  i*.  Van  Rensselaer,  1 

Cal.  868.     [Charges  must  have  a  better  Johns.  Cas.  330 ;  Negley  v.  Farrow,  60  Md. 

foundation  than  mere  rumors  in  order  to  158;  Neeb  v.  Hope,  111  Pa.  St.  145,2  AtL 

be  privileged.     State  v.  Ford,  82  Minn.  568 ;  [Augusta  Evening  News  r.  Radford, 

452,  85  N.  W.  217  J  91  Ga.  494, 17  S.  £.  612,  20  L  R.  A.  583, 

3  Mayrant  r.   Richardson,  1  Nott  &  44  Am.  St.  53;]  with  bang  intoxicated 

McCord,  348,  9  Am.  Dec.  707.    It  is  not  while  in  discharge  of  his  official  duties: 

libellous  to  publish  in   good  faith  any  King  v.  Root,  4  Wend.  113,  21  Am.  Dec 

charges  Against  a  candidate  for  office,  af-  102 ;   Gottbehuet  v.  Hubachek,  36  Wis. 

fecting  his  qualifications  and  fitness  for  515;    to  charge  a  judge  with  being  desti- 

the  office :   Commonwealth  v.  Morris,  1  tute  of  capacity  or  attainments  necessary 

Ya.  Cases,  175,  5  Am.  Dec.  515;    Com-  fur  his  stotion  :  Uobbins  v.  Tread  way,  2 

monwealth  v.  Odell,  8  Pittsb.  (Pa.)  449  ;  J.  J.  Marsh.  540, 19  Am.  Dec  152;  Spiei^ 

Commonwealth    v.  Clap,  4    Mass.   163,  ing  v,  Andrae,  45  Wis.  330,  30  Am.  Rep^ 

8  Am.  Dec.  212;    Mott  v,  Dawson,  46  744:  to  charge  him  with  being  disquali- 

lowa,  533  ;  Bays  v.  Hunt.  60  Iowa,  251,  fled  and  liable  to  impeachment :  Richard- 

14  N.  W.  785;  Sute  v.  Balch,  31  Kan.  son  v.  State,  66  Md.  205,  7  Atl.  43 ;  see 

465,2Pac.609;  Marks  v.  Baker,  28  Minn.  Cooper  v.   People,  13  CoL  337,  373,  22 

162.  9  N.  W.  678;  Express  Printing  Co.  Pac.  790;  tochargeanofficer  with  having 

r.  Copclftnd,  64  Tex.  854;  [Posnett  v,  done  that  which  should  remove  him  from 

Marble,  62  Vt.  481, 20  Atl. 813, 11  L.  R.  A.  his  seat :  Hook  r.  Hackney,  16  S.  &  R. 
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Statements  in  the  Course  of  Judicial  Proceedings. 

Among  the  cases  which  are  so  absolutely  privileged  on  reasons 
of  public  policy,  that  no  inquiry  into  motives  is  permitted  in  an  ac- 
tion for  slander  or  libel,  is  that  of  a  witness  giving  evidence  in  the 
course  of  judicial  proceedings.  It  is  familiar  law  that  no  action 
will  lie  against  him  at  the  suit  of  a  party  aggrieved  by  his  false 
testimony,  even  though  malice  be  charged.^  The  remedy  against 
a  dishonest  witness  is  confined  to  the  criminal  prosecution  for 
perjury.*  So  what  a  juror  may  say  to  his  fellows  in  the  jury- 
room  while  they  are  considering  their  verdict,  concerning  one  of 

886;  Lansing  v.  Carpenter,  9  Wis.  640;  N.  T.  809;  Terry  v.  Fellows,  21  La. 
to  charge  a  sealer  of  weights  and  Ann.  876;  Smith  v.  Howard,  28  Iowa, 
measures  with  "tampering  with"  and  61;  Shock  v.  McChesney,  4  Yeates,  607, 
**  doctoring  "  such  weights  and  measures  :  2  Am.  Dea  416 ;  Calkins  v.  Sumner,  18 
Eviston  V.  Cramer,  47  Wis.  669,  8  N.  W.  Wis.  198;  Barnes  v.  McCrate,  32  Me. 
892;  to  charge  a  city  physician  with  442;  Dunlap  v.  Glidden,  81  Me.  486; 
causing  the  death  of  a  patient  by  reckless  Hutchinson  v.  l/owis,  76  Ind.  66 ;  Vemer 
treatment.  Foster  o.  Scripps,  89  Mich.  v.  Vemer,  64  Miss.  821,  1  So.  479.  See 
876,  83  Am.  Rep.  4a3;  see  Hart  r.  Von  White  v.  Carroll, 42  N.  Y.  161, 1  Am.  Rep. 
Gumpach,  L.  R.  4  Priv.  C  439;  8.  o.  4  608.  So  of  an  answer  to  a  legislative 
Moak,  188;  to  call  a  member  of  Congress  committee,  though  not  under  oath. 
"  a  fawning  sycophant,  a  misrepresenta-  Wright  v.  Lothrop,  149  Mass.  886,  21 
tive  in  Congress,  and  a  grovelling  office  N.  E.  963.  [So  with  relevant  testimony 
seeker."  Thomas  v.  Crosswell,  7  Johns,  before  a  c-ommittee  of  a  board  of  aldermen 
264, 6  Am.  Dec.  269.  It  is  not  libellous  having  power  to  compel  the  same, 
to  charge  a  Judge  with  improprieties  Biakeslee  r.  Carroll,  64  Conn.  223, 29  AtL 
which  would  be  no  cause  of  impeachment :  478,  26  L.  H.  A.  106.] 
Robbins  v.  Treadwny,  2  J.  J.  Marsh.  640,  ^  But  he  is  not  protected  if  what  is 
10  Am.  Dec  162 ;  nor  with  ordering  uu-  testified  is  not  pertinent  or  material  to 
reasonable  bail :  Miner  t;.  Detroit  Post,  the  cause,  and  he  has  been  actuated  by 
&c.  Co.,  49  Mich.  868,  13  N.  W.  773  ;  or  malice  in  stating  it.  White  v,  Carroll, 
an  officer  with  giving  his  wife  work  in  a  42  N.  Y.  166,  1  Am.  Rep.  603 ;  Barnes 
public  office  and  paying  her  in  her  maiden  v.  McCrate,  82  Me.  442;  Kidder  v.  Park- 
name  :  Bell  V.  Sun  Printing,  &c.,  Co.,  42  hurst,  3  Allen,  398 ;  Shadden  v.  McElwee» 
N.  Y.  Sup.  Ct.  667 ;  and  it  is  not  libellous  86  Tenn.  146,  6  S.  W.  602.  But  in 
for  a  committee  of  a  college  of  pharmacy  Hunckel  v.  Voneiff,  60  Md.  179, 14  Atl. 
to  charge  an  inspector  of  drugs  with  gross  600. 17  Atl.  1066,  the  privilege  is  held  to 
violation  of  duty,  in  a  report  made  in  cover  reflections  thrown  out  needlessly, 
good  faith  which  was  presented  to  the  He  is  not,  however,  to  be  himself  the 
Secretary  of  the  Treasury.  Van  Wyck  judge  of  what  is  pertinent  or  material 
V.  Aspinwall,  17  N.  Y.  190,  4  Duer,  268.  when  questions  are  put  to  him,  and  no 
To  charge  corruption,  intimidation,  and  objection  or  warning  comes  to  him  from 
fraud  in  an  election  is  actionable  per  ae,  court  or  counsel.  Calkins  v.  Sumner,  13 
Tillson  r.  Robbins,  68  Me.  2!)6,  28  Am.  Wis.  198.  See  also  Warner  o.  Paine,  2 
Rep.  60.  See  Barr  v.  Moore,  87  Pa.  St.  Sandf.  196;  Garr  v.  Selden,  4  N.  Y.  01 ; 
886,  80  Am.  Rep.  867.  C^or  a  case  in  Jennings  v.  Paine,  4  Wis.  868  ;  Perkins  v. 
which  the  candidate  was  charge!  with  Mitchell.  81  Barb.  461 ;  Revis  v.  Smith, 
nearly  all  the  crimes  In  the  calendar,  see  18  C.  B.  126  ;  Grove  v,  Brandenburg,  7 
Upton  V.  Hume,  24  Greg.  420,  33  Pac.  810,  Blackf.  234 ;  Cunningham  o.  Brown,  18 
21  L.  R.  A.  493,  41  Am.  St.  868.]]  Vt.  128 ;  Dunlap  v.  Glidden,  81  Me. 
1  Allen  t;.  Crofoot,  2  Wend.  616,20  435;  Steinecke  v.  Marx,  10  Mo.  App.680. 
Am.  Dec.  647 ;  Marsh  r.  Ellsworth,  60  See  Liles  v.  Gaster,  42  Ohio  St  631. 
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the  parties  to  the  suit  who  has  been  a  witness  therein,  cannot  be 
the  subject  of  an  action  for  slander.^  False  accusations,  however, 
contained  in  the  affidavits  or  other  proceedings,  by  which  a  prose- 
cution is  commenced  for  supposed  crime,  or  in  any  other  papers 
in  the  course  of  judicial  proceedings,  are  not  so  absolutely  pro- 
tected. They  are  privileged,^  but  the  party  making  them  is  liable 
to  action,  if  actual  malice  be  averred  and  proved.*  Preliminary 
information,  furnished  with  a  view  to  set  on  foot  an  inquiry  into 
an  alleged  o£Fence,  or  to  institute  a  criminal  prosecution,  is,  in  like 
manner,  privileged;^  but  the  protection  only  extends  to  those 

^  Danham  v.  Powers,  42  Vt  1 ;  Reo-  lingame  v.  Barlingame,  8  Cow.  141 ;  Kid- 
tor  V.  Smith,  11  Iowa,  302.  der  v.  Parkhurst,  3  AUen,  393;  Dojle  r. 

3  Astley  V.  Yoange,  Burr.  807;  Straose  O'Doherty,  1  Car.  &  Marsh.  418 ;  V^ilson 

V,  Meyer,  48  111.  885;  Vaosse  v.  Lee.  1  v.  Collins,  6  C.  &  P.  378;  Home  v.  Ben- 

HiU  (S.  C),  197,  26  Am.  Dec.  168 ;  Bun-  tinck,  2  Brod.  &  Bing.   130 ;   Jarvis  v. 

ton  V,  Worley,  4  Bibb,  88,  7  Am.  Dec.  Hathaway,  3  Johns.  180.    In  Goslin  v. 

785;  Sanders  9.  Rollioson,  2  Strobli.  447;  Cannon,  1    Harr.  3,   it  was    held    that 

Francis  v.  Wood,  75  Ga.  648 ;  but  not  where  a  crime  had  been  committed,  ex- 

if  spoken  without  bona  fide  intention  of  pressions  of  opinion  founded  upon  facts 

prosecuting :  Marshall  v.  Gunter,  6  Rich,  within  the  knowledge  of  the  party,  or 

419 ;  or  in  a  court  which  does  not  have  communicated  to  him,  made  prudently 

jurisdiction    of    the   case.      Hosmer   v.  and  in  confidence  to  discreet   persons, 

LoTeland,  19  Barb.  111.    All  allegations  and  made  obviously  in  good  faith  with  a 

in  pleadings,  if  pertinent,  are  absolutely  view  only  to  direct  their  watchfulness, 

privileged.    Strauss  v.  Meyer,  48  III  385 ;  and  enlist  their  aid  in  recovering  the 

Lea  V.  White,  4  Sneed,  HI;  Forbes  v.  money  stolen,  and  detecting  and  bringing 

Johnson,  11  B.  Monr.  48;  Vinas  p.  Merch.  to  justice  the  offender,  were  privileged. 

&c.  Co.,  38  La.  Ann.  1265;  Prescott  v.  The  cause,  occasion,  object,  and  end,  it 

Tousey,  53  N.  Y.  S.  C.  56;   Wilson  v.  was  said,   was    justifiable,  proper,  and 

Sullivan,  81  Oa.  238,  7  S.  E.  274 ;  Runge  legal,  and  such  as  should  actuate  every 

V,  Franklin,  72  Tex.  585,  10  S.  W.  721.  good  citizen.    If  a  party,  in  presenting 

See  Lanning  v.  Christy,  30  Ohio  St.  115.  his  case  to  a  court,  wanders  from  what 

So,  though  the  complaint  is  dismissed,  is  material  to  libel  another,  the  libel  is 

Dada  v.  Piper,  41  Hun,  254.    A  petition  not  privileged.    Wyatt  v.  Buell,  47  Cal. 

alleging  misconduct  in  office  filed  by  a  624. 

receiver  against  his  co-receiver  in  the  *  Grimes  v.  Coyle,  6  B.  Monr.  801. 
action  in  which  they  were  appointed  Thesubject  of  communications  privileged 
is  privileged.  Bartlett  v.  Christhilf,  69  on  grounds  of  public  policy  will  be  found 
Md.  219,  14  Atl.  518.  Charges  made  in  considered,  at  some  length  and  with 
the  interest  of  his  client  by  an  attorney  ability,  in  the  recent  case  of  Dawkins  v, 
in  opposition  to  the  discharge  of  an  in-  Lord  Paulet,  Law  Rep.  5  C.  B.  94.  The 
solvent  debtor  are  absolutely  privileged,  publication  complained  of  was  by  a  mili- 
Holiis  V.  Meux,  69  Cal.  625,  11  Pac.  248.  tary  officer  to  his  superior  concerning  the 
But  libellous  words  spoken  of  a  third  qualifications  and  capacity  of  the  plain- 
person  in  the  pleadings,  if  relevant,  are  tiff  as  a  subordinate  military  officer  under 
only  conditionally  privileged :  Ruohs  t*.  him ;  and  it  was  averred  that  the  words 
Backer,  6  Heisk.  895,  19  Am.  Rep.  598;  were  published  by  the  defendant  of  ac- 
Davis  V.  McNees,  8  Humph.  40 ;  and  when  tual  malice,  and  without  any  reasonable, 
not  pertinent  and  material  are  not  privi-  probable,  or  justifiable  cause,  and  not 
leged.  McLaughlin  v.  Cowley,  127  Mass.  bona  fiile,  or  in  the  bona  fide  discharge  of 
316,  131  Mass.  70 ;  Wyatt  c.  Buell,  47  defendant's  duty  as  superior  officer.  On 
Cal.  624.  demurrer,  a  majority  of  the  court  [Mellor 

*  Padmore  v.  Lawrence,  11  Ad.  &  £1.  and  LoBh,  JJ.)  held  the  action  would  not 

380 ;  Kine  t^  Sewell,  8  M.  &  W.  297 ;  Bur-  lie :   planting   themselves,    in    part,    on 
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communications  which  are  in  the  course  of  the  proceedings  to 
bring  the  supposed  offender  to  justice,  or  are  designed  for  the  pur- 
pose of  originating  or  forwarding  such  proceedings ;  and  commu- 
nications not  of  that  character  are  not  protected,  even  although 
judicial  proceedings  may  be  pending  for  the  investigation  of  the 
offence  which  the  communication  refers  to.^  Still  less  would  a 
party  be  justified  in  repeating  a  charge  of  crime,  after  the  person 
charged  has  been  examined  on  his  complaint,  and  acquitted  of  all 
guilt.^ 

Privilege  of  Counsel. 

One  of  the  most  important  cases  of  privilege,  in  a  constitutional 
point  of  view,  is  that  of  counsel  employed  to  represent  a  party  in 
judicial  proceedings.  The  benefit  of  the  constitutional  right  to 
counsel  depends  very  greatly  on  the  freedom  with  which  he  is  al- 
lowed to  act,  and  to  comment  on  the  facts  appearing  in  the  case, 
and  on  the  inferences  deduciblo  therefrom.  The  character,  con- 
duct, and  motives  of  parties  and  their  witnesses,  as  well  as  of 
other  persons  more  remotely  connected  with  the  proceedings, 
enter  very  largely  into  any  judicial  inquiry,  and  must  form  the 
subject  of  comment,  if  they  are  to  be  usefully  sifted  and  weighed. 
To  make  the  comment  of  value,  there  must  be  the  liberty  to  exam- 
ine the  case  in  every  possible  light,  to  advance  theories,  and  to  sug- 
gest to  those  having  the  power  of  decision  any  view  of  the  facts 
and  of  the  motives  of  actors  which  shall  appear  tenable  or  even 
plausible.  It  sometimes  happens  in  criminal  proceedings,  that, 
while  no  reasonable  doubt  can  exist  that  a  crime  has  beien  com- 

grounds  of  public  policy,  and  in  part,  also,  to  a  witness  who  was  giving  bis  testimony 

on  the  fact  that  the  military  code  pro-  on  a  material  point  in  a  cause  then  on 

vided  a  remedy  for  wrongs  of  the  nature  trial,  to  which  defendant  was  a  party, 

complained  of;    and   quoting  with  ap-  "  That 's  a  lie/' and  for  repeating  the  same 

proral  Johnstone  v.  Sutton,  1  T.  R.  644,  statement  to  counsel  for  the  opposite  party 

and  Dawkins  v.  Lord  Rokeby,  4  N.  &  F.  afterwards.    The  words  were  held  not  to 

841.     Cockbum,  Ch.  J.,  delivered  an  able  be  privileged.    To  the  same  effect  are  the 

dissenting  opinion.    The  decision  is  criti-  cases  of  McClaughry  v.  Wetmore,  6  Johns, 

cised  in  Maurice  v.  Worden,  54  Md.  283,  82,  and  Kean  v.  McLaughlin,  2  S.  &  R. 

89  Am.  Rep.  384,  where  an  analogous  469.    See  also  Torrey  v.  Field,  10  Vt. 

communication  was  held  privileged  con-  858 ;  Gilbert  v.  People,  1  Denio,  41.    A 

ditionally,  but  not  absolutely.  report  made  by  a  grand  Jury  upon  a 

1  Dancaster  v.  Hewson,  2  M.  &  Ry.  subject  which  they  conceive  to  be  within 

176.    Statemento  by  a  justice  as  to  what  their  jurisdiction,  but  which  is  not,  is 

was  said  by  a  person  applying  for  a  war-  nevertheless  privileged.    Rector  v.  Smith, 

rant  but  not  as  part  of  a  judicial  hearing  11  Iowa,  802.    Matter  inserted  as  part  of 

are  not  privileged.     McDermott  i;.  Even-  a  Justice's  official  return  is  privileged,  if 

ing  Journal  Co.,  48  N.  J.  L.  488.  believed  by  the  justice  to  be  materisl  to 

^  Burlingame  v.  Burlingame,  8  Cow.  the  return.    Aylesworth  v.  St.  John,  2o 

141.    In  Mower  v.  Watoon,  11  Vt.  536,  an  Hun,  156. 
action  was  brought  for  slander  in  saying 
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mitted,  there  may  be  rerj  grare  doubt  whether  the  prosecutor  or 
the  accused  is  the  guiltv  partj ;  and  to  confine  the  counsel  for  the 
defence  to  such  remarks  concerning  the  prosecutor  as  he  might 
justify,  if  he  had  made  them  without  special  occasion,  would  render 
the  right  to  counsel,  in  such  cases,  of  little  or  no  Talue.  The  law 
is  not  chargeable  with  the  mockery  of  assuming  to  give  a  raluable 
privilege  which,  when  asserted,  is  found  to  be  so  hampered  and 
restricted  as  to  be  useless. 

The  rule  upon  this  subject  was  laid  down  in  these  words  in  an 
early  English  case :  ^^  A  counsellor  hath  privilege  to  enforce  any- 
thing which  is  informed  him  by  his  client,  and  to  give  it  in  evi- 
dence, it  being  pertinent  to  the  matter  in  question,  and  not  to 
examine  whether  it  be  true  or  false ;  for  a  counsellor  is  at  his  peril 
to  give  in  evidence  that  which  his  client  informs  him,  being  per- 
tinent to  the  matter  in  question ;  but  matter  not  pertinent  to  the 
issue,  or  the  matter  in  question,  he  need  not  deliver;  for  he  is  to 
discern  in  his  discretion  what  he  is  to  deliver, and  what  not;  and 
although  it  be  false,  he  is  excusable,  it  being  pertinent  to  the 
matter.  But  if  he  give  in  evidence  anything  not  material  to  the 
issue,  which  is  scandalous,  he  ought  to  aver  it  to  be  true ;  other- 
wise he  is  punishable ;  for  it  shall  be  considered  as  spoken  mali- 
ciously and  without  cause;  which  is  a  good  ground  for  the 
action.  ...  So  if  counsel  object  matter  against  a  witness  which 
is  slanderous,  if  there  be  cause  to  discredit  his  testimony,  and  it 
be  pertinent  to  the  matter  in  question,  it  is  justifiable,  what  he 
delivers  by  information,  althougli  it  be  false."  ^  The  privilege  of 
counsel  in  these  cases  is  the  same  with  that  of  the  party  himself,* 
and  the  limitation  upon  it  is  concisely  suggested  in  a  Pennsylvania 
case,  ^^  that  if  a  man  should  abuse  his  privilege,  and,  under  pre- 
tence of  pleading  his  cause,  designedly  wander  from  the  point  in 
question,  and  maliciously  heap  slander  upon  his  adversary,  I  will 
not  say  that  he  is  not  responsible  in  an  action  at  law."  ^  Chief 
Justice  Shaw  has  stated  the  rule  very  fully  and  clearly :  "  We  take 
the  rule  to  be  well  settled  by  the  authorities,  that  words  spoken  in 
the  course  of  judicial  proceedings,  though  they  are  such  as  impute 
crime  to  another,  and  therefore,  if  spoken  elsewhere,  would  import 
malice  and  be  actionable  in  themselves,  are  not  actionable,  if  they 

1  Brook  V.  Montague,   Cro.  Jnc.   90.  For  the  liability  of  counsel  for  inserting 

See  this  case  approved  and  applied  in  irreleyant  and  injurious  matter  in  the 

Hodgson  V,  Scarlett,  1  B.  &   Aid.   232.  pleadings,  see  McLaugiiUn  v.  Cowley,  127 

And  see  Mackay  v.  Ford,  5  H.  &  M.  792.  Mass.  316.    The  client  is  not  answerable 

*  Hoar  v.  Wood,  8  Met  198,  per  Shaw,  for  the  slanders  of  his  counsel  in  manag- 
Ch.  J.  ing  his  cause.    Bayly  v.  Fourchy,  82  La. 

*  McMillan  v.  Birch,  1  Binney,  178,  Ann.  136. 
3  Am.  Dec.  426,  per  Tilghman,  Ch.  J. 
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are  applicable  and  pertinent  to  the  subject  of  inquiry.  The  ques- 
tion, therefore,  in  such  cases  is,  not  whether  the  words  spoken  are 
true,  not  whether  they  are  actionable  in  themselves,  but  whether 
they  were  spoken  in  the  course  of  judicial  proceedings,  and 
whether  they  are  relevant  or  pertinent  to  the  cause  or  subject  of 
inquiry.  And  in  determining  what  is  pertinent,  much  latitude 
must  be  allowed  to  the  judgment  and  discretion  of  those  who  are 
entrusted  with  the  conduct  of  a  cause  in  court,  and  a  much  larger 
allowance  made  for  the  ardent  and  excited  feelings  with  which  a 
party,  or  counsel  who  naturally  and  almost  necessarily  identifies 
himself  with  his  client,  may  become  animated,  by  constantly  re- 
garding one  side  only  of  an  interesting  and  animated  controversy, 
in  which  the  dearest  rights  of  such  party  may  become  involved. 
And  if  these  feelings  sometimes  manifest  themselves  in  strong 
invectives,  or  exaggerated  expressions,  beyond  what  the  occasion 
would  strictly  justify,  it  is  to  be  recollected  that  this  is  said  to  a 
judge  who  hears  both  sides,  in  whose  mind  the  exaggerated  state- 
ment may  be  at  once  controlled  and  met  by  evidence  and  argument 
of  a  contrary  tendency  from  the  other  party,  and  who,  from  the 
impartiality  of  his  position,  will  naturally  give  to  an  exaggerated 
assertion,  not  warranted  by  the  occasion,  no  more  weight  than  it 
deserves.  Still,  this  privilege  must  be  restrained  by  some  limit, 
and  we  consider  that  limit  to  be  this :  that  a  party  or  counsel 
shall  not  avail  himself  of  his  situation  to  gratify  private  malice  by 
uttering  slanderous  expressions,  either  against  a  party,  witness,  or 
third  person,  which  have  no  relation  to  the  cause  or  subject-matter 
of  the  inquiry.  Subject  to  this  restriction,  it  is,  on  the  whole,  for 
the  public  interest,  and  best  calculated  to  subserve  the  purposes 
of  justice,  to  allow  counsel  full  freedom  of  speech  in  conducting 
the  causes  and  advocating  and  sustaining  the  rights  of  their  con- 
stituents; and  this  freedom  of  discussion  ought  not  to  be  im- 
paired by  numerous  and  refined  distinctions."  ^ 


1  Hoar  V.  Wood,  8  Met  193, 197.  Se« 
alto  Padmore  v.  Lawrence,  11  Ad.  &  El. 
880 ;  Ring  v.  Wheeler,  7  Cow.  725  ;  Mower 
V.  Watson,  11  Vt.  636,  84  Am.  Dec.  704 ; 
Gilbert  v.  People,  1  l)enio,  41 ;  Ilastings 
r.  Lusk,  22  Wend.  410,  34  Am.  Dec.  880 ; 
Bradley  r.  Heath,  12  Pick.  163;  Stackpole 
V.  Hennen,  6  Mart.  n.  8.  481, 17  Am.  Dec. 
187 ;  Shelfer  v.  Gooding,  2  Jones  (N.  C), 
175;  Lea  v.  White,  4  Sneed,  111;  Mar- 
shall  r.  Gunter,  6  Rich.  419;  Ruohs  v. 
Backer,  6  Heisk.  895  ;  Jennings  r.  Paine, 
4  Wis.  868;  Lawson  v.  Hicks,  88  Ala. 
270;  Lester  v.  Thurmond,  61  Ga.  118; 
Maulsbj  V,  Reilsnider,  69  Md.  148,  14 


Atl.  606.  In  a  ananimons  opinion  in  both 
the  Divisional  and  Appeal  Courts  it  has 
been  held  recently  in  England  that  coun- 
sel stand  on  the  same  ground  as  wit- 
nesses and  judges ;  that  their  statements 
when  made  in  the  course  of  a  judicial 
proceeding,  are  absolutely  priTileged, 
even  though  they  are  false,  malicious, 
and  irrelevant  to  the  issue  in  the  case, 
and  without  reasonable  and  probable 
cause.  Munster  v.  Lamb,  L.  R.  11  Q. 
B.  D.  688.  In  Hastings  v.  Lusk,  supra, 
it  is  said  that  the  privilege  of  counsel  is  as 
broad  as  that  of  a  legislative  body ;  how- 
ever fiilse  and  malicious  may  be    the 
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Privilege  of  Legislator%. 

Tho  privilege  of  a  legislator  in  the  use  of  language  in  debate 
is  made  broader  and  more  complete  than  that  of  the  counsel  or 
party  in  judicial  proceedings  by  constitutional  provisions,  which 
give  him  complete  immunity,  by  forbidding  his  being  questioned 
in  any  other  place  for  anything  said  in  speech  or  debate.^  In  an 
early  case  in  Massachusetts,  the  question  of  the  extent  of  this  con- 
stitutional privilege  came  before  the  Supreme  Court,  and  was 
largely  discussed,  as  well  by  counsel  as  by  the  court.  The  con- 
stitutional provision  then  in  force  in  that  State  was  as  follows : 
**The  freedom  of  deliberation,  speech,  and  debate  in  either  house 
cannot  be  the  foundation  of  any  accusation  or  prosecution,  action 
or  complaint,  in  any  other  court  or  place  whatsoever."  The  de- 
fendant was  a  member  of  the  General  Court,  and  was  prosecuted 
for  uttering  slanderous  words  to  a  fellow-member  in  relation  to 
the  plaintifiF.  The  member  to  whom  the  words  were  uttered  had 
moved  a  resolution,  on  the  stigi^estion  of  the  plaintiff,  for  the  ap- 
pointment of  an  additional  notary-public  in  the  county  where  the 
plaintiff  resided.  The  mover,  in  reply  to  an  inquiry  privately  made 
by  defendant,  as  to  the  source  of  his  information  that  such  appoint- 
ment was  necessary,  had  designated  the  plainti£F,  and  tho  defend- 
ant had  replied  by  a  charge  against  the  plaintiff  of  a  criminal 
offence.  The  question  before  the  court  was,  whether  this  reply 
was  privileged.  The  house  was  in  session  at  the  time,  but  the  re- 
mark was  not  made  in  course  of  speech  or  debate,  and  had  no  other 
connection  with  the  legislative  proceedings  than  is  above  shown. 

Referring  to  the  constitutional  provision  quoted,  the  learned 
judge  who  delivered  the  opinion  of  the  court  in  this  case  thus 
expressed  his  views :  "  In  considering  this  article,  it  appears  to 
me  that  the  privilege  secured  by  it  is  not  so  much  the  privilege  of 
the  house  as  an  organized  body,  as  of  each  individual  member 
composing  it,  who  is  entitled  to  this  privilege,  even  against  the 
declared  will  of  the  house.  For  he  does  not  hold  this  privilege 
at  the  pleasure  of  the  house,  but  derives  it  from  the  will  of  the 

cliArge  made  by  him  affecting  the  repu-         ^  There  are  proTisions  to  this  effect  in 

tation  of  another,  an  action  of  slander  evory  State  CoDstitution  except  tiiose  of 

will  not  lie,  provided  what  is  said  be  per-  North  Carolina,  South  Carolina,  Missis- 

tinent  to  the  qaestion  under  discussioD.  sippi,    Texas,    California,    and  NeTailN. 

And  see   Harden   r.   Cumstock,  2  A.  K.  Mr.  dishing,  in  his  work  on  the  Law  and 

Marsh.  480,   12  Am.  Dec.  lt>8 ;  Warner  Practice  of  Legislative  Assemblies,  §  602. 

t;.  Paine,  2  Sandf.  195 ;  Garr  v.  Selden,  4  has  expressed  the  opinion  that  these  pro- 

N.  Y.  91 ;  Marsh  v.  Ellsworth,  60  N.  T.  visions  are  unnecessary,  and  that    the 

309 ;  Spaids  v.  Barrett,  67  111.  289 ;  Jen-  protection  is  equally  complete  without 

Dings  V,  Paine,  4  Wis.  868.  them. 
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people,  expressed  in  the  constitution,  which  is  paramount  to  the 
will  of  either  or  both  branches  of  the  legislature.  In  this  respect, 
the  privilege  here  secured  resembles  other  privileges  attached  to 
each  member  by  another  part  of  the  constitution,  by  which  he  is 
exempted  from  arrest  on  mesne  (or  original)  process,  during  his 
going  to,  returning  from,  or  attending  the  General  Court.  Of 
these  privileges,  thus  secured  to  each  member,  he  cannot  be  de- 
prived by  a  resolve  of  the  house,  or  by  an  act  of  the  legislature. 
"  These  privileges  are  thus  secured,  not  with  the  intention  of 
protecting  the  members  against  prosecutions  for  their  own  benefit, 
but  to  support  the  rights  of  the  people,  by  enabling  their  repre- 
sentatives to  execute  the  functions  of  their  office  without  fear  of 
prosecutions  civil  or  criminal.  I  therefore  think  that  the  article 
ought  not  to  be  construed  strictly,  but  liberally,  that  the  full 
design  of  it  may  be  answered.  I  will  not  confine  it  to  delivering 
an  opinion,  uttering  a  speech,  or  haranguing  in  debate,  but  will 
extend  it  to  the  giving  of  a  vote,  to  the  making  of  a  written  re- 
port, and  to  every  other  act  resulting  from  the  nature  and  in  the 
execution  of  the  office ;  and  I  would  define  the  article  as  securing 
to  every  member  exemption  from  prosecution  for  everything  said 
or  done  by  him,  as  a  representative,  in  the  exercise  of  the  func- 
tions of  that  office,  without  inquiring  whether  the  exercise  was 
regular  according  to  the  rules  of  the  house,  or  irregular  and 
against  their  rules.  I  do  not  confine  the  member  to  his  place  in 
the  house,  and  I  am  satisfied  that  there  are  cases  in  which  he  is 
entitled  to  this  privilege  when  not  witliin  the  walls  of  the  repre- 
sentatives' chamber.  He  cannot  be  exercising  the  functions  of 
his  office  as  member  of  a  body,  unless  the  body  be  in  existence. 
The  house  must  be  in  session  to  enable  him  to  claim  this  privi- 
lege, and  it  is  in  session  notwithstanding  occasional  adjournments 
for  short  intervals  for  the  convenience  of  its  members.  If  a 
member,  therefore,  be  out  of  the  chamber,  sitting  in  committee, 
executing  the  commission  of  the  house,  it  appears  to  me  that  such 
member  is  within  the  reason  of  the  article,  and  ought  to  be  con- 
sidered within  the  privilege.  The  body  of  which  he  is  a  member 
is  in  session,  and  he,  as  a  member  of  that  body,  is  in  fact  dis- 
charging the  duties  of  his  office.  He  ought,  therefore,  to  be 
protected  from  civil  or  criminal  prosecutions  for  everything  said 
or  done  by  him  in  the  exercise  of  his  functions  as  a  representa- 
tive, in  committee,  either  in  debating  or  assenting  to  or  draught- 
ing a  report.  Neither  can  I  deny  the  member  his  privilege  when 
executing  the  duties  of  his  office,  in  a  convention  of  both  houses, 
although  the  convention  aliould  be  holden  in  the  Senate  Chamber." 
And  after  considering  the  hardships  that  might  result  to  Individ- 
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uals  in  consequence  of  this  privilege,  he  proceeds:  "A  more  ex- 
tensive construction  of  the  privileges  of  the  members  secured  by 
this  article  I  cannot  give,  because  it  could  not  be  supported  by 
the  language  or  the  manifest  intent  of  the  article.  When  a 
representative  is  not  acting  as  a  member  of  the  house,  he  is  not 
entitled  to  any  privileges  above  his  fellow-citizens ;  nor  are  the 
rights  of  the  people  a£Fected  if  he  is  placed  on  the  same  ground 
on  which  his  constituents  stand/'  And  coming  more  particularly 
to  the  facts  then  before  the  court,  it  was  shown  that  the  defendant 
was  not  in  the  discharge  of  any  official  duty  at  the  time  of  utter- 
ing the  obnoxious  words ;  that  they  had  no  connection  or  relevancy 
to  the  business  then  before  the  house,  but  might  with  equal  perti- 
nency have  been  uttered  at  any  other  time  or  place,  and  conse- 
quently could  not,  even  under  the  liberal  rule  of  protection  which 
the  court  had  laid  down,  be  regarded  as  within  the  privilege.^ 

Pvhlieation  of  Privileged  Communieations  through  the  Press. 

If  now  we  turn  from  the  rules  of  law  which  protect  communi- 
cations because  of  the  occasion  on  which  they  are  made,  and  the 
duty  resting  upon  the  person  making  them,  to  those  rules  which 
concern  the  spreading  before  the  world  the  same  communications, 
we  shall  discover  a  very  remarkable  difiFerence.  It  does  not  fol- 
low because  a  counsel  may  freely  speak  in  court  as  he  believes  or 
is  instructed,  that  therefore  he  may  publish  his  speech  through 
the  public  press.  The  privilege  in  court  is  necessary  to  the  com- 
plete discharge  of  his  duty  to  his  client ;  but  when  the  suit  is 
ended,  that  duty  is  discharged,  and  he  is'  not  called  upon  to 
appeal  from  the  court  and  the  jury  to  the  general  public.^  Indeed 
such  an  appeal,  while  it  could  not  generally  have  benefit  to  the 
client  in  view,  would  be  unfair  and  injurious  to  the  parties  re- 
flected upon  by  the  argument,  inasmuch  as  it  would  take  only  a 
partial  and  one-sided  view  of  the  case,  and  the  public  would  not 
have,  as  the  court  and  jury  did,  all  the  facts  of  the  case  as  given 
in  evidence  before  them,  so  that  they  might  be  in  position  to 
weigh  the  arguments  fairly  and  understandingly,  and  reject 
injurious  inferences  not  warranted  by  the  evidence. 

The  law,  however,  favors  publicity  in  legal  proceedings,  so  far 
as  that  object  can  be  attained  without  injustice  to  the  persons 
immediately  concerned.      The   public   are   permitted   to   attend 

1  Coffin  V.  Coffin,  4  Mass.  1,  27,  8  Am.         >  The  publication  of  slanderoiu   le- 

Dec.  1H9.    See  Jefferson's  Manual,  §  8 ;  marks  of  counsel  during  a  trial  is  not 

Hosmer  «.  Loveland,  19  Barb.  HI ;  State  privileged.    Com.  p.  Qodshalk,  18  Phila. 

tf.  Bumham,  9  N.  H.  84  676. 
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nearly  all  judicial  inquiries,  and  there  appears  to  be  no  sufficient 
reason  why  they  should  not  also  be  allowed  to  see  in  print  the 
reports  of  trials,  if  they  can  thus  have  them  presented  as  fully  as 
they  are  exhibited  in  court,  or  at  least  all  the  material  portion  of 
the  proceedings  impartially  stated,  so  that  one  shall  not,  by  means 
of  them,  derive  erroneous  impressions,  which  he  would  not  have 
been  likely  to  receive  from  hearing  the  trial  itself. 

It  seems  to  be  settled  that  a  fair  and  impartial  account  of 
judicial  proceedings,  which  have  not  been  ex  parte^  but  in  the 
hearing  of  both  parties,  is,  generally  speaking,  a  justifiable  publi- 
cation.^ But  it  is  said  that,  if  a  party  is  to  be  allowed  to  publish 
what  passes  in  a  court  of  justice,  he  must  publish  the  whole  case, 
and  not  merely  state  the  conclusion  which  he  himself- draws 
from  the  evidence.^  A  plea  that  the  supposed  libel  was,  in  sub- 
stance, a  true  account  and  report  of  a  trial  has  been  held  bad;^ 
and  a  statement  of  the  circumstances  of  a  trial  as  from  counsel 
in  the  case  has  been  held  not  privileged.*  The  report  must 
also  be  strictly  confined  to  the  actual  proceedings  in  court,  and 
must  contain  no  defamatory  observations  or  comments  from  any 
quarter  whatsoever,  in  addition  to  what  forms  strictly  and  prop- 
erly the  legal  proceedings.^    And  if  the  nature  of  the  case  is 

1  Hoare  V,  Silverlock,    9    C.  B.   20 ;  «  Saunders  u.  Mills,  6  Bing.  218 ;  Flint 

Lewis  V.  Lery,  £.  B.  &  E.  587 ;  Ryalls  v,  v.  Pike.  4  B.  &  C.  478.    And  see  Stanley 

Leader,  Law  Rep.  1  Exch.  296.    And  see  u.  Webb,  4  Sandf.  21 ;  Lewis  v.  Walter, 

Stanley  v.  Webb,  4  Sandf.  21 ;  Cincinnati  4  B.  &  Aid.  605.     A  statement  made  by  a 

Gazette  Co.  v,  Timberlake,  10  Ohio  St  newspaper,  not  purporting  to  be  upon  tlie 

&i8  ;  Torrey  v.  Field,  10  Vt.  853;  Faw-  authority  of  judicial  proceedings,  is  not 

oett  0.  Charles,  13  Wend.  478 ;  McBee  v.  privileged.    Storey  i;.  Wallace,  60  111.  51. 

Fulton,  47   Md.  403,  28  Am.  Hep.  465.  See  Ludwig  v,   Cramer,   58  Wis.    198, 

But  it  is  held  the  report  must  not  only  10  N.  W.  81.    And  a  publication  of  ju- 

be  fair,  but  be  without  malice.    Stevens  dicial  proceedings  is  not  privileged  if  it 

V.   Sampson,  L.  R.  5    Ex.    D.  53.      A  contain  intrinsic  evidence  that  it  was  not 

fair  report  of  a  Judgment  without  publish-  published  for  good  motives,  and  for  jus- 

ing  the  evidence  is  pri'mayac/e  privileged,  tifiable  ends.       Saunders    v»    Baxter,   6 

MacDougall  v.  Knight,  L.  R.  17  Q.  B.  D.  Heisk.  369.    The  publication  in  a  medical 

636.    The  privilege  extends  to  the  publi-  journal  of  an  account  of  the  proceedings 

cation  of  testimony  taken  on  an  investi-  of  a  medical  society  in  the  expulsion  of 

gation  by  Congress.     Terry  v.  Fellows,  a  member  for  cause  is  privileged.    Bar- 

21  La.  Ann.  875.    And  of  the  proceed-  rows  v.  Bell,  7  Gray,  301.     And  so  is  the 

ings  on  trials  in  voluntary  organizations,  publication  in  a  denominational  organ  of 

Barrows  v.  Bell,  7  Gray,  301.    There  is  resolutions  of  an  association  of  ministers, 

no  privilege  in  publishing  the  contents  of  Shurtlefif  v,  Stevens,  51  Vt.  501,  31  Am. 

a  bill  or  petition  merely  filed  before  a  Rep.  698. 

hearing.    Barber  v.  St  Louis,  &c.  Co.,  3  '  Stiles  v.  Nokes,  7  East,  498 ;  Delegal 

Mo.  App.  877;  Cowley  v.  Pulsifer,  137  v.  Highley,  8  Bing.  N.  C.  950.     And  see 

Mass.  392.  Lewis  v.  Clement,  3  B.  &  Aid.  792;  Pit- 

3  Lewis  V.  Walter,  4  B.  &  Aid.  605.  lock  v.  O'Neill,  63  Pa.  St.  253, 8  Am.  Rep. 

•  Flint  V.  Pike,  4  B.  &  C.  473.    See  544 ;  Clark  v,  Binney,  2  Pick  112 ;  Scripps 

Ludwig  V.  Cramer,  58  Wis.  193, 10  N.  W.  r.  Reilly,  38  Mich.  10 ;  Bathnck  v.  Detroit 

81.  Post,  &c.  Co.,  50  Mich.  6-9,  16  N.  W. 
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such  as  to  mako  it  improper  that  the  proceedings  should  be  spread 
before  the  public  because  of  their  immoral  tendency,  or  of  the 
blasphemous  or  indecent  character  of  the  evidence  exhibited,  the 
publication,  though  impartial  and  full,  will  be  a  public  offence, 
and  punishable  accordingly.^ 

It  has,  however,  been  held,  that  the  publication  of  ex  parte 
proceedings,  or  mere  preliminary  examinations,  though  of  a  judi- 
cial character,  is  not  privileged ;  and  when  they  reflect  injuri- 
ously upon  individuals,  the  publisher  derives  no  protection  from 
their  having  already  been  delivered  in  court.^    The  reason  for 

172.    Pablication  of  a  report  of  a  judg-  paper  gave  a  full  report  of  an  ezamina- 

ment  with  a  headline  "  Hotel  Proprietors  tion  before  a  magistrate  on  a  charge  of 

Embarrassed,"  is  not  priTileged.     Hayes  perjury,  resulting  in  the  discharge  of  the 

V.  Press  Co.,  127  Pa.  St.  642,  18  Atl.  defendant;   and   the  Court  of   Queen's 

381.     A  statement  that  one  was  arrested  Bench  sustained  the  claim  of  privilege ; 

after  testifying,  on  account  of  his  crim-  distinguishing  the  case  from  those  where 

inating  evidence,  is  not  privileged  as  a  the  party  was  held  for  trial,  and  where 

report  of  a  judicial  proceeding.      God-  the  publication  of  the  charges  and  evi- 

shalk  o.  Metzgar,  —  Pa.  St.  —  17  Atl.  215.  dence  might  tend  to  his  prejudice  on  the 

1  Rex  17.  Carlile,  8  B.  &  Aid.  1G7 ;  Hex  trial.  The  opinion  of  Lord  Campbell  in 
V,  Creevey,  1  M.  &  S.  273.  [But  a  court  the  case,  however,  seems  to  go  far  tow- 
has  no  inherent  power  to  proiiibit  the  ards  questioning  the  correctness  of  the 
publication  of  such  testimony,  nor  to  decisions  above  cited.  See  especially  his 
punish  such  publication  as  a  contempt,  quotation  from  the  opinion  of  Lord  Den- 
Re  Shortridge,  99  Cal.  526,  84  Pac.  227,  man^  delivered  before  a  committee  of  the 
21  L.  K.  A.  755,  37  Am.  St.  78.J  House  of  Lords,  in  the  year  1843,  on  the 

3  Duncan  v.  Thwaites,  8  B.  &  C.  556 ;  law  of  libel :  *'  I  have  no  doubt  that  (po- 

Flint  V.  Pike,  4  B.  &  C.  473 ;  Charlton  v.  lice  reports]  are  extremely  useful  for  the 

Watton,  6  C.  &  P.  885 ;  Rex  v.  Lee,  5  detection  of  guilt  by  making  facts  notori- 

£sp.  128;  Rex  v,  Fisher,  2  Camp.  663;  ous,  and  for  bringing  those  facts  more 

Delegal  v,  Highley,  3  Bing.  N.  C.  050 ;  correctly  to  the  knowledge  of  all  parties 

Behrens  v.  Allen,  8  Fost.  &  F.  135  ;  Cin-  interested  in  unravelling  the  truth.    The 

clnnati  Gazette  Co.  v.  Timberlake,   10  public,  I  think,  are  perfectly  aware  that 

Ohio,  K.  8.  548;  Mathews  t;.   Beach,  5  those  proceedings  are  ex  parte,  and  they 

Sandf.  256;   Huff  v.  Bennett,  4  Sandf.  become  more  and  more  aware  of  it  in 

120 ;  Stanley  v.  Webb,  4  Sandf.  21 ;  Usiier  proportion  to  their  growing  intelligence ; 

V.   Severance,  20  Me.  9,  87  Am.   Dec.  they  know  that  such  proceedings  are  only 

83.    It  seems,  however,  that  if  the  pro-  in  course  of  trial,  and  they  do  not  form 

ceeding  has  resulted  in  the  discharge  of  their  opinion  until  the  trial  is  had.    Per- 

the  person  accused,  or  in  a  decision  that  feet  publicity  in  judicial  proceedings  is  of 

no  cause  exists  for  proceeding  against  the  highest  importance  in  other  points  of 

him,  a  publication  of  an  account  of  it  is  view,  but  in  its  effects  on  character  I 

privileged.    In  Curry  v.  Walter,  1  B.  &  P.  think  it  desirable.    The  statement  made 

525,  the  Court  of  Common  Pleas  held  in  open  court  will  probably  find  its  way 

that,  in  an  action  for  libel,  it  was  a  good  to  the  ears  of  all  in  whose  good  opinion 

defence,  under  the  plea  of  not  guilty,  the  party  assailed  feels  an  interest,  prob- 

that  the  alleged  libel  was  a  true  account  ably  in  an  exaggerated  form,  and  the  im- 

of  what  had  passed  upon  a  motion  in  the  putation  may  often  rest  upon  the  wrong 

Court  of  King's  Bench  for  an  information  person  ;  both  these  evils  are  prevented  by 

against  two  magistrates  for  corruption  in  rrorrect  reports.*'    In  the  case  of  Lewis  r. 

refusing  to  license  an  inn ;  the  motion  Levy,  it  was  insisted  that  the  privilege  of 

having  been  refused  for  want  of  notice  to  publication  only  extended  to    the   pro- 

the  magistrates.    In  Lewis  v.  Levy,  El.  ceedingsof  the  superior  courts  of  iaw,  and 

Bl.  &  El.  537,  the  publisher  of  a  news-  equity  ;  but  the  court  gave  no  counte- 
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distinguishing  these  cases  from  those  where  the  parties  are  heard 
is  thus  stated  by  Lord  Mlenboroughj  in  the  early  case  of  The 
King  V.  Fisher :  ^  "  Jurors  and  judges  are  still  but  men ;  they 
cannot  always  control  feeling  excited  by  inflammatory  language. 
If  they  are  exposed  to  be  thus  warped  and  misled,  injustice  must 
sometimes  be  done.  Trial  at  law,  fairly  reported,  although  they 
may  occasionally  prove  injurious  to  individuals,  have  been  held 
to  be  privileged.  Let  them  continue  so  privileged.  The  benefit 
they  produce  is  great  and  permanent,  and  the  evil  that  arises 
from  them  is  rare  and  incidental.  But  these  preliminary  exami- 
nations have  no  such  privilege.  Their  only  tendency  is  to  pre- 
judge those  whom  the  law  still  presumes  to  be  innocent,  and  to 
poison  the  sources  of  justice.  It  is  of  infinite  importance  to  us 
all,  that  whatever  has  a  tendency  to  prevent  a  fair  trial  should  be 
guarded  against.  Every  one  of  us  may  be  questioned  in  a  court 
of  law,  and  called  upon  to  defend  his  life  and  character.  We 
would  then  wish  to  meet  a  jury  of  our  countrymen  with  unbiassed 
minds.  But  for  this  there  can  be  no  security,  if  such  publications 
are  permitted."  And  in  another  case  it  has  been  said :  ^'  It  is 
our  boast  that  we  are  governed  by  that  just  and  salutary  rule 
upon  which  security  of  life  and  character  often  depends,  that 
every  man  is  presumed  innocent  of  crimes  charged  upon  him, 
until  he  is  proved  guilty.  But  the  circulation  of  charges  founded 
on  ex  parte  testimony,  of  statements  made,  often  under  excite- 
ment, by  persons  smarting  under  real  or  fancied  wrongs,  may 
prejudice  the  public  mind,  and  cause  the  judgment  of  conviction 
to  be  passed  long  before  the  day  of  trial  has  arrived.  When  that 
day  of  trial  comes,  the  rule  has  been  reversed,  and  the  presump- 
tion of  guilt  has  been  substituted  for  the  presumption  of  inno- 
cence. The  chances  of  a  fair  and  impartial  trial  are  diminished. 
Suppose  the  charge  to  be  utterly  groundless.  If  every  prelimi- 
nary ex  parte  complaint  which  may  be  made  before  a  police 
magistrate  may,  with  entire  impunity,  be  published  and  scattered 
broadcast  over  the  land,  then  the  character  of  the  innocent,  who 
may  be  the  victim  of  a  conspiracy,  or  of  charges  proved  afterwards 
to  have  arisen  entirely  from  misapprehension,  may  be  cloven 
down,  without  any  malice  on  the  part  of  the  publisher.     The 

nance  to  any  such  distinction.    See  also  is  clear  that  the  report  is  not  pririleged, 

Wason  o.  Walter,  L.  R.4  Q.  B.  78 ;  Terry  if  accompanied  with  injurious  comments. 

V.  Fellows,  21  La.  Ann.  875.  Stiles  v,  Nokes,  7  East,  408 ;  Common- 

1  2   Camp.  663.    Compare  with  this  wealtli  v.  Blanding,  3  Pick.  804,  15  Am. 

and  tlie  cases  cited  in  the  preceding  note,  Dec.  214 ;  Usiier  v.  SeTerance,  20  Me.  9, 

Ryalls  r.  Leader,  L.   R.  1  Exch.  295 ;  87  Am.  Dec.  33 ;  Pittock  v.  O'Niell,  63  Pa. 

Smith  V,  Scott,  2  C.  &  K.  580 ;  Acker-  St.  258,  3  Am.  Rep.  544. 
man  v.  Jones,  87  N.  T.  Sup.  C.  R.  42.    It 
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refutation  of  slander,  in  such  cases,  generally  follows  its  propaga- 
tion at  distant  intervals,  and  brings  often  but  an  imperfect  balm 
to  wounds  which  have  become  festered,  and  perhaps  incurable. 
It  is  not  to  be  denied  that  occasionally  the  publication  of  such 
proceedings  is  productive  of  good,  and  promotes  the  ends  of 
justice.  But,  in  such  cases,  the  publisher  must  find  his  justifica- 
tion, not  in  privilege,  but  the  truth  of  the  charges."  ^ 

Privilege  of  Publishers  of  News. 

Among  the  inventions  of  modern  times,  by  which  the  world 
has  been  powerfully  influenced,  and  from  which  civilization  has 
received  a  new  and  wonderful  impulse,  must  be  classed  the 
newspaper.  Beginning  with  a  small  sheet,  insignificant  alike  in 
matter  and  appearance,  published  at  considerable  intervals,  and 
including  but  few  in  its  visits,  it  has  become  the  daily  vehicle,  to 
almost  every  family  in  the  land,  of  information  from  all  quarters 
of  the  globe,  and  upon  every  subject.  Through  it,  and  by  means 
of  the  electric  telegraph,  the  public  proceedings  of  every  civilized 
country,  the  debates  of  the  leading  legislative  bodies,  the  events 
of  war,  the  triumphs  of  peace,  the  storms  in  the  physical,  and  the 
agitations  in  the  moral  and  mental  world,  are  brought  home  to 
the  knowledge  of  every  reading  peraon,  and,  to  a  very  large  ex- 
tent, before  the  day  is  over  on  which  the  events  have  taken  place. 
And  not  public  events  merely  are  discussed  and  described,  but 
the  actions  and  words  of  public  men  are  made  public  property ; 
and  any  person  sufiiciently  eminent  or  notorious  to  become  an 
object  of  public  interest  will  find  his  movements  chronicled  in 
this  index  of  the  times.  Every  party  has  its  newspaper  organs ; 
every  shade  of  opinion  on  political,  religious,  literary,  moral,  in- 
dustrial, or  financial  questions  has  its  representative ;  every 
locality  has  its  press  to  advocate  its  claims,  and  advance  its 
interests,  and  even  the  days  regarded  as  sacred  have  their  special 
papers  to  furnish  reading  suitable  for  the  time.  The  newspaper 
is  also  the  medium  by  means  of  which  all  classes  of  the  people 
communicate  with  each  other  concerning  their  wants  and  desires, 
and  through  which  they  offer  their  wares,  and  seek  bargains.     As 

1  Stanley  v,  Webb,  4  Sandf.  21,  30.  with  full  opportunity  of  defence.    See 

See  thie  case  approved  and  followed  in  Rex  v.  Fisher,  2  Camp.  563  ;  Duncan  v, 

Cincinnati  Gazette  Co.  v.  Tlmberlake,  10  Thwjiites,  3  B.  &  C.  566 ;  Flint  v.  Pike,  4 

Ohio  St.  548,  where,  however,  the  court  B.  &  C.  473  ;  Charlton  v.  Watton,  6  C.  &  P. 

are  careful  not  to  express  an   opinion  385;  Behrens  v.  Allen,  8  F.  &  F.  185; 

whether  a  publication  of  the  proceedings  Usher  r.  Severance,  20  Me.  9,  87  Am. 

on  preliminary  examinations  may  not  be  Dec.  83. 
privileged,  where  the  accused  is  present 
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it  has  gradually  increased  in  value,  and  in  the  extent  and  variety 
of  its  contents,  so  the  exactions  of  the  community  upon  its  con- 
ductors have  also  increased,  until  it  is  demanded  of  the  news- 
paper publisher  that  he  shall  daily  spread  before  his  readers  a 
complete  summary  of  the  events  transpiring  in  the  world,  public 
or  private,  so  far  as  those  readers  can  reasonably  be  supposed  to 
take  an  interest  in  them ;  and  he  who  does  not  comply  with  this 
demand  must  give  way  to  him  who  will. 

Tlie  newspaper  is  also  one  of  the  chief  means  for  the  education 
of  the  people.  The  highest  and  the  lowest  in  the  scale  of  intelli- 
gence resort  to  its  columns  for  information ;  it  is  read  by  those 
who  read  nothing  else,  and  the  best  minds  of  the  age  make  it  the 
medium  of  communication  with  each  other  on  the  highest  and 
most  abstruse  subjects.  Upon  politics  it  may  be  said  to  be  the 
chief  educator  of  the  people ;  its  influence  is  potent  in  every  leg- 
islative body ;  it  gives  tone  and  direction  to  public  sentiment  on 
each  important  subject  as  it  arises  ;  and  no  administration  in  any 
free  country  ventures  to  overlook  or  disregard  an  element  so  per- 
vading in  its  influence,  and  withal  so  powerful. 

And  yet  it  may  be  doubted  if  the  newspaper,  as  such,  has  ever 
influenced  at  all  the  current  of  the  common  law,  in  any  particular 
important  to  the  protection  of  the  publishers.  The  railway  has 
become  the  successor  of  the  king's  highway,  and  the  plastic  rules 
of  tlie  common  law  have  accommodated  themselves  to  the  new 
condition  of  things  ;  but  the  changes  accomplished  by  the  public 
press  seem  to  have  passed  unnoticed  in  the  law,  and,  save  only 
where  modifications  have  been  made  by  constitution  or  statute, 
the  publisher  of  the  daily  paper  occupies  to-day  the  position  in  the 
courts  that  the  village  gossip  and  retailer  of  scandal  occupied 
two  hundred  years  ago,  with  no  more  privilege  and  no  more 
protection. 

We  quote  from  an  opinion  by  the  Supreme  Court  of  New  York, 
in  a  case  where  a  publisher  of  a  newspaper  was  prosecuted  for 
libel,  and  where  the  position  was  taken  by  counsel,  that  the  pub- 
lication was  privileged  :  '^  It  is  made  a  point  in  this  case,  and  was 
insisted  upon  in  argument,  that  the  editor  of  a  public  newspaper 
is  at  liberty  to  copy  an  item  of  news  from  another  paper,  giving 
at  the  same  time  his  authority,  without  subjecting  himself  to  legal 
responsibility,  however  libellous  the  article  may  be,  unless  express 
malice  be  shown.  It  was  conceded  that  the  law  did  not,  and  ought 
not,  to  extend  a  similar  indulgence  to  any  other  class  of  citizens ; 
but  the  counsel  said  that  a  distinction  should  be  made  in  favor  of 
editors,  on  the  ground  of  the  peculiarity  of  their  occupation.  That 
their  business  was  to  disseminate  useful  knowledge  among  the 

41 
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people  ;  to  publish  such  matters  relating  to  the  current  events  of 
the  day  happening  at  home  or  abroad  as  fell  within  the  sphere  of 
their  observation,  and  as  the  public  curiosity  or  taste  demanded; 
and  that  it  was  impracticable  for  them  at  all  times  to  ascertain 
the  truth  or  falsehood  of  the  various  statements  contained  in  other 
journals.  We  were  also  told  that  if  the  law  were  not  thus  indul- 
gent, some  legislative  relief  might  become  necessary  for  the  pro- 
tection of  this  class  of  citizens.  Undoubtedly  if  it  be  desirable 
to  pamper  a  depraved  pvhlic  appetite  or  taste^  if  there  be  any 
such,  by  the  republication  of  all  the  falsehoods  and  calumuics 
upon  private  character  that  may  find  their  way  into  the  press,  — 
to  give  encouragement  to  the  widest  possible  circulation  of  these 
vile  and  defamatory  publications  by  protecting  the  retailers  of 
them,  —  some  legislative  interference  will  be  necessary,  for  no 
countenance  can  be  found  for  the  irresponsibility  claimed  in  the 
common  law.  That  reprobates  the  libeller,  whether  author  or 
publisher,  and  subjects  him  to  both  civil  and  criminal  responsi- 
bility. His  offence  is  there  ranked  with  that  of  the  receiver  of 
stolen  goods,  the  perjurer  and  suborner  of  perjury,  the  disturber 
of  the  public  peace,  the  conspirator,  and  other  offenders  of  like 
character."  And  again:  "The  act  of  publication  is  an  adoption 
of  the  original  calumny,  which  roust  be  defended  in  the  same  way 
as  if  invented  by  the  defendant.  The  republication  assumes  and 
indorses  the  truth  of  the  charge,  and  when  called  on  by  the 
aggrieved  party,  the  publisher  should  be  lield  strictly  to  the  proof. 
If  he  chooses  to  become  the  indorser  and  retailer  of  private  scan- 
dal, without  taking  the  trouble  of  inquiring  into  the  truth  of  what 
he  publishes,  there  is  no  ground  for  complaint  if  the  law,  which  is 
as  studious  to  protect  the  character  as  the  property  of  the  citizen, 
holds  him  to  this  responsibility.  The  rule  is  not  only  just  and 
wise  in  itself,  but  if  steadily  and  inflexibly  adhered  to  and  applied 
by  courts  and  juries,  will  greatly  tend  to  the  promotion  of  truth, 
good  morals,  and  common  decency  on  the  part  of  the  press,  by 
inculcating  caution  and  inquiry  into  the  truth  of  charges  against 
private  character  before  they  are  published  and  circulated  through- 
out the  communitv."  ^ 

1  Hotcbkiss  V.  Oliphant,  2  Hill,  610-  a8  are  common  to  all.  Thej  hare  jatt 
513,  per  Nelson,  Ch.  J.  And  see  King  v.  the  same  rights  that  the  rest  of  the  corn- 
Root,  4  Wend.  113-138,  21  Am.  Dec.  102,  munity  have,  and  no  more.  They  have 
per  Walworth,  Chancellor.  "  It  has  been  the  right  to  publish  the  truth,  but  no 
urged  upon  you  that  conductors  of  the  right  to  publish  falsehood  to  the  injury  of 
public  press  are  entitled  to  peculiar  others  with  impunity."  Instructions  ap- 
indulgences  and  have  special  rights  and  proved  in  Sheckell  v.  Jackson,  10  Cusb. 
privileges.  The  law  recognizes  no  such  26.  And  see  Palmer  v.  Concord,  48 
peculiar  rights,  privileges,  or  claims  to  in-  N.  H.  211.  In  People  v,  Wilson,  64 
dulgence.    They  have  norighu  but  such  III.  196, 16  Am.  Rep.  628,  a  publication 
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If  this  strong  condemiiatorj  language  were  confined  to  the 
cases  where  private  character  is  dragged  before  the  public  for 
detraction  and  abuse,  to  pander  to  a  depraved  appetite  for  scan- 
dal, its  propriety  and  justice  and  the  force  of  its  reasons  would  be 
at  once  conceded.  But  a  very  large  proportion  of  wliat  the  news- 
papers spread  before  the  public  relates  to  matters  of  public  con- 
cern, in  which,  nevertheless,  individuals  figure,  and  must  therefore 
be  mentioned  in  any  account  or  discussion.  To  a  great  extent, 
also,  the  information  comes  from  abroad  ;  the  publisher  can  have 
no  knowledge  concerning  it,  and  no  inquiries  which  he  could 
make  .would  be  likely  to  give  him  more  definite  information,  un- 
less he  delays  the  publication  until  it  ceases  to  be  of  value  to  his 
readers.  Whatever  view  the  law  may  take,  the  public  sentiment 
does  not  brand  the  publisher  of  a  newspaper  as  libeller,  conspira- 
tor, or  villain,  because  the  telegraph  despatches  transmitted  to 
him  from  all  parts  of  the  world,  without  any  knowledge  on  his 
part  concerning  the  facts,  are  published  in  his  paper,  in  reliance 
upon  the  prudence,  care,  and  honesty  of  those  who  have  charge 
of  the  lines  of  communication,  and  whose  interest  it  is  to  be  vigi- 
lant and  truthful.  The  public  demand  and  expect  accounts  of 
every  important  meeting,  of  every  important  trial,  and  of  all  the 
events  which  have  a  bearing  upon  trade  and  business,  or  upon 
political  affairs.  It  is  impossible  that  these  shall  be  given  in  all 
cases  without  matters  being  mentioned  derogatory  to  individuals ; 
and  if  the  question  were  a  new  one  in  the  law,  it  might  be  worthy 
of  inquiry  whether  some  line  of  distinction  could  not  be  drawn 
which  would  protect  the  publisher  when  giving  in  good  faith  such 
items  of  news  as  would  be  proper,  if  true,  to  spread  before  the 
public,  and  which  he  gives  in  the  regular  course  of  his  employ- 
ment, in  pursuance  of  a  public  demand,  and  without  any  negli- 
gence, as  they  come  to  him  from  the  usual  and  legitimate  sources, 
which  he  has  reason  to  rely  upon ;  at  the  same  time  leaving  him 
liable  when  he  makes  his  columns  the  vehicle  of  private  gossip, 
detraction,  and  malice. 

rej^arding  a  pending  cause  calculated  to  State,  110  Jnd.  801,  UN.  E.  426.    As  to 

bring  public  odium  upon  the  court  in  the  power  in  England  to  punish  the  like 

respect  to  its  treatment  of  the  case,  was  conduct  as  a  contempt,  see  The  King  v. 

punished  as  a  contempt  of  court.    See  Clement,  4  B.  &  Aid.  218;  The  Queen 

also  Respublica  t;.  Oswald.  1  DrII.  819,  v.  Lefroy,  L.  R.  8  Q.  B.  184, 2  Moak,  250. 

1  Am.  Dec.  246 ;  Respublica  v.  Passmore,  But  in  Storey  v.  People,  70  111.  46, 22  Am. 

STeates,  441,  2  Am.  Dec.  388;  People  v.  Rep.  158,  it  was  held  a  publisher  could 

Freer,  1  Caines,  518 ;  Tenney's  Case,  28  not  be  punished  as  for  contempt  for  an 

N.  H.  162 ;  Sturoc's  Case,  48  N.  H.  428 ;  article  reflecting  on  the  grand  jury,  be- 

State  V,  Morrill,  16  Ark.  884 ;  State  v,  cause,  under  the  guaranty  of  freedom  of 

Frew,  24  W.  Va.  416.    But  not  publica-  the  press  in  the  Constitution  of  Illinois, 

tions  at  to  a  past  proceeding.    Cheadle  v.  he  was  entitled  to  Jury  trial. 
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The  question,  however,  is  not  new,  and  when  the  authorities 
are  examined  it  appears  that  they  have  generally  held  the  prO" 
prietors  of  public  journals  to  tiie  same  rigid  responsibility  with 
all  other  persons  who  publish  what  is  injurious.  If  what  they 
give  as  news  proves  untrue  as  well  as  damaging  to  individuals, 
malice  in  the  publication  is  presumed.^  It  is  no  excuse  that  what 
was  published  was  copied  without  comment  from  another  paper,^ 
or  was  given  as  a  rumor  merely,^  or  that  the  source  of  the  infor- 
mation was  stated  as  a  part  of  the  publication,^  or  that  the  pub- 
lication was  made  in  the  paper  without  tlie  knowledge  of  the 
proprietor,  as  an  advertisement  or  otherwise,^  or  that  it  is  a 
correct  and  impartial  account  of  a  public  meeting,^  or  that  it  is 
the  speech  of  a  murderer  at  the  gallows,^  or  that  it  has  to  do 
with  the  conduct  of  the  plaintiff  as  a  public  official.^     Criticisms 

1  Barnes  v.  CampbeU,  69  N.  H.  128;  6  N.  T.  .337;  Marten  v.  Van  Sehaick, 

McAllister  i;.  Detroit  Free  Press  Co.,  76  4  Paige,  479;  Commonwealth  v.  Nichols, 

Mich.  888,  43  N.  W.  431 ;  Pratt  v.  Pioneer  10  Met.  259. 

Press  Co.,  SO  Minn.  41,   14  N.  W.  62;         •  Dawson  9.  Duncan,  7  El.  &  BI.  220. 

Mallory  v.  Pioneer  Press  Co.,  34  Minn.  See  Lewis  v.  Few,  6  Johns.  1. 
521,26  N.  W.  904.  See  Bronson  r.  Bruce,         ^  Sanford  v.  Bennett,  24  N.  T.  20. 
69  Mich.  467,  26  N.  W.  671;  Negley  v.         »  King  v.  Root,  4  Wend.  113.  21  Am. 

Farrow,  60  Md.  158.     [IJpton  v.  Hume,  Dec.  102.    The  action  was  for  a  libel, 

24  Oreg.  420,  88  Pac.  810, 21  L.  R.  A.  493.3  published  in  the  "  New  York  American." 

^  Hotchkiss  V.  Oliphant,  2  Hill,  510.  reflecting  upon  Root,  who  was  candidate 

[Upton  D.  Hume,  24  Oreg.  420,  33  Pac.  for  lieutenant-governor.     We  quote  from 

810, 21  L.  R.  A.  498 ;  Burt  v.  Advertiser  N.  the  opinion  of  the  chancellor :  "  It  is  in- 

Co.,  154  Mass.  238,  28  N.E.I,  13  L.R.  A.  sisted  that  this  libel  was  a  privileged 

97.3    Even  though  they  be  preceded  by  communication.    If   so,  the  defendants 

the  statement  that  they  are  so  copied:  were  under  no  obligation  to  prove  the 

Sanford  v.  Bennett,  24  N.  Y.  20 ;  and  truth  of  the  cliarge,  and  the  party  libelled 

accompanie<l  by  a  statement  of  disbelief,  had  no  right  to  recover,  unless  he  e8tal>' 

Com.  V.  Chambers,  15  Phila.  415.  lished  malice  in  fact,  or  showed  that  the 

*  Wheeler  v.  Shields,  3  111.  348 ;  Mason  editors  knew  the  charge  to  be  false.   The 

V.   Mason,  4  N.   H.   110.     See   State  v,  effect  of  such  a  doctrine  would  be  deplor- 

Butman,  15  La.  Ann.  166 ;  Parker  v.  Mc-  able.    Instead  of  protecting,  it  would  be 

queen,  8  B.  Monr.  16 ;  Sans  v.  Joerris,  destroying  the  freedom  of  the  press,  if  it 

14  Wis.  668 ;  Hampton  v.  Wilson,  4  Dev.  were  understood  that  an  editor  could  pub- 

468;   Beardsley  v.  Bridgman,   17  Iowa,  lish  what  he  pleased  against  candidates 

290;  Hawkins  v.  Lumsden,  10  Wis.  859;  for  office,  without  being  answerable  for 

Knight  17.  Foster,  39  N.  H.  576 ;  Carpen-  the  truth  of  such  publications.     No  hon- 

ter  V.  Bailey,  53  N.  H.  590 ;  Farr  t;.  Rasco,  est  man  could  afford  to  be  an  editor,  and 

9  Mich.  853;  Sheahan  v.  Collins,  20  IlL  no  man  who  had  any  character  to  lose 

825 ;  McDonald  v.  Woodruff,  2  Dill.  244 ;  would  be  a  candidate  for  office  under  sucli 

Rex  V.  Newman,  1  El.  &  Bl.  268.  a  construction  of  the  law  of  libel.    The 

^  Dole  V.  Lyon,  10  Johns.  447,  6  Am.  only  safe  rule  to  adopt  in  such  cases  is  to 

Dec.  346 ;  Mapes  0,  Weeks,  4  Wend.  659;  permit  editors  to  publish  what  they  please 

Inman  p.  Foster,  8  Wend.  602 ;  Hotchkiss  in  relation  to  the  character  and  qualificar 

V,  Oliphant,  2  Hill,  510;  Cates  v.  Kellogg,  tions  of  candidates  for  office,  but  holding 

9  Ind.  506 ;  Fowler  v.  Chichester,  26  Ohio  them  responsible  for  the  truth  of  what 

St.  9;  Curoroerfordp.  McAvoy,  15111. 311.  they  publish."    Notwithstanding  the  de- 

^  Andres  v.  Wells,  7  Johns.  260,  5  Am.  plorable  consequences  here  predicted  from 

Dec.  257 ;  Huff  i;.  Bennett,  4  Sandf.  120,  too  great  license  to  the  press,  it  is  matter 
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on  works  of  art  and  literary  productions  are  allowable,  but  they 
must  be  fair  and  temperate,  and  the  author  himself  must  not  be 
criticised  under  cover  of  a  criticism  of  his  works ;  nor  must  it  be 
assumed  tliat  because  he  seeks  the  fayor  of  the  public  for  his 
productions,  he  thereby  makes  his  private  character  and  conduct 
public  property.^  For  further  privilege  it  would  seem  that  pub- 
lishers of  news  must  appeal  to  the  protection  of  public  opinion, 
or  they  must  call  upon  the  legislature  for  such  modification  of  the 
law  as  may  appear  important  to  their  just  protection. 

But  there  is  a  difference  between  the  mere  publication  of  items 
of  news  in  which  the  public  may  take  an  interest,  as  news  merely, 
and  the  discussion  of  matters  which  concern  the  public  because 
they  are  their  own  affairs.  It  is  one  thing  to  reproduce  in  the 
newspaper  injurious  reports  respecting  individuals,  however  will- 
ing the  public  may  be  to  hear  them,  and  a  very  different  thing  to 
discuss  the  public  conduct  of  a  high  official.  A  private  individual 
only  challenges  public  criticism  when  his  conduct  becomes  or 
threatens  to  be  injurious  to  others  ;  public  characters  and  public 
institutions  invite  it  at  all  times.  The  distinction  is  palpable,  and 
it  indicates  a  line  of  privilege  which  is  by  no  means  unimportant 
to  the  publishers  of  public  journals,  even  when  their  right  is  de- 
termined by  the  same  standard  which  determines  the  right  of  all 
other  persons.  If  they  may  not  publish  news  with  impunity,  they 
may  at  least  discuss  with  freedom  and  boldness  all  matters  of 

of  daily  obBervation  that  the  press,  in  iu  154  Mass.  288,  23  N.  E.  1,  IS  L.  R.  A.  97, 

comments  upon  public  events  and  public  and  note.    See  also  Smith  v  Burrus,  106 

men,  proceeds  in  all  respect  as  though  it  Mo.  94,  16  S.  W.  881,  13  L.  R.  A.  69, 

were  privileged ;  public  opinion   would  27  Am.  St  829. J 

not  sanction  prosecutions  by  candidates  ^  See  Cooper  i;.  Stone,  24  Wend.  434 ; 
for  office  for  publications  amounting  to  Cooper  v.  Barber,  24  Wend.  105 ;  Cooper 
technical  libels,  but  which  were  neverthe-  v,  Greeley,  1  Denio,  347.  A  newspaper 
less  published  without  malice  in  fact;  and  criticism  on  a  play  is  not  privileged.  If 
the  man  who  has  a  "character  to  lose"  it  goes  beyond  fair  criticism  in  the  jury's 
presents  himself  for  the  suffrages  of  his  opinion  it  is  libellous.  Merivale  v.  Car- 
fellow-citizens  in  the  full  reliance  that  de-  son,  L.  R.  20  Q.  B.  D.  275.  As  to  criti- 
traction  by  the  public  press  will  be  cor-  cisms  on  public  entertainments,  see  Fry 
rected  through  the  same  instrumentality,  v.  Bennett,  5  Sandf.  64,  and  28  N.  Y.  324 ; 
and  that  unmerited  abuse  will  react  on  Bibdin  v.  Swan,  1  £sp.  28;  Green  v. 
the  public  opinion  in  his  favor.  Mean-  Chapman,  4  Bing.  N.  C.  92.  As  to  how 
time  the  press  is  gradually  becoming  far  sermons,  preached,  but  not  otherwise 
more  just,  liberal,  and  dignified  in  its  published,  form  a  proper  subject  for  corn- 
dealings  with  political  opponents,  and  roent  and  criticism  by  the  public  press, 
vituperation  is  much  less  common,  reck-  see  Gathercole  v.  Miall,  15  M.  &  W.  818. 
less,  and  bitter  now  tlian  it  was  at  the  be-  If  one  sends  a  communication  to  a  paper 
ginning  of  the  centurj*,  when  repression  which  is  altered  before  publication,  he  is 
was  more  often  resorted  to  as  a  remedy,  liable  for  it  as  published  only  if  he  has 
f That  fair  criticism  of  public  men  it  ratified  it  as  changed.  Dawson  t;.  Holt, 
allowable,  see  Burt  t^.  Advertiser  N.  Co.,  11  Lea,  583. 
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public  concern,  because  this  is  the  privilege  of  every  one.^  The 
privilege  extends  to  matters  of  government  in  all  its  grades  and 
all  its  branches ;  to  the  pei-formance  of  official  dutj  bj  all  classes 
of  public  officers  and  agents  ;  to  the  courts,  the  prisons,  the  re- 
formatories, the  public  charities,  and  the  public  schools ;  to  all 
means  of  transportation  and  carriage,  even  when  in  private  hands 
and  management.  But  the  privilege  is  not  limited  to  these  ;  but 
extends  to  all  schemes,  projects,  enterprises,  and  organizations  of 
a  semi-public  nature,  which  invite  the  public  favor,  and  depend 
for  their  success  on  public  confidence.^  The  soundness  of  a  bank 
or  an  insurance  company,  the  humanity  of  the  managers  of  a 
private  asylum,  the  integrity  of  a  board  of  trade,  the  just  man- 
agement of  a  public  fair,  are  all  matters  which  directly  and 
immediately  concern  the  interest  of  the  public.  That  interest 
can  only  be  adequately  protected  through  the  liberty  of  public 
discussion,  and  to  deny  this  would  be  to  offer  impunity  to  fraudu- 
lent schemes  and  enterprises.  The  law  invites  such  discussion, 
because  of  the  public  interest  in  it,  and  it  extends  its  protection 
to  all  publications  which  do  not  appear  on  their  face,  and  are  not 
shown  otherwise,  to  have  been  inspired  by  malice.  The  publisher 
of  a  newspaper  may  open  his  columns  to  them  freely,  so  long  as  » 
they  are  restricted  within  the  limits  of  good  faith,  not  because  he 
makes  the  furnishing  of  news  his  business,  but  because  the  dis- 
cussion is  the  common  right  and  liberty  of  every  citizen.* 

^  But  a  newspaper  has  no  peculiar  Pau.  790,  6  L.  R.  A.  480.  But  it  is  not  a 
privilege  to  publish  charges  of  corruption  contempt  of  court  to  charge  a  judge,  who 
against  an  officer,  or  of  crime  against  a  is  a  candidate  for  re-election,  with  cor- 
candidate.  Negley  v.  Farrow,  60  Md.  ruption  and  partiality  in  the  decision  of 
168;  Neeb  v.  Hope,  111  Pa  St.  145,  2  Atl.  actions  already  adjudicated.  State  tt 
668;  Bronson  v.  Bruce,  69  Mich.  467,  26  Circuit  Court,  97  Wis.  1,  72  N.  W.  1©8, 
N.  W.  671.  And  see  cases,  p.  628,  note,  38  L.  R.  A.  65*,  66  Am.  St.  90.] 
ante.  [[Newspapers  are  not  privileged  to  ^  See  Crane  v.  Waters,  10  Fed.  Rep. 
attempt  by  their  comments  to  intimidate  619.  Lowell^  J.,  23  Alb.  Law  Jour.  217. 
the  judges  of  a  court  and  compel  them  '  The  following  extracts  are  made 
to  submit  to  popular  clamor  the  decision  from  an  opinion  in  Atkinson  v.  Detroit 
of  a  particular  case  before  the  court.  Free  Press,  46  Mich.  341,  S76,  9  N.  W. 
Until  the  decision  has  been  rendered,  the  601,  which  was  a  suit  for  libel  in  a  pub- 
newspapers  have  no  rigiit  to  comment  lication  concerning  what  appeared  to  be 
uponortocriticise  what  they  suppose  that  the  dishonest  bankruptcy  of  a  member 
it  will  be.  After  it  is  rendered,  and  not  of  the  Detroit  Board  of  Trade.  As  the 
until  then,  is  it  properly  before  the  public,  case  went  off  on  an  unimportant  point. 
Conduct  contrary  to  this  rule  is  a  contempt  the  extracts  are  given  as  the  views  of 
of  court  and  may  be  punished  as  such,  the  judge  from  whose  opinion  they  are 
State  V.  Bee  Pub.  Co.,  60  Neb.  282,  83  taken. , 

N.  W.  204,  60  L.  R.  A.  196;  State  v.  "What  is  a  case  of  privilege?  In 
Tugwell,  19  Wash.  238,  62  Pac.  1066,  43  general  terms  it  may  be  said  to  be  a  case 
L.  R.  A.  717 ;  People  v.  Stapleton,  18  in  which  the  circumstances  rebut  the  pre- 
Col.  668,  33  Pac.  167,  23  L.  R.  A.  787 ;  sumption  of  legal  malice.  By  legal  ma- 
Cooper  i;.   People,   18  Col.  837,  373,  22  lice  is  meant  no  more  than  the  wrongful 
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The  publisher  of  a  newspaper,  however,  even  when  responsible 
for  all  the  actual  damage  which  a  pai'ty  may  suffer  in  consequence 

intention  which  the  law  always  presumes  truth  practically  unattainable.  In  a  ciyil 
as  accompanying  a  wrongful  act,  without  suit  against  the  witness,  therefore,  the 
any  proof  of  malice  in  fact.  Wason  v.  law  will  not  permit  malice  to  be  alleged 
Walter,  L.  R.  4  Q.  B.  73,  87.  If  one  tra-  or  shown ;  if  the  witness  testify  falsely 
duce  another,  whether  knowing  him  or  with  evil  intent,  he  may  be  indicted  and 
not,  and  whether  intending  to  do  him  an  punished ;  but  in  a  civil  suit  which  brings 
injury  or  not,  the  law  considers  it  as  done  it  in  question,  his  evidence  must  be  con- 
of  malice  because  it  is  wrongful  and  in-  clusively  presumed  to  have  been  given 
tentional.  It  equally  works  an  injury  under  the  inspiration  of  proper  motives, 
whether  injury  was  intended  or  not,  and  The  same  conclusive  presumption  will 
if  there  was  no  excuse  for  the  slander,  attend  tlie  filing  of  the  necessary  plead- 
there  should  be  an  appropriate  remedy,  ings  and  other  papers  in  a  cause,  and  the 
Bromage  v.  Prosser,  4  B.  &  C.  247,  255.  arguments  of  counsel,  provided  they  do 
But  the  presumption  of  law  may  be  re-  not  wander  from  the  case  for  the  pur- 
butted  by  the  circumstances  under  which  poses  of  vituperation  or  harmful  imput»- 
the  defamatory  words  have  been  uttered  tion  upon  character,  conduct,  or  motives, 
or  published;  and  whenever  this  is  the  Torrey  u.  Field,  10  Vt.  353;  Gilbert  v. 
case  no  right  of  action  can  arise,  even  People,  1  Denio,  41;  Hoar  v.  Wood,  3 
though  the  character  of  the  party  con-  Met.  198;  Strauss  v.  Meyer,  48  111.  386; 
cerned  may  have  suffered,  unless  he  is  Johnson  v.  Brown,  13  W.  Va.  71.  But 
able  to  show  that  there  was  malice  in  fact,  there  are  other  cases  in  which  the  privi- 
Wason  V.  Walter,  L.  R.  4  Q.  B.  73,  87;  lege  is  only  prima  facie  and  conditional; 
Toogood  V.  Spyring,  1  C.  M.  &  R.  181 ;  it  exists  so  far  as  to  rebut  any  legal  pre- 
Lewis  V.  hery,  EI.  Ul.  &  £1.  537 ;  Taylor  sumption  of  malice,  and  constitutes  a 
V.  Hawkins,  16  Q.  B.  308,  321 ;  Clark  v.  protection  until  actual  malice  is  shown. 
Molyneaux,  L.  R.  3  Q.  B.  I).  2.37 ;  Bar-  It  is  therefore  a  privilege  conditioned  on 
rows  V.  Bell,  7  Gray,  801 ;  Terry  v.  Fel-  the  publication  having  been  made  with 
lows,  21  La.  Anu.  875;  McBee  v.  Fulton,  proper  motives,  but  the  proof  of  bad  mo- 
47  Md.  408.  tives  —  or,  in  other  words,  of  malice  in 
"The  privilege  in  a  communication  fact  —  must  be  made  by  the  party  who 
springs  from  the  fact  that  there  existed  asserts  it  Spill  v.  Maule,  L.  R.  4  Ex. 
in  the  case  some  obligation  or  duty  to  232;  Shurtleff  v.  Stevens,  51  Vt.  501. 
speak  or  publish  on  the  subject  Some-  Such  a  case  is  where  a  voter  publicly 
times  this  obligation  is  mandatory  ;  the  criticises  and  condemns  the  character  or 
duty  is  either  imposed  by  law,  or  the  cir-  conduct  of  a  candidate  for  public  honors ; 
cumstances  render  it  so  far  imperative  he  has  a  right  to  do  this,  and  is  prima 
that  the  party  upon  whom  it  rests  must,  facie  protected  in  his  criticism ;  but  if  it  is 
suffer  some  penalty  or  loss  nnles  she  rec-  made  to  appear  that  his  privilege  is  used 
ognizes  and  performs  it.  In  such  cases  as  a  cloak  for  groundless  and  malicioua 
the  protection  should  be  as  conclusive  assaults,  the  protection  ceases,  because 
as  the  duty  is  imperative.  We  have  an  the  reason  on  which  it  rests  ceases.  The 
illustration  in  the  case  of  a  witness  in  privilege  is  the  handmaid  of  ^ood  faith, 
court ;  the  law  compels  him  to  state  what  "  In  the  cases  of  qualified  privilege, 
he  knows  that  is  relevant  and  competent  the  duty  to  speak  or  publish  is  not  im- 
in  the  controversy,  and  he  will  not  be  perative  in  tlie  sense  that  a  law  is  violated 
suffered  to  refuse  if  he  would.  But  the  if  it  is  not  recognized ;  it  may  be  a  moral 
conflicts  in  testimony  give  abundant  evi-  or  social  duty  of  imperfect  obligation, 
dence  that  witnesses  are  frequently  mis-  Lord  Campbell,  Ch.  J.,  in  Harrison  i\  Bush, 
taken ;  and  if  they  must  testify  under  a  5  E.  &  B.  844.  Indeed,  most  cases  of 
responsibility  to  civil  suits  for  all  mis-  conditional  privilege  are  cases  in  which  a 
takes  injurious  to  the  reputation  of  other  party  may  speak  or  abstain  at  his  option  ; 
persons,  we  should  encounter  such  evasioti  and  if  he  speaks,  it  is  because  others  de- 
of  process  and  such  suppression  of  the  sire  and  have  a  riglit  to  receive  infor- 
facts  at  would  in  many  cases  make  the  niation  on  some  subject  which  specially 
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of  injurious  publications  in  his  paper,  cannot  properly  be  made 
liable  for  exemplary  or  vindictive  damages,  if  the  article  com- 

concerns  them,  or  because  in  his  opinion  in  a  newspaper  or  not,  publislies  a  coni- 
BOiue  moral,  social,  or  political  obligation  ment  on  a  matter  of  public  interest, 
demands  it.  The  law  imposes  upon  oo  fair  in  tone,  and  temperate,  although  be 
citizen  the  duty  to  call  the  attention  of  may  express  opinions  that  you  may  not 
the  public  to  the  maladministration  agree  with,  that  is  not  a  subject  for  an 
of  public  afikirs,  or  to  tlie  misconduct  of  action  for  libel ;  because  whoever  fills 
public  servants;  but  good  citizenship  a  public  position  renders  himself  open 
may  require  hini  to  speak,  if  his  real  mo-  to  public  discussion,  and  if  any  part  of 
tive  in  doing  so  is  to  bring  about  a  reform  his  public  acts  is  wrong,  he  must  accept 
of  abuses,  or  to  defeat  the  re-election  or  the  attack  as  a  necessary  though  un- 
reappointment  of  an  incompetent  officer,  pleasant  circumstance  attaching  to  his 
Palmer  v.  Concord,  48  N.  li.  211,  216.  position.  In  this  country,  everything. 
And  nothing  is  plainer  than  that  to  hold  either  by  speed)  or  writing,  may  be  dis- 
him  to  the  strict  and  literal  truth  of  every  cussed  for  tlie  benefit  of  the  public'  Ttiis 
statement,  recital,  and  possible  inference  strong  language  is  approved  in  Kelly  v. 
would  be  to  subject  the  right  to  con-  Tinling,  L.  U.  1  Q.  B.  699 ;  and  in  Ren- 
ditions making  any  attempt  at  public  wood  v.  Harrison,  L.  R.  7  C.  P.  606,  622, 
discussion  practically  worthless.  Lord  the  principle  is  declared  to  be  *  a  univer- 
CampbeU  has  well  shown  in  Harrison  v,  sal  one,  that  the  public  convenience  is  to 
Bush,  5  £1.  &  Bl.  844,  and  especially  by  be  preferred  to  private  interests,  and 
bis  reference  to  the  cases  of  Rex  i;.  Bailie,  that  communications  which  the  interests 
21  State  Trials,  1,  and  Fairman  v.  Ives,  5  of  society  require  to  be  unfettered  may 
B.  &  Aid.  642,  that  the  law  cherishes  this  freely  be  made  by  persons  acting  hon> 
rigiit,  and  regards  liberally  its  exercise  estly  without  actual  malice,  notwithstand- 
for  the  public  good,  so  that  an  honest  ing  that  they  involve  relevant  comments 
mistake  in  seeking  the  proper  remedy  condemnatory  of  individuals.*  The  same 
through  the  publication  will  not  be  suf-  principle  is  found  in  Toogood  v.  Spy  ring, 
fered  to  constitute  a  ground  for  recovery.  1  C.  M.  &  R.  181 ;  Whitely  v,  Adams,  15 
Chief  Justice  Pcir^«r  thus  states  the  true  C.  B.  (n.  s.),  417;  Gott  r.  Pulsifer,  122 
rule  in  State  v,  Buniliam.  9  N.  H.  34,  41 :  Mass.  286 ;  McBee  i;.  Fulton,  47  Md.  408 ; 
*If  the  end  to  be  attained  is  justifiable;  Shurtleff  v.  Stevens,  51  Vt.  501. 
as,  if  the  object  is  the  removal  of  an  in-  [And  after  recapitulating  the  facts] : 
competent  officer,  or  to  prevent  tlie  elec-  *'  There  is  no  room  for  plausible  sug- 
tion  of  an  unsuitable  person  to  office,  or,  gestion  tliat  these  matters  were  not  of 
generally,  to  give  useful  information  to  public  concern.  The  Detroit  Board  of 
the  community  or  to  those  who  have  a  Trade  is  a  public  institution,  in  the  sense 
right  and  ought  to  know,  in  order  that  .that  it  challenges  public  confidence  by 
they  may  act  upon  such  information,  the  giving  assurances  that  it  is  composed  of 
occasion  is  lawful,  and  the  party  may  individuals  whose  business  integrity  is 
then  justify  or  excuse  the  publication.'  known  and  undoubted.  The  public  had 
Still  more  comprehensive  is  the  language  reason  to  trust  and  confide  in  Clark,  be- 
of  the  trial  judge  in  Kelly  v.  Sherlock,  cause  he  had  been  accepted  as  a  suitable 
L.  R.  1  Q.  B.  686,  689 :  *  Every  man  has  a  and  proper  member  for  this  body  ;  and 
right  to  discuss  matters  of  public  inter-  reason  is  found  in  this  record  for  the 
est.  A  clergyman  with  his  fiock,  an  ad-  belief  that  his  associates  trusted  him  be- 
miral  with  his  fleet,  a  general  with  his  cause  he  had  won  their  confidence,  and 
army,  and  a  judge  with  his  jury,  —  we  not  because  of  any  actual  responsibility, 
are  all  of  us  the  subjects  for  public  dis-  It  is  as  important  to  the  city  of  Detroit 
cuBsion.  So  also  is  it  matter  of  public  in-  that  it  should  have  an  honorable  and 
teresc,  the  dispute  between  the  plaintiff  trustworthy  board  of  trade  — a  board 
[a  clergyman]  and  his  organist,  and  the  that  would  reject  and  spurn  association 
way  in  which  a  church  is  used :  they  are  with  one  known  or  believed  to  be  unre- 
all  public  matters,  and  may  be  publicly  liable  and  dishonest  —  as  it  is  that  it 
discussed.    And  provided  a  man,  whether  should  have  a  trustwortliy  mayor  or  con- 
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plained  of  was  inserted  in  his  paper  without  his  personal  knowl- 
edge, and  he  has  been  guiltj  of  no  negligence  in  the  selection  of 

troller,  or  police  authoritie«  or  other  pub-  quite  as  proper  as  the  first  notice.  No 
lie  functionaries.  The  business  prosperity  settlement  could  relieve  the  case  of  its 
of  a  conunercial  city  must  depend  quite  worse  aspects.  If  Clark  liad  repented 
as  largely  upon  the  honor  and  integrity  of  before  he  left  Windsor,  and  had  followed 
its  commercial  classes  as  upon  the  char-  his  money  in  its  remarkable  journey,  by 
acterofits  political  rulers;  and  confidence  hack  and  sail-boat,  on  foot  and  in  ear- 
in  these  must  cease  unless  fraud,  when  it  riage,  and  recovered  it  for  the  use  of  hii 
appears,  can  be  publicly  rebuked.  creditors,  he  ought  still  to  have  been 
"  The  defendant  is  publisher  of  a  daily  brought  to  the  bar  of  public  opinion  to 
journal,  established  to  give  the  facts  of  be  dealt  with  for  his  extraordinary  con- 
important  current  events,  and  to  discuss,  duct  whereby  a  considerable  percentage 
for  the  information  and  instruction  of  its  of  his  assets  liad  already  been  wasted, 
readers,  public  affairs.  This  case  affords  Mott  v.  Dawson,  46  Iowa,  533.  The  de- 
neither  occasion  nor  excuse  for  any  gen-  fendant's  paper  would  have  been  unwor- 
eral  discussion  of  the  liberty  of  the  press  thy  of  the  confidence  and  support  of 
in  giving  news;  what  was  done  here  commercial  men  if  its  conductors  had 
might  have  been  done  by  any  individual  in  shut  their  eyes  to  such  a  transaction.  If 
a  pamphlet  under  the  same  privilege  that  the  plaintiff  was  not  in  fault,  then  it  was 
protects  a  newspaper.  Nor  has  the  fact  his  misfortune  that  it  was  impossible  to 
that  the  liberty  of  the  press  is  frequently  deal  witli  the  case  without  bringing  him 
and  most  grossly  abused  any  relevancy  into  the  discussion, 
in  this  case ;  we  are  concerned  only  with  "  The  communication  in  tliis  case  be- 
the  question  whether  the  liberty  of  pub-  ing  privileged,  and  there  being  in  its 
lie  discussion  was  abused  in  the  particular  terms  no  manifest  abuse  of  the  privilege, 
case.  The  conductors  of  the  defendant's  it  was  incumbent  on  the  plaintiff  to  give 
paper,  in  the  regular  course  of  their  busi-  some  evidence  of  malice  before  he  was 
ness,  had  had  brought  to  their  attention  entitled  to  ask  a  verdict  in  his  favor, 
the  facts  of  a  transaction  which  no  one  Taylor  v,  Hawkins,  10  Q.  B.  808,  321 ; 
ventures  to  defend.  This  transaction  in  Kenwood  v,  Harrison,  L.  R.  7  C.  B.  006. 
its  direct  consequences  was  calculated  to  The  cane  therefore  failed  to  be  made  out. 
defhiud  a  number  of  persons  of  consider-  If  such  a  discussion  of  a  matter  of  public 
able  sums  of  money ;  in  its  indirect  con-  interest  were  prima  facie  an  unlawful  act, 
sequences  it  was  likely  to  disturb  the  and  the  author  were  obliged  to  justify 
prevailing  confidence  in  an  important  every  statement  by  evidence  of  its  literal 
public  institution,  and  to  injure  the  busi-  truth,  the  liberty  of  public  discussion 
ness  reputation  of  the  city.  They  inves-  would  be  unworthy  of  being  named  as  a 
tigated  the  case,  and  laid  the  results  privilege  of  value.  '  It  would  be  better  to 
before  the  public.  No  doubt  they  might  restore  the  censorship  of  a  despotism  than 
have  used  more  carefully-guarded  Ian-  to  assume  to  give  a  liberty  which  can 
guage,  and  avoided  irritating  head  lines ;  only  be  accepted  under  a  responsibility 
hut  in  a  case  of  palpable  fraud,  which  that  is  always  threatening,  and  may  at 
this  seemed  to  be  and  was,  something  any  time  be  ruinous.  A  caution  in  ad- 
must  be  excused  to  honest  indignation ;  vance  after  despotic  methods  would  be 
for  the  beneficial  ends  to  be  subserved  by  less  objectionable  than  a  caution  in  dam- 
public  discussion  would,  in  large  measure,  ages  after,  in  good  faith,  the  privilege 
be  defeated  if  dishonesty  must  be  handled  had  been  exercised.  No  public  discus- 
with  <lelicacy,  and  fraud  spoken  of  with  sion  of  important  matters  involving  the 
such  circumspection  and  careful  and  dif-  conduct  and  motives  of  individuals  could 
ferential  choice  of  words  as  to  make  it  possibly  be  at  the  same  time  valuable  and 
appear  in  the  discussion  a  matter  of  in-  safe  under  the  rules  for  which  the  plain- 
difference.  It  is  complained  that  the  tiff  contends.  It  is  a  plausible  suggestion 
paper  followed  its  first  publication  with  that  strict  rules  of  responsibility  are  es- 
a  review  of  the  whole  case  a  week  after  sential  to  the  protection  of  reputation ; 
it  was  all  settled ;  but  this  review  was  but  it  is  most  deceptive,  for  every  man 


650  CONSTITUTIONAL  LIMITATIONS.  [CH.  XH. 

agents,  and  no  personal  misconduct,  and  is  not  shown  habitually 
to  make  his  paper  the  vehicle  of  detraction  and  malice.^ 

Publication  of  Legislative  Proceedings. 

Although  debates,  reports,  and  other  proceedings  in  legislative 
bodies  are  privileged,  it  does  not  seem  to  follow  that  the  publica- 
tion of  them  is  always  equally  privileged.  The  English  decisions 
do  not  place  such  publications  on  any  higher  ground  of  right  than 
any  other  communication  through  the  public  press.  A  member 
of  Parliament,  it  is  said,  has  a  right  to  publish  his  speech,  but  it 
must  not  be  made  the  vehicle  of  slander  against  any  individual, 
and  if  it  is,  it  is  a  libel.^  And  in  another  case  :  "  A  member  of 
[the  House  of  Commons]  has  spoken  what  he  thought  material, 
and  what  he  was  at  liberty  to  speak,  in  his  character  as  a  mem- 
ber of  that  house.  So  far  he  was  privileged ;  but  he  has  not 
stopped  there,  but,  unauthorized  by  the  house,  has  chosen  to  pub- 
lish an  account  of  that  speech,  in  what  he  has  pleased  to  call  a 
more  corrected  form,  and  in  that  publication  has  thrown  out  re- 
flections injurious  to  tlie  character  of  an  individual."  And  he 
was  convicted  and  fined  for  the  libel.* 

The  circumstance  that  the  publication  was  unauthorized  by  the 
house  was  alluded  to  in  this  opinion,  but  the  rule  of  law  would 
seem  to  be  unaffected  by  it,  since  it  was  afterwards  held  that  an 
order  of  the  house  directing  a  report  made  to  it  to  be  published 
did  not  constitute  any  protection  to  the  official  printer,  who  had 

of  common  discernment,  who  observes         ^  Daily  Post  Co.  v.  McArtlmr,  and 

what  is  taking  place  around  him,  and  Detroit  Free  Press  v.  Same,  16  Mich.  447 ; 

what  influences  control  public  opinion,  Perret  v.  New  Orleans  Times,  25  La. 

cannot  fail  to  know  that  reputation  is  Ann.  170 ;  Scripps  v.  Reilly,  36  Mich.  871 ; 

best  protected  when  the  press  is  free.  Same  v.   Same,  88  Mich.  10;  Eyening 

Impose  shackles  upon  it  and  the  protec-  News  v.  Tryon,  42  Mich.  529, 4  N.  W.  267, 

tion  fails  when  the  need  is  greatest.  Who  86  Am.  Rep.  450.    A  statutory  proTision 

would  venture  to  expose  a  swindler  or  a  that  in  actions  against  newspapers  only 

blackmailer,  or  to  give  in  detail  the  facts  actual  damages  to  property,  business,  &c., 

of  a  bank  failure  or  other  corporate  def-  should  be  recovered,  if  the  publication 

alcation,  if   every    word    and    sentence  was  in  good  faith  and  did  not  involve  a 

must  be  uttered  with  judicial  calmness  criminal  charge,  and  if,  as  soon  as  possi- 

and  impartiality  as  between  the  swindler  ble,  a  correction  was  published,  is  bad  ;  a 

and  his  victims,  and  every  fact  and  every  class  of  citizens  cannot  be  thus  favored 

inference  be  justified  by  unquestionable  nor  can  damages  be  thus  limited.     Park  v. 

legal  evidence  ?    The  undoubted  truth  is  Detroit  Free  Press  Co.,  72  Mich.  560,  40 

that  honesty  reaps  the  chief  advantages  N.  W.  781.     But  a  like  statute  has  been 

of  free  discussion ;  and  fortunately  it  is  upheld  in  Minnesota.     Alien  v.  Pioneer 

honesty  also  that  is  least  liable  to  suffer  Press  Co.,  40  Minn.  117,  41  N.  W.  986. 
serious  injury  when  the  discussion  inci-         '  Rex  v.  Lord  Abington,  2  Esp.  226. 
dentally  affects  it  unjustly."    And  see         *  Rex  r.  Creevey,  1  M.  &  S.  278,  278. 
Miner  v.  Detroit  Post  &  Tribune,  49  Mich. 
358, 13  N.  W.  773. 
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published  it  in  the  regular  course  of  his  duty,  in  compliance  with 
such  order.  All  the  power  of  the  house  was  not  sufficient  to  pro- 
tect its  printer  in  obeying  the  order  to  make  this  publication ; 
and  a  statute  was  therefore  passed  to  protect  in  the  future  per- 
sons publishing  parliamentary  reports,  votes,  or  other  proceedings, 
by  order  of  either  house.^ 

It  has  been  intimated,  however,  that  what  a  representative  is 
privileged  to  address  to  the  house  of  which  he  is  a  member,  he  is 
also  privileged  to  address  to  his  constituents ;  and  that  the  bona 
fide  publication  for  that  purpose  of  his  speech  in  the  house  is  pro- 
tected.2  And  the  practice  in  this  country  appears  to  proceed  on 
this  idea ;  the  speeches  and  proceedings  in  Congress  being  fully 
reported  by  the  press,  and  the  exemption  of  the  member  from 

^  Stat.  3  and  4  Victoria,  c.  9.  The  While  in  prison  Stockdale  commenced  a 
case  was  that  of  Stockdale  v.  Hansard,  further  suit.  The  sheriffs,  who  had  been 
very  fully  reported  in  9  Ad.  &  El.  1.  See  ordered  by  the  House  of  Commons  to 
also  11  Ad.  &  El.  253.  The  Messrs.  Hao-  restore  the  money  which  they  had  col- 
sard  were  printers  to  the  House  of  Com-  lected,  were,  on  the  other  liand,  com- 
mons, and  had  printed  by  order  of  that  peiled  by  attachments  from  the  Queen's 
liouse  the  report  of  the  inspectors  of  Bench  to  pay  it  over  to  Stockdale.  In 
prisons,  in  which  a  book,  published  by  this  complicated  state  of  affairs,  the 
Stockdale,  and  found  among  the  pris-  proper  and  dignified  mode  of  relieving 
oners  in  Newgate,  was  described  as  ob-  the  difficulty  by  the  passage  of  a  statute 
scene  and  indecent  Stockdale  brought  making  such  publications  privileged  for 
an  action  against  the  printers  for  libel,  and  the  future  was  adopted.  For  an  account 
recovered  judgment.  Lord  i)enman,  pre-  of  this  controversy,  in  addition  to  what 
siding  on  the  trial,  said  that  "  the  fact  of  appears  in  the  law  reports,  see  May,  Law 
the  House  of  Commons  baring  directed  and  Practice  of  Parliament.  166-169,  2d 
Messrs.  Hansard  to  publish  all  their  par-  ed. ;  May,  Constitutional  History,  c.  7.  A 
liamentary  reports  is  no  justification  for  case  in  some  respects  similar  to  that  of 
tiiem,  or  for  any  booki^eller  who  publishes  Stockdale  v.  Hansard  is  that  of  Popham 
any  parliamentary  report  containing  a  v.  Pickburn,  7  Hurl.  &  Nor.  891.  The 
libel  against  any  man."  The  house  re-  defendant,  the  proprietor  of  a  newspaper, 
sented  this  opinion  and  resolved,  "that  was  sued  for  publishing  a  report  made  by 
the  power  of  publishing  such  of  its  re-  a  medical  officer  of  health  to  a  vestry 
ports,  votes,  and  proceedings  as  it  shall  board,  in  pursuance  of  the  statute,  and 
deem  necessary  or  conducive  to  the  pub-  which  reflected  severely  upon  the  con- 
lie  interests  is  an  essential  incident  to  the  duct  of  the  plaintiff.  The  publication 
constitutional  functions  of  Parliament,  was  made  without  any  comment,  and  as 
more  especially  of  this  house  as  the  rep-  a  part  of  the  proceedings  of  the  vestry 
resentative  portion  of  it."  They  also  board.  It  was  held  not  to  be  privileged, 
resolved  that  for  any  person  to  institute  a  notwithstanding  the  statute  provided  for 
suit  in  order  to  call  its  privileges  in  ques-  the  publication  of  the  report  by  the  ves- 
tion,  or  for  any  court  to  decide  upon  try  board,  —  which,  however,  had  not  yet 
matters  of  privilege  inconsistent  with  been  made.  A  substantially  correct  re- 
the  determination  of  either  house,  was  a  port  of  an  open  meeting  of  a  town  council 
breach  of  privilege.  Stockdale,  however,  is  privileged.  Wallis  v.  Bazet,  34  La. 
brought  other  actions,  and  a^ain  recov-  Ann.  131. 

©red.     When  he  sought  to  enforce  these         *  Lives  of   Chief  Justices,  by  Lord 

judgments  by  executions,  his  solicitor  and  Campbell,  Vol.  III.  p.  167;  Davison  v, 

himself  were  proceeded  Against  for  con-  Duncan,  7  EI.  &  Bl.  229,  233. 
tempt  of   the   house,   and   imprisoned. 
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being  called  to  account  for  his  speech  being  apparently  supposed 
to  extend  to  its  publication  also.  When  complete  publicity  is 
thus  practised,  perhaps  every  speech  published  should  be  regarded 
as  addressed  bona  fide  by  the  representative,  not  only  to  the 
house,  but  also  to  his  constituents.  But  whether  that  view  be 
taken  or  not,  if  publication  is  provided  for  by  law,  as  in  the  case 
of  Congressional  debutes,  the  publishing  must  be  considered  as 
privileged. 

The  Jury  as  Judges  of  the  Law. 

In  a  considerable  number  of  the  State  constitutions  it  is  pro- 
vided that,  in  prosecutions  for  libel,  the  jury  shall  have  a  right  to 
determine  the  law  and  the  fact.  In  some  it  is  added,  ^^  as  in 
other  cases  ; "  in  others,  "  under  the  direction  of  the  court."  For 
the  necessity  of  these  provisions  we  must  recur  to  the  rulings  of 
the  English  judges  in  the  latter  half  of  the  last  century,  and  the 
memorable  contests  in  the  courts  and  in  Parliament,  resulting  at 
last  in  the  passage  of  Mr.  Fox's  Libel  Act,  declaratory  of  the 
rights  of  juries  in  prosecutions  for  libel. 

In  the  year  1770,  Woodfall,  the  printer  of  the  "  Morning  Ad- 
vertiser," was  tried  before  Lord  Mansfield  for  having  published  in 
his  paper  what  was  alleged  to  be  a  libel  on  the  king ;  and  his 
lordship  told  the  jury  that  all  they  had  to  consider  was,  whether 
the  defendant  had  published  the  paper  set  out  in  the  information, 
and   whether  the  innuendoes,  imputing  a  particular  meaning  to 

particular  words,  were  true,  as  that  **  the   K "   meant  his 

Majesty  King  George  III. ;  but  that  they  were  not  to  consider 
whether  the  publication  was,  as  alleged  in  the  information,  false 
and  malicious,  those  being  mere  formal  words ;  and  that  whether 
the  letter  was  libellous  or  innocent  was  a  pure  question  of  law, 
upon  which  the  opinion  of  the  court  might  be  taken  by  a  de- 
murrer, or  a  motion  in  arrest  of  judgment.  His  charge  obviously 
required  the  jury,  if  satisfied  the  publication  was  made,  and  had 
the  meaning  attributed  to  it,  to  render  a  verdict  of  guilty,  whether 
they  believed  the  publication  false  and  malicious  or  not;  in 
other  words,  to  convict  the  party  of  guilt,  notwithstanding  they 
might  believe  the  essential  element  of  criminality  to  be  wanting. 
The  jury,  dissatisfied  with  these  instructions,  and  unwilling  to 
make  their  verdict  cover  matters  upon  which  they  were  not  at 
liberty  to  exercise  their  judgment,  returned  a  verdict  of  "  guilty 
of  printing  and  publishing  only  ;^*  but  this  the  court  afterwards 
rejected  as  ambiguous,  and  ordered  a  new  trial.^ 

In  Miller's  case,  which  was  tried  the  same  year.  Lord  Mansfield 

1  20  State  Trials,  SP6. 
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instructed  the  jury  as  follows :  ^'  The  direction  I  am  going  to 
give  you  is  with  a  full  conviction  and  confidence  that  it  is  the 
language  of  the  law,**  **  If  you  by  your  verdict  find  the  defend- 
ant not  guilty,  the  fact  established  by  that  verdict  is,  he  did  not 
publish  a  paper  of  that  meaning;  that  fact  is  established,  and 
there  is  an  end  of  the  prosecution.  You  are  to  try  that  fact,  be- 
cause your  verdict  establishes  that  fact,  that  he  did  not  publish  it. 
If  you  find  that,  according  to  your  judgment,  your  verdict  is  final, 
and  if  you  find  it  otherwise  it  is  between  God  and  your  con- 
sciences, for  that  is  the  basis  upon  which  all  verdicts  ought  to  be 
founded ;  then  the  fact  finally  established  by  your  verdict,  if  you 
find  him  guilty,  is,  that  he  printed  and  published  a  paper  of  the 
tenor  and  of  the  meaning  set  forth  in  the  information;  that  is 
the  only  fact  finally  established  by  your  verdict;  and  whatever 
fact  is  finally  established  never  can  be  controverted  in  any  shape 
whatsoever.  But  you  do  not  by  that  verdict  give  an  opinion,  or 
establish  whether  it  is  or  not  lawful  to  print  or  publish  a  paper  of 
the  tenor  and  meaning  in  the  information;  for,  supposing  the 
defendant  is  found  guilty,  and  the  paper  is  such  a  paper  as  by 
the  law  of  the  land  may  be  printed  and  published,  the  defendant 
has  a  right  to  have  judgment  respited,  and  to  have  it  carried  to 
the  highest  court  of  judicature."  ^ 

Whether  these  instructions  were  really  in  accordance  with  the 
law  of  England,  it  would  be  of  little  importance  now  to  inquire. 
They  were  assailed  as  not  only  destructive  to  the  liberty  of  the 
press,  but  as  taking  from  the  jury  that  right  to  cover  by  their 
verdict  all  the  matter  charged  and  constituting  the  alleged  of- 
fence, as  it  was  conceded  was  their  right  in  all  other  cases.  In 
no  other  case  could  the  jury  be  required  to  find  a  criminal  intent 
which  they  did  not  believe  to  exist.  In  the  House  of  Lords  they 
were  assailed  by  Lord  Chatham;  and  Lord  Camden^  the  Chief 
Justice  of  the  Common  Pleas,  in  direct  contradiction  to  Lord 
Momsfieldy  declared  his  instructions  not  to  be  the  law  of  England. 
Nevertheless,  with  the  judges  generally,  the  view  of  Lord  Manth 
field  prevailed,  and  it  continued  to  be  enforced  for  more  than 
t^wenty  years,  so  far  as  juries  would  suffer  themselves  to  be  con- 
trolled by  the  directions  of  the  courts. 

The  act  known  as  Mr.  Fox's  Libel  Act  was  passed  in  1792, 
against  the  protest  of  Lord  Thurlow  and  five  other  lords,  who 
predicted  from  it  ^  the  confusion  and  destruction  of  the  law  of 
England*"     It  was  entitled  ^^An  act  to  remove  doubts  respect- 

1  20  Stote  Trials,  870,  891.    For  an     see  The  Forum,  by  David  Paul  Brown, 
account  of  the  raising  of  the  same  ques-     Vol.  I.  p.  280. 
tion  in  Pennsylvania,  so  early  as  1692, 
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ing  the  fanctions  of  janes  in  cases  of  libel,**  and  it  declared  and 
enacted  that  the  jurj  might  gire  a  general  verdict  of  gniltj  or 
not  gnilty,  upon  the  whole  matter  pat  in  issae  upon  the  indict- 
ment or  information,  and  should  not  be  required  or  directed  bj 
tiie  court  or  judge  before  whom  it  should  be  tried  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same 
in  the  indictment  or  information :  Provided,  that  on  every  such 
trial  the  court  or  judge  before  whom  it  should  be  tried  should, 
according  to  their  discretion,  give  their  opinion  and  direction  to 
the  jury  on  the  matter  in  issue,  in  like  manner  as  in  other  crim- 
inal cases :  Provided  dUo^  that  nothing  therein  contained  should 
prevent  the  jury  from  finding  a  special  verdict  in  their  discretion^ 
as  in  other  criminal  cases :  Provided  al$o^  that  in  case  the  jury 
should  find  the  defendant  guilty,  he  might  move  in  arrest  of 
judgment  on  such  ground  and -in  such  manner  as  by  law  he  mi^t 
have  done  before  the  passing  of  the  act. 

Whether  this  statute  made  the  jury  the  rightful  judges  of  the 
law  as  well  as  of  the  facts  in  libel  cases,  or  whether,  on  the  other 
hand,  it  only  placed  these  cases  on  the  same  footing  as  other 
criminal  prosecutions,  leaving  it  the  duty  of  the  jury  to  accept 
and  follow  the  instructions  of  the  judge  upon  the  criminal  char- 
acter of  the  publication,  are  questions  upon  which  there  are  still 
differences  of  opinion.  Its  friends  have  placed  the  former  con- 
struction upon  it,  while  others  adopt  the  opposite  view.^ 

In  the  United  States  the  dis|>08ition  of  the  early  judges  was  to 
adopt  the  view  of  Lord  Mansfield  as  a  correct  exposition  of  the 
respective  functions  of  court  and  jury  in  cases  of  libel ;  and  on 
the  memorable  trial  of  Callendar,  which  lead  to  the  impeachment 
of  Judge  Chase^  of  the  United  States  Supreme  Court,  the  right  of 
the  jury  to  judge  of  the  law  was  the  point  in  dispute  upon  which 
that  judge  first  delivered  his  opinion,  and  afterwards  invited  argu- 
ment. The  charge  there  was  of  libel  upon  President  Adams, 
and  it  was  prosecuted  under  the  Sedition  Law,  so  called,  which 
expressly  provided  that  the  jury  should  have  the  right  to  deter- 
mine the  law  and  the  fact,  under  the  direction  of  the  court,  as  in 
other  cases.  The  defence  insisted  that  the  Sedition  Law  was 
unconstitutional  and  void,  and  proposed  to  argue  that  question  to 
the  jury,  but  were  stopped  by  the  court.  The  question  of  the 
constitutionality  of  a  statute,  it  was  said  by  Judge  Cluue,  was  a 
judicial  question,  and  could  only  be  passed  upon  by  the  court ; 
the  jury  might  determine  the  law  applicable  to  the  case  under 

1  Compare  Forsyth  on  Trial  bj  Jury,  c.  12,  with  May*8  Constitutional  History  of 
England,  c.  0. 
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the  statute,  but  tliej  could  not  inquire  into  the  validity  of  the 
statute  bv  which  that  right  was  given.^ 

Whatever  may  be  the  true  import  of  Mr.  Fox's  Libel  Act,  it 
would  seem  clear  that  a  constitutional  provision  which  allows  the 
jury  to  determine  the  law,  refers  the  questions  of  law  to  them  for 
their  rightful  decision.  Wherever  such  provisions  exist,  the  jury, 
we  think,  are  the  judges  of  the  law ;  and  the  argument  of  coun- 
sel upon  it  is  rightfully  addressed  to  both  the  court  and  the  jury. 
Nor  can  the  distinction  be  maintained  which  was  taken  by  Judge 
ChasBy  and  which  forbids  the  jury  considering  questions  affecting 
the  constitutional  validity  of  statutes.  When  the  question  before 
them  is,  what  is  the  law  of  the  case,  the  highest  and  paramount 
law  of  the  case  cannot  be  shut  from  view.  Nevertheless,  we  con- 
ceive it  to  be  proper,  and  indeed  the  duty  of  the  judge,  to  instruct 
the  jury  upon  the  law  in  these  cases,  and  it  is  to  be  expected  that 
they  will  generally  adopt  and  follow  his  opinion. 

Where,  however,  the  constitution  provides  that  they  shall  be 
judges  of  the  law  ^^as  in  other  cases,*'  or  may  determine  the  law 
and  the  fact  '^  under  the  direction  of  the  court,"  we  must  perhaps 
conclude  that  the  intention  has  been  simply  to  put  libel  cases  on 
the  same  footing  with  any  other  criminal  prosecutions,^  and  that 
the  jury  will  be  expected  to  receive  the  law  from  the  court. 

1  Wharton*t  SUte  Trialt,  688.  tock  v.  O'Neill,  63  Pa.  St.  256,  8  Am. 

*  "  By  the  last  clause  of  the  sixth  see-  Rep.  644,  Sharswood,  J.,  says :  "  There 

tion  of  the  eighth  article  of  the  Constito-  can  be  no  doubt  that  both  in  criminal 

tion  of  this  State,  it  is  declared  that  *  in  and  civil  cases  the  court  may  express 

all  indictments  fur  libels  the  jury  shall  to  the  jury  their  opinion  as  to  whether 

have  the  right  to  determine  the  law  and  the   publication  is   libellous.    The   dif- 

the  facts  under  the  direction  of  the  court,  ference  is  that  in  criminal  cases  they 

as  in  other  cases.'    It  would  seem  from  are  not  bound  to  do  so,  and  if  they  do, 

this  that  the  framers  of  our  Bill  of  Rights  their  opinion  is  not  binding  on  the  jury, 

did  not  imagine  that  juries  were  right-  who  may  give  a  general  Terdict  in  oppo- 

fully  judges  of  law  and  fact  in  criminal  sition  to  it;  and  if  tliat  Terdict  is  for  the 

cases,  independently  of  the  directions  of  defendant,  a  new  trial  cannot  be  granted 

courts.    Their  right  to  judge  of  the  law  against  his  consent.    As  our  declaration 

ifl  a  right  to  be  exercised  only  under  the  of  rights  succinctly  expresses  it,  the  jury 

direction  of  the  court;  and  if  they  go  have  the  right  to  determine  the  law  and 

aside  from  that  direction  and  determine  the  facts  in  indictments  for  libel,  as  in 

the  law   incorrectly,   they  depart  from  otlier  cases.    But  in  civil  cases  the  judge 

their  duty,  and  commit  a  public  wrong ;  is  bound  to  instruct  the  jury  as  to  whether 

and  this  in  criminal  as  well  as  in  civil  the  publication  is  libeUous,  supposing  the 

cases."    Montgomery  v,  Sute,  11  Ohio,  innuendoes  to  be  true ;  and  if  that  in- 

424,  427.     See  also,  State  v,  Allen,  1  Mo-  struction  i«  disregarded,  the  rerdict  will 

Cord,  625;  SUte  v.  Jny,  84  N.  J.  868,  be  set  aside  as  contrary  to  law.    In  Eng- 

870.  land,  the  courts  have  recently  disregarded. 

The  Constitution  of  Pennsylvania  de-  to  some  extent,  this  plain  distinction  be- 

Clares  that  "  in  all  indictments  for  libels  tween  criminal  and  ciyil  proceedings.    It 

the  jury  shall  have  a  right  to  determine  appears  to  bo  put  upon  the  ground  that 

the  law  and  the  facts,  under  the  direction  Mr.  Fox's  act,  though  limited  in  terms  to 

of  the  court,  as  in  other  cases."    In  Pi^  indictments  and  informations, was  declara- 
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"  Good  Motives  and  Justifiahle  Jind$J^ 

civil  suits  to  recover  damages  for  slander  or  libel,  the  truth 
is  generally  a  complete  defence,  if  pleaded  and  established.^  In 
criminal  prosecutions  it  was  formerly  not  so.  The  basis  of  the 
prosecution  being  that  the  libel  was  likely  to  disturb  the  peace 
and  order  of  society,  that  liability  was  supposed  to  be  all  the 
greater  if  the  injurious  ciiarges  were  true,  as  a  man  would  be 
more  likely  to  commit  a  breach  of  the  peace  when  the  matters 
alleged  agai]ist  him  were  true  than  if  they  were  false,  in  which 
latter  case  he  might,  perhaps,  afford  to  treat  them  with  contempt.^ 
Hence  arose  the  common  maxim,  ^'The  greater  the  truth,  the 
greater  the  libel,"  which  subjected  the  law  on  this  subject  to  a 
great  deal  of  ridicule  and  contempt.  The  constitutional  provi- 
sions we  have  quoted  generally  make  the  truth  a  defence  if  pub- 
lished with  good  motives  and  for  justifiable  ends.  Precisely  what 
showing  shall  establish  good  motives  and  justifiable  occasion  must 
be  settled  by  future  decisions.  In  one  case  the  suggestion  was 
thrown  out  that  proof  of  the  truth  of  the  charge  alone  might  be 
sufficient,^  but  this  was  not  an  authoritative  decision,  and  it  could 


tory  of  the  law  in  all  cases  of  libel ;  upon 
what  principle  of  construction,  l)0\Tever, 
it  is  not  Tery  easy  to  understand.  It  is 
there  the  approved  practice  for  the  judge 
in  civil  actions,  after  explaining  to  the 
Jury  the  legal  definition  of  a  libel,  to 
leave  to  them  the  question  whether  the 
publication  upon  which  the  action  is 
founded  falls  within  that  definition.  Fol- 
kard's  Stark.  202;  Baylis  v.  Lawrence, 
11  A.  &  £.  920 ;  Farmiter  v.  Coupland,  6 
M.  &  W.  105 ;  Campbell  v.  Spottiswoode, 
8  B.  &  S.  781 ;  Cox  v.  Lee,  L.  R.  4  Excli. 
284.  These  cases  were  followed  in  Shat- 
tuck  V.  Allen,  4  Gray,  540.  Yet  it  is  clearly 
held  that  a  verdict  for  the  defendnnt  upon 
that  issue  will  be  set  aside,  and  a  new 
trial  granted.  Hakewell  v.  Ingram,  28 
Eng.  Law  &  Eq.  413.  '  Tliough  in  crim- 
inal proceedings  for  libel,' says  ./aruM,  Ch. 
J.,  'there  may  be  no  review,  in  civil 
matters  there  are  cases  in  which  verdicts 
for  the  defendant  are  set  aside  upon  the 
ground  that  the  matter  was  a  libel,  though 
the  jury  found  it  was  not.'  This  roust 
be  conceded  to  be  an  anomaly ;  and  it 
will  be  best  to  avoid  a  practice  which 
leads  to  such  a  result  The  law,  indeed, 
may  be  considered  as  settled  in  this  State 
by  long  practice,  never  questioned,  but 


incidentally  confirmed  in  McConkle  v. 
Binns,  5  Binn.  340  ;  and  Hays  i;.  Brierly, 
4  Watts,  392.  It  was  held  in  the  case 
last  cited  tliat  where  words  of  a  dubious 
import  are  used,  the  plaintiff  Ims  a  right 
to  aver  their  meaning  by  innuendo,  and 
the  truth  of  sucli  innuendo  is  for  the  jury. 
In  New  York,  since  the  recent  English 
cases,  the  question  has  been  sbly  dis- 
cussed and  fully  considered  in  Snyder  v. 
Andrews,  6  Barb.  48;  Green  v.  Telfair, 
20  Barb.  11;  Hunt  v.  Bennett,  19  N.  Y. 
173;  and  the  law  established  on  its  old 
foundations."  Under  like  provisions  in 
Tennessee,  it  is  held  no  error  to  charge 
that,  if  the  jury  finds  certain  things  true, 
the  publication  is  prima  facie  libellous. 
Banner  Pnb.  Co.  v.  Slate,  16  Lea,  176. 
Although  the  jury  are  judges  of  the  law 
and  factSf  it  is  held  that  the  court  should 
declare  the  law,  as  in  other  cases.  State 
V.  Syphrett,  27  S.  C.  29,  2  S.  E.  624. 

1  Foss  V.  Hildreth,  10  Allen,  76.  See 
ante,  pp.  607,  608. 

s  State  i;.  Lehre,  2  Brev.  446,  4  Am. 
Dec.  596. 

'  Charge  of  Judge  Bettt  to  the  jury  in 
King  V.  Root,  4  Wend.  121 :  "Should  the 
scope  of  proofs  and  circumstances  lead 
you  to  believe  the  defendants  had  no 
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not  be  trae  in  any  case  where  the  matter  pablished  was  not  fit  to 
be  spread  before  the  public,  whether  true  or  false.  It  must  be 
held,  we  think,  that  where  the  defendant  justifies  in  a  criminal 
prosecution,  the  burden  is  upon  him  to  prove,  not  only  the  truth 
of  the  charge,  but^U^o  the  '^  good  motives  and  justifiable  ends" oft 
the  publication.  These  might  appear  from  the  very  character  | 
of  the  publication  itself,  if  it  was  true ;  as  where  it  exhibited  the 
misconduct  or  unfitness  of  a  candidate  for  public  office ;  but 
where  it  related  to  a  person  in  private  life,  and  who  was  himself 
taking  no  such  action  as  should  put  his  character  in  issue  before 
the  public,  some  further  showing  would  generally  be  requisite 
after  the  truth  had  been  proved.^ 

good  end  in  contemplation,  that  tliey  again.  Was  it  you  ?  Was  it  you  ?  "  On 
were  instigated  to  these  cliarges  solely  the  trial  the  defendant  introduced  evi- 
to  avenge  personal  and  political  resent-  dence  to  prove,  and  contended  that  he 
ments  against  the  plaintiff,  still,  if  they  did  prove,  all  the  facts  alleged  in  his  pub- 
have  satisfactorily  shown  the  charges  to  lication.  The  court  charged  the  Jury 
be  true,  they  must  be  acquitted  of  all  lia-  that  the  burden  was  upon  the  defendant 
bility  to  damages  in  a  private  action  on  to  show  that  the  matter  charged  to  be 
account  of  the  publication.  Indeed,  if  libellous  was  published  with  good  mo- 
good  motives  and  justifiable  ends  must  tives  and  fur  justifiable  ends;  that  mal- 
be  shown,  they  might  well  be  implied  ice  is  the  wilful  doing  of  an  unlawful  act, 
from  the  establishment  of  the  truth  of  a  and  does  not  necessarily  imply  personal 
charge,  for  the  like  reason  that  malice  is  ill-will  towards  the  person  libelled.  The 
inferred  from  its  falsity."  Malice,  it  is  defendant  excepted  to  the  ruling  of  the 
said  by  Abbott,  Ch.  J.,  is  alleged  in  the  court  as  applied  to  the  facts  proved,  con- 
declaration  "  rather  to  exclude  the  suppo-  tending  that,  having  proved  the  truth  of 
•ition  that  the  publication  may  have  been  all  the  facts  alleged  in  the  libel,  and  the 
made  on  some  innocent  occasion  than  for  publication  being  in  reference  to  an  ille- 
any  other  purpose."  Duncan  v.  Thwaites,  gal  tmfilc,  a  public  nuisance,  the  jury 
3  B.  &  C.  550, 585.  See  Moore  v.  Stephen-  should  have  been  instructed  that  it  was 
son,  27  Conn.  14.  incumbent  on  the  government  to  show 
1  In  Commonwealth  o.  Bonner,  9  Met  that  defendant's  motives  were  malicious, 
410,  the  defendant  was  indicted  for  a  in  the  popular  sense  of  the  word,  as  re- 
libel  on  one  Oliver  Brown,  in  the  fol-  spects  said  Brown.  By  the  court,  Shaw, 
lowing  words :  "  However,  there  were  a  Ch.  J. :  "  The  court  are  of  opinion  that 
few  who,  according  to  the  old  toper's  the  charge  of  the  judge  of  the  Common 
dictionary,  were  drunk ;  yea,  in  all  con-  Pleas  was  strictly  correct  If  the  pub- 
science,  drunk  as  a  drunken  man ;  and  lication  be  libellous,  that  is,  be  such  as  to 
who  and  which  of  you  desperadoes  of  bring  the  person  libelled  into  hatred,  con- 
the  town  got  them  so?  Was  it  you  tempt,  and  ridicule  amongst  the  people, 
whose  groggery  was  open,  and  the  rat  malice  is  presumed  from  the  injurious 
soup  measured  out  at  your  bar  to  drunk-  act.  But  by  Rev.  Stat  c.  133,  §  6.  '  in 
ards,  while  a  daughter  lay  a  corpse  in  every  prosecution  for  writing  or  publish- 
your  house,  and  even  on  the  day  she  was  ing  a  libel,  tlie  defendant  may  give  in 
laid  in  her  cold  and  silent  grave,  a  victim  evidence,  in  his  defence  upon  the  trial, 
of  God's  chastening  rod  upon  your  guilty  the  truth  of  the  matter  contained  in  the 
drunkard-manufacturing  head?  Was  it  publication  charged  as  libellous:  pro- 
you  who  refused  to  close  your  drunkery  vided,  that  such  evidence  shaU  not  be 
on  the  day  that  your  aged  father  was  deemed  a  sufilcient  justification,  unless 
laid  in  the  narrow  house  appointed  for  it  shall  be  further  made  to  appear,  on 
all  the  living,  and  which  must  ere  long  the  trial,  that  the  matter  charged  to  be 
receive  your  recreant  carcass  ?    We  ask  libellous  was  published  with  good  mo- 

42 
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tivet  and  for  jostiflable  ends/  Nothing  v.  Wliite,  7  Ired.  180;  SUte  v.  Buitihuii, 
can  be  more  explicit.  The  judge,  there-  9  N.  U.  34 ;  Cole  v.  Wilson,  18  B.  Moor, 
fore,  was  right  in  directing  the  jury  that,  212 ;  Uagan  v.  Hendry,  18  Md.  177 ;  Brad- 
after  the  publication  had  been  shuwn  to  ley  v.  Heath,  12  Pick.  163,  22  Am.  Dec 
hare  been  made  by  the  defendant,  and  418 ;  Snyder  v,  Fulton,  84  Md.  128,  6  Am. 
to  be  libellous  and  malicious,  the  burden  Rep.  614;  Commonwealth  v.  Snelling,  15 
was  on  the  defendant,  not  only  to  prove  Pick.  •i37.  The  fact  that  the  publication 
the  truth  of  the  matter  charged  as  libel-  is  copied  from  another  source  is  clearly 
loos,  but  likewise  that  it  was  published  no  protection,  if  it  is  not  true  in  fact, 
with  good  motives  and  for  justifiable  Regina  v.  Newman,  ubi  Bup,  Compare 
ends.  We  are  also  satisfied  that  the  Saunders  v.  Mills,  6  Bing.  213  ;  Creevy  r. 
judge  was  right  in  his  description  or  Carr,  7  C.  &  P.  64;  Snllings  v.  Shake- 
definition  of  legal  malice,  that  it  is  not  speare,  40  Mich.  408,  9  N.  W.  461. 
malice  in  its  popular  sense;  viz.,  that  of  Neither  are  the  motives  cr  good  char- 
hatred  and  ill-will  to  tiie  party  lilielled,  acter  of  the  defendant,  if  he  has  pub- 
bnt  an  act  done  wilfully,  unlawfully,  and  lished  libellous  matter  which  is  false, 
in  violation  of  the  just  rights  of  another.''  Bartlielemy  p.  People,  2  Hill,  248;  Com- 
And  yet  it  would  seem  as  if,  conceding  monwealth  v.  Snelling,  15  Pick.  387 ; 
the  facts  published  to  be  true,  the  jury  Wilson  v.  Noonan,  27  Wis.  598.  Where 
ought  to  have  found  the  occasion  a  proper  the  truth  is  relied  upon  as  a  defence,  the 
one  for  correcting  such  indecent  conduct  charge  should  appear  to  be  true  as  made, 
by  public  exposure.  See  further  on  this  Wliittemore  v.  Weiss,  33  Mich.  848 ; 
subject,  Regina  v.  Newman,  1  El.  &  Bl.  Palmer  v.  Smith,  21  Minn.  419.  [For  an 
268  and  558;  8.  c.  18  Eng.  L.  &  Eq.  118;  article  on  this  general  subject  of  Liberty 
Barthelemy  v.  People,  2  Hill,  248;  State  of  the  Press,  see  34  Am.  L.  Rev.  321.] 
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CHAPTER  XIII. 

OP  RELIGIOUS  LIBEBTT. 

A  CAREFUL  examination  of  the  American  constitations  will 
disclose  the  fact  that  nothing  is  more  fullj  set  forth  or  more 
plainly  expressed  than  the  determination  of  their  authors  to  pre- 
serve and  perpetuate  religious  liberty,  and  to  guard  against  the 
slightest  approach  towards  the  establishment  of  an  inequality  in 
the  civil  and  political  rights  of  citizens,  which  shall  have  for  its 
basis  only  their  differences  of  religious  belief.  The  American 
people  came  to  the  work  of  framing  their  fundamental  laws,  after 
centuries  of  religious  oppression  and  persecution,  sometimes  by 
one  party  or  sect  and  sometimes  by  another,  had  taught  them  the 
utter  futility  of  all  attempts  to  propagate  religious  opinions  by 
the  rewards,  penalties,  or  terrors  of  human  laws.  They  could 
not  fail  to  perceive,  also,  that  a  union  of  Church  and  State,  like 
that  which  existed  in  England,  if  not  wholly  impracticable  in 
America,  was  certainly  opposed  to  the  spirit  of  our  institutions, 
and  that  any  domineering  of  one  sect  over  another  was  repressing 
to  the  energies  of  the  people,  and  must  necessarily  tend  to  dis- 
content and  disorder.  Whatever,  therefore,  may  have  been  their 
individual  sentiments  upon  religious  questions,  or  upon  the  pro- 
priety of  the  State  assuming  supervision  and  control  of  religious 
afiFairs  under  other  circumstances,  the  general  voice  has  been, 
that  persons  of  every  religious  persuasion  should  be  made  equal 
before  the  law,  and  that  questions  of  religious  belief  and  reli- 
gious worship  should  be  questions  between  each  individual  man 
and  his  Maker.  Of  these  questions  human  tribunals,  sp  long  as 
the  public  order  is  not  disturbed,  are  not  to  take  cognizance,  except 
as  the  individual,  by  his  voluntary  action  in  associating  himself 
with  a  religious  organization,  may  have  conferred  upon  such 
organization  a  jurisdiction  over  him  in  ecclesiastical  matters.^ 


^  Thereligioue  societieB  which  exist  in 
America  are  mere  voluntary  Bocicties, 
having  little  resemblance  to  those  which 
constitute  a  part  of  the  machinery  of  gov- 
ernment in  England.  They  are  for  the 
most  part  formed  under  general  law8» 
which  permit  the  voluntary  incorpora- 


tion of  attendants  upon  religious  worship, 
with  power  in  the  corporation  to  hold 
real  and  personal  estate  for  the  purposes 
of  their  organization,  but  not  for  other 
purposes.  Such  a  society  is  "a  volun- 
tary association  of  individuals  or  families, 
united  for  the  purpose  of  having  a  com- 
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These  constitutions,  therefore,  have  not  established  religious  tol- 
eration merelj,  but  religious  equality;  in  that  particular  being 

nion  place  of  worship,  and  to  provide  a  government,  faith,  form  of  worBhip,  dis- 
proper  teacher  to  instruct  them  in  relig^  cipline,  and  ecclesiastical  reUtions  at  will, 
ious  doctrines  and  duties,  and  to  adminis-  subject  only  to  the  restraint  imposed  by 
ter  the  ordinances  of  baptism,  &c.  Al-  tiieir  articles  of  association,  and  to  the 
though  a  church  or  body  of  professing  general  laws  of  the  State.  Keyser  v. 
Christians  is  almost  uniformly  connected  Stansifer,  0  Ohio,  S03 ;  Robertson  v. 
with  such  a  society  or  congregation,  the  Bullions,  11  N.  Y.  243 ;  Parish  of  Bellport 
members  of  the  church  have  no  other  or  v.  Tooker,  29  Barb.  256,  21  N.  Y.  267  ; 
greater  rights  than  any  other  members  Burrel  v.  Associated  Reform  Church,  44 
of  the  society  who  statedly  attend  with  Barb.  282;  O'Hiira  p.  Stack,  90  Pa.  St. 
them  for  the  purposes  of  divine  worship.  477 ;  Warner  v.  Bowdoin  Sq.  Bapt.  Soc. ; 
Over  tlie  church,  as  such,  the  legal  or  148  Mass.  400,  19  N.  £.  408.  In  New 
temporal  tribunals  of  the  State  do  not  Hampshire  the  signers  of  the  articles  of 
profess  to  have  any  jurisdiction  what-  association  and  not  the  pew-H>wners  are  the 
ever,  except  so  far  as  is  necessary  to  corporators.  Trinitarian  Cong.  Soa  «. 
protect  the  civil  rights  of  others,  and  to  Union  Cong.  Soc.,  61  N.  H.  384.  See 
preserve  the  public  peace.  All  questions  also  Holt  v.  Downs,  iS  N.  H.  170.  An 
relating  to  the  faith  and  practice  of  the  action  will  not  lie  against  an  incorporated 
church  and  its  members  belong  to  the  ecclesiastical  society  for  tlie  wrongful 
church  judicatories,  to  whicli  they  have  expulsion  of  a  member  by  the  church, 
voluntarily  subjected  themselves.  But,  Hardin  v.  Baptist  Church,  51  Mich.  137, 
as  a  general  principle,  those  ecclesiastical  16  N.  W.  403 ;  Sale  v.  First  Baptist  Cli., 
judicatories  cannot  interfere  with  tlie  62  Iowa,  26,  17  N.  W.  143.  Tlie  courta 
temporal  concerns  of  the  congregation  or  of  the  State  have  no  general  jurisdiction 
society  with  which  the  church  or  the  and  control  over  the  officers  of  such  cor* 
members  thereof  are  connected."  Wal-  porations  in  respect  to  the  performance 
worth,  Chancellor,  in  Baptist  Church  v.  of  their  official  duties ;  but  as  in  respect 
Wetherell,  3  Paige,  296,  301,  24  Am.  to  the  property  which  tliey  hold  for  the 
Dec.  223.  See  Ferraria  v.  Vasconcellos,  corporation  tliey  stand  in  position  of 
81  111.25;  Lawyers.  Cipperly,  7  Paige,  trustees,  the  courts  may  exercise  the  same 
281;  Sliannon  v.  Frost,  8  B.  Monr.  253;  supervision  as  in  other  cases  of  trust. 
German,  &c.  Cong.  v.  Pressler,  17  La.  Ferraria  v.  VasoonceUos,  31 I1L25;  Smith 
Ann.  127 ;  Sohier  v.  Trinity  Church,  109  v.  Nelson,  18  Vt  511 ;  WaUon  v.  Avery,  2 
Mass.  1 ;  Calkins  v.  Cheney,  92  111.  463.  Bush,  382 ;  Watson  v.  Jones,  18  Wall. 
Equity  will  not  determine  questions  of  679;  Hale  v.  Everett,  53  N.  H.  9;  Box- 
faith,  doctrine,  and  schism  unless  neoes-  well  r.  Affleck,  79  Va.  402 ;  First  Ref. 
sarily  involved  in  the  enforcement  of  Pres.  Ch.  v.  Bowden,  14  Abb.  N.  C.  356. 
ascertained  trusts.  Fadness  v.  Braun-  Where  a  bishop  holds  property  in  trust, 
borg,  73  Wis.  257,  41  N.  W.  84.  Such  a  upon  his  insolvency,  courts  will  prevent 
corporation  is  not  an  ecclesiastical,  but  the  diversion  of  the  property  to  liis  credi- 
merely  a  private  civil  corporation,  the  tors.  Mannix  v.  Purcell,  46  Ohio  St.  102, 
members  of  the  society  being  the  corpo-  19  N.  E.  572.  But  the  courts  will  inter- 
rators,  and  the  trustees  the  managing  fere  where  abuse  of  trust  is  alleged,  only 
officers,  with  such  powers  as  the  statute  in  clear  cases,  especially  if  the  abuse 
confers,  and  the  ordinary  discretionary  alleged  be  a  departure  from  the  tenets  of 
powers  of  officers  in  civil  corporations,  the  founders  of  a  charity.  Happy  r.Mor- 
Robertson  v.  Bullions,  11  N.  Y.  243 ;  ton,  88  111.  89a  See  Hale  v.  Everett,  53 
Miller  v.  Gable,  2  Denio,  492.  Compare  N.  H.  9.  It  is  competent  to  form  such 
Watson  I'.  Jones,  13  Wall.  679.  The  societies  on  the  basis  of  a  community  of 
cliurch  connected  with  the  society,  If  any  property.  Scribner  v.  Rapp,  5  Watts.  311, 
there  be,  is  not  recognized  in  the  law  as  30  Am.  Dec.  327  ;  Gaas  v.  Wilhite.  2  Dana, 
a  distinct  entity  ;  the  corporators  in  the  170,  26  Am.  Dec.  446 ;  Waite  e.  Merrill,  4 
society  are  not  necessarily  members  Me.  102.  16  Am.  Dec.  288.  The  articles 
thereof,  and  the  society  may  change  its  of  association  will  determine  who  may 
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far  in  advance  not  only  of  the  mother  country,  but  also  of  mucli 
of  the  colonial  legislation,  which,  though  more  liberal  than  that 

vote  when  the  State  law  does  not  pre-  III.  463;  Gartin  v.  Penick,  6  Bush,  110; 

scribe  qaalifinations.    State  v.  Crowell,  Lucas  v.  Case,  9  Bush,  297 ;  People  v, 

9  N.  J.  391.     Should  there  be  a  disruption  German,  &c.  Church,  53  N.  Y.  108 ;  Gros- 

of  the  society,  the  title  to  the  property  yenor  v.  United  Society,  118  Mass.  78; 

will  remtiin  with  that  part  of  it  which  ia  State    v.  Hebrew  Congregation,   80  La. 

acting  in  harmony  with  its  own  law ;  se-  Ann.  t205,  83  Am.   Rep.   217;  State  v. 

ceders  wiU  be  entitled  to  no  part  of  it.  Bibb  St.  Ch,  84  Ala.  23, 4  So.  40;  Living- 

McGinnis  v.  Watson,  41  Pa.  St.  9  ;  M.  E.  ston  v.  Rector,  &c.,  45  N.  J.  L.   230 ; 

Church  V,  Wood,  5  Ohio,  283;  Keyser  v,  Richardson  v.  Union  Cong.  Soc.,  58  N..M. 

SUnsifer,  6  Ohio,  863 ;  Shannon  v.  Frost.  187  ;  Matter  of  First  Pres.  Soc,  106  N.  Y. 

8  B.  Monr.  253;  Gibson  v.  Armstrong,  7  251,  12  N.  E.  626;  Fadness  v,  Braunborg, 
B.  Monr.  481 ;  Uadden  v,  Chorn,  8  B.  78  Wis.  257,  41  N.  W.  84.  Decision  of 
Monr.  70;  Ferraria  v.  Yasconcellos,  23  church  tribunal  as  to  the  election  of  a 
III.  456;  Femstler  v.  Siebert,  114  Pa.  St.  deacon  is  conclusive.  Atty.-Gen.  v.  Geer- 
196,  6  Atl.  165;  Dressen  v.  Brameier,  56  lings,  55  Mich.  562,  22  N.  W.  89.  But 
Iowa,  756,  9  N.  W.  198.  And  this  eren  trustees  may  be  prevented  by  the  courts 
though  there  may  have  been  a  change  in  from  continuing  to  employ  a  minister  who 
doctrine  on  tlie  part  of  the  controlling  has  been  deposed :  Isham  v.  Fullager,  14 
majority.  Keyser  v.  Stansifer,  6  Ohio,  Abb.  N.  C.  868 ;  see  Hatchett  v.  Mt. 
368.  See  Petty  r.  Tooker,  21  N.  Y.  267 ;  Pleasant  Ch.,  46  Ark.  291 ;  from  closing 
Horton  v.  Baptist  Church,  34  Vt.  809;  a  church  building:  Isham  v.  Trustees,  63 
Eggleston  v,  Doolittle,  83  Conn.  396  ;  How.  Pr.  465 ;  and  may  be  compelled  to 
Miller  p.  English,  21  N.  J.  817 ;  Niccolls  open  it  to  a  regularly  assigned  pastor. 
V.  liugg,  47  III.  47;  Kinkead  r.  McKee,  People  v.  Conley,  42  Hun,  98;  Whitecar 

9  Bush,  535 ;  Baker  v.  Ducker,  79  Cal.  v.  Michenor,  37  N.  J.  £q.  6.  In  a  oongre- 
865,  21  Pac.  764.  Whichever  body  the  gationally  governed  church  a  minority  of 
ecclesiastical  authorities  recognize  as  the  officers  may  be  enjoined  from  putting  in 
church,  whether  it  contains  a  majority  of  an  organ  against  the  wish  of  the  majority 
members  or  not,  is  entitled  to  the  prop-  of  the  officers  and  members  :  Hackney  v. 
erty.  Gaflf  y.  Greer,  88  Ind.  122;  White  Vawter,  39  Kan.  615,  18  Pac.  699;  and  a 
Lick  Meeting  v.  White  Lick  Meeting,  89  minority  of  members  from  excluding  the 
Ind.  136.  Peculiar  rights  sometimes  minority  from  using  the  church.  Bates 
arise  on  a  division  of  a  society ;  as  to  r.  Houston,  66  Ga.  198.  But  an  cxcom- 
which  we  can  only  refer  to  Reformed  munication  will  not  be  allowed  to  affect 
Church  V,  Schoolcraft,  65  N.  Y.  134  ;  Kin-  civil  rights.  Fitzgerald  t\  Robinson,  112 
kead  v.  McKee,  9  Bush,  535 ;  Niccolls  v,  Mass.  371.  As  to  the  nature  and  effect 
Bugg,  47  111.  47 ;  Smith  v.  Swormstedt,  of  the  contract  between  the  society  and 
16  How.  288 ;  Henry  i^.  Deitrich,  84  Pa.  the  minister,  see  Avery  v.  Tyringham,  3 
St.  286.  The  administration  of  church  Mass.  160,  3  Am.  Dec.  105,  and  note ; 
rules  or  discipline  the  courts  of  the  State  Perry  t^.  Wheeler,  12  Bush,  541;  Enst 
do  not  interfere  with,  unless  civil  rights  Norway  Lake  Ch.  v.  Froislie,  37  Minn, 
become  involved,  and  then  only  for  the  447,  35  N.  W.  260;  Downs  v,  Bowdoin 
protection  of  such  rights.  Hendrickson  Sq.  Bapt.  Soc,  149  Mass.  185,  21  N.  £. 
V.  Decow,  1  N.  J.  £q.  577 ;  Harmon  v.  294 ;  West  r.  First  Pres.  Ch.,  41  Minn. 
Dreher,  Speers  Eq.  87;  DIeffendorf  v.  94,  42  N.  W.  922.  Under  New  York 
Ref.  Cal.  Church,  20  Johns.  12;  Wilson  statute  unless  a  minister's  salary  is  fixed 
V.  Johns  Island  Church,  2  Rich.  Eq.  192 ;  in  a  certain  way,  the  church  is  not  liable. 
Den  r.  Bolt<m,  12  N.  J.  206  ;  Baptist  Landers  er.  Frank  St.  M.  E.  Ch.,  97  N.  Y. 
Church  V.  Wetherell,  3  Paige,  301 ;  Ger-  119.  The  civil  courts  may  intervene  as 
man  Reformed  Church  v.  Seibert,  3  Pa.  to  a  breach  of  contract  for  salary.  Bird 
8t.  282;  State  i;.  Farris,  45  Mo.  188;  i;.  St.  Mark's  Church,  62  Iowa,  567,  17 
McGinnis  v.  WaUon,  41  Pa.  St.  9;  Wat-  N.  W.  747.  As  to  what  is  extra  vires  for 
son  V,  Jones,  13  Wall.  679 ;  Chase  v.  such  a  society,  see  Harriman  v.  Baptist 
Cheney,  58  111.  509 ;  Calkins  v.  Cheney,  92  Church,  68  Ga.  186,  36  Am.  liep.  117. 
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of  other  civilized  countries,   nevertheless  exhibited  features  of 
discrimination  based  upon  religious  beliefs  or  professions.^ 

Considerable  differences  will  appear  in  the  provisions  in  the 
State  constitutions  on  the  general  subject  of  the  present  chapter ; 
some  of  them  being  confined  to  declarations  and  prohibitions 
whose  purpose  is  to  secure  the  most  perfect  equality  before  the 
law  of  all  shades  of  religious  belief,  while  some  exhibit  a  jealousj 
of  ecclesiastical  authority  by  making  persons  who  exercise  the 
functions  of  clergyman,  priest,  or  teacher  of  any  religious  per- 
suasion, society,  or  sect,  ineligible  to  civil  office ;'  and  still  others 
show  some  traces  of  the  old  notion,  that  truth  and  a  sense  of  duty 
do  not  consort  with  scepticism  in  religion.^    There  are  excep- 

1  For  the  distinction  between  reUgious  and  orders  of  the  ship,  concerning  their 

toleration    and    religious    equality,  see  common  peace  and  preserration  ;  if  any 

Bloom  17.  Richards,  2  Ohio  St.  389 ;  Hale  shall  mutiny  and  rise  up  aj^nst  their 

V.  Everett,  63 N.  H.  1.    And  see  Madison's  commanders  and  officers;  if  any  should 

Tiews,  in  his  Life  by  Rives,  Vol.  1,  p.  140.  preach  or  write  that  there  ought  to  be  no 

It  was   not  easy,  two  centuries  ago,  to  commanders  or  officers,  because  all  are 

make  men  educated  in  the  ideas  of  those  equal  in  Christ,  therefore  no  maaten  nor 

days  understand  how  there  could  be  com-  officers,  no  laws  nor  orders,  no  corrections 

plete  religious  liberty,  and  at  the  same  nor  punishments ;  I  say  I  never  denied 

time  order  and  due  subordination  to  au-  but  in  such  cases,  whatever  is  pretended, 

thority  in  the  State.     "  Coleridge  said  the    commander    or  commanders    may 

that  toleration  was  impossible  until  in-  Judge,  resist,  compel,  and  punish  such 

difference  made  it  worthless.**     Lowell,  transgressors  according  to  their  deserts 

"  Among  my  Books,"  836.     Roger  Wil-  and  merits."     Arnold's  History  of  Rhode 

liams  explained  and  defended  his  own  Island,  Vol.  I.  p.   254,  citing  Knowles, 

views,  and  illustrated  the  subject  thus:  279,  280.    There  is  nothing  in  the  first 

"There  goes  many  a  ship  to  sea,  with  amendment  to  the  federal   Constitution 

many  hundred  souls  in  one  ship,  whose  which  can  give  protection  to  those  who 

weal  and  woe  is  common,  and  is  a  true  practise  what  is  forbidden  by  the  statute 

picture  of  a  commonwealth,  or  human  as  criminal,  e,  g,  bigamy,  —  on  the  pre- 

combination  or  society.    It  hath  fallen  tence  that  their  religion  requires  or  sanc- 

out  sometimes  that  both  Papists  and  Pro-  tions  it.    Reynolds  r.  United  States,  98 

testants,  Jews  and  Turks,  may  be  em-  U.  S.  145. 

barked  in  one  ship ;  upon  which  supposal         ^  There  are  provisions  to  this  effect, 

I  affirm  that  all  the  liberty  of  conscience  more  or  less  bfoad,  in  the  Constitutioos 

I  ever  pleaded  for  turns  upon  these  two  of  Tennessee,  Delaware,  Maryland,  and 

hinges  :  that  none  of  the  Papists,  Protes-  Kentucky. 

tants,  Jews,  or  Turks  be  forced  to  come         '  The  Constitution  of  Pennsylvania 

to  the  ship's  prayers  or  worship  if  they  provides  "that  no  person  who  acknowl* 

practise  any.    I  further  add  that  I  never  edges  the  being  of  God,  and  a  fatare 

denied  that,  notwithstanding  this  liberty,  state  of  rewards  and  punishments,  shall, 

the  commander  of  this  ship  ought  to  com-  on  account  of  his  religious  sentiments,  be 

mand  the  ship's  course,  yea,  and  also  disqualified  to  hold  any  office  or  place  of 

command  that  j  nstice,  peace,  and  sobriety  trust  or  profit  under  this  Commonwealth." 

be  kept  and  practised,  both  among  the  Art.  1,  §  4.  —  The  Constitution  of  North 

seamen  and  all  the  passengers.    If  any  of  Carolina  :  "  The  following  classes  of  per 

-the  seamen  refuse  to  perform  their  ser-  sons  shall  be  disqualified  for  office  :  First: 

vice,  or  passengers  to  pay  their  freight;  All  persons  who  shall  deny  the  existence 

■•if  any  refuse  to  help,  in  person  or  purse,  of  Almighty   God,"  &c.   Art  6»  §  5  — 

^  tbwards  the  common  charges  or  defence  ;  The    Constitutions  of    Mississippi  and 

if  any  refuse  to  obey  the  common  laws  South  Carolina  :  "  No  person  who  denies 
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tional  clauses,  however,  though  not  many  in  number ;  and  it  is 
believed  that,  where  thej  exist,  thej  are  not  often  made  use  of  to 
deprive  any  person  of  the  civil  or  political  rights  or  privileges 
which  are  placed  bj  law  within  the  reach  of  his  fellows. 

Those  things  which  are  not  lawful  under  any  of  the  American 
constitutions  may  be  stated  thus :  — 

1.  Any  law  respecting  an  establishment  of  religion.  The  legis- 
latures have  not  been  left  at  liberty  to  effect  a  union  of  Church 
and  State,  or  to  establish  preferences  by  law  in  favor  of  any  one 
religious  persuasion  or  mode  of  worship.  There  is  not  complete 
religious  liberty  where  any  one  sect  is  favored  by  the  State  and 
given  an  advantage  by  law  over  other  sects.^     Whatever  estab- 

the  existence  of  the  Sapreme  Being  shall  with  oaths  or  affirmations,  excuse  acts 

hold  any  office  under  this  Constitution."  of  licentiousness,  or  justify  practices  in- 

—  The  Constitution  of  Tennessee :  "  No  consistent  with  the  peace  or  safety  of  the 
person  who  denies  the  being  of  a  God,  State.  No  person  shaU  be  required  to 
or  a  fbture  state  of  rewards  and  punish-  attend  or  support  any  ministry  or  plsce 
ments,  shall  hold  any  office  in  the  civil  of  worship  against  his  consent,  nor  shall 
department  of  this  State." — On  the  other  any  preference  be  given  by  law  to  any 
hand,  the  Constitutions  of  Georgia,  Kan-  religious  denomination  or  mode  of  wor- 
sas,  Virginia,  West  Virginia,  Maine,  Del-  ship."  Art.  2.  §  8.  —  The  Constitutions 
aware,  Indiana,  Iowa,  Oregon,  Ohio,  New  of  California,  Colorado,  Connecticut,  Flor- 
Jersey,  Nebraska,  Minnesota,  Arkansas,  Ida,  Georgia,  Illinois,  Maryland,  Minne- 
Texas,  Alabama,  Missouri,  Rhode  Island,  sota,  Mississippi,  Missouri,  Nevada,  New 
Nevada,  and  Wisconsin  expressly  forbid  York,  and  South  Carolina  contain  pro- 
religious  tests  as  a  qualification  for  office  visions  that  liberty  of  conscience  is  not 
or  public  trust.  Very  inconsistently  the  to  justify  licentiousness  or  practices  incon- 
Constitutions  of  Mississippi  and  Tennes-  sistent  with  tlie  peace  and  moral  safety 
see  contain    a  similar   prohibition.     In  of  society. 

the  Constitutions  of  Alabama,  Colorado,  ^  A  city  ordinance  is  void  which  gives 
Georgia,  Illinois,  Iowa.  Kentucky,  Michi-  to  one  sect  a  privilege  denied  to  others, 
gan.  New  Jersey,  Rhode  Island,  and  West  Shreveport  v.  Levy,  26  La.  Ann.  671.  It 
Virginia,  it  is  provided  that  no  person  is  not  unconstitutional  to  permit  a  school- 
shall  be  denied  any  civil  or  political  right,  house  to  be  made  use  of  for  religious 
privilege,  or  capacity  on  account  of  his  purposes  when  it  is  not  wanted  for 
reli|:ious  opinions.  —  The  Constitution  of  schools.  Nichols  v.  School  Directors,  93 
Maryland  provides  **  that  no  religious  test  111.  61,  84  Am.  Rep.  160 ;  Davis  v.  Boget, 
ought  ever  to  be  required  as  a  qualifica-  60  Iowa,  11.  But  in  Missouri  it  seems 
tion  for  any  office  of  trust  or  profit  in  the  school  directors  have  no  authority  to 
this  State,  other  than  a  declaration  of  permit  such  use.  Dorlin  v.  Shearer,  67 
belief  in  the  existence  of  God ;  nor  shall  Mo.  801.  Under  the  Illinois  Constitution 
the  legislature  prescribe  any  other  oath  of  of  1848  the  legislature  had  no  authority 
office  than  the  oath  prescribed  by  this  con-  to  take  a  private  school-house,  erected 
Btittttion."  Declaration  of  Rights,  Art.  37.  under  the  provisions  of  a  will  as  a  school- 

—  The  Constitution  of  Illinois  provides  house  and  place  of  worship,  and  constitute 
that  '*the  free  exercise  and  enjoyment  of  it  a  school  district,  and  provide  for  the 
religious  profession  and  worship  without  election  of  trustees,  and  invest  them  with 
discrimination  shall  forever  be  guaran-  taxing  power  for  the  support  of  a  school 
teed ;  and  no  )>erson  shall  be  denied  any  therein.  People  v.  McAdams,  82  111.  356. 
civil  or  political  right,  privilege,  or  ca-  But  the  basement  of  a  church  may  be 
pacity,  on  account  of  his  religious  opin-  used  for  a  school  and  teachers  of  one  sect 
ions;  but  the  liberty  of  conscience  hereby  employed.  And  if  religious  instruction 
secured  shall  not  be  construed  to  dispense  is  given  daily,  though  not  required  by 
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lishes  a  distinction  against  one  class  or  sect  is,  to  the  lextent  to 
which  the  distinction  operates  unfavorably,  a  persecution  ;  and  if 
based  on  religious  grounds,  a  religious  persecution.  The  extent 
of  the  discrimination  is  not  material  to  the  principle ;  it  is  enough 
that  it  creates  an  inequality  of  right  or  privilege. 

2.  Compulsory  support,  by  taxation  or  otherwise,  of  religious 
instruction.  Not  only  is  no  one  denomination  to  be  favored  at 
the  expense  of  the  rest,  but  all  support  of  religious  instruction 
must  be  entirely  voluntary.  It  is  not  within  the  sphere  of  gov- 
ernment to  coerce  it.^ 

3.  Compulsory  attendance  upon  religious  worship.  Whoever 
is  not  lead  by  choice  or  a  sense  of  duty  to  attend  upon  the  ordi- 
nances of  religion  is  not  to  be  compelled  to  do  so  by  the  State. 
It  is  the  province  of  the  State  to  enforce,  so  far  as  it  may  be 
found  practicable,  the  obligations  and  duties  which  the  citizen 
may  be  under  or  may  owe  to  his  fellow-citizens  or  to  society ;  but 
those  which  spring  from  the  relations  between  himself  and  his 
Maker  are  to  be  enforced  by  the  admonitions  of  the  conscience, 
and  not  by  the  penalties  of  human  laws.  Indeed,  as  all  real 
worship  must  essentially  and  necessarily  consist  in  the  fi*ee-will 
offering  of  adoration  and  gratitude  by  the  creature  to  the  Creator, 
human  laws  are  obviously  inadequate  to  incite  or  compel  those 
internal  and  voluntary  emotions  which  shall  induce  it,  and  human 
penalties  at  most  could  only  enforce  the  observance  of  idle  cere- 
monies, which,  when  unwillingly  performed,  are  alike  valueless  to 
the  participants  and  devoid  of  all  the  elements  of  true  worship. 

tbe  authorities,  a  taxpayer  cannot  haTe  but  failed,  though  at  the  same  time  the 
equitable  relief.  Millard  v.  Board  of  acceptance  of  the  Protestant  religion  as 
Education,  121  111.  297,  10  N.  E.  669.  a  test  for  office  was  abolished,  and  the 
[A  municipal  corporation  cannot  hold  as  application  of  moneys  raised  by  taxation 
trustee  real  estate  devoted  to  religious  to  the  support  of  denominational  schools 
uses.  Maysyille  u.  Wood,  102  Ky.  263,  was  proliibited.  [^But  to  appropriate 
43  S.  W.  403,  39  L.  R.  A.  93.|]  moneys  to  a  hospital  in  payment  for 
^  We  must  exempt  from  this  the  State  treatment  and  cure  of  poor  persons  under 
of  New  Hampshire,  whose  constitution  a  contract  for  such  treatment  is  not  to 
permits  the  legislature  to  authorize  "  the  appropriate  moneys  in  support  of  a  reli- 
several  towns,  parishes,  bodies  corporate,  gious  society,  even  though  all  the  in- 
or  religious  societies  within  this  State  to  corporators  of  the  hospital  are  of  one 
make  adequate  provisions,  at  their  own  faith,  the  hospital  corporation  being  en- 
expense,  for  the  support  and  maintenance  tirely  independent  of  all  church  or  reli- 
of  public  Protestant  teachers  of  piety,  re-  gious  organizations,  and  being  open  to 
ligion,  and  morality;"  but  not  to  tax  persons  of  all  faiths  or  no  faith.  Bradfield 
those  of  other  sects  or  denominations  for  v.  Roberts,  175  U.  S.  291, 20  Sup.  Ct.  Rep. 
their  support.  Part  1,  Art.  6.  As  to  121.  Subventions  cannot  be  made  to 
meaning  of  Protestant,  see  Hale  v.  Evei^  sectarian  schools  to  aid  them  in  even 
ett,  53,  N.  H.  1.  The  attempt  to  amend  purely  secular  instruction.  Synod  of 
the  above  provision  by  striking  out  the  Dakota  v.  State,  2  S.  I).  866,  50  N.  W. 
word  "Protestant"  was  made  in  1876,  682, 14  L.  R.  A.  418,  and  note.j 
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4.  Restraints  upon  the  free  exercise  of  religion  according  to 
the  dictates  of  the  conscience.  No  external  authority  is  to  place 
itself  between  the  finite  being  and  the  Infinite  when  the  former 
is  seeking  to  render  the  homage  that  is  due,  and  in  a  mode 
which  commends  itself  to  his  conscience  and  judgment  as  being 
suitable  for  him  to  render,  and  acceptable  to  its  object.^ 

5.  Restraints  upon  the  expression  of  religious  belief.  An 
earnest  believer  usually  regards  it  as  his  duty  to  propagate  his 
opinions,  and  to  bring  others  to  his  views.  To  deprive  him  of 
this  right  is  to  take  from  him  the  power  to  perform  what  he 
considers  a  most  sacred  obligation. 

These  are  the  prohibitions  which  in  some  form  of  words  are  to 
be  found  in  the  American  constitutions,  and  which  secure  free- 
dom of  conscience  and  of  religious  worship.'    No  man  in  religious 

1  This  guaranty  does  not  preTent  the  parents  of  all  sects  and  opinions,  in 
adopting  reasonable  rules  for  the  use  of  matters  of  faith  and  worship,  to  ei^oj 
streets,  and  forbidding  playing  therein  alike  the  benefit  of  the  Common  School 
on  an  instrument,  thougli  it  be  done  as  fund."  Certain  taxpayers  and  citizens 
an  act  of  worship.  Com.  v.  Plaisted,  of  said  city,  on  the  pretence  that  this  ac- 
148  Mass.  874,  19  N.  £.  224 ;  State  v,  tion  was  against  public  policy  and  mo- 
White,  64  N.  H.  48,  6  AtL  828.  rality,  and  in  violation  of  the  spirit  and 

^  This  whole  subject  was  considered  intent  of  tlie  provision  in  the  constitution 

very  largely  in  the  case  of  Minor  i>.  The  wliich  has  been  quoted,  filed  their  com- 

Board   of  Education,  in    the    Superior  plaint   in  the  Superior  Court,  praying 

Court  of  Cincinnati,  involving  the  right  that  the  board  be  enjoined  from  enforcing 

of  the  school  board  of  that  city  to  exclude  said    resolution.     The    Superior   Court 

the  reading  of  the  Bible  from  the  pul>lic  made  an  order  granting  the  prayer  of  the 

scliools.    The  case  was  reported  and  pub-  complaint ;  but  the  Supreme  Court,  on 

lished  by  Robert  Clarke  &  Co.,  Cincinnati,  appeal,  reversed  it,  holding  that  the  pro- 

under  the  title, "  The  Bible  in  the  Public  vision  in  the  constitution  requiring  the 

Schools,*'  1870.    The  point  of  the  case  passage    of  suitable  laws  to  encourage 

may  be  briefly  stated.    The  constitution  morality  and  religion  was  one  addressed 

of  the  State,  after  various  provisions  for  solely  to  the  judgment  and  discretion  of 

the  protection  of  religions  liberty,  con-  the  legislative  department ;  and  that,  in 

tained  this  clause:  "^ligion,  morality,  the  absence  of  any  legislation  on  the  sub- 

and  knowledge,  however,  being  essential  ject,  the  Board  of  Education  could  not  be 

to  good  government,  it  shall  be  the  duty  compelled  to  permit  the  reading  of  the 

of  the  General  Assembly  to  pass  suitable  Bible  in  the  schools.    Board  of  Educa- 

laws  to  protect  every  religious  denomina-  tion  v.  Minor,  23  Ohio  St.  211.    On  the 

tion  in  the  peaceable  enjoyment  of  its  other  hand,  it  has  been  decided  that  the 

own  mode  of  public  worship,  and  to  en-  school  authorities,  in  their  discretion,  may 

courage  schools  and  the  means  of  instruc-  compel  the  reading  of  the  Bible  in  schools 

tion."    There  being  no  legislation  on  the  by  pupils,  even  though  it  be  against  the 

subject,  except  such  as  conferred  large  objection  and  protest  of  their  parents, 

discretionary  power  on  the  Board  of  Edu-  Donahoe  v  Richards,  88  Me.  876  ;  Spiller 

cation  in   the   management  of  buIiooIs,  v,  Wobum,  12  Allen,  127.    QThe  Consti- 

that  body  passed  a  resolution,  "  that  re-  tution  of  Iowa,  Article  1,  Sec.  8,  bill  of 

ligious  instruction  and  the  reading   of  rights,  provides :  '*  Tlie  general  assembly 

religious  books,  including  the  Holy  Bible,  shall  make  no  law  respecting  an  establish- 

are  prohibited  in  the  Common  Schools  of  ment  of  religion,  or  prohibiting  the  free 

Cincinnati ;  it  being  the  true  object  and  exercise  thereof ;  nor  shall  any  person  be 

intent  of  this  rule  to  allow  the  children  of  compelled  to  attend  any  plnce  of  worsl'.ip. 
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matters  is  to  be  subjected  to  the  censorship  of  the  State  or  of  any 

pay  tUhes,  taxes,  or  other  rates  for  build-  charge  for  tuition,  to  all  children  between 

ing  or  repairing  places  of  worship  or  the  the  ages  of  four  and  twenty  years;  and 

maintenance  of  any  minister  or  ministry.*'  no  sectarian  instruction  shall  be  allowed 

A  statute  of  the  State  provided,  *'  The  therein."    Const  Art  z.  Sec.  8.    These 

Bible  shall  not  be  excluded  from  any  proTisions  were  construed  in  a  case  in 

school  or  institution  in  this  State,  nor  shall  which  it  appeared  that  the  teacher  of  one 

any  pupil  be  required  to  read  it,  contrary  of  the  district  schools  in  the  State  waa  in 

to  the  wishes  of  liis  parent  or  guardian."  the  habit,  daily,  of  reading  in  the  school 

In  Moore  t;.  Monroe,  64  Iowa  367,  20  some  portion  of  the  King  James  Tersion 
N.  W.  476,  the  State  Supreme  Court  was  of  the  Bible,  without  comment  and  with- 
called  upon  to  pass  upon  the  constitution-  out  requiring  pupils  who  did  not  care  to 
alityof  the  statute,  and  of  the  practice  on  be  present  to  attend  while  it  was  being 
the  part  of  a  teacher  of  occupying  a  few  done.  It  was  held  that  the  stated  read- 
minutes  each  morning  in  reading  selec-  ing  of  the  Bible  constituted  tlie  school- 
tions  ft'om  the  Bible,  in  repeating  the  room  for  the  time  a  place  of  worship,  and 
Lord's  Prayer,  and  singing  religious  songs,  against  this  the  taxpayer  had  a  right  to 
The  court,  adopting  the  view  of  the  object  Also  that  the  use  of  any  rersion 
complainant,  tliat  such  practice  was  "  wor-  of  the  Bible  as  a  text-book,  and  the  stated 
ship,"  within  the  meaning  of  that  term  readings  thereof  in  the  public  schools, 
as  used  in  the  constitution,  yet  that  such  though  unaccompanied  by  any  comment, 
practice  did  not  constitute  the  school-  ''was  sectarian  instruction"  within  the 
room  a  "  place  of  worship,"  and  the  logic  meaning  of  that  phrase  as  used  in  the 
of  the  opinion  would  require  the  conclu-  constitution. 

sion  that  the  teacher  was  not  a  "  minis-  In  1898  the  Supreme  Court  of  Michi- 
ter  "  within  the  meaning  of  that  term  as  gan  was  called  upon  to  consider  the  efTect 
used  in  the  constitution.  The  view  of  the  of  the  constitutional  provisions  of  that 
court  being  that  the  object  of  the  pro-  State  in  a  case  in  which  it  appeared  that 
vision  was  accomplished  by  a  construction  a  teacher  practised  reading,  during  fifteen 
which  would  prevent  the  burdening  of  minutes  preceding  the  close  of  school 
the  taxpayer,  for  the  building  or  repair-  each  day,  from  a  book  entitled  "  Read- 
ing of  "  any  place  designed  to  be  used  ings  from  the  Bible,"  largely  made  up  of 
distinctively  as  a  place  of  worship,"  and  extracts  from  the  Bible.  No  comments 
that  the  casual  use  of  a  public  building  were  made  on  the  matter  read,  and  pupils 
as  a  place  for  offering  prayer,  or  doing  not  desiring  to  attend  were  excused.  The 
other  acts  of  religious  worship,  was  not  constitutional  provisions  considered  were : 
within  the  prohibition  of  the  constitution.  "  The  legislature  shall  pass  no  law  .  .  . 

This  case  in  Iowa  was  followed,  six  to  compel  any  person  to  attend,  erect,  or 

years  later,  1899,  by   State  v.  District  support  any  place  of  religious  worship, 

Board,  76  Wis.  177,  44  N.  W.  967,  7  L.  R.  or  to  pay  tithes,  taxes,  or  other  rates  for 

A.  830,  20  Am.  St.  41.    The  Constitution  the  support  of  any  minister  of  the  gospel 

of  Wisconsin  contained  these  provisions :  or  teacher  of  religion."   Const  Art  4, 

"The  right  of  every  man  to  worship  Al-  Sec.  39;  and,  " No  money  shall  be  appro- 
mighty  God  according  to  the  dictates  of    priated  or  drawn  from  the  treasury  for 

his  own  conscience  shall  never  be  in-  thebenefitof  any  religious  sect  or  society, 

fringed;    nor  shall  any  man    be   com-  theological  or   religious   seminary,   nor 

pelled  to  attend,  erect,  or  support  any  shall  property  belonging  to  the  State  be 

place  of  worship;  .  .   .  nor  shall  any  appropriated  for  any    sach   purposes." 

control  of  or  interference  with  the  rights  Const.  Art  4,  Sec.  40;  and,  "  The  legisla- 

of  conscience  be  permitted,  or  any  pref-  ture  shall  not  diminish  or  enlarge  the 

erence  be  given  by  law  to  any  religious  civil  or  political  rights,  privileges,  and 

establishments   or   modes   of   worship,"  capacities  of  any  person  on  account  of 

Const  Art.  1,  Sec.  18;  and,  ''The  legis-  his  opinion  or  belief  concerning  matters 

lature  shall  provide  by  law  for  the  estab-  of  religion."    Const  Art  4,  Sea  41.    It 

lishments  of  district  schools,  which  shall  was  held,  such  use  of  such  a  book  did 

be  as  nearly  uniform  as  practicable  :  and  not  violate  any  of  the  provisions  referred 

such  schools  shall  be  free  and  without  to ;  that  it  did  not  constitute  the  school- 
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public  authority ;  and  the  State  is  not  to  inquire  into  or  take 

room  a  "  place  of  religious  worship,"  nor  inculcating  a  belief  in  the  Olympic  divin- 

was  the  teacher,  a  **  teacher  of  religion  " ;  ities,  and  the  Koran  may  be  read  without 

that  it  did  not  violate  any  "  civil  or  polit-  teaching  the  Moslem  faith.     Why  may 

leal  rights/'  nor  did  it  involve  the  '*  ap-  not  the  Bible  also  be  read  without  indoc- 

propriation "  of  any  money,  or  property  trinating  children  in  the  creed  or  dogma 

of   the  State  '*for  the  benefit  of   any  of  any  sect?    Its  contents  are  largely 

religious  sect,  society  or  theological,  or  historical  and  moral.    Its  language  is  un- 

religious  seminary."    Pfeiffer  v.  Bd.  of  equalled  in    purity  and   elegance.     Its 

Education,  118  Mich.  560,  77  N.  W.  250,  style  has  never  been  surpassed.    Among 

42  L.  R.  A.  586.  the  classics  of  our  literature  it  stands  pre- 

In  1902,  in  the  case  of  State  v.  Scheve,  eminent.    It  has  been  suggested  tliat  the 

—  Neb. — ,  91  N.  W.  846,  the  provisions  Bnglish  Bible  is,  in  a  special  and  limited 

of  the  Constitution  of   Nebraska  were  sense,  a  sectarian  book.     To  be  sure, 

construed.     Sec.  4  of  Art.  1   provides,  there   are,  according    to   the    Catholic 

among  other  things,  that,  "No  person  claim,  vital   points    of    difference   with 

shall  be  compelled  to  attend,  erect,  or  respect  to  faith  and  morals  between  it 

support  any  place  of  worship  against  his  and  the  Douay  version.    In  a  Pennsyl- 

consent,  and  no  preference  shall  be  given  Tania  case  cited  by  counsel  for  respon- 

by   law   to   any   religious    society,  nor  dents,  the  author  of  the  opinion  says  that 

shall  any  interference  with  the  rights  of  he  noted  over  50  points  of  difference  be- 

conscience  be  permitted."      Sec.  11  of  tween  the  two  versions, —  some  of  them 

Art.  8  provides   that  "  no  sectarian  in-  important,  and  others  trivial.    These  dif- 

struction  shall  be  allowed  in  any  school  ferences  constitute  the  basis  of  some  of 

or  institution  supported  in  whole  or  in  the  peculiarities  of  faith  and   practice 

part  by  tlie  public  funds  set  apart  for  that  distinguish  Catholicism  from  Prot- 

educHtional  purposes."    Held,  that  exer-  estantism,  and  make  the  adherents  of 

cises  by  a  teaclier  in  a  public  school,  in  each  a  distinct  Christian  sect    But  the 

a  school  building,  in  school  hours,  and  in  fact  that  the  King  James  translation  may 

the  presence  of  the  pupils,  consisting  of  be  used  to  inculcate  sectarian  doctrines 

the  reading  of  passages  from  the  Bible,  affords  no  presumption  that  it  will  be  so 

and  in  the  singing  of  songs  and  hymns,  used.    The  law  does  not  forbid  the  use 

and  offering  prayer  to  the  Diety  in  ac-  of  the   Bible  in  either  version  in  the 

cordance  with  the  doctrines,  beliefs,  cus-  public  schools.    It  is  not  proscribed  either 

toms,  or  usages  of  sectarian  churches  or  by  the  constitution  or  the  statutes,  and 

religious  organizations  is  forbidden  by  the  the  courts  have  no  right  to  declare  its  use 

constitution.      On    reliearing,  the  court  to  be  unlawful,  because  it  is  possible  or 

uses  the  following  language :  **  The  deci-  probable  that  those  who  are  privileged  to 

sion  (referring  to  the  one  just  noted)  does  use  it  will  misuse  the  privilege  by  at- 

uot,  however,  go  to  the  extent  of  entirely  tempting  to  propagate  their  own  peculiar 

excluding    the    Bible   from    the   public  theological   or   ecclesiastical  views  and 

schools.    It  goes  only  to  the  extent  of  opinions.    The  point  where  the  courts 

denying  the  right  to  use  it  for  the  pur-  may  rightfully  intervene,  and  where  they 

pose  of  imparting  sectarian  instruction,  should  intervene  without  hesitation,  is 

The  pith  of  tlie  opinion  is  in  the  syllabus,  where   legitimate    use  has    degenerated 

which    declares    that    '  exercises    by   a  into  abuse,  —  where  a  teacher  employed 

teacher  in  a  public  school  in  a  school  to  give  secular  instruction  has  violated 

building,  in  school   hours,  and  in    the  the  constitution  by  becoming  a  sectarian 

presence  of  the  pupils,  consisting  of  the  propagandist.    That  sectarian  instruction 

reading  of  passages  from  the  Bible,  and  in  may  be  given  by  the  frequent  reading, 

the  singing   of  songs  and  hymns,  and  without  note  or  comment,  of  judiciously 

offering  prayer  to  the  Deity,  in  accord-  selected  passages,  is,  of  course,  obvious, 

ance  with  the  doctrines,  beliefs,  customs,  A    modern    philosopher  —  perhaps    the 

or  usages  of  sectarian  churches  or  relig-  greatest — has  said  that  persistent  iter- 

ious  organizations,  are  forbidden  by  the  ation  is  the    most  effective    means    of 

constitution  of  this  State.'    Certainly  the  forcing  alien  conceptions  upon  reluctant 

Iliad  may  be  read  in  the  schools  without  minds.    Whether  it  is  prudent  or  politio 


668  CONSTITUTIONAL  LIMITATIONS.  [CH.  XIIL 

notice  of  religious  belief,  when  the  citizen  performs  his  duty  to 

the  State  and  to  his  fellows,  and  is  guilty  of  no  breach  of  public 
morals  or  public  decorum.^ 

But  while  thus  careful  to  establish,  protect,  and  defend  reli- 
gious freedom  and  equality,  the  American  constitutions  contain 
no  provisions  which  prohibit  the  authorities  from  such  solemn 
recognition  of  a  superintending  Providence  in  public  transactions 

to  permit  Bible  reading  in  the  public  United  States,  from  making  anj  law  re- 
tcliools  is  a  question  for  the  school  au-  specting  an  establishment  of  religioo,  or 
tliorities  to  determine,  but  wlietlier  the  proliibiting  the  (^"ee  exercise  thereof, 
practice  of  Bible  reading  has  taken  the  Mr.  Story  says  of  this  provision :  **  It 
form  of  sectarian  instruction  in  a  partio-  was  under  a  solemn  consciousness  of  the 
ular  case  is  a  question  for  the  courts  to  dangers  from  ecclesiastical  ambition,  the 
determine  upon  evidence.  It  cannot  be  bigotry  of  spiritual  pride, and  the  intoler^ 
presumed  tliat  the  law  has  been  violated,  anoe  of  sects,  exemplified  in  our  domestic, 
Tlie  alleged  violation  must  in  every  as  well  as  in  foreign  annals,  that  it  was 
instance  be  established  by  competent  deemed  advisable  to  exclude  from  the 
proof.  The  value  of  the  common  schools  national  government  all  power  to  act  up- 
as disseminators  of  knowledge  and  social  on  the  subject.  The  situation,  too,  of  the 
levelers  is  well  understood  and  justly  different  States  equally  proclaimed  the 
appreciated,  and  there  is  little  likelihood  policy  as  well  as  the  necessity  of  such 
tliat  the  people  will  ever  permit  their  an  exclusion.  In  some  of  the  States, 
usefulness  to  be  impaired  by  sectarian  Episcopalians  constituted  the  predom- 
controversies.  When  we  consider  that  inant  sect;  in  others,  Presbyterians;  in 
this  is  the  first  case  of  its  kind  ever  others,  Congregationalist8 ;  in  others, 
presented  to  this  court  for  decision*  Quakers ;  and  in  others  again  there  was 
we  feel  assured  that  neither  teachers  nor  a  close  numerical  rivalry  among  contend- 
school  boards  have  been  much  inclined  to  ing  sects.  It  was  impossible  that  there 
bring  discord  into  the  schools  for  the  should  not  arise  perpetual  strife  and  per- 
chance  of  securing  by  indirection  a  slight  petual  jealousy  on  the  subject  of  ecclesi- 
sectarian  advantage.  But  if  the  fuct  asticalascendancy,  if  the  national  govern- 
were  otherwise,  it  could  not  in  any  way  ment  were  left  free  to  create  a  religious 
affect  our  conclusion.  The  section  of  establishment.  The  only  security  was  in 
the  constitution  which  provides  that '  no  extirpating  tlie  power.  But  this  alone 
sectarian  instruction  shall  be  allowed  in  would  have  been  an  imperfect  security,  if 
any  school  or  institution  supported,  in  it  had  not  been  followed  up  by  a  dedara- 
wliole  or  in  part,  by  public  funds  set  tion  of  the  right  of  the  free  exercise  of 
apart  for  educational  purposes,'  cannot,  religion,  and  a  prohibition  (as  we  have 
under  any  canon  of  instruction  with  seen)  of  all  religious  tests.  Thus,  the 
which  we  are  acquainted,  be  held  to  mean  whole  power  over  the  subject  of  religion 
that  neither  the  Bible,  nor  any  part  of  it,  is  left  exclusively  to  the  State  govem- 
from  Genesis  to  the  Revelation,  may  be  ments,  to  be  acted  upon  according  to 
read  in  the  educational  institutions  fos>  their  own  sense  of  justice  and  the  State 
tered  by  the  State.  We  do  not  wish  to  constitutions ;  and  the  CathoUc  and  Prot- 
be  understood  as  either  countenancing  or  estant,  the  Calvinlst  and  the  Arminian, 
discountenancing  the  reading  of  the  Bible  the  Jew  and  the  infidel,  may  sit  down  at 
in  the  public  schools.  Even  where  it  is  the  common  table  of  the  national  coon- 
an  irritant  element,  the  question  whether  cils,  without  any  inquisition  into  their 
its  legitimate  use  shall  be  continued  or  faith  or  mode  of  worship."  Story  on  the 
discontinued  is  an  administrative,  and  Constitution,  §  1879 ;  1  Tuck.  BL  Com. 
not  a  judicial  question.  It  belongs  to  App.  296.  For  an  examination  of  this 
the  school  authorities,  not  to  the  courts."]]  amendment,    see    Reynolds    v.    United 

1  Congress  is  forbidden,  by  the  first  States,  98  U.  S.  146. 
amendment  to  the  Constitution  of  the 
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and  exercises  as  the  general  religious  sentiment  of  mankind  in- 
spires, and  as  seems  meet  and  proper  in  finite  and  dependent 
beings.  Whatever  may  be  the  shades  of  religious  belief,  all  must 
acknowledge  the  fitness  of  recognizing  in  important  human  affairs 
the  superintending  care  and  control  of  the  great  Governor  of  the 
Universe,  and  of  acknowledging  with  thanksgiving  His  boundless 
favors,  of  bowing  in  contrition  when  visited  with  the  penalties  of 
His  broken  laws.  No  principle  of  constitutional  law  is  violated 
when  thanksgiving  or  fast  daj's  are  appointed  ;  when  chaplains  are 
designated  for  the  army  and  navy  ;  when  legislative  sessions  are 
opened  with  prayer  or  the  reading  of  the  Scriptures,  or  when  reli- 
gious teaching  is  encouraged  by  a  general  exemption  of  the  houses 
of  religious  worship  from  taxation  for  the  support  of  State  gov- 
ernment. Undoubtedly  the  spirit  of  the  constitution  will  require, 
in  all  these  cases,  that  care  be  taken  to  avoid  discrimination  in 
favor  of  or  against  any  one  religious  denomination  or  sect ;  but 
the  power  to  do  any  of  these  things  does  not  become  unconstitu- 
tional simply  because  of  its  susceptibility  to  abuse.^  This  public 
recognition  of  religious  worship,  however,  is  not  based  entirely, 
perhaps  not  even  mainly,  upon  a  sense  of  what  is  due  to  the  Su- 
preme Being  himself  as  the  author  of  all  good  and  of  all  law  ;  but 
the  same  reasons  of  State  policy  which  induce  the  government  to 
aid  institutions  of  charity  and  seminaries  of  instruction,  will  incline 
it  also  to  foster  religious  worship  and  religious  institutions,  as  con- 
servators of  the  public  morals,  and  valuable,  if  not  indispensable 
assistants  in  the  preservation  of  the  public  order. 

Nor,  while  recognizing  a  superintending  Providence,  are  we 
always  precluded  from  recognizing  also,  in  the  rules  prescribed 
for  the  conduct  of  the  citizen,  the  notorious  fact  that  the  prevail- 
ing religion  in  the  States  is  Christian.  Some  acts  would  be  offen- 
sive to  public  sentiment  in  a  Christian  community,  and  would  tend 
to  public  disorder,  which  in  a  Mahometan  or  Pagan  country  might 
be  passed  by  without  notice,  or  even  be  regarded  as  meritorious  ; 
just  as  some  things  would  be  considered  indecent,  and  worthy  of 
reprobation  and  punishment  as  such,  in  one  state  of  society,  which 
in  another  would  be  in  accord  with  tiie  prevailing  customs,  and 
therefore  defended  and  protected  by  the  laws.  The  criminal 
laws  of  every  country  are  shaped  in  greater  or  less  degree  by  the 
prevailing  public  sentiment  as  to  what  is  right,  proper,  and  decor- 
ous, or  the  reverse ;  and  they  punish  those  acts  as  crimes  which 
disturb  the  peace  and  order,  or  tend  to  shock  the  moral  sense  or 
sense  of  propriety  and  decency,  of  the  community.  The  moral 
sense  is  largely  regulated  and  controlled,  by  tiie  religious  belief ; 

^  See  Trustees  First  M.  £.  Ch.  v.  Atlanta,  76  Ga.  181. 
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and  therefore  it  is  that  those  things  which,  estimated  by  a  Chris- 
tian standard,  are  profane  and  blasphemous,  are  properly  pun- 
ished as  crimes  against  society,  since  they  are  offensive  in  the 
highest  degree  to  the  general  public  sense,  and  have  a  direct  ten- 
dency to  undermine  the  moral  support  of  the  laws,  and  to  corrupt 
the  community. 

It  is  frequently  said  that  Christianity  is  a  part  of  the  law  of 
the  land.  In  a  certain  sense  and  for  certain  purposes  this  is 
true.  The  best  features  of  the  common  law,  and  especially  those 
which  regard  the  family  and  social  relations ;  which  compel  the 
parent  to  support  the  child,  the  husband  to  support  the  wife ; 
which  make  the  marriage-tie  permanent  and  forbid  polygamy,  — 
if  not  derived  from,  have  at  least  been  improved  and  strengthened 
by  the  prevailing  religion  and  the  teachings  of  its  sacred  Book. 
But  the  law  does  not  attempt  to  enforce  the  precepts  of  Chris- 
tianity on  the  ground  of  tlieir  sacred  character  or  divine  origin. 
Some  of  those  precepts,  though  we  may  admit  their  continual  and 
universal  obligation,  we  must  nevertheless  recognize  as  being 
incapable  of  enforcement  by  human  laws.  That  standard  of 
morality  which  requires  one  to  love  his  neighbor  as  himself  we 
must  admit  is  too  elevated  to  be  accepted  by  human  tribunals  as 
the  proper  test  by  which  to  judge  the  conduct  of  the  citizen  ;  and 
one  could  hardly  be  held  responsible  to  the  criminal  laws  if  in 
goodness  of  heart  and  spontaneous  charity  he  fell  something  short 
of  the  Good  Samaritan.  The  precepts  of  Christianity,  moreover, 
affect  the  heart,  and  address  themselves  to  the  conscience  :  while 
the  laws  of  the  State  can  regard  the  outward  conduct  only ;  and 
for  these  several  reasons  Christianity  is  not  a  part  of  the  law  of 
the  land  in  any  sense  which  entitles  the  courts  to  take  notice  of 
and  base  their  judgments  upon  it,  except  so  far  as  they  can  find 
that  its  precepts  and  principles  have  been  incorporated  in  and 
made  a  component  part  of  the  positive  law  of  the  State.^ 

Mr.  Justice  Story  has  said  in  the  Girard  Will  case  that,  al- 
though Christianity  is  a  part  of  the  common  law  of  the  State,  it 
is  only  so  in  this  qualified  sense,  that  iU  divine  origin  and  truth 
are  admitted^  and  therefore  it  is  not  to  be  maliciously  and  openly 
reviled  and  blasphemed  against,  to  the  annoyance  of  believers  or 
to  the  injury  of  the  public.^    It  may  be  doubted,  however,  if  the 

^  Andrews  v,  Bible  Society,  4  Sandf.  also  by  Dr.  S.  T.  Spear  in  his  book  enti« 

156,  182 ;  Ayres  t;.  Methodist  Church,  8  Ued  "  Religion  and  tlie  State." 
Sandf.  851 ;  State  i?.  Chandler,  2  Harr.         >  Vidal  v.  Glrard's  Ex'rs,  2  How.  127, 

658 ;  Bloom  v,  Richards,  2  Ohio  St.  387 ;  108.    Mr.  W^ebster's  argument  that  Chris- 

Board  of  Education  v.  Minor,  28  Ohio  St.  tianity  is  a  part  of  the  law  of  Pennsylvania 

210.    Tlie  subject  is  largely  considered  in  is  given  in  6  Webster's  Works,  p.  175.  QAn 

Hale  V.  Everett,  53  N.  U.  l,  201  et  seq,,  and  indictment  for  blasphemy  and  profane 
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puniBhment  of  blasphemy  is  based  necessarily  upon  an  admission 
of  the  divine  origin  or  truth  of  the  Christian  religion,  or  incapable 
of  being  otherwise  justified. 

Blasphemy  has  been  defined  as  consisting  in  speaking  evil  of 
the  Deity,  with  an  impious  purpose  to  derogate  from  the  divine 
majesty,  and  to  alienate  the  minds  of  others  from  the  love  and 
reverence  of  God.  It  is  purposely  using  words  concerning  the 
Supreme  Being  calculated  and  designed  to  impair  and  destroy 
the  reverence,  respect,  and  confidence  due  to  him,  as  the  intelli- 
gent Creator,  Governor,  and  Judge  of  the  world.  It  embraces 
the  idea  of  detraction  as  regards  the  character  and  attributes  of 
God,  as  calumny  usually  carries  the  same  idea  when  applied  to  an 
individual.  It  is  a  wilful  and  malicious  attempt  to  lessen  men's 
reverence  of  God,  by  denying  his  existence  or  his  attributes  as  an 
intelligent  Creator,  Governor,  and  Judge  of  men,  and  to  prevent 
their  having  confidence  in  him  as  such.^  Contumelious  reproaches 
and  profane  ridicule  of  Christ  or  of  the  Holy  Scriptures  have  the 
same  evil  effect  in  sapping  the  foundations  of  society  and  of 
public  order,  and  are  classed  under  the  same  head.^ 

In  an  early  case  where  a  prosecution  for  blasphemy  came  before 
Lord  Hale^  he  is  reported  to  have  said :  '^  Such  kind  of  wicked, 
blasphemous  words  are  not  only  an  offence  to  God  and  religion, 
but  a  crime  against  the  laws.  State,  and  government,  and  there- 
fore punishable  in  the  Court  of  King's  Bench.  For  to  say  reli- 
gion is  a  cheat,  is  to  subvert  all  those  obligations  whereby  civil 
society  is  preserved ;  that  Christianity  is  a  part  of  the  laws  of 
England,  and  to  reproach  the  Christian  religion  is  to  speak  in 
subversion  of  the  law."  ^  Eminent  judges  in  this  country  have 
adopted  this  language,  and  applied  it  to  prosecutions  for  blas- 
phemy, where  the  charge  consisted  in  malicious  ridicule  of  the 
Author  and  Founder  of  the  Christian  religion.  The  early  cases 
in  New  York  and  Massachusetts^  are  particularly  marked  by 

swearing  is  defective  unless  it  charges  Aid.  161 ;  Cowan  v.  Milboarn,  Law  R.  2 

that  the  words  were  uttered  in  the  pres-  Exch.  280. 

ence  of  other  persons  and  in  their  hearing.        *  Tlie  King  v.  Taylor,  8  Eeb.  607, 

Com.  V.  Linn,  168  Pa.  St  22,  27  Atl.  843,  Vent.  298.    See  also  The  King  v.  Wool- 

22  L.  R.  A.  868,  and  note  on  blasphem/  ston,  2  Stra.  834,  Fitzg.  64,  Rajm.  162,  in 

and  profanity  as  crimes.]]  which  the  defendant  was  convicted  of 

1  ShaWf  Ch.  J.,  in  Commonwealth  v,  publishing  libels,  ridiculing  the  miracles 

Kneeland,  20  Pick.  206,  213.  of    Christ,    his    life    and    conversation. 

'  People  V.  Ruggles,  8  Johns.  289,  6  Lord  Ch.  J.  Baymond  in  that  case  says : 

Am.  Dec.  836 ;  Commonwealth  v.  Knee-  "  I  would  have  it  taken  notice  of,  that 

Umd,  20  Pick.  206 ;  Updegraph  v.  Com-  we  do  not  meddle  with  the  difference  of 

mon wealth,  11   S.  &  R.  394;   State  v,  opinion,  and  that  we  interfere  only  where 

Chandler,  2  Harr.  668;  Rex  v.  Wadding-  the  root  of  Christianity  is  struck  at.*' 
ton,  1  B.  &  C.  26;  Rex  v,  Cariile,  8  B.  &        «  People  v.  Ruggles,  8  Johns.  289,  6 
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clearness  and  precision  on  this  point,  and  Mr.  Justice  Clayton^  of 
Delaware,  lias  also  adopted  and  followed  the  ruling  of  Lord  Chief 
Justice  Hale^  with  such  explanations  of  the  true  basis  and  justifi- 
cation of  these  prosecutions  as  to  give  us  a  clear  understanding 
of  the  maxim  that  Christianity  is  a  part  of  the  law  of  the  land, 
as  understood  and  applied  by  the  courts  in  these  cases.  ^  Taken 
with  the  explanation  given,  there  is  nothing  in  the  maxim  of 
which  the  believer  in  any  creed,  or  the  disbeliever  of  all,  can 
justly  complain.  The  language  which  the  Christian  regards  as 
blasphemous,  no  man  in  sound  mind  can  feel  under  a  sense  of 
duty  to  make  use  of  under  any  circumstances,  and  no  peraon  is 
therefore  deprived  of  a  riglit  when  he  is  prohibited,  under 
penalties,  from  uttering  it. 

But  it  does  not  follow,  because  blasphemy  is  punishable  as  a 
crime,  that  therefore  one  is  not  at  liberty  to  dispute  and  argue 
against  the  truth  of  the  Christian  religion,  or  of  any  accepted 
dogma.  Its  ** divine  origin  and  truth"  are  not  so  far  admitted 
in  the  law  as  to  preclude  their  being  controverted.  To  forbid  dis- 
cussion on  this  subject,  except  by  the  various  sects  of  believers, 
would  be  to  abridge  the  liberty  of  speech  and  of  the  press  in  a 
point  which,  with  many,  would  be  regarded  as  most  important  of 
all.  Blasphemy  implies  something  more  than  a  denial  of  any  of 
the  truths  of  religion,  even  of  the  highest  and  most  vital.  A  bad 
motive  must  exist ;  there  must  be  a  wilful  and  malicious  attempt 
to  lessen  men's  reverence  for  the  Deity,  or  for  the  accepted  reli- 
gion. But  outside  of  such  wilful  and  malicious  attempt,  there  is 
a  broad  field  for  candid  investigation  and  discussion,  which  is  as 
much  open  to  the  Jew  and  the  Mahometan  as  to  the  professors  of 

Am.  Dec.  836 ;  Commonwealth  v.  Knee-  dared ;  because,  in  the  jodgment  of  our 
land,  20  Pick.  206.  See  also  Zeisweiss  &.  English  ancestors  and  their  judicial  tri- 
James,  68  Pa.  St.  465,471;  McGinnis  v.  bunals,  he  who  reviled,  subverted,  or 
Watson,  41  Pa.  St  9,  14.  ridiculed  Christianity,  did  an  act  which 
^  State  V.  Chandler,  2  Harr.  653.  The  struck  at  the  foundation  of  our  civil 
case  is  very  full,  clear,  and  instructive,  society,  and  tended  by  its  necessary  con- 
and  cites  all  the  English  and  American  sequences  to  disturb  that  common  peace 
authorities.  The  conclusion  at  which  it  of  the  land  of  which  (as  Lord  Coke  had 
arrives  is,  that  "Christianity  was  never  reported)  the  common  law  was  the  pre- 
considered  a  part  of  the  common  law,  so  server.  The  common  law  .  .  .  adapted 
far  as  tliat  for  a  yiolation  of  its  injuno-  itself  to  the  religion  of  the  country  just 
tions  independent  of  the  established  laws  so  far  as  was  necessary  for  the  peace  and 
of  man,  and  without  the  sanction  of  any  safety  of  civil  institutions ;  but  it  took 
positive  act  of  Parliament  made  to  en-  cognizance  of  offences  against  (Sod  only, 
force  tliose  injunctions,  any  man  could  be  when,  by  their  inevitable  effects,  they  be- 
drawn  to  answer  in  a  common-law  court,  came  offences  against  man,  and  his  tern- 
It  was  a  part  of  the  common  law, '  so  far  poral  security."  See  also  what  is  said 
that  any  person  reviling,  subverting,  or  on  this  subject  by  Daer^  J.,  in  Andrew  v. 
ridiculing  it,  might  be  prosecuted  at  Bible  Society,  4  Sandf.  156, 182. 
common  law,'  as  Lord  Mansfield  has  de- 
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the  Christian  faith.  "  No  author  or  printer  who  fairly  and  con- 
Bcieutionslj  promulgates  the  opinions  with  whose  truths  he  is  im- 
pressed, for  the  benefit  of  others,  is  answerable  as  a  criminal.  A 
malicious  and  mischievous  intention  is,  in  such  a  case,  the  broad 
boundary  between  right  and  wrong;  it  is  to  be  collected  from  the 
offensive  levity,  scurrilous  and  opprobrious  language,  and  other 
circumstances,  whether  the  act  of  the  party  was  malicious."^ 
Legal  blasphemy  implies  that  the  words  were  uttered  in  a  wanton 
manner,  '^  with  a  wicked  and  malicious  disposition,  and  not  in  a 
serious  discussion  upon  any  controverted  point  in  religion."* 
The  courts  have  always  been  careful,  in  administering  the  law, 
to  say  that  they  did  not  intend  to  include  ia  blasphemy  disputes 
between  learned  men  upon  particular  controverted  points.*  The 
constitutional  provisions  for  the  protection  of  religious  liberty  i>ot 
only  include  within  their  protecting  power  all  sentiments  and  pro- 
fessions concerning  or  upon  the  subject  of  religion,  but  they  guar- 
antee to  every  one  a  perfect  right  to  form  and  to  promulgate  such 
opinions  and  doctrines  upon  religious  matters,  and  in  relation  to 
the  existence,  power,  attributes,  and  providence  of  a  Supreme 
Being  as  to  himself  shall  seem  reasonable  and  correct  In  doing 
this  he  acts  under  an  awful  responsibility,  but  it  is  not  to  any 
human  tribunal.^ 

^  Updegrapli  v.  Commonwealth,  11  S.  ways  been  as  guarded  as  it  should  hare 

&  R.  894.    In  Ayres  v.  Methodist  Church,  been  on  this  subject    In  The  King  v. 

8  Sandf.  861,  377,  Duer,  J.,  in  speaking  of  Waddington,  I  B.  &  C.  26,  the  defendant 

"  pious  uses,"  says :  "  If  the  Presbyterian  was  on  trial  for  blasphemous  libel,  in  say- 

and  the  Baptist,  the  Methodist  and  the  ing  that  Jesus  Christ  was  an  impostor, 

Protestant  Episcopalian,  must  each  be  and  a  murderer  in  principle.    One  of  the 

allowed  to  devote  the  entire  income  of  jurors  aslced  the  Lord  Chief  Justice  {Ab- 

his  real  and  personal  estate,  forever,  to  bott)  whether  a  work  wliich  denied  the  di- 

the  support  of  missions,  or  the  spreading  vinity  of  the  Saviour  was  a  libel.    The 

of  the  Bible,  so  must  the  Roman  Catholic  Lord  Chief  Justice  replied  that  "a  work 

his  to  the  endowment  of  a  monastery,  or  speaking  of  Jesus  Christ  in  the  language 

the  founding  of  a  perpetual  mass  for  the  used  in  the  publication  in  question  was  a 

safety  of  liis  soul ;  the  Jew  bis  to  the  libel,  Cliristianity  being  a  part  of  tiie  law 

translation  and  publication  of  the  Mishna  of  the  land."    This  was  doubtless  true,  as 

or  the  Talmud,  and  the  Mahometan  (if  the  wrong  motive  was  apparent;  but  it 

in  that  coiluciea  gentium  to  which  this  city  did  not  answer  the  juror's  question.    On 

[New  York],  like  ancient  Rome,  seems  to  motion  for  a  new  trial,  the  remarks  of 

be  doomed,  such  shaU  be  among  us),  the  Best,  J.,  are  open  to  a  construction  which 

Mahometan  his  to  the  assistance  or  relief  answers  the  question  in  the  affirmative: 

of  the  annual  pilgrims  to  Mecca."  "  My  Lord  Chief  Justice  reports  to  us 

*  People  V.  Ruggles,  8  Johns.  289, 298,  that  he  told  the  jury  that  it  was  an  in- 
6  Am.  Dec  886,  per  Kentf  Ch.  J.  dictable  offence  to  speak  of  Jesus  Christ 

*  Rex  u.  Woolston,  Stra.  884,  Fitzg.  in  the  manner  that  he  is  spoken  of  in  the 
64;  People  v.  Ruggles,  8  Johns.  289,  6  publication  for  which  this  defendant  is 
Am.  Dec.  885,  per  Kent,  Ch.  J.  indicted.    It  cannot  admit  of  the  least 

*  Per  Shaw,  Ch.  J.,  in  Commonwealth  doubt  that  this  direction  was  correct, 
r.  Kneeland,  20  Pick.  206, 234.  The  Ian-  The  53  Geo.  IIL  c.  160,  has  made  no  alter- 
guage  of  the  courts  has  perhaps  not  al-  ation  in  the  common  law  relative  to  libel. 

48 
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Other  forms  of  profanity,  besides  that  of  blasphemy,  are  also 
made  punishable  by  statutes  in  the  several  States.  The  cases 
these  statutes  take  notice  of  are  of  a  character  no  one  can  justify, 
and  their  punishment  involves  no  question  of  rcHgious  liberty. 
The  right  to  use  profane  and  indecent  language  is  recognized  by 
no  religious  creed,  and  the  practice  is  i-eprobated  by  riglit-thinking 
men  of  every  nation  and  every  religious  belief.  The  statutes  for 
the  punishment  of  public  profanity  require  no  further  justification 
than  the  natural  impulses  of  every  man  who  bcUcves  in  a  Supreme 
Being  and  recognizes  his  right  to  the  reverence  of  his  creatures. 

The  laws  against  the  desecration  of  the  Christian  Sabbath  by 
labor  or  sports  are  not  so  readily  defensible  by  arguments  the 

If,  previous  to  the  passing  of  that  statute,  laws,  and  did  not  interfere  with  the  corn- 
it  would  have  been  a  libel  to  deny,  in  any  nion  law  relative  to  blasphemous  libels, 
printed  book,  the  divinity  of  tlie  second  It  is  not  necessary  for  me  to  say  wlietlier 
person  in  tlie  Trinity,  the  same  publica-  it  be  libellous  to  argue  from  the  Scrip- 
tion  would  be  a  libel  now.  The  53  Geo.  III.  tares  against  the  divinity  of  Christ ;  that 
c.  160,  as  its  title  expresses,  is  an  act  to  is  not  what  the  defendant  professes  to 
relieve  persons  wlio  impugn  the  doctrine  do;  he  argues  against  the  divinity  of 
of  the  Trinity  from  certain  penalties.    If  Christ  by  denying  the  truth  of  the  Scrip- 
we  look  at  the  body   of  the  act  to  see  tures.    A    work  containing  such    argu- 
from  what  penalties  such  persons  are  re-  nients,  published  maliciously  (which  the 
Heved,  we  find  that  they  are  the  penal-  jury  in  this  case  have  found),  is  by  the 
ties  from  which  the  1  W.  &  M.  Sess.  I,  comnionlawalibel,  and  the  legislature  haa 
c.  18,  exempted  all  Protestant  dissenters,  never  altered  this  law,  nor  can  it  ever  do  so 
except  such  as  denied  the  Trinity,  and  wiiile  the  Christian  religion  is  considered 
the  penalties  or  disabilities  which  the  9  &  the  basis  of  that  law."    It  is  a  little  diffi- 
10  W.  III.  imposed  on  those  who  denied  cult,  perhaps,  to  determine  precisely  how 
the  Trinity.    Tlie  1  W.   &  M.  Sess.  1,  far  this  opinion  was  designed  to  go  in 
c.  18,  is,  as  it  has  been  usually  called,  an  holding  that  the  law  forbids  the  public 
act  of  toleration,  or  one  which  allows  dis-  denial   of   the  truth  of  the   Scriptures, 
senters  to  worship  God  in  the  mode  that  That  arguments  against  it,  made  in  good 
is  agreeable  to  their  religious  opinions,  faith  by  those  who  do  not  accept  it,  are 
and  exempts  them  from  punishment  for  legitimate  and  rightful,  we  think  there  is 
non-attendance  at  the  Established  Church  no  doubt;  and  the  learned  judge  doubt- 
and  non-conformity  to  its  rites.    The  leg-  less  meant  to  admit  as  much  when  lie 
islature,  in  passing  that  act,  only  thought  required  a  malicious  publication  as  an  in- . 
of  easing  the  consciences  of  dissenters,  gredient  in  the  offence.     However,  when 
and  not  of  allowing  them  to  attempt  to  we  are  considering  what  is  the  common 
weaken  the  faith  of  the  members  of  the  law  of  England  and  of  this  country  as  re- 
church.    The  9  &  10  W.  III.  was  to  give  gards  offences  against  God  and  religion, 
security  to  the  government  by  rendering  the  existence  of  a  State  Church  in  that 
men  incapable  of  office,  who  entertained  country  and  the  effect  of  its  recognition 
opinions  hostile  to  the  established  reli-  upon  the  law  are  circumstances  to  be 
gion.    The  only  penalty  imposed  by  that  kept  constantly  in  view, 
statute  is  exclusion  from  office,  and  that         In  People  v.  Porter,  2  Park.  Cr.  R.  14, 
penalty  is   incurred  by  any  manifesta-  the  defence  of  drunk fnness  was  made  to 
tions  of  the  dangerous  opinion,  without  a  prosecution  for  a  blasphemous   libel, 
proof  of  intention  in  the  person  entertain-  Walworth,  Circuit   Judge,   presiding  at 
ing  it,  either  to  induce  others  to  be  of  that  the  trial,  declared  the  intoxication  of  de- 
opinion,  or  in  any  manner  to  disturb  per-  fendant,    at    the    time  of  uttering   the 
tons  of  a  different  persuasion.    This  stat-  words,  to  be  an  aggravation  of  the  offence 
nte  rested  on  the  principle  of  the  test  rather  than  an  excuse. 
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force  of  which  will  be  felt  and  admitted  by  all.  It  is  no  hardship 
to  any  one  to  compel  him  to  abstain  from  public  blasphemy  or 
other  profanity,  and  none  can  complain  that  his  rights  of  con- 
science are  invaded  by  this  forced  respect  to  a  prevailing  religious 
sentiment.  But  the  Jew  who  is  forced  to  respect  the  first  day  of 
the  week,  when  his  conscience  requires  of  him  the  observance  of 
the  seventh  also,  may  plausibly  urge  that  the  law  discriminates 
against  his  religion,  and  by  forcing  him  to  keep  a  second  Sabbath 
in  each  week,  unjustly,  though  by  indirection,  punishes  him  for 
his  belief. 

The  laws  which  prohibit  ordinary  employments  on  Sunday  are 
to  be  defended,  either  on  the  same  grounds  which  justify  the 
punishment  of  profanity,  or  as  establishing  sanitary  regulations, 
based  upon  the  demonstration  of  experience  that  one  day*s  rest  in 
seven  is  needful  to  recuperate  the  exhausted  energies  of  body  and 
mind.  If  sustained  on  the  first  ground,  the  view  must  be  that 
such  laws  only  require  the  proper  deference  and  regard  which 
those  not  accepting  the  common  belief  may  justly  be  required  to 
pay  to  the  public  conscience.  The  Supreme  Court  of  Pennsylvania 
have  preferred  to  defend  such  legislation  on  the  second  ground 
ratlier  than  the  first ;  ^  but  it  appears  to  us  that  if  the  benefit  to 
the  individual  is  alone  to  be  considered,  the  argument  against;  the 

^  "It  intenneddles  not  with  the  iiat-  dny  Christian,  to  command  or  even  per^ 
ural  and  indefeasihle  right  of  all  men  to  suade  their  attendance  in  the  temples  of 
worship  Almighty  God  according  to  the  those  who  especially  approach  the  altar 
dictates  of  their  own  consciences  ;  it  com-  on  Sanday.  It  does  not  in  the  slightest 
pels  none  to  attend,  erect,  or  support  any  degree  infringe  upon  the  Sabbath  of  any 
place  of  worship,  or  to  maintain  any  min-  sect,  or  curtail  their  freedom  of  worship, 
istry  against  his  consent ;  it  pretends  It  detracts  not  one  hour  from  any  period 
not  to  control  or  to  interfere  with  the  of  time  they  may  feel  bound  to  devote  to 
rights  of  conscience,  and  it  establishes  no  this  object,  nor  does  it  add  a  moment 
preference  for  any  religious  establish-  beyond  what  they  may  choose  to  employ, 
ment  or  mode  of  worship.  It  treats  no  Its  sole  mission  is  to  inculcate  a  tempo- 
religious  doctrine  as  paramount  in  the  rary  weekly  cessation  from  labor,  but  it 
State  ;  it  enforces  no  unwilling  attend-  adds  not  to  this  requirement  any  religious 
ance  upon  the  celebration  of  divine  wor-  obligation."  Specht  v.  Commonwealth, 
ship.  It  says  not  to  Jew  or  Sabbatarian,  8  Pa.  St  812,  826.  See  also  Charleston 
'  You  shall  desecrate  the  day  you  esteem  v,  Benjamin,  2  Strob.  608 ;  Bloom  v. 
as  holy,  and  keep  sacred  to  religion  that  Bichards,  2  Ohio  St.  887 ;  McGatrick  v. 
we  deem  to  be  so '  It  enters  upon  no  Wason,  4  Ohio  St.  666 ;  Hudson  v.  Geary, 
discussion  of  rival  claims  of  the  drst  and  4  R.  I.  486 ;  Bohl  v.  State,  8  Tex.  App. 
seventh  days  of  the  week,  nor  pretends  688 ;  Johnston  v.  Commonwealth,  22  Pa. 
to  bind  upon  the  conscience  of  any  man  St  102 ;  Commonwealth  v.  Kesbii,  34  Pa. 
any  conclusion  upon  a  subject  which  St  898;  Commonwealths.  Has,  122  Mass. 
each  must  decide  for  himself.  It  intrudes  40;  Commonwealth  v.  Starr,  144  Mass. 
not  into  the  domestic  circle  to  dictate  860,  UN.  E.  688;  State  v,  Bott,  81  La. 
when,  where,  or  to  what  god  its  inmates  Ann.  668.  88  Am.  Rep.  224 ;  State  v. 
shall  address  their  orisons  ;  nor  does  it  Judge,  80  La.  Ann.  182,  1  So.  437;  State 
presume  to  enter  the  synagogue  of  the  v.  Bait  &  O.  R.  R.  Co.,  16  W.  Ya.  862,  86 
Israelite,  or  the  church  of  the  Seventh-  Am.  Rep.  808. 
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law  wh\ch  he  may  make  who  has  already  observed  the  seventh 
day  of  the  week,  is  unanswerable.  But  on  the  other  ground  it  is 
clear  that  these  laws  are  supportable  on  authority,  notwithstanding 
the  inconvenience  which  they  occasion  to  those  whose  religious 
sentiments  do  not  recognize  the  sacred  character  of  the  first  day 
of  the  week.^ 

Whatever  deference  the  constitution  or  the  laws  may  require 
to  be  paid  in  some  cases  to  the  conscientious  scruples  or  religious 
convictions  of  the  majority,  the  general  policy  always  is,  to  avoid 
with  care  any  compulsion  which  infringes  on  the  religious  scruples 
of  any,  however  little  reason  may  seem  to  others  to  underlie  them. 
Even  in  the  important  matter  of  bearing  arms  for  the  public  de- 
fence, those  who  cannot  in  conscience  take  part  are  excused,  and 
their  proportion  of  this  great  and  sometimes  imperative  burden  is 
borne  by  the  rest  of  the  community.* 

Some  of  the  State  constitutions  have  also  done  away  with  the 
distinction  which  existed  at  the  common  law  regarding  the  admis- 
sibility of  testimony  in  some  cases.  All  religions  were  recognized 
by  the  law  to  the  extent  of  allowing  all  persons  to  be  sworn  and 
to  give  evidence  who  believed  in  a  superintending  Providence, 
who  rewards  and  punishes,  and  that  an  oath  was  binding  on  their 
conscience.^    But  the  want  of  such  belief  rendered  the  person 

1  Commonwealth  v.  Wolf,  8  8.  &  H.  or  pennasione."    For  decisions  soitain- 

48 ;  Commonwealth  v.  Fisher,  17  S.  &  R.  ing  the  prohibition   of  liquor  sales  on 

160 ;  Shover  v.  Sute,  7  Ark.  629 ;  Scales  Sunday,  see  State  o.  Common  Pleas,  SC  N. 

V,  State,  47  Ark.  476, 1  S.  W.  769;yogle-  J.  72,  18  Am.  Rep.  422;  State  r.  Bott, 

song  V.  SUte,  9  Ind.  112 ;  State  v,  Ambs,  81  La.  Ann.  668,  88  Am.  Rep.  224 ;  Sute 

20  Mo.  214 ;  Cincinnati  v.  Rice,  15  Ohio,  v.  Gregory,  47  Conn.  276 ;  Blahnt  v.  Sute, 

225 ;  Ex  parte  Koser,  60  Cal.  177  ;  Parker  84  Ark.  447 ;  and  of  dramatic  entertain- 

V.  State,  16  Lea,  478.    A  proriso  in  a  ments,  see  Menserdorff  v.    Dwyer,   69 

Sunday  law  for  the  benefit  of  obserrers  N.  Y.  557. 

of  Saturday  is  valid.  Johns  v.  State,  78  *  There  are  constitutional  provisions  to 
Ind.  882.  In  Simonds's  Ex'rs  v.  Grats,  2  this  effect  more  or  less  broad  in  Alabama, 
Pen.  &  Watts,  412,  it  was  held  that  the  Arkansas,  Colorado,  Georgia,  Illinois, 
conscientious  scruples  of  a  Jew  to  appear  Indiana,  Iowa,  Kansas,  Kentucky,  Maine, 
and  attend  a  trial  of  his  cause  on  Saturday  Michigan,  Missouri,  New  Hampshire, 
were  not  sufficient  caase  for  a  contin-  New  York,  North  Carolina,  Oregon,  and 
uance.  But  ^ticEre  of  this.  In  Frolickstein  South  Carolina,  and  statutory  provisions 
V,  Mayor  of  Mobile,  40  Ala.  725,  it  was  in  some  other  States.  In  Tennessee  '*no 
held  that  a  statute  or  municipal  ordinance  citizen  shall  be  compelled  to  bear  arms, 
prohibiting  the  sale  of  goods  by  merchants  provided  he  will  pay  an  equiralent  to  be 
on  Sunday,  in  its  application  to  religious  ascertained  by  law."  Art.  1,  §  28. 
Jews  "  who  believe  that  it  is  their  reli-  '  See  upon  this  point  the  leading  case 
gious  duty  to  abstain  from  work  on  Sat-  of  Ormichund  v.  Barker,  Willes,  538,  and 
urdays,  and  to  work  on  all  the  other  six  1  Smith's  Trading  Cases,  585,  where  will 
days  of  the  week,"  was  not  riolative  of  be  found  a  full  discussion  of  this  subject 
the  article  in  the  State  constitution  which  Some  of  the  earlier  American  cases  re- 
declares  that  no  person  shall,  '*  upon  any  quired  of  a  witness  that  he  should  be- 
pretence  whatsoever,  be  hurt,  molested,  lieve  in  the  existence  of  God,  and  of  a 
or  restrained  in  his  religions  seotiments  state  of  rewards  and  punishments  after 
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incompetent.  Wherever  the  common  law  remains  unchanged, 
it  must,  we  suppose,  be  held  no  violation  of  religious  liberty  to 
recognize  and  enforce  its  distinctions ;  but  the  tendency  is  to  do 

away  with  them  entirely,  or  to  allow  one's  unbelief  to  go  to  his 
credibility  only,  if  taken  into  account  at  all.^ 

the  present  life.    See  especially  Atwood  New  York  have  constitutional  proyisions 

V.  Welton,  7  Conn.  66.    But  this  rule  did  expressly  doing  away  with  incompetency 

not  generally  obtain  ;  belief  in  a  Supreme  from  want  of  religious  belief.     Perhaps 

Being  wlio  would  punish  false  swearing,  the  general  proTisions  in  some  of  the 

whetlier  in  tills  world  or  in  the  world  to  other  constitutions,    declaring  complete 

come,  being  regarded  sufficient.    Cubbl-  equality  of  civil  rights,  privileges,  and 

eon  V.  McCreary,  7  W.  &  8.  262 ;  Blocker  capacities  are    sufficiently  broad  to  ac- 

V.  Burness,  2  Ala.  354;  Jones  v.  Harris,  complish    the    same    purpose.      Perry's 

1  Strob.  IGO;  Shaw  v.  Moore,  4  Jones  Case,  3  Gratt  682.    In   Michigan   and 

(N.   C),  25 ;    Hunscom  v.  Hunscom,  16  Oregon  a  witness  is  not  to  be  questioned 

Mass.  184 ;  Brock  v.  Milligan,  10  Ohio,  concerning  his  religious  belief.    See  Peo- 

121 ;  Bennett  u.  State,  1  Swan,  411 ;  Cen-  pie  v,  Jenness,  5  Mich.  805.    In  Georgia, 

tral  R.  R.  Co.  v.  Roclcafellow,  17  111.  541 ;  the  code  provides  that  religious  belief 

Arnold  v,  Arnold,  13  Vt.  862 ;  Butts  v.  shall  only  go  to  the  credit  of  a  witness, 

Swartwood,  2  Cow.  431 ;  Free  v.  Bucking-  and  it  has  been  held  inadmissible  to  in- 

ham,  50  N.  U.  219.     But  one  who  lacked  quire  of  a  witness  whether  he  believed  in 

this  belief  was  not  sworn,  because  there  Christ  as  the  Saviour.    Donkle  v.  Eohn, 

was  no  mode  known  to  the  law  by  which  44  Ga.  266.     In  Maryland,  no  one  is  in- 

it  was  supposed  an  oath  could  be  made  competentasa  witness  or  juror  "provided 

binding  upon  his  conscience.    Arnold  r.  he  believes  in  the  existence  of  God,  and 

.  Arnold,  13  Vt.  362 ;  Scott  v.  Hooper,  14  that,  under  His  dispensation,  such  pei^ 

Vt.  535 ;  Norton  v.  Ladd,  4  N.  H.  444 ;  son  will  be  held  morally  accountable  for 

Cent.  R.  R.  Co.  v.  Rockafellow,   17  BL  his  acts,  and  be  rewarded  or  punished 

541.  therefor,  either  in  this  world  or  the  world 

1  The    States    of   Iowa,    Minnesota,  to  come."    Const.  Dec.  of  Rights,  §  86. 

Michigan,  Oregon,  Wisconsin,  Arkansas,  In    Missouri,  an   atheist  is    competent 

Florida,    Missouri,   California,    Indiana,  Londener  v.  Lichtenheim,  11  Mo.  App. 

Kansas,  Nebraska,   Nevada,  Oliio,  and  886. 
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THE  rOWER   OP  TAXATION. 

The  power  to  impose  taxes  is  one  so  unlimited  in  force  and  so 
searching  in  extent,  that  the  courts  scarcely  venture  to  declare 
that  it  is  subject  to  any  restrictions  whatever,  except  such  as  rest 
in  the  discretion  of  the  authority  which  exercises  it.  It  reaches 
to  every  trade  or  occupation  ;  to  every  object  of  industry,  use,  or 
enjoyment ;  to  every  species  of  possession ;  and  it  imposes  a  bur- 
den which,  in  case  of  failure  to  discharge  it,  may  be  followed  by 
seizure  and  sale  or  confiscation  of  property.  No  attribute  of 
sovereignty  is  more  pervading,  and  at  no  point  does  the  power 
of  the  government  affect  more  constantly  and  intimately  all  the 
relations  of  life  than  through  the  exactions  made  under  it. 

Taxes  are  defined  to  be  burdens  or  charges  imposed  by  the 
legislative  power  upon  persons  or  property,  to  raise  money  for 
public  purposes.^  The  power  to  tax  rests  upon  necessity,  and 
is  inherent  in  every  sovereignty.  The  legislature  of  every  free 
State  will  possess  it  under  the  general  grant  of  legislative  power, 
whether  particularly  specified  in  the  constitution  among  the  pow- 
ers to  be  exercised  by  it  or  not.  No  constitutional  government 
can  exist  without  it,  and  no  arbitrary  government  without  regular 
and  steady  taxation  could  be  anything  but  an  oppressive  and 
vexatious  despotism,  since  the  only  alternative  to  taxation  would 
be  a  forced  extortion  for  the  needs  of  government  from  such  per- 
sons or  objects  as  the  men  in  power  might  select  as  victims.  Chief 
Justice  Marshall  has  said  of  this  power :  "  The  power  of  taxing 
the  people  and  their  property  is  essential  to  the  very  existence  of 
government,  and  may  be  legitimately  exercised  on  the  objects  to 

^  Black weU  on  Tax  Titles,  1.    A  tax  b.  12,  c.  30.    In  its  most  enlarged  sense 

is  a  contribution  imposed  by  government  the  word  "  taxes  "  embraces  all  the  regular 

on  individuals  for  the  service  of  the  State,  impositions  made   by   government  upon 

It  is  distinguished  from  a  subsidy  as  being  the  person,  property,  privileges,  occupa- 

certain  and  orderly,  which  is  shown  in  its  tions,  and  enjoyments  of  the  people  for 

derivation  from  Greek,  ri^is,  ordoy  order  the   purpose  of  raising  public  revenue, 

or  arrangement.    Jacob,  Law  Die. ;  Bou-  See  Perry  v.  Washburn,  20  Cat.  818, 350 ; 

vier,  Law  Die.    '*  The  revenues  of  a  State  Loan  Association  v.  Topeka,  20  Wall.  665, 

are  a  portion  that  each  subject  gives  of  664 :  Van  Horn  v.  People,  46  Mich.  183, 

his  property  in  order  to  secure,  or  to  have,  9  N.  W.  246 ;  £Re  Page,  60  Kan.  842,  68 

the  agreeable  enjoyment  of  the  remain-  Pac.  478,  47  L.  R.  A.  68.    See  also  note 

der.*'    Montesquieu,  Spirit  of  the  Laws,  to  18  L.  R.  A.  538.3 
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which  it  is  applicable  to  the  utmost  extent  to  which  the  govern- 
inent  may  choose  to  carry  it.  The  only  security  against  the 
abuse  of  this  power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax,  the  legislature  acts  upon  its  constit- 
uents. This  is,  in  general,  a  sufficient  security  against  erroneous 
and  oppressive  taxation.  The  people  of  a  State,  therefore,  give 
to  their  government  a  right  of  taxing  themselves  and  their  prop- 
erty ;  and  as  the  exigencies  of  the  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislator,  and  on  the  influence  of 
the  constituents  over  their  representative,  to  guard  them  against 
its  abuse."  ^ 

The  same  eminent  judge  has  said  in  another  case :  "  The  power 
of  legislation,  and  consequently  of  taxation,  operates  on  all 
persons  and  property  belonging  to  the  body  politic.  This  is  an 
original  principle,  which  has  its  foundation  in  society  itself.  It  is 
granted  by  all  for  the  benefit  of  all.  It  resides  in  the  govern- 
ment as  part  of  itself,  and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any  manner,  is  granted 
to  individuals  or  corporate  bodies.  However  absolute  the  right 
of  an  individual  may  be,  it  is  still  in  the  nature  of  tliat  right  that 
it  must  bear  a  portion  of  the  public  burdens,  and  that  portion 
must  be  determined  by  the  legislature.  This  vital  power  may  be 
abused;  but  the  interest,  wisdom,  and  justice  of  the  representa- 
tive body,  and  its  relations  with  its  constituents,  furnish  the  only 
security  where  there  is  no  express  contract  against  unjust  and  ex- 
cessive taxation,  as  well  as  against  unwise  legislation  generally."  ^ 
And  again,  the  same  judge  says,  it  is  ^'  unfit  for  the  judicial  de- 
partment to  inquire  what  degree  of  taxation  is  the  legitimate  use, 
and  what  degree  may  amount  to  the  abuse,  of  the  power."  *  The 
like  general  views  have  been  frequently  expressed  in  other  cases.* 

The  Constitution  of  the  United  States  declares  that  "  the  Con- 
gress shall  have  power  to  levy  and  collect  taxes,  duties,  imposts, 
and  excises  to  pay  the  debts,  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States ;  but  all  duties,  imposts. 


1  McCulloch  r.  Maryland,  4  Wheat. 
816,  428. 

^  Providence  Bank  v.  Billings,  4  Pet. 
614,  661. 

•  McCalloch  v.  Maryland,  4  Wheat. 
316,  430.  See  Kirtland  v.  Hotchkiss,  100 
U.  S.  491;  Board  of  Education  v.  Mc- 
Landsborough,  36  Ohio  St.  227 ;  State  v. 
Board  of  Education,  83  Ohio  St.  8. 

«  Kirb/  V,   Shaw,    19    Pa.    St.    2o8; 


Sharpless  v.  Mayor,  &c.,  21  Pa.  St. 
147;  Weister  v.  Hade,  62  Pa.  St.  474; 
Wingate  v.  Sluder,  6  Jones  (N.  C),  562; 
Herrick  v,  Randolph,  13  Vt.  625;  Arm- 
ington  V.  Barnet,  16  Vt.  745 ;  Tliomas  v. 
Leiand.  24  Wend.  65 ;  People  v.  Mayor, 
&c.  of  Brooklyn,  4  N.  Y.  419 ;  Portland 
Bank  r.  Apthorp,  12  Mass.  262;  Western 
Union  Telegraph  Co.  v.  Mayer,  28  Ohio 
St.  621. 
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and  excises  shall  be  uniform  throughout  the  United  States."  ^  The 
duties,  imposts,  and  excises  here  specified  are  merely  different 
kinds  of  taxes ;  the  first  two  terms  being  commonly  applied  to 
the  levies  made  by  governments  on  the  importation  and  exporta- 
tion of  commodities,  while  the  term  '^excises"  is  applied  to  the 
taxes  laid  upon  the  manufacture,  sale,  or  consumption  of  commodi- 
ties within  the  country,  upon  licenses  to  pursue  certain  occupations, 
and  upon  corporate  privileges.  "  No  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State ;"2  but  this  provision  of  the 
Constitution  is  not  violated  by  a  requirement  that  an  article  in- 
tended for  exportation  shall  bo  stamped,  as  a  protection  against 
fraud.^  Direct  taxes,  when  laid  by  Congress,  must  be  appor- 
tioned among  the  several  States  according  to  the  representative 
population.*  The  term  ^  direct  taxes,"  as  employed  in  the  Consti- 
tution, has  a  technical  meaning,  and  embraces  capitation  and  land 
taxes  only.^  These  are  express  limitations,  imposed  by  the  Con- 
stitution upon  the  federal  power  to  tax ;  but  there  are  some  others 
which  are  implied,  (a)  and  which  under  the  complex  system  of 
American  government  have  the  effect  to  exempt  some  subjects 
otherwise  taxable  from  the  scope  and  reach,  according  to  circum- 
stances, of  either  the  federal  power  to  tax  or  the  power  of  the 
several  States.  One  of  the  implied  limitations  is  that  which  pre- 
cludes the  States  from  taxing  the  agencies  whereby  the  general 
government  performs  its  functions.     The  reason  is  that,  if  they 

1  Const.  U.  S.  Art.  1,  §  8,  cl.  1.  Springer  v.  United  States,  102  U.  S.  686. 

«  Const.  U.  S.  Art.  1.  §  9,  cl.  5.  [Pollock  v.  Farmers'  Loan  &  T.  Co.,  158 

8  Pace  V.  Burgess,  02  U.  S.  «S72.  .  U.  S.  601,  16  Sup.  Ct.  Rep.  912,  would 

*  Const  U.  S.  Art.  1,  §  2 ;  Art.  1,  {  9,  seem  to  modify  the  statement  of  the  text 
cl.  4.  by  declaring  capitation  taxes  and  those 

*  Hylton  t;.  United  States,  3  Dall.  171 ;  levied  upon  general  property,  whether 
Pacific  Ins.  Co.  v.  Soule,  7  Wall.  483;  real  or  personal  or  both,  and  the  income 
Yeazie    Bank   v.   Fenno,  8  Wall.  683 ;  derived  therefrom,  direct  taxes.]] 

(a)  []It  is  held  that  the  States  are  restricted  from  taxing  patent  rights.  People 
V.  Brooklyn  Bd.  of  Assessors,  166  N.  Y.  417,  61  N.  £.  269,  42  L.  R.  A.  290 ;  Com.  9. 
Edison  Electric  Light  Co.,  167  Pa.  629,  27  Atl.  379,  87  Am.  St.  747 ;  Com.  v,  Phila- 
delphia Co.,  167  Pa.  627,  27  Atl.  878;  Com.  v.  Westinghouse  El.  &  Mfg.  Co.,  161  Pa. 
265,  24  Atl.  1107,  IIU;  Com.  v.  Westinghouse  Air  Brake  Co.,  161  Pa.  276,  24  Atl.  ^ 
11 11,  1113.  See  otiier  cases  upon  State  taxation  of  patent  rights  in  note  to  44  L.  ed.  * 
U.  S.  374.  A  State  under  a  general  law  taxing  legacies  may  tax  a  bequest  to  the 
United  States,  since  the  tax  is  levied  on  the  bequest  before  it  reaches  the  United 
States.  United  States  v.  Perkins,  163  U.  S.  626,  16  Sup.  Ct  Rep.  1073;  aff.  141 
N.  Y.  479,  86  N.  E.  606.  And  the  fact  that  a  corporation  possesses  a  franchise  from 
the  federal  government,  and  is  engaged  in  inter-state  commerce,  will  not  prevent  the 
State's  taxing  it  upon  a  franchise  from  the  State.  Central  Pac.  R.  Co.  v.  California, 
162  U.  S.  91,  16  Sup.  Ct.  Rep  766,  aff.  106  Cal.  676,  38  Pac.  905.  Copyrights  not 
taxable  by  States,  People  v.  Roberts,  169  N.  Y.  70,  68  N.  E.  686,  46  L.  R.  A.  126. 
As  to  what  lands  of  tribal  Indians  cannot  be  taxed  by  State,  see  Allen  County 
Com'rs  V.  Simons,  129  Ind.  103,  28  N.  E.  420,  18  L.  R,  A.  612.] 
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possessed  this  authority,  it  would  be  within  their  power  to  impose 
taxation  to  an  extent  that  might  cripple,  if  not  wholly  defeat,  the 
operations  of  the  national  authority  within  its  proper  and  consti- 
tutional sphere  of  action.  "That  the  power  to  tax,"  says  Chief 
Justice  Marshally  "  involves  the  power  to  destroy ;  that  the  power 
to  destroy  may  defeat  and  render  useless  the  power  to  create ;  that 
there  is  a  plain  repugnance  in  conferring  on  one  government  a 
power  to  control  the  constitutional  measures  of  another,  which 
other,  with  respect  to  those  very  measures,  is  declared  to  be 
supreme  over  that  which  exerts  the  control,  —  are  propositions 
not  to  be  denied."  And  referring  to  the  argument  that  confi* 
dence  in  the  good  faith  of  the  State  governments  must  forbid  our 
indulging  the  anticipation  of  such  consequences,  he  adds :  "  But 
all  inconsistencies  are  to  be  reconciled  by  the  magic  of  the  word, 
—  confidence.  Taxation,  it  is  said,  does  not  necessarily  and  un- 
avoidably destroy.  To  carry  it  to  the  excess  of  destruction  would 
be  an  abuse,  to  presume  which  would  banish  that  confidence  which 
is  essential  to  all  government.  But  is  this  a  case  of  confidence  ? 
Would  the  people  of  any  one  State  trust  those  of  another  with  a 
power  to  control  the  most  insignificaut  operations  of  their  State 
government  ?  We  know  they  would  not.  Why  then  should  we 
suppose  that  the  people  of  any  one  State  should  be  willing  to  trust 
those  of  another  with  a  power  to  control  the  operations  of  a  gov- 
ernment to  which  they  have  confided  their  most  important  and 
most  valuable  interests  7  In  the  legislature  of  the  Union  alone 
are  all  represented.  The  legislature  of  the  Union  alone,  there- 
fore, can  be  trusted  by  the  people  with  the  power  of  controlling 
measures  which  concern  all,  in  the  confidence  that  it  will  not  be 
abused.     This,  then,  is  not  a  case  of  confidence."  ^ 

^  McCuHoch  0.  Maryland,  4  Wheat,  tax  one  instrament  employed  by  the  gOY- 
816,  431.  The  case  uiTolred  the  right  of  emment  in  the  execution  of  its  powers, 
the  State  of  Maryland  to  impose  taxes  they  may  tax  any  and  every  other  instru- 
upon  the  operations,  witliin  its  limits,  of  ment  Tliey  may  tax  the  mail ;  they 
the  Bank  of  the  United  States,  created  may  tax  the  mint ;  they  may  tax  patent 
by  authority  of  Congress.  "  If,"  says  rights ;  they  may  tax  the  papers  of  the 
the  Chief  Justice,  "  we  apply  the  prin-  custom-house ;  they  may  tax  judicial 
ciple  for  which  the  State  of  Maryland  process;  they  may  tax  all  the  means  em- 
contends  to  the  Constitution  generally,  ployed  by  the  government  to  an  excess 
we  shall  find  it  capable  of  changing  which  would  defeat  all  the  ends  of  gov- 
totally  the  clmrauter  of  that  instrument,  ernment  This  was  not  intended  by  the 
We  shall  find  it  capable  of  arresting  all  American  people.  They  did  not  design 
the  measures  of  the  government,  and  of  to  make  their  government  dependent  on 
prostrating  it  at  the  foot  of  the  States,  the  States."  In  Veazie  Bank  v.  Fenno, 
The  American  people  have  declared  their  S  Wall.  683,  followed  and  approved  in 
Constitution,  and  the  laws  made  in  pur-  National  Bank  v.  United  States,  101  U.  S. 
suance  thereof,  to  be  supreme ;  but  this  1,  it  was  held  competent  for  Congress,  in 
principle  would  transfer  the  supremacy  aid  of  the  circulation  of  the  national 
in  fact  to  the  States.    If  the  States  may  banks,  to  impose  restraints  upon  the  cir- 
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It  follows  as  a  logical  resalt  from  this  doctrine  that  if  the  Con- 
gress of  the  Union  may  constitutionally  create  a  Bank  of  the 
United  States,  as  an  agency  of  the  national  government  in  the 
accomplishment  of  its  constitutional  purposes,  any  power  of 
the  States  to  tax  such  bank,  or  its  property,  or  the  means  of 
performing  its  functions,  unless  with  the  consent  of  the  United 
States,  is  precluded  by  necessary  implication.^  For  the  like  rea- 
sons a  State  is  prohibited  from  taxing  an  officer  of  the  general 
government  for  his  office  or  its  emoluments ;  since  such  a  tax, 
having  the  effect  to  reduce  the  compensation  for  the  services  pro- 
vided by  the  act  of  Congress,  would  to  that  extent  conflict  with 
such  act,  and  tend  to  neutralize  its  purpose.'  So  the  States  may 
not  impose  taxes  upon  the  obligations  or  evidences  of  debt  issued 
by  the  general  government  upon  the  loans  made  to  it,  unless  such 
taxation  is  })ermitted  by  law  of  Congress,  and  then  only  in  the 
manner  such  law  shall  prescribe,  —  any  such  tax  being  an  imped- 
iment to  the  operations  of  the  government  in  negotiating  loans, 
and,  in  greater  or  less  degree  in  proportion  to  its  magnitude,  tend- 
ing to  cripple  and  embarrass  the  national  power.^    The  tax  upon 

culation  of  the  State  banks  in  the  form  invented  in  intere8^bearing  loans  and 
of  taxation.  Perliaps  no  otlier  case  goes  securities,  and  in  stocks  and  bonds,  is 
so  far  as  this,  in  holding  that  taxation  not  invalid  as  a  discrimination  against 
may  be  imposed  for  other  purposes  than  national  banks  whose  shares  are  assessed, 
the  raising  of  revenue,  though  the  levy  of  where  the  money  invested  in  the  non- 
duties  upon  imports  with  a  view  to  inci-  assessed  property  does  not  compete  with 
dental  protection  to  domestic  manufac-  the  national  banks.  First  Nat.  Bk.,  &c 
tures  is  upon  a  similar  principle.  []The  v.  Chehalis  Co.,  166  U.  S.  440,  17  Sup.  Ct 
Federal  tax  system  is  not  subject  to  State  Rep.  629,  aff.  6  Wash.  64,  32  Phc.  1051 ; 
registration  laws,  nor  to  State  statutes  of  First  Nat.  Bank  v.  Ayers,  160  U.  S.  660, 
limitation.  United  States  v.  Snyder,  149  16  Sup.  Ct.  Rep.  412,  aff.  63  Kan.  440, 
U.  S.  210,  13  Sup.  Ct.  Rep.  846.  j  463,  36  Pac.  724.;]  But  the  doctrine 
1  McCuUoch  V.  Maryland,  4  Wheat  which  exempts  the  instrumentalities  of 
816;  Osborn  v.  United  States  Bank,  9  the  general  government  from  the  influ- 
Wheat  738 ;  Dobbins  u.  Commissioners  ence  of  State  taxation,  being  founded  on 
of  Erie  Co.,  16  Pet.  435.  [^The  States  the  implied  necessity  for  the  use  of  such 
are  proliibited  from  taxing  the  franchises  instruments  by  tlie  government,  such  leg- 
and  intangible  property  of  national  banks,  islation  as  does  not  impair  the  usefulness 
Owensboro  Nai'l  Bk.  v.  Owensboro,  173  or  capability  of  such  instruments  to  serve 
U.  S.  664,  19  Sup.  Ct  Rep.  537 ;  Third  the  government  is  not  within  the  rule  of 
Nat'l  Bk.  of  Louisville  v.  Stone,  174  U.  S.  prohibition.  National  Bank  v.  Common- 
482,  19  Sup.  Ct  Rep.  759.  Upon  taxing  wealth,  9  Wall.  353;  Thompson  v.  Pacific 
shares  of  national  banks  in  hands  of  R.  R.  Co.,  0  Wall.  579. 
stockholders,  see  First  Nat'l  Bk.  of  Wei-  ^  Dobbins  v.  Commissioners  of  Erie 
lington  V.  Chapman,  173  U.  S.  205, 19  Sup.  Co.,  16  Pet.  485.  On  similar  grounds  it  is 
Ct  Rep.  407 ;  Merchants'  &  M.  Nat  Bank  held  in  Canada  that  a  provincial  legisla- 
V.  Pennsylvania,  167  U.  S.  461,  17  Sup.  ture  has  no  power  to  impose  a  tax  on  the 
Ct  Rep.  829 ;  note  to  7  L.  ed.  U.  S.  939 ;  official  income  of  an  officer  of  the  Domin- 
also  McHenry  u.  Downer,  116  Cal.  20,  47  ion  government.  Leprohon  v.  Ottawa, 
Pac.  779,  45  L.  R.  A.  737,  and  note  thereto  40  U.  C.  Rep.  486 ;  a.  c.  on  appeal,  2  Ont 
in  L.  R.  A.  Omission  by  official  assessors  App.  Rep.  552. 
to  assess  moneys  of  individual  citizens  '  Weston  v.  Charleston,  2  Pet.  440; 
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the  national  securities  is  a  tax  upon  the  exercise  of  the  power  of 
Congress  "  to  borrow  money  on  the  credit  of  the  United  States." 
Tlie  exercise  of  this  power  is  interfered  with  to  the  extent  of  the 
tax  imposed  under  State  authority  ;  and  the  liability  of  the  certi- 
ficates of  stock  or  other  securities  to  taxation  by  a  State,  in 
the  hands  of  individuals,  would  necessarily  affect  their  value  in 
market,  and  therefore  affect  the  free  and  unrestrained  exercise 
of  the  power.  ^'  If  the  right  to  impose  a  tax  exists,  it  is  a  right 
which,  in  its  nature,  acknowledges  no  limits.  It  may  be  carried 
to  any  extent  within  the  jurisdiction  of  the  State  or  corporation 
which  imposes  it,  which  the  will  of  each  State  or  corporation  may 
prescribe."  ^ 

If  the  States  cannot  tax  the  means  by  which  the  national  gov- 
ernment performs  its  functions,  neither,  on  the  other  hand  and 
for  the  same  reasons,  can  the  latter  tax  the  agencies  of  the  State 
governments.  *^The  same  supreme  power  which  established  the 
departments  of  the  general  government  determined  that  the  local 
governments  should  also  exist  for  their  own  purposes,  and  made 

Bank  of  Commerce  v.  New  York  City,  2  taxes  are  exempt  from  State  taxation 
Black,  620;  Bank  Tax  Case,  2  Wall.  200;  while  so  owned.  Van  Brocklin  v.  Ten- 
Van  Allen  V.  Assessors,  3  Wall.  673;  nessee,  117  U.  S.  151,  6  Sup.  Ct.  Rep. 
People  V.  Commissioners,  4  Wall.  244 ;  670.  [[Hussman  v.  Durham,  165  U.  S. 
Bradley  v.  People,  .4  Wall.  469;  The  144,  17  Sup.  Ct.  Rep.  253.]  Tiie  Cen- 
Banksv.  The  Mayor,  7  Wall.  16;  Bank  9.  tral  Pacific  &  Southern  Pacific  Rail- 
Supervisors,  7  Wall.  26 ;  State  v.  Rogers,  road  Companies  derive  many  of  their 
70  Mo.  283.  For  a  kindred  doctrine,  see  franchises  from  the  United  States.  These 
State  V.  Jackson,  33  N.  J.  450.  cannot  he  taxed  by  a  State  without  the 
^  Weston  V,  Charleston,  2  Pet.  449,  consent  of  Congress.  California  v.  Cen- 
466 ;  Bank  of  Commerce  v.  New  York  tral  Pacific  R.  R.  Co.,  127  U.  S.  1,  8  Sup. 
City,  2  Black,  620;  Bank  Tax  Case,  2  Ct.  Rep.  1073.  But  land  is  taxable  though 
Wall.  200 ;  Society  for  Savings  ».  Coite,  the  title  is  still  in  the  United  States,  if 
6  Wall.  694.  Revenue  stamps  are  not  the  real  owner  is  entitled  to  a  patent, 
taxable.  Palfrey  v.  Boston,  101  Mass.  Wis.  Centr.  liy.  Co.  v.  Comstock,  71  Wis. 
329.  Nor  United  States  treasury  notes.  S8.  86  N.  W.  843.  QSo,  too,  though  his 
Montgomery  County  v.  Elston,  32  Ind.  right  to  patent  is  not  yet  confirmed, 
27.  Nor  tiie  premium  on  United  States  owing  to  dispute  as  to  mineral  or  non- 
bonds.  People  V.  Com'rs  of  Taxes,  90  mineral  character  of  lands  concerned. 
N.  Y.  68.  [^But  an  inheritance  or  sue-  Northern  Pac.  R.  Co.  v.  Myers,  172  U.  S. 
cession  tax  may  be  imposed  upon  a  leg-  589, 19  Sup.  Ct.  Rep.  276.^  The  property 
acy  consisting  of  United  States  bonds,  of  the  Western  Union  Telegraph  Co.,  a 
Plummer  r.  Coler,  178  U.  S.  115,  20  Sup.  New  York  corporation,  lying  in  Massachu- 
Ct.  Rep.  829,  nfl.  30  Misc.  19,  62  N.  Y.  setts,  cannot  escape  taxation  there  as 
Supp.  1024/]  In  People  v.  United  States,  an  agency  of  the  federal  government, 
93  111.  30, 34  Am.  Rep.  155,  it  was  decided  although  It  has  the  right  to  use  post  roads, 
that  property  of  the  United  States,  held  W^estern  U.  Tel.  Co.  v.  Massachusetts,  125 
for  any  purpose  whatever,  was  not  sub-  U.  S  530, 8  Sup.  Ct.  Rep.  961.  That  tax- 
ject  to  State  taxation.  Citing  McGoon  ation  cannot  be  evaded  by  turning  funds 
V.  Scales,  9  Wall.  23 ;  Railway  Co.  v.  temporarily  into  United  States  notes  just 
Prescott,  16  Wall.  603.  I^nds  within  a  before  the  time  for  assessment,  see  Shot- 
State  belonging  to  the  United  States  by  well  v.  Moore,  129  U.  S.  590,  9  Sup.  Ct. 
purchase  or  failure  of  owner  to  pay  direct  Rep.  362. 
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it  impossible  to  protect  the  people  in  their  common  interests 
without  them.  Each  of  these  several  agencies  is  confined  to  its 
own  sphere,  and  all  are  strictly  subordinate  to  the  constitution 
which  limits  them,  and  independent  of  other  agencies,  except  as 
thereby  made  dependent.  There  is  nothing  in  the  Constitution 
[of  the  United  States]  which  can  be  made  to  admit  of  any  inter- 
ference by  Congress  with  the  secure  existence  of  any  State  authority 
within  its  lawful  bounds.  And  any  such  interference  by  the  in- 
direct means  of  taxation  is  quite  as  much  beyond  the  power  of 
the  national  legislature  as  if  the  interference  were  direct  and  ex- 
treme." ^  It  has  therefore  been  held  that  the  law  of  Congress 
requiring  judicial  process  to  be  stamped  could  not  constitutionally 
be  applied  to  the  process  of  the  State  courts;  since  otherwise 
Congress  might  impose  such  restrictions  upon  the  State  courts  as 
would  put  an  end  to  their  effective  action,  and  be  equivalent 
practically  to  abolishing  them  altogether.^  And  a  similar  ruling 
has  been  made  in  other  analogous  cases. 

^  Fifield  V.  Close,  16  Mich.  605.  "  In  United  States  upon  legacies  and  distrib- 
respect  to  the  reserved  powers,  the  State  utive  shares  of  personal  property  is  a  tax 
is  as  sovereign  and  independent  a«  the  upon  the  transmission  or  receipt  of  prop- 
general  government  And  if  the  means  erty  and  not  upon  the  right  of  the  State 
and  instrumentalities  employed  by  that  to  regulate  the  devolution  of  property 
government  to  carry  into  operation  the  upon  di'atli  of  owner.  Knowlton  v,  Moore, 
powers  granted  to  it  are  necessarily,  and  178  U.  S.  41,  20  Sup.  Ct.  Rep.  747  ;  Mur- 
for  the  sake  of  self-preservation,  exempt  dock  r.  Ward,  178  U.  S.  189,  20  Sup.  Ct. 
from  taxation  by  the  Sutes,  why  are  not  Rep.  775;  Orr  v.  Gilman,  183  U.  S.  278, 
those  of  the  States  depending  upon  their  22  Sup.  Ct  Rep.  213 ;  Magoun  v.  niinoia 
reserved  powers,  for  like  reasons,  equally  Trust  Co.,  170  U.  S.  288,  18  Sup.  Ct.  Rep. 
exempt  from  federal  taxation?  Their  594.  See  United  States  v.  Owens,  100 
unimpaired  existence  in  the  one  case  is  as  Fed.  Rep.  70,  upon  right  of  Federal  gov- 
essential  as  in  the  other.  It  is  admitted  emment  to  tax  bonds  of  saloon-keepers, 
that  there  is  no  express  provision  in  the  Held  that  act  purporting  to  authorize 
Constitution  that  prohibits  the  general  such  tax  is  void  for  violation  of  the  prin- 
govemment  from  taxing  the  means  and  ciple  against  taxation  of  the  agencies  of 
instrumentalities    of  the    States,  nor  is  the  State. 

there  any  prohibiting  the  States  from         The  taxation  of  the  capital  stock  of  a 

taxing  the  means  and  instrumentalities  of  corporation  owning  patents  is  a  taxation 

that  government    In  both  cases  the  ex-  of  such  patents  and  invalid.    So  held  in 

emption  rests  upon  necessary  implication,  People  v.  Board  of  Assessors,  156  N.  T. 

and  is  upheld  by  the  great  law  of  self-  417,61  N.  E.  269.    Notsoas  to  tax  leried 

preservation  ,*  as  any  government,  whose  on  the  shares  of  stock  as  property  of  the 

means  employed  in  conducting  its  opera-  individual     Crown  Cork  &  Seal  Co.  v. 

tions,  if  subject  to  the  control  of  another  State,  87  Md.  687,  40  Atl.  1074,  67  Am. 

and  distinct  government,  can  only  exist  St.  371.^ 

at  the  mercy  of  that  government.    Of         *  Warren  v.  Paul,  22  Ind.  276;  Jones 

what  avail  are  these  means  if  another  v.  Estate  of  Keep,  19  Wis.  869;  Fifleld 

power  may   tax  them  at    discretion  1 "  v.  Close,   15  Mich.   505;  Union  Bank  v. 

Per  NeJson,  J.,  in  Collector  o.  Day,   11  Hill,  8  Cold.  325 ;  Smith  v.  Short,  40  Ala. 

Wall.  113, 124.    See  also  Ward  v.  Mary-  885 ;  Moore  v.  Quirk,  105  Mass.  49,  7  Am. 

land,   12  Wall.  418,  427  ;  Railroad  Co.  v.  Rep.  499. 

Peniston,  18  Wall.  6 ;  Freedman  v.  Sigel,         It  has  been  repeatedly  decided  that 

10  Blatch.  327.    QA  tax  levied  by  the  the  act  of  Congress  which  provided  that 
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Strong  as  is  the  language  employed  to  characterize  the  taxing 
power  in  some  of  the  cases  which  have  considered  this  subject, 
subsequent  events  have  demonstrated  that  it  was  by  no  means 
extravagant.  An  enormous  national  debt  has  not  only  made 
imposts  necessary  which  in  some  cases  reach  several  hundred  per 
cent  of  the  original  cost  of  the  articles  upon  which  they  are  im- 
posed, but  the  systems  of  State  banking  which  were  in  force  when 
the  necessity  for  contracting  that  debt  first  arose,  have  been  liter- 
ally taxed  out  of  existence  by  burdens  avowedly  imposed  for  that 
very  purpose.^  If  taxation  is  thus  unlimited  in  its  operation  upon 
the  objects  within  its  reach,  it  cannot  be  extravagant  to  say  that 
the  agencies  of  government  are  necessarily  excepted  from  it,  since 
otherwise  its  exercise  might  altogether  destroy  the  government 
through  the  destruction  of  its  agencies.  That  which  was  pre- 
dicted as  a  possible  event  has  been  demonstrated  by  actual  facts 
to  be  within  the  compass  of  the  power ;  and  if  considerations  of 

certain  papers  not  stamped  should  not  be  that  Congress  cannot  preclode  parties 
received  in  evidence  must  be  limited  in  from  entering  into  contracts  permitted  bj 
its  operation  to  the  federal  courts.  Car-  the  State  laws,  and  that  to  declare  them 
pentero.  Snelling,  97  Mass.  452;  Qreen  void  was  not  a  proper  penalty  for  the 
V.  Hoi  way,  101  Mass.  248, 8  Am.  Rep.  889 ;  enforcement  of  tax  laws.  Congress  can- 
Clemens  V.  Conrad,  19  Mich.  170 ;  Haight  not  make  voi4  a  tax  deed  issued  by  a 
17.  Grist,  64  N.  C.  739 ;  Griffin  v.  Ranney,  State.  Sayles  v.  Davis,  22  Wis.  225. 
85  Conn.  289 ;  People  v.  Gates,  48  N.  T.  Nor  require  a  stamp  upon  the  official 
40 ;  Bo  wen  v.  Byrne,  55  111.  467  ;  Hale  u.  bonds  of  State  officers.  State  v.  Gar- 
Wilkinson,  21  Grau.  75 ;  Atkins  v.  Plymp-  ton,  82  Ind.  1.  Nor  tax  the  salary  of  a 
ton,  44  Vt  21 ;  Bumpass  v.  Taggart,  State  officer.  Collector  v.  Day,  11  Wall. 
26  Ark.  898,  7  Am.  Rep.  628;  Sammonsr.  118;  Freedman  v.  Sigel,  10  Blatch.  827. 
Holloway,  21  Mich.  162,  4  Am.  Rep.  465 ;  Nor  forbid  the  recording  of  an  unstamped 
DafFy  v,  Hobson,  40  Cal.  240 ;  Sporrer  o.  instrument  under  the  State  laws.  Moore 
Eider,  1  Heisk.  688 ;  McElvain  p.  Mudd,  v.  Quirk,  105  Mass.  49,  7  Am.  Rep.  499. 
44  Ala.  48,  4  Am.  Rep.  106 ;  Burson  v.  *'  Power  to  tax  for  State  purposes  is  as 
Huntington,  21  Mich.  415,  4  Am.  Rep.  much  an  exclusive  power  in  the  States* 
497 ;  Davis  v.  Richardson,  45  Miss.  499,  as  the  power  to  lay  and  collect  taxes 
7  Am.  Rep.  732 ;  Hunter  o.  Cobb,  1  Bush,  to  pay  the  debts  and  provide  for  the  com- 
289 ;  Craig  v.  Dimock,  47  III.  308 ;  Moore  mon  defence  and  general  welfare  of  the 
17.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466.  United  States  is  an  exclusive  power  in 
[Knox  V.  Rossi,  25  Nev.  96,  57  Pac  179,  Congress."  Clifford,  J.,  Ward  v.  Mary- 
48  L.  R.  A.  805l  Upon  effect  of  omis-  land,  12  Wall.  418, 427.  In  United  States 
sion  to  stamp  an  instrument  or  cancel  the  v.  Railroad  Co.,  17  Wall  822,  it  was  de- 
stamp  thereon,  see  note  to  this  case  in  dded  that  a  municipal  corporation  of  a 
L.  R.  A.  A  check  may  be  forged  and  the  State,  being  a  portion  of  the  sovereign 
forger  punished  criminally,  even  though  power,  was  not  subject  to  taxation  by 
the  instrument  was  not  stamped  in  com-  Congress  upon  its  shares  of  stock  in  a 
pliance  with  the  law  of  Congress  relat-  railroad  company.  [|Nor  can  the  United 
ing  to  checks,  and  was  therefore  invalid.  States  tax  the  income  derived  from  bonds 
Thomas  9.  State,  40  Tex.  Crim.  App.  issued  by  the  municipal  corporations  of 
562,  51  S.  W.  242,  46  L.  R.  A.  454,  the  Sutes.  Pollock  v.  Farmers'  L.  &  T. 
and  see  note  to  this  case  in  L.  R.  A.  Co.,  157  U.  S.  429, 15  Sup.  Ct.  Rep.  678.^ 
upon  omission  of  stamp  as  affecting  ^  The  constitutionality  of  this  taxation 
criminal  prosecution.]  Several  of  these  was  sustained  by  a  divided  court  in  Veasi* 
cases  have  gone  still  fitrther,  and  declared  Bank  v.  FennOi  8  WalL  588. 
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policy  were  important,  it  might  be  added  that,  if  the  States  pos- 
sessed the  authority  to  tax  the  agencies  of  the  national  govern- 
ment, they  would  hold  within  their  hands  a  constitutional  weapon 
which  factious  and  disappointed  parties  would  be  able  to  wield 
with  terrible  efifect  when  the  policy  of  the  national  government 
did  not  accord  with  their  views;  while,  on  the  other  hand,  if  the 
national  government  possessed  a  corresponding  power  over  the 
agencies  of  the  State  governments,  there  would  not  bo  wanting  men 
who,  in  times  of  strong  party  excitement,  would  be  willing  and 
eager  to  resort  to  this  power  as  a  means  of  coercing  the  States  in 
their  legislation  upon  the  subjects  remaining  under  their  control. 
There  are  other  subjects  which  are  or  may  be  removed  from 
the  sphere  of  State  taxation  by  force  of  the  Constitution  of  the 
United  States,  or  of  the  legislation  of  Congress  under  it.  That 
instrument  declares  that  '^  no  State  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection 
laws."  ^  This  prohibition  has  led  to  some  difficulty  in  its  prac- 
tical application.  Imports,  as  such,  are  not  to  be  taxed  generally; 
but  it  was  not  the  purpose  of  the  Constitution  to  exclude  per- 
manently from  the  sphere  of  State  taxation  all  property  brought 
into  the  country  from  abroad ;  and  the  difficulty  encountered  has 
been  met  with  in  endeavoring  to  indicate  with  sufficient  accuracy 
for  practical  purposes  the  point  of  time  at  which  articles  imported 
cease  to  be  regarded  as  imports  within  the  meaning  of  the  pro- 
hibition. In  general  terms  it  has  been  said  that  when  the  im- 
porter has  so  acted  upon  the  thing  imported  that  it  has  become 
incorporated  and  mixed  up  with  the  mass  of  property  in  the 
country,  it  has  perhaps  lost  its  distinctive  character  as  an  import, 
and  has  become  subject  to  the  taxing  power  of  the  State;  but 
that  while  remaining  the  property  of  the  importer,  in  his  ware- 
house, in  the  original  form  or  package  in  which  it  was  Imported, 
a  tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the  pro- 
hibition in  the  Constitution.^    And  in  the  application  of  this  rule 

^  Const.  U.  S.  art.  1,  §  10,  cl.  2.    The  Maine,  U  held  a  regulation  of  commerce, 

provision  has  no  application  to  articles  Higgins  v.  Lime,  130  Mass.  1.    A  State 

transported   merely  from  one  State  to  tax  on  alien  passengers  is  a  tax  on  com- 

another.    Brown  i;.  Houston,  38  La.  Ann.  merce  though  levied  in  aid  of  an  inspec- 

818,  39  Am.  Rep.  284;  aff.   114  U.  S.  tion  law.    People  i;.  Compagnie,  &c.,  107 

622,  6  Sup.  Ct.  Rep.  1091.    See  State  v.  U.  S.  60,  2  Sup.  Ct.  Rep.  87.    But  a  like 

Pittahurg,  &c.  Co.,  41  La.  Ann.  466,  6  impost  under  federal  law  is  valid.    Head 

So.  220 ;  QAra.  Fertilizing  Co.  v.  Bd.  of  Money  Cases,  112  U.  S.  680,  6  Snp.  Ct. 

Agriculture,  48  Fed.  Rep.  609, 11  L.  R.  A.  Rep.  247. 

179,  and  note;  State  v.  Bixman,  162  Mo.  '^  Brown  v.  Maryland,  12  Wheat.  419, 

1,  62  S.  W.  828.21    But  an  inspection  law  441,  per  Marshall,  Ch.  J.    [May  &  Co.  v. 

applicable  only  to  lime  manufactured  in  Kew  Orleans,  178  U.  8.  496, 20  Snp.  Ct 
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it  was  declared  that  a  State  law  which,  for  revenue  purposes, 
required  an  importer  to  take  a  license  and  pay  fifty  dollars  before 
be  should  be  permitted  to  sell  a  package  of  imported  goods,  was 
equivalent  to  laying  a  duty  upon  imports.  It  has  also  been  held 
in  another  case,  that  a  stamp  duty  imposed  by  the  legislature 
of  California  upon  bills  of  lading  for  gold  or  silver,  transported 
from  that  State  to  any  port  or  place  out  of  the  State,  was  in 
effect  a  tax  upon  exports,  and  the  law  was  consequently  void.^ 

Congress  is  also  vested  with  power  to  regulate  commerce,  (a) 
This  power  is  not  so  far  exclusive  as  to  preclude  State  legislation 
on  matters  either  local  in  their  nature  or  operation,  or  intended 

Rep.  976,  aff.  61  La.  Ann.  1064, 25  So.  959.  See  what  ie  said  of  this  case  in  Woodruff 

And  as  to  original  packages,  see  Postal  v.  Parham,  8  Wall.  128,  187.    And  com- 

Tel.  &  Cable  Co.  v,  Adams,  165  U.  S.  688,  pare  Jackson  Iron  Co.  v,  Auditor-General, 

16  Sup.  Ct  Rep.  268,  860,  and  note  39  L.  82  Mich.  488.     See  also  Brumagim  v. 

ed.  U.  S.  811;  i^e  Wilson,  8  Mackey,  841  Tillingliast,    18    Cal.    265;    Garrison  v. 

(D.  C),  12  L.  R.  A.  624,  and  note;  and  Tillinghast,  18  Cal.  404;  Ex  parte  Mar- 

SUte  V.  Winters,  44  Kan.  723, 25  Pac.  235,  tin,  7  Not.  140 ;  Turner  v.  State,  55  Md. 

10  L.  R  A.  616,  and  note ;  tax  on  imports,  '240 ;  Turner  i;.  Maryland,  107  U.  S.  88, 

see  note  to  11  L.  R.  A.  179.    See  also  Aus-  2  Sup.  Ct.  Rep.  44.    In  the  last  two  cases 

tin  V,  Tennessee,  170  U.  S.  813, 21  Sup.  Ct  a  law  requiring  an  inspection  of  tobacco 

Rep.  132 ;  JRe  Wilson,  10  N.  M.  32, 60  Pac.  going  out  of  the  State  is  sustained.    The 

73,  48  L.  R.  A.  417.    State  cannot  tax  im-  States  cannot   discriminate  in  taxation 

ported  tea  in  original  packages.  Siegfried  between    the    productions    of    different 

V.  Raymond,  190  111.  224, 60  N.  £.  868.3  States.     Welton  v.  Missouri,  91   U.  S. 

1  Almy  V,  California,  24  How.  169.  275 ;  Tieman  v.  Rinker,  102  U.  S.  123. 

(a)  [The  business  of  life  insurance  is  not  interstate  commerce.  N.  T.  Life  Ins.  Co. 
V,  Cravens,  178  U.  S.  889,  20  Sup.  Ct.  Hep.  962.  Nor  is  marine  insurance,  Hooper  v. 
California,  155  U.  S.  648,  15  Sup.  Ct.  Rep.  207,  5  Inters.  Com.  Rep.  610.  Nor  is  fire 
insurance.  Phila.  Fire  Asso.  v.  New  York,  119  U.  S.  110,  7  Sup.  Ct  Rep.  108; 
Liverpool  &  L.  L.  &  Ins.  Co.  v.  Massachusetts,  10  Wall.  566;  Paul  v.  Virginia,  8  Wall. 
168;  State  v.  Phipps,  50  Kan.  609,  81  Pac.  1097,  18  L.  R.  A.  657.  84  Am.  St.  152. 
Upon  State  taxation  and  Federal  commerce  power,  see  note  to  39  L.  ed.  U.  S.  588, 
and  another  to  88  L.  ed.  U.  S.  1041 ,  also  one  to  87  L  ed.  U.  S.  216.  Hiring  laborers  to 
be  employed  outside  the  limits  of  the  State  where  hired  is  not  commerce.  Williams 
V,  Fears,  179  U.  S.  270,  21  Sup.  Ct.  Rep.  128,  aff.  110  Ga.  584,  85  S.  E.  699.  Nor  is 
sending  goods  outside  the  State  to  have  services  performed  upon  them  and  the  goods 
thereafter  returned.  Smitli  r.  Jackson,  103  Tenn.  678,  54  S.  W.  981,  47  L.  R.  A.  416. 
Nor  is  making  contracts  for  buying  and  selling  "  futures ''  in  another  State.  Alex- 
ander V.  State,  86  G;i.  246,  12  S.  E.  408,  10  L.  R.  A.  859.  A  State  statute  requiring 
the  payment  of  a  license  tax  by  a  non-resident  soliciting  orders  for  merchandise  is 
invalid,  Brennan  v.  City  of  Titusville,  153  U.  S.  289,  14  Sup.  Ct  Rep.  829.  But  an 
agent  of  a  foreign  corporation  engaged  in  the  purchase  of  wool  to  be  shipped  to  that 
corporation  in  another  State  is  engaged  in  inter-state  commerce.  MacNaughton  Co. 
V.  McGirl,  20  Mont.  124,  49  Pac.  651,  88  L.  R.  A.  867,  68  Am.  St.  610.  Transporta* 
tion  of  lottery  tickets  from  one  State  to  another  by  an  express  company  is  interstate 
commerce.  Champion  v.  Ames,  —  U.  S. — •  28  Sup.  Ct.  Rep.  821.  For  other  cases 
upon  what  constitutes  ''commerce,"  see  Gibbons  17.  Ogdeo,  9  Wheat.  1,  and  cases  cited 
in  the  opinion  in  Champion  v.  Ames,  supra.  For  cases  sustaining  the  anti-trust  act 
of  1890  under  the  commerce  clause,  see  United  States  t;.  Joint-Traffic  Assn.,  171  U.  tS. 
505;  Addyston  Pipe  &  S.  Co.  r.  United  States,  175  U.  S.  211 ;  United  States  v,  Nortli- 
em  Securitiet  Co.,  120  Fed.  Rep.  721-3 
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to  be  mere  aids  to  commerce,  for  which  special  regulations  can 
more  effectually  provide ;  such  as  harbor  pilotage,  beacons,  buoys, 
the  improvement  of  navigable  waters  within  the  State,  and  the 
examination  as  to  their  fitness  of  railroad  employees,  provided 
such  legislation  does  not  conflict  with  the  regulations  made  by 
federal  law.^  Except  as  to  such  matters  the  power  of  Congress 
over  commerce  with  foreign  nations  and  among  the  several  States 
is  exclusive.  If  Congress  has  made  no  express  regulations  with 
regard  to  such  commerce,  its  inaction  is  equivalent  to  a  declara- 
tion that  it  shall  be  free.'  The  States,  therefore,  can  enforce  no 
regulations  which  make  foreign  or  inter-state  commerce  subject 
to  the  payment  of  tribute  to  them.'    Duties  of  tonnage  the  States 

1  Cooley  V.  Board   of   Wardens,   12  v.  Shelby  Taxing  Dist,  120  U.  S.  489.  7 

How.  299;   Wilson  v.  Blackbird  Creek  Sup.  Ct   Rep.  692;   Phil.  8.  S.  Co.  v. 

Marsh  Co.,  2  Pet  246 ;  Gilman  v.  Phil-  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct. 

adelphia,  3    Wall.   7 13;    Ex  parte   Me-  Rep.  1118. 

Kiel,  13  WaU.  236;  Henderson  v.  New  *  In  Brown  v,  Maryland,  12  Wheat. 

York,  92  U.  S.  259 ;  Wilson  v.  MeNamee,  419,  441,  it  was  held  that  a  license  fee  of 

102  U.  S.  672 ;  Mobile  v.  Kimball,  102  fifty  dollars,  required  by  the  State  of  an 

U.  S.  691 ;  E^canaba  Co.  v.  Chicago,  107  importer  before  he  should  be  permitted 

U.  S.  678,  2  Sup.  Ct.  Rep.  186 ;  Huse  u.  to  sell  imported  goods,  was  unconstitii- 

Glover,  119  U.  S.  643,  7  Sup.  Ct.  Rep.  tional,  as  coiiiing  directly  in  conflict  with 

818 ;  Willamette  Iron  B.  Co.  v.  Hatch,  126  the  regulations  of  Congress  over  com- 

U.  S.  1,  8  Sup.  Ct.  Rep.  811;  Smith  v.  merce.    So  a  tax  on  the  amount  of  an 

Alabama,  124  U.  S.  466,  8  Sup.  Ct.  Rep.  auctioneer's  sales  was  held  inoperative  so 

604;  Nashville,  C.  &  St.  L.   Ry.  Co.  i^.  far  as  it  applied  to  sales   of  imported 

State,  128  U.  S.  96,  9  Sup.  Ct.  Rep.  28.  goods  made  by  him  in  the  original  pack- 

A  statute  discriminating  as  to  pilotage  ages  for  the  importer.     Cook  v.  Pennsyl- 

in  favor  of  vessels  fW>m  certain  States  vania,  97  U.  S.  666.    So  is  any  tax  which 

is  bad.    Spraigue  V.Thompson,  118  U.  S.  discriminates    against    imported    goods. 

90,  6  Sup.  Ct.  Rep.  988.    UntU  Congress  Tieman  v,  Rinker,  102  U.  S.  123.    After 

acts.   State  quarantine  regulations   are  property  brought  from  another  State  has 

valid,  and  an  examination  fee  may  be  become  part  of  the  property  in  a  State,  it 

charged  graded  by  the  kind  of  vessel,  may  be  taxed  Uke  other  property  there : 

Morgan's    S.    S.  Co.  o,  Louisiana,   118  Brown  v.  Houston,  114  U.  S.  622,  6  Sapw 

U.  S.  466,  6  Sup.  Ct.  Rep.  1114.    See  Ct.  Rep.  1091 ;  [Pittsburg  &  S.  Coal  Co.  o. 

Train  v,  Boston    Disinfecting  Co.,  144  Bates,  160  U.  S.  677,  16  Sup.  Ct  Rep. 

Mass.  628,  11  N.  E.  929.    [But  a  State  416;    Singer    Mfg.    Co.    r.    Wright,   97 

or  municipal    license   tax    levied    upon  Ga.  114,  26  S.  E.  249,  36  L.  R.  A.  497;] 

tugs  engaged  in  towing  vessels  engaged  but  not,  if  it  is  taxed  by  reason  of  its 

in  inter-state  commerce  in  the  river  and  being  so  brought.    Welton  v.  Missonri, 

harbor  of  Chicago  is  bad.    Harmon  v,  91  U.  S.  276.    See  Phila.  S.  S.  Co.  v, 

Chicago,  147  U.  S.  396,  13  Sup.  Ct.  Rep.  PennsylvanU,  122  U.  S.  326,  7  Sup.  Ct. 

806;  and  see  in  this  connection  note  to  Rep.  1118.    A  tax  upon  receipts  from  the 

this  case  In  87  L.  ed.  U.  S.  216,  on  State  transportation  of  goods  from  one  State  to 

statutes  and  regulation  of  inter-state  com-  another  by  rail  is  bad.    Case  of  State 

merce ;  also  St.  Louis  v.  Cons.  Coal  Co.,  Freight  Tax,   16  Wall.  2:12 ;    Fargo  ». 

168  Mo.  342,  69  S.  W.  103,  61  L.  R.  A.  Michigan,  121  D.  S.  230.  7  Sup.  Ct.  Rep. 

860. j]  867.    So  is  one  upon  the  gross  receipts 

3  Welton  V.  Missouri,  01  U.  S.  276 ;  from  transportation  by  sea  between  differ- 

Brown  t;.  Houston,  114  U.  S.  622,  6  Sup.  ent  States,  or  to  and  from  foreign  coun- 

Ct.  Rep.  1091;  Walling  v.  Michigan,  116  tries:  Phila.  S.  S.  Co.  v.  Pennsylvania, 

U.  S.  446,  6  Sup.  Ct.  Rep.  464 ;  Robbins  122  U.  8.  326,  7  Sap.  Ct.  Rep.  1118 ;  im- 
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are  also  forbidden  to  lay.^    Tlie  meaning  of  this  seems  to  be  that 

pniring  the    force  of  Case  of  Tax  on  them  to  principal  in  another  State  by 

Kailway  Gross  Receipts,  15  Wall.  284;  wiiom  they  are  filled,  is  iiiter-state  com- 

one  upon  gross  receipts  of  car  companies  merce.    Re  Spain,  47  Fed.  Rep.  208,  14 

derived  from  inter-state  business  ;  State  L.  K.  B.  97,  and  note ;  Brennan  v.  Titus- 

V.  Woodruff.  &c.  Co.,   114  lad.   155,  15  ville,  158   U.  8.  289,   14   Sup.  Ct.  Rep. 

N.  £.  814.     See  Central  R.   R.   Co.   v.  829,  4  Inters.  Com.  R.  658 ;  and  see,  in 

Board  of  Assessors,  49  N.  J.  L.  1,  7  Atl.  this  connection,  i2^  Houston,  47  Fed.  Rep. 

306.     So  is  a  privilege  tax  upon  cars  used  539, 14  L.  R  A.  719 ;  Re  White,  48  Fed. 

ns  instruments  of  inter-state  commerce.  Rep.  91«3,  11  L.  R.  A.  284;  McLaughlin 

rickardv.Pullman,  &c.Co.,  117  U.  S.  34,  ».  South   Bend,  126  Ind.  471,  26  N.  E. 

6  Sup.  Ct.  Rep.  635.     So  is  the  tax  upon  185,  10  L.  R.  A.  357  ;  French  v.  State,  — 

the  capital  stock  of  a  foreign  ferry  corpo-  Tex.  Cr.  Ap.  — ,  58  S.  W.  1015, 52  L.  R.  A. 

ration  engaged  in  such  commerce,  which  160;  State  v.  Willingham,  9  Wyo.  290,  62 

lands  and  receives  passengers  and  freight  Pac.  797,  52  L.  R.  A.  198.    8tockard  v. 

within  the  State.     Gloucester  Ferry  Co.  Morgan,  105  Tenn.  412,  58  S.  W.  1061, 

V.  Pennsylvania,  114  U.  S.  196,5  Sup.  Ct.  holds  that  a  merchandise  bmker  repre- 

Rep.  826.    So  is  one  on  all  t&legraph  senting    only  non-resident    principals  it 

messages  sent  out  of  a  State.    Telegraph  subject   to  a  State  tax  on   occupation 

Co.  V.  Texas,  105  U.  S.  460.     See  Rattei^  and  is  not  engaged  in  inter-state  com- 

man  v.  W.  U.  Tel.  Co.,  127  U.  S.  411,  merce,  but  this  case  was  afterward  re- 

8  Sup.  Ct  Rep.  1127.    A  State  may  not  versed    in  the    Suprenie  Court  of    the 

exact,  as  a  condition  of  duing  business.  United  States,  see  Stockurd  r.  Morgan, 

a  license  from  a  company,  a  large  part  185  U.  S.  27,  22  Sup.  Ct.  Rep.  576.     But 

of  whose  business  is  the  transmission  of  where  the  agent  carries  the  goods  with 

inter-state  telegrams.    Leloup  v.  Port  of  him  and  sells   them,  he  is  subject    to 

Mobile,  127  U.  S.  640,  8  Sup.  Ct.  Rep.  the  State  law.    Emert  v.  Missouri,  156 

1380.    [But  it  may  exact  a  license  fee  U.  S.  290,  15  Sup.  Ct.  Rep.  867,  aflf.  108 

from  an  express  company   engaged  in  Mo.  241, 15  S.  W.81,  8  Inters.  Com.  Rep. 

inter-state  commerce  before  permitting  it  527,  11  L.  R.  A.  219,  23  Am.  St.  874 ; 

to  do  local  business.    Osborne  v.  Florida,  Rash  r.  Farley,  91  Ky.  344, 15  S.  W.  862. 

164  U.  S.  650,  17  Sup.  Ct.  Rep.  214,  aff.  Also  where  he  fof  wards  the  orders,  and 

33  Fla.  162,  14  So.  588,  25  L.  R.  A.  120,  the  goods  are  shipped  to  him  in  bulk,  and 

89  Am.  St.  99,  4  Inters.  Com.  Rep.  731.  he    breaks  bulk  and    distributes  them. 

And  may  tax  such  company  upon  its  Racine  I.  Co.  v.   McCommons,  111   Ga. 

gross  receipts  from  business  done  entirely  536,  36  S  E.  866,  51  L.  R.  A.  184 ;  Camp 

within  the  State.    Pacific  Exp.  Co.  v.  Sei-  r.  State,— Tex.    Cr.  Ap.— ,  61    S.    W. 

bert,  142  U.  S.  839, 12  Sup.  Ct.  Rep.  250.  401  (Feb.  13,  1901) ;  Croy  v,  Epperson, 

Likewise     with    telegraph     companies.  104  Tenn.  525,  58  S.  W.  235;  State  v. 

Postal  Tel.  Cable  Co.  v.  City  Council  of  Caldwell,  127  N.  C.  521,  87  S.  E.   138. 

Charleston,  158  U.  S.  692, 14  Sup.  Ct.  Rep.  State  may  tax  the  corporate  franchise  of 

1094 ;  Western  Un.  Tel.  Co.  v.  Freemont,  a    company  organized    under  its  laws, 

39  Neb.  692,  58  N.  W.  415,  43  Neb.  499,  although  that  company  is  engaged  in  intei^ 

61  N.  W.  724,  26  L.  R.  A.  698,  706.    See,  state  commerce.    People  v.  Wemple,  117 

in  this  connection.  Postal  Tel.  Cable  Co.  N.  Y.  136.  22  N.  E.  1046,  6  L.  R.  A.  308, 

V.  Richmond,  99  Va.  102,  37  S.  E.  789.  and  note.]     That  is  not  domestic  com- 

And  a  charge  of  five  dollars  per  annum  merce  which  in  going  between  ports  of 

for  each  pole  planted  by  an  inter-state  the  same  State  passes  more  than  a  marine 

telegraph  company  in  a  city's  streets  is  league  from  shore.    Pacific  Coast  S.  S. 

not  a  tax  on  inter-state  commerce,  but  a  Co.  v.  Board  R.  R.  Coni'rs,  18  Fed.  Rep. 

rental  charged  for  use  of  the  streets,  and  10.     Compare    Com.  v.  Lehigh   Valley 

is  valid.     St.  Louis  v.  W.  U.  Tel.  Co.,  R.  R.  Co.,  129  Pa.  St.  308,  18  Atl.  126. 

148  U.  S.  92, 13  Sup.  Ct.  Rep.  485 ;  a.  c.  [jAfif.  in  Lehigh  V.  R.  Co.  v.  Pennsylvania, 

a£f.  149   U.  S.  465,  13  Sup.  Ct.  Rep.  990.  145  U.  S.  192, 12  Sup.  Ct.  Rep.  806,  holding 

Taking  orders  by  sample  and  sending  that  the  domestic  character  of  the  com- 


1  Const,  of  U.  S.  art.  1,  §  10,  cl.  2. 
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vessels  must  not  be  taxed  as  vehicles  of  commerce^  according 

merce  between  termini  in  the  same  State  cannot  exact  of  him  a  license  fee  for  tlie 
is  not  destroyed  by  tlie  fact  that  in  the  transaction  of  sacli  business.     McCall  v. 
carriage  of  the  passengers  and  the  goods,  California,  186  U.  S.  104, 10  Sap.  Cl  Rc^. 
a  portion  of  the  route  traversed  lies  in  881 ;  Norfolk  &  W.  K.  Co.  r.  Pennsylvania, 
anotlier  State,  thus  reversing  the  rule  of  186  U.  S.  114,  394,  10  Sup.  Ct.  Rep.  968. 
18  Fed.  Rep.  10,  above.    In  L.  V.  R.  Co.  Sheep  driven  through  a  State  for  purpose 
V.  Fa.,  above,  the  tax  was  levied  upon  of  grazing,  as  well  as  to  reach  auotiier 
receipts,  and  an  apportionment  upon  a  State,  are  taxable  in   first  State,  even 
mileage  basis  of  receipts  from  domestic  thougli   they  remain  but  a  short  time, 
commerce,  a  puriiun  of  whose  route  lay  Kelley  v.  Rliodes,  7  Wyo.  237,  61  Pac. 
without  the  State,  was  sustained.^     For  61)8,    30  L.   R.   A.   694 ;    s.   c.   9   Wyo. 
further  discussion    of  this   subject,  s«*e  862,  63    Pac.  936.      License    tax    upon 
New  York  v.  Miln,  1 1  Pet.  102  ;  License  those  engaged  in  packing  oysters  for  sale 
Cases,  6  How.  604;  Lin  Sing  v.  Wash-  or  transportation  is  vaUd,  even  though 
burn,  20  Cal.  634 ;  Erie  RMilway  Co.  v.  oysters  are  intended  to  be  shipped  oat 
New  Jersey,  31  N.  J.  631,  rev.  30  N.  J.  of  the  State.     State  v.  Applegarth,  81 
473;  Pennsylvania  R.  U.  Co.  v.  Common-  Md.  298,  31  Atl.  961.  28  L.  R.  A.  812. 
wealth,  3  Grant,  128 ;  Hinson  v.  Lott,  40  State  may  tax  corporate  franchise  of  a 
Ala.  123 ;  Commonwealth  v,  Erie  R.  R.,  domestic  corporation,  even  tliough  the 
62  Pa.  St.  286 ;  Osborne   v.  Mobile,  44  corporation  is  organized  to  carry  on  in- 
Ala.  498 ;  a.  G.  in  error,  16  Wall.  470 ;  ter-state    commerce.     State    r.    Bd.    of 
State  V.  Philadelphia,  &c.  R.  R.  Co.,  46  Assessors,  66  N.  J.  L.  629,  26  Atl.  711, 
Md.  361 ;  Waicott  i;.  People,  17  Mich.  68.  26  L.  H.  A.  134.    One  selling  nierciiandise 
In  Crandall  v.  Nevada,  6  Wall.  36,  it  was  that  is  in  a  foreign  State  is  engaged  in 
held  that  a  State  law  imposing  a  tax  of  inter-state  commerce  and  cannot  be  com- 
one  dollar  on  each  person   leaving  the  pelled  to  pay  a  licence.     Adkins  c.  Rich- 
State  by  public  conveyance  was  not  void  mond,    98    Va.    91,  34    S.   E.    967.    In 
as  coming  in  conflict  with  the  control  of  Western  Union  T.  Co.  i'.  New  Hope, — 
Congress    over    Commerce,    though    set  U.  S.  — ,  23  Sup.  Ct.  Rep.  204,  an  ordi- 
aside  on  other  grounds.     Logs  belonging  '  nance  requiring  a  license  fee  of  Sl.OO  per 
to  a  non-resident  are  liable  to  be  taxed  pole,  and  ^2.60  per  mile  of  wire,  was  sos- 
though    intended    for    transportation    to  tained  thtmgh  imposed    upon  poles  and 
another  State,  and  partially  prepared  for  wires   used  in   inter-state  business.    For 
it  bv  being  deposited  at  the  place  of  ship-  other  cai»es  upon  in  ter-etate  commerce  and 
ment.     Cue  v.  Errol,  116  U.  S.  617, 0  Sup.  State's  power  of  taxation,  see  Singer  Mfg. 
Ct.  Rep.  476.     See  Com'rs  Brown  Co.  v.  Co.  v.  Wright,  97  Ga.  Ill,  26  S.  E.  249,36 
Standard  Oil  Co.,  103  Ind.  802,  2  N.  E.  L,  R.  A.  497;  Commonwealth  p.  Myers, 
758.    On  the  subject  of  inter-state  com-  92  Va.  809,  23  S.  E.  916,  31  L.  R.  A.  379; 
merce,  see  further,  pp.  846,  861-859,  873,  Canollton   r.   Bazzette,  169  III  284,  42 
post.    Cooley  on  Taxation,  61-64.    QUpon  N.  E.  837,31  L.  R.  A.  622;  San  Bemar- 
power  of  States  over  inter-state  telegraph  dino  r.  Southern  Pac.  Co.,  107  Cal.  524, 
and  telephone  companies,  see  Postal  Tel.  40  Pac.  796,  29  L.  R.  A.  327  ;  South  Bend 
Cable  Co.  v.  Baltimore,  79  Md.  602,  29  v.  Martin,  142  Ind.  31,  41  N.  E.  316,  29 
Atl.  819,  24  L.  R.  A.  161,  and  note;  and  L.  R.  A.  631 ;  Commonwealth  v.  Harmel, 
In  re  Pennsylvania  Teleplione   Co.,  48  166  Pa.  89,  30  Atl.  1086,  27  L.  R.  A*  388; 
N.   J.   Eq.   91.   20  Atl.   816.     Municipal  Wind  v.Iler  &Co.,93  Iowa,3l6,61  N.  W. 
license  tax  levied  upon  tugs  engaged  in  1001,  27  L.  R.  A.  219 ;  Leavell  v.  Western 
towing  boats  engaged  in  inter-state  com-  U.  Tel.  Co.,  116  N.  C  211,  21  S.  E.  391, 
merce  is  void.     Harmon  v.  Chicago,  147  27  L.  R.  A.  843 ;  Stote  v.  Bd.  of  Awes- 
U.  S.  396,  13  Sup.  Ct.  Rep.  306,  and  see  sors,  67  N.  J.  L.  616,  31  Atl.  220,  27 
also  note  to  this  case  in  37  L.  ed.  U.  S.  L.  R.  A.  684  ;  State  v,  Gorham,  115  X.  C. 
216,  upon  State  statutes  and  inter-state  721,  20  S.E.  179,  26  L.  R.  A.  810;  Coit 
commerce.   Railroad  corporation  engaged  v.  Sutton,  102  Mich.  824,  60  N.  W.  690, 
in  inter-state   commerce    may   send   its  26  L.  R.  A.  819;  Georgia  Packing  Co. 
agent  into  any  State  there  to  secure  such  v.  Macon,  60   Fed.  Rep.  774,  4  Inters, 
commerce  to  his  principal,  and  the  State  Com.  Rep.  608,  ^  L.  R.  A.  775;  San 
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to  capacity ;  ^  but  it  is  admitted  they  may  be  taxed  like  other 
property.^ 

FniDcisco  V.  Western  U.  Tel.  Co.,  96  Cal.  55  Pac.  639,  48  L.  R.  A.  790;  Am.  Refr. 

140,  31  Pac.  10,  17  L.  U.  A.  801 ;  Kother-  Transit  Co.  v.  Hall,  174  U.  S.  70.  19  Sup, 

mel  r.  Mejerle,  136  Pa.  250,  20  Atl.  583,  Ct.  Rep.  599.    Upon  State  taxes  and  com- 

9  L.  R.  A.  366,  and  note ;  State  v.  Zophy,  merce,  see  notes  to  39  L.  ed.  U.  S.  588, 

14  S.  D.  119. 84  N.  W.  391,  State  ».  Omaha  24  C.  C.  A.  21,  8  C.  C.  A.  492.  13  L.  R.  A. 

6  C.  B.  R  &  B.  Co.,  113  Iowa,  30,  84  686,  11  L.  R.  A.  179,  and  9  L.  R.  A.  366. 
N.  W.  983.]]  State  may  tax  capital  employed  within 

^  Cannon  r.  New  Orleans,  20  Wall,  its  limits,  even  tliough  part  of  the  business 
577;  Huse  v.  Glover,  119  U.  S.  543,  7  conducted  is  inter-state  commerce.  People 
Sup.  Ct  Rep.  813.  See  Steamship  Co.  v.  v.  Roberts,  171  U.  S.  658,  19  Sup.  Ct  Rep. 
Port  Wardens,  6  Wall.  31 ;  State  Tonnage  58 ;  aff.  91  Hun,  158,  149  N.  Y.  608,  44 
Tax  Cases,  12  Wall.  204 ;  Inman  Steam-  N.  E.  1 127.  Although  the  control  of 
ship  Co.  r.  Tinker,  94  U.  S.  238;  Lott  r.  navigable  waters  used  for  inter- state  corn- 
Morgan,  41  Ala.  246;  Johnson  v.  Drum-  merce  is  in  Congress,  yet  the  State  that 
mond,  20  Gratt.  419;  State  v,  Charleston,  owns  the  soil  underneath  is  not  thereby 
4  Rich.  286 ;  Johnson  v.  Ixtper,  46  N.  J.  L.  prohibited  from  taxing  structures  erected 
321.  A  license  tax  upon  the  business  of  thereon  ;  it  may  also  delegate  this  power 
running  a  ferry  between  two  States  is  of  taxation  to  a  municipality.  Hender- 
not  a  tonnage  tax.  Wiggins  Ferry  Co.  son  Bridge  Co.  v.  Henderson,  173  U.  S. 
V.  East  St  Louia,  107  U.  S.  365,  2  Sup.  502, 19  Sup.  Ct  Rep.  877 ;  aff.  99  Ky.  623, 
Ct.  Rep.  257.  But  such  tax  upon  running  36  S.  W.  561.  Upon  relation  between 
towboats  between  New  Orleans  and  the  State  power  of  taxation  and  Federal 
Gulf  is  a  regulation  of  commerce.  Moran  control  of  commerce,  note  to  37  L.  ed. 
V.  New  Orleans,  112  U.  S.  69,  5  Sup.  Ct  U.  S.  216.  In  the  taxation  of  companies 
Rep.  88.  Tolls  based  on  tonnage  may  be  engaged  in  inter-state  commerce,  such  as 
charged  for  tlie  use  of  improved  water-  railway,  telegraph,  telephone,  and  express 
ways.      Huse  v.  Glover,  119  U.  S.  543,  compnnies,  and  the  like,  a  State  is  not 

7  Sup.  Ct.  Rep.  81'3.  Port  dues  may  not  restricted  to  the  tangible  property  of  such 
be  laid  unless  services  are  rendered,  companies  within  its  borders,  but  may 
Harbor  Com'rs  v.  Pashley,  19  S.  C.  315;  tax  in  addition  an  equitable  proportion  of 
Webb  I*.  Dunn,  18  Fla.  721.  the  intangible  property  of  such  companies 

3  See  above  cases.    Also  Peete  v.  Mor-  used  in  such  business,  even  though  the 

gan,  10  Wall.  581 ;  Transportation  Co.  v.  companies  are  ciiartered  by  other  States 

Wheeling,  99  U.  S.  273 ;  QN.  W.  Lumber  or  countries,  and  have  their  principal 

Co.  V.  Chehalis  County,  24  Wash.  626,  64  office  outside  the  taxing  State.     Exactly 

Pac.  909.]]    Wharfage  charges  are  not  what  rules  shall  be  followed  in  the  valua- 

forbidden  by   the  above  clause  of  the  tion  of  such  intangible  property,  and  ita 

Constitution  :  Marshall  v.  Vickshurg,  15  apportionment  among  the  various  States 

Wall.   146;  Packet   Co.   v.   Keokuk,  95  in  which  such  companies  operate,  is  not 

U.  S.  80 ;  Packet  Co.  v.  St  Louis,  100  very  well  settled.    See  the  whole  subject 

U.  S.  423;  Vicksburg  v.  Tobin,  100  U.  S.  exhaustively  discussed  in  Adams  Express 

430;  and  they  may  be  measured  by  ton-  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194, 

nage.    Packet  Co.   v.  Catlettsburg,   105  17  Sup.  Ct  Rep.  305;  s  c.  in  61  Fed.  Rep. 

U.  S.  559;  Transportation  Co.  v.  Parkers-  440,  470,  51  Ohio  St.  492,  37  N.  E.  945, 

burg,  107  U.  S.  091,  2  Sup.  Ct.  Rep.  782.  64  Fed.  Rep.  9,  37  U.  S.  Ap.  378,  399,  69 

[^As  to  inter-state  bridges,  see  Keokuk  &  Fed.  Rep.  546,  557.    See  also  Western  U. 

H.  Bridge  Co.  i;.  Illinois,  175  U.  S.  626,  Tel  Co.  r.  Taggart,  163  U.  S.  1. 16  Sup.  Ct 

20  Sup.  Ct  Rep.  205.     The  State  may  Rep.  1054;  aff.  14i  Ind.281,  40N.  £.  1051 ; 

tax  the  average  number  of  refrigerator  Cleveland,  C,  C.  &  St  L.  R.  Co.  v.  Backus, 

cars  used  within  its  borders,  even  though  154  U.  S   439,  14  Sup.  Ct.  Rep.  1122; 

they  are  owned  outside  the  State  and  are  4  Int  St.  Com.  K.  671 ;  Pittsburg,  C,  C. 

engaged  in  inter-state  commert'e.     Union  &  St  L.  R.  Co.  v.  Backus,  154  U.  S.  421, 

Ref.  Transit  Co  r.  Lynch,  177  U.  S.  149,  14  Sup.  Ct  Rep.  1114;  .Massachusetts  v. 

20  Sup.  Ct  Rep.  681;  aff  18  Utah  378,  W.  U.  Tel.  Co.,  141  U.  S.  40,  11  Sup.  Ct 
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It  is  also  believed  that  that  provision  in  the  Constitution  of  the 
United  States,  which  declares  that  '^the  citizens  of  each  State 

Rep.  889;  Pullman's  Palace  Car  Co.  o.  38  L.  ed.  U.  S.  1041.  Two  other  very 
Pennsylvania,  141  U.  8.  18,  11  Sup.  Ct.  important  cases  upon  the  " unit  rule"  in 
Rep.  876,  3  Int.  St.  Com.  R.  695 ;  Western  taxation  of  properties  lying  in  two  or 
U.  Tel.  Co.  V.  Massachusetts,  126  U.  S.  530,  more  States,  are  Pittsburg,  C,  C.  &  St.  I*. 
8  Sup.  Ct.  Rep.  961 ;  Henderson  Bridge  R.  Co.  v.  Backus,  154  U.  S.  421,  14  Sup. 
Co.  u.  Kentucky,  166  U.  S.  160,  17  Sup.  Ct.  Rep.  1114,  and  Cleveland,  C,  C.  &  St. 
Ct.  Rep.  532;  Adams  Express  Co.  v.  L.  R.  Co.  v.  Backus,  154  U  8. 439, 1011, 14 
Kentucky,  166  U.  8.  171, 17  Sup.  Ct.  Rep.  Sup.  Ct.  Rep.  1122.  The  intangible  pro- 
527;  and  in  particular,  see  Adams  Express  perty  taxable  within  the  State  may  be 
Co.  V.  Ohio  State  Auditor,  106  (J.  S.  185,  apportioned  by  the  State,  for  purposes  of 
17  Sup.  Ct.  Rep.  604,  in  which  Mr.  Justice  county  taxation,  among  the  counties  into 
Breiver,  in  delivering  the  opinion  of  the  or  through  wiiich  the  railway  extends, 
court  denying  a  petition  for  a  rehearing  Columbus  S.  R.  Co.  v.  Wright,  151  U.  S. 
of  165  U.  S.  194,  lays  down  the  very  470, 14  Sup.  Ct.  Rep.  306,  aff.  89  Ga.  574, 
sensible  proposition  that  "  it  is  a  cardinal  15  S.  E.  2U3.  See  also  Pullman's  P.  C. 
rule  which  should  never  be  forgotten,  that  Co.  i;.  Hay  ward,  141  U.  S.  36,  11  Sup.  Cl 
whatever  property  is  worth  for  the  pur-  Rep.  883.  Where  the  tangible  property 
poses  of  income  and  sale,  it  is  worth  for  in  the  State  consists  entirely  of  railway 
the  purposes  of  taxation."  See  also  coachesrunningintoor  through  the  State, 
State,  Guilbert  v.  Halliday,  58  Ohio  St.  the  property  in  the  State  may  be  valued 
728,  51  N.  E.  1102,  49  L.  R.  A.  427.  The  by  taking  such  fraction  of  the  total  capital 
principle  regulating  the  relation  l>etween  stock  of  the  company  as  the  miles  of  road 
the  taxing  power  of  the  States  and  the  over  which  it  runs  its  coaches  in  the  State 
commerce  power  of  Congress,  is  stated  are  of  the  total  number  of  miles  of  road 
by  Mr.  Chief  Justice  Fuller  in  Postal  over  which  it  runs  his  coaches.  Pullman^s 
Telegraph  Co.  v.  Adams,  156  U.  S.  688,  P.  C.  Co.  v.  Pennsylvania,  141  U.  S.  18, 
15  Sup.  Ct.  Rep.  268,  360;  aff.  71  Miss.  11  Sup.  Ct.  Rep.  876.  And  a  State  may 
555,  14  So.  36,  4  Inter.  Com.  R.  416,  42  levy  an  excise  tax  upon  a  railroad  opera- 
Am.  St.  476,  as  follows:  ''Property  in  a  ting  within  its  borders,  and  such  excise 
State  belonging  to  a  corporation,  wliether  may  be  proportioned  upon  a  graduated 
foreign  or  domestic,  engaged  in  foreign  scale  to  the  gross  receipts  of  such  road 
or  inter-state  commerce,  may  be  taxed,  or  derived  within  the  State,  such  gross 
a  tax  iniposed  on  the  corporation  on  receipts  being  determined  from  the  total 
account  of  its  property  within  a  State,  gross  receipts  for  the  entire  system,  with- 
and  may  take  the  form  of  a  tax  for  the  in  and  without  the  State,  from  local, 
privilege  of  exercising  its  franchises  with-  inter-state,  and  foreign  commerce,  by  the 
in  the  State,  if  the  ascertainment  of  the  application  of  a  track  mileage  ratio, 
amount  is  made  dependent  in  fact  on  the  Maine  v.  Grand  Trunk  R.  Co.  of  Canada, 
value  of  its  property  situated  within  142  U.  S.  217,  12  Sup.  Ct.  Rep.  121,  163; 
the  State  (the  exaction  therefor  not  l>eing  Cumberland  &  P.  R.  Co.  v.  State,  92  Md. 
susceptible  of  exceeding  the  sura  which  668,  48  Atl.  603.  And  the  State  may  en- 
might  be  leviable  directly  thereon),  and  force  the  payment  of  all  such  taxes  by 
if  payment  be  not  made  a  condition  pre-  the  imposition  of  whatever  penalties  it 
cedent  to  the  right  to  carry  on  the  busi-  may  see  fit  to  prescribe  by  general  law. 
ness,  but  its  enforcement  left  to  the  A  penalty  of  50  %  and  attorneys'  fees 
ordinary  means  devised  for  the  collection  was  sustained  in  Western  U.  Tel.  Co.  v, 
of  taxes."  This  is  reaffirmed  in  New  Indiana,  165  U.  S.  304,  17  Sup.  Ct.  Rep. 
York,  L.  E  &  W.  R.  Co.  v.  Pennsylvania,  345,  aff.  146  Ind.  54,  44  N.  E.  793.  State 
168  U.  S.  431, 16  Sup.  Ct  Rep.  896,  which  cannot  require  a  foreign  corporation  to 
sustained  a  tax  upon  tolls  received  by  a  pay  a  license  before  engaging  in  inter-state 
lessor  of  a  railroad  from  a  lessee  engaged  commerce  within  its  borders.  Crutcher 
in  inter-state  commerce.  See  note  upon  i\  Kentucky,  141  U.  S.  47,  11  Sup. 
State  tax  laws  and  inter-state  commerce,  Ct.  Rep.  851.  Nor  can  it  make  mandatory 
in  39  L.  ed.  U.  S.  811,  and  another  to  and  conclusive  any  ariilimetical  rule  for 
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shall  be  entitled  to  all  the  privileges  and  immunities  oi  the  citi- 
zens of  the  several  States,"  ^  will  preclude  any  State  from  impos- 
ing upon  the  property  which  citizens  of  other  States  may  own,  or 
the  business  which  they  may  carry  on  within  its  limits,  any  higher 

burdens  by  way  of  taxation  than  are  imposed  upon  corresponding 
property   or   business  of  its  own  citizens.     This  is  the   express 

decision  of  the  Supreme  Court  of  Alabama,^  following  in  this 
particular  the  dictum  of  an  eminent  federal  judge  at  an  early  day,^ 

and  the  same  doctrine  has  been  recently  affirmed  by  the  federal 

Supreme  Court.*    As  the  States  are  forbidden  to  pass  any  laws 

the  determination  of  that  portion  of  the  *  Washington^3,y  in  Corfleld  v.  Cor  jell, 
intangible  property  of  an  inter-state  busi-  4  Wash.  C.  C.  371,  380.  And  see  Camp- 
ness  to  be  assessed  as  being  within  the  bell  v.  Morris,  3  U.  &  McH.  564;  Ward 
State.  Such  rule  is  to  be  considered  v.  Morris,  4  H.  &  McGL  840 ;  and  otlier 
merely  directory  and  presumptive.  Wells,  cases  cited,  aii/«,  p.  87,  note.  See  also 
F.  &  Co.'s  Express  c,  Crawford  County,  Oliver  v.  Washington  Mills,  11  Allen,  208. 
63  Ark.  576,  40  S.  W.  710,  87  L.  R.  A.  *  Ward  v.  Maryland,  12  Wall.  419. 
871.  Business  of  a  foreign  railroad  com-  480;  Case  of  State  Tax  on  Foreign  Held 
pany  having  only  terminal  facilities  in  Bonds,  15  Wall.  300.  Compare  Machine 
the  State  cannot  be  taxed  by  the  State.  Co.  v.  Gage,  100  U.  S.  676.  A  State  can- 
People  V.  Wemple,  138  N.  Y.  1,  33  N.  E.  notimpose,  for  the  privilege  of  doing  busi- 
720,  19  L.  R.  A.  694.  The  intangible  ness  within  its  limits,  a  license  tax  upon 
capital  of  steamship  companies  may  be  travelling  agents  from  other  States,  offer- 
distributed  among  the  States  in  proportion  ing  for  sale  or  selling  merchandise,  when 
to  their  tangible  propriety.  Beaufort  Co.  none  is  imposed  upon  its  own  people. 
ComVs  V.  Old  Dominion  S.  S.  Co.,  128  McGuire  v.  Parker,  32  La.  Ann.  832.  Or 
N.  C.  558,  89  S.  E.  18.  Cost  of  construe-  a  heavier  license  tax  upon  non-residents 
tion.  cost  of  replacement,  connections  than  upon  residents  carrying  on  the  same 
with  other  roads,  and  other  commercial  business.  Ward  v,  Maryland,  12  Wall. 
advantages,  rental  value,  net  earnings,  418;  State  t;.  Wiggin,  64  N.  H.  508,  15 
and  market  value  of  stocks  and  bonds  Atl.  128.  Nor  a  license  tax  upon  those 
should  all  be  considered  in  assessing  dealing  in  goods,  wares,  and  merchandise 
railroad  property.  Oregon  &  C.  R.  Co.  not  the  product  of  the  State,  while  impos- 
V.  Jackson  County,  38  Oreg.  589,  64  Pac.  ing  none  on  similar  traders  selling  the' 
807,  65  Pac.  369.  For  other  cases  upon  products  of  the  State.  Welton  v.  Mis^ 
assessment  of  railroad  property,  see  State  souri,  91  U.  S.  275;  Walling  v.  Michigan, 
V.  Virginia  &  T.  R.  Co.,  28  Nev.  288,  46  116  U.  S.  446,  6  Sup.  Ct  Rep.  454;  Ex 
Pac.  723,  85  L.  R.  A.  759;  Detroit  City  ;>arfs  Thomas,  71  Cal.  204.  See  Graffty  t7. 
St.  R.  Co.  V,  Common  Council,  125  Mich.  Rushville,  107  Ind.  502, 8  K.  E.  609 ;  Mar- 
673,  85  N.  W.  96,  86  N.  W.  809.]  shallstown  v.  Blum,  58  Iowa,  184, 12  N.  W. 

^  Art  4,  §  2.    A  license  tax  may  not  266;  Pacific  Junction  v.  Dyer,  64  Iowa,  88, 

be  imposed  upon  one  who  contracts  with  19  N.  W.  862;  Sute  v.  Pratt,  59  Vt.  502, 

or  induces    laborers   to  leave  a  State.  9  Atl.  552.    Compare  People  v.  Lyng,  74 

Joseph  V,  Randolph,  71  Ala.  499.    {^Con-  Mich.  579,  42  N.  W.  139  ;  rev.  in  135 

tra,  Williams  v.  Fears,  179  U.  S.  270,  21  U.  S.  161,  10  Sup.  Ct  Rep.  725.    QBut  it 

Sup.  Ct.  Rep.  128,  afT.  110  Ga.  820,  85  S.  may  impose  upon  such  traders  a  license 

£.  699.    A  license  tax  upon  buyers  who  tax,  when  it  imposes  upon  those  dealing  in 

come  into  a  certain  county  to  buy  pro-  its  own  similar  products  an  equal  tax. 

duce  therein  for    shipment  to  markets  Emert  v.  Missouri,  156  U.  S.  29(5,  15  Sup. 

ouUide  the  county  is  not  repugnant  to  Ct  Rep.  367,  aff.  103  Mo.  241,  15  S.  W. 

the  equal  privileges  clause.    Rothermel  81,  8  Inters.  Com.  R.  527, 11  L.  R.  A.  219, 

p.  Meyerle,  186  Pa.  250,  20  Atl.  588,9  23  Am.  St  874 ;  contra,  McGraw  v.  Marion, 

L.  R.  A.  866]  98  Ky.  673,  34  8.  W.  18,  47  L.  R.  A.  693. 

*  Wiley  V,  Parmer,  14  Ala.  627.  That  a  license  tax  levied  upon  itinerant 
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impairing  the  obligation  of  contracts,  they  are  of  course  precluded 
from  levying  any  taxes  which  would  have  that  eflFect  Therefore, 
as  was  shown  in  a  previous  chapter,  if  the  State  by  any  valid 
contract  has  obligated  itself  not  to  tax  particular  property,  or  not 
to  tax  beyond  a  certain  rate,  a  tax  in  disregard  of  the  obligation 
is  void.^  It  is  also  held  that  to  tax  in  one  State  contracts  owned 
in  another  impairs  their  obligation,  even  though  they  are  made 
and  are  payable  in  the  State  imposing  the  tax,  and  are  secured 
by  mortgage  in  that  State.^ 

Tenders  may  be  bad  as  against  non-resi-  dent  commission  mercbants  upon  tbeir 

dents,  is  no  reason  for  holding  it  void  as  commissions,  even  though  those  oommis- 

to  residents.    Brownback  v.  Nortli  Wales,  sions  are  earned  entirely  upon  inter-state 

194  Pa.  609,  45  Atl.  660,  49  L.   R.  A.  commerce.     Ficiclen  v.   Shelby   Taxing 

446.^    Nor  charge  vessels  loaded   with  District,  145  U.  S.  1,  12  Sup.  Ct  Rep. 

the  products  of  other  States  larger  fees  810.    And  it  may  tax  sellers  of  alcoholic 

for  the  use  of  the  public  wharves  than  are  liquors,  and  may  exempt  from  such  tax 

charged  vessels  loaded  with  products  of  manufacturers  who  sell  at  the  place  of 

the  same  State.    Guy  v.  Baltimore,  100  manufacture  in  quantities  above  a  given 

U.  S.  434.     See  further  Woodruff  v.  Par-  amount.     Such  exemption  does  not  dis- 

ham,  8  Wall.  123 ;  Cook  v.  Pennsylvania,  criminate  against  non-resident  manufac- 

97  U.  S.  566.    "  The  negotiation  of  sales  turers.    Reymann  Brewing  Co.  v.  Brister, 

of  goods  which  are  in  another  State  for  179  U.  S.  445, 21  Sup.  Ct.  Rep.  201.^ 
the  purpose  of  introducing  them  into  the         ^  See  antef  p.  395,  and  cases  cited  in 

State  in  which  the  negotiation  is  made  is  note. 

inter-state  commerce,"  and  a  statute  im-  '  State  Tax  on  Foreign  Held  Bonds, 
posing  a  privilege  license  upon  all  persons  15  Wall.  SOO;  Street  Railroad  Co.  v.  Mor- 
soiling  by  sample  within  a  Tennessee  tax-  row,  87  Tenn.  406,  11  S.  W.  348.  See 
ing  district  is  void  as  applied  to  the  also  Mayor  of  Baltimore  v.  Hussey, 
drummer  for  an  Ohio  house,  as  interfering  67  Md.  112,  9  Atl.  19;  Railroad  Co.  v. 
with  such  commerce,  and  this  although  Com'rs,  91  N.  C.  454 ;  Raihroad  Co.  r. 
Tennessee  and  foreign  drummers  are  put  Jackson,  7  Wall.  262 ;  Oliver  v.  Washing- 
on  tlie  same  footing.  Robbins  v.  Slielby  ton  Mills,  11  Allen,  268.  The  stock  of  a 
Taxing  District,  120  U.  S.  489,  7  Sup.  Ct.  foreign  corporation  is  not  taxable,  though 
Rep.  592 ;  Corson  r.  Maryland,  120  U.  S.  its  property  is  used  within  the  State  by 
502,  7  Sup.  Ct.  Rep.  655 ;  Asher  v.  Texas,  its  licensees.  Com.  v.  Amer.  Bell  Tel. 
128  U.  S.  129,  9  Sup.  Ct.  Rep.  1 ;  State  v.  Co.,  129  Pa.  St.  217, 18  Atl.  122;  People  v. 
Agee,  83  Ala.  110,  3  So.  856;  State  ».  Amer.  Bell  Tel.  Co.,  117  N.  Y.  241,  22  N. 
Bracco,  103  K.  C.  349,  9  S.  E.  404 ;  Sim-  E.  1057.  Compare  Catlin  v.  Hull,  21  Vt. 
mons  Hardware  Co.  v.  McQuire,  39  La.  152;  Jenkins  v.  Charleston,  5  S.  C.  393; 
Ann.  848,2  So.  592  ;  Fort  Scott  v.  Pelton,  Mumford  v.  Sewall,  11  Oreg.  67,  4  Pae. 
39  Kan.  764, 18  Pac.  954 ;  Ex  parte  Rosen-  585.  A  State  may  tax  its  citizen  upon 
blatt,  19  Nev.  489, 14  Pac.  298.  [[Brennan  the  public  debt  of  another  State  held  by 
V.  Titusville,  158  U.  S.  289,  14  Sup.  Ct.  him,  though  exempt  from  taxes  in  such 
Rep.  829 ;  Adklns  v,  Richmond,  98  Va.  91,  State.  Bonaparte  v.  Tax  Conrt,  104  U.  S. 
34  S.  E.  967,  47  L.  R.  A.  583 ;  Laurens  592.  A  foreign  corporation  having  a  rail- 
V.  Elmore,  55  S.  C.  477,  33  S.  E.  560,  road  and  doing  business  in  a  State,  may, 
45  L.  R.  A.  249.^  A  license  tax  can  be  as  a  condition  of  doing  business,  be  re- 
demanded  only  in  respect  of  the  business  quired,  like  a  domestic  corpioration,  to 
of  an  express  company  carried  on  entirely  collect  a  tax  upon  its  loans  held  by  resi- 
within  tiie  State.  Crutcher  v.  Kentucky,  dents  of  the  State.  Com.  v.  New  York, 
141  U.  S.  47,  11  Sup.  Ct.  Rep.  851  rev.  L.  E.  &  W.  R.  R.  Co.,  129  Pa.  St  463, 
Crutcher  v.  Com.,  89  Ky.  6, 12  S.  W.  141 .]  8  Atl.  412.  fThe  estate  of  a  bankrupt  in 
See  also  State  v,  Richards,  82  W.  ya.348,  the  hands  of  his  aMignee  may  be  taxed 
9  8.  E.  245.    [And  a  Sute  may  Ux  resi-  by  the  State  and  oounty  till  distribution. 
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Having  thus  indicated  the  extent  of  the  taxing  power,^  it  is 
necessary  to  add  that  certain  elements  aip  essential  in  all  taxation, 
and  that  it  will  not  follow  as  of  course,  because  the  power  is  so 
vast,  that  everything  which  may  be  done  under  pretence  of  its  ex- 
ercise will  leave  the  citizen  without  redress,  even  though  there 
be  no  conflict  with  express  constitutional  inhibitions.  Everything 
that  may  be  done  under  the  name  of  taxation  is  not  necessarily 
a  tax ;  and  it  may  happen  that  an  oppressive  burden  imposed  by 
the  government,  when  it  comes  to  be  carefully  scrutinized,  will 
prove,  instead  of  a  tax,  to  be  an  unlawful  confiscation  of  prop- 
erty, unwarranted  by  any  principle  of  constitutional  government. 

Re  Sims,  118  Fed.  Rep.  856.    But  where  by  implication  of  law,  exempt  from  the 

moneys  are  loaned  by  a  creditor  residing  operation  of  the  general  terms  of  tnz 

in  one    State  to  a  debtor   residing    in  laws.      People  v.  Salomon.  51    III.  87 ; 

another,  the  loan  being  effected  through  Trustees    of    Industrial    University    v, 

the  intervention  of  an  agent  resident  in  Champaign   Co.,   70  III.   184 ;  Directors 

the  latter,  the  creditor  is  taxable  in  the  of  Poor  v.  School  Directors,  42  Pa.  St 

latter    State  in    respect   of   moneys  so  21 ;  People  v.  Austin,  47  Cal.  853 ;  People 

loaned,  particularly   if   the  moneys,  as  v.  Doe,  30  Cal.  220 ;  Way  land  v.  County 

they  fall  due  and  are  paid,  are  reloaned  in  Comers,  4  Gray,  500 ;  Worcester  Co.  v, 

that  State.    Bristol  v.  Washington  Co.,  Worcester,  116  Maas.  198;  State  v.  Gaff- 

177  U.  S.  133.  20  Sup.  Ct.  Rep.  585.    To  ney,  34  N.  J.  188 ;  Camden  v.  Camden 

substantially  the    same    effect   is    New  Village  Corp.,  77   Me.  530,  1  Atl.  689; 

Orleans  v.  Stempel,  175  U.  S.  300,  20  Sup.  Erie  Co.  v.  Erie,  113  Pa.  St.  360,  6  Atl. 

Ct.  Rep.  110,  although  here  the  notes  and  209.    But  city  water-works  may  be  taxed 

other  evidences  of  debt  were  left  in  the  for  county  purposes.     Erie  Co.  v.  Com*r8 

hands  of  the  agent  in  Louisiana.    See  Water- Works,   113  Pa.   St.  368,  6  Atl. 

many  cases  cited  in  a  note  on  **  Situs  for  188.    Tiie  same  rule  applies  to  special 

taxation  of  debts  evidenced  by  notes  or  city  assessments.     Green  v.  Hotaling,  44 

mortgages  held  by  agent  residing  in  dif-  N.  J.   L.  817 ;  Polk  Co.  Savings   Bank 

ferent  State  from  principal"  appended  to  v.  State,  69  Iowa,  24,  28  N.   W.  416; 

the  Stempel  Case  in  44  L.  ed.  U.  S.  174.  Harris  Co.  v,  Boyd,  70  Tex.  237,  7  S. 

These  cases,  taken  in  connnection  with  W.  713.    But  see  contra,  Adams  Co.  v. 

King  r.  Cross,  175  U.  S.  396,20  Sup.  Ct.  Quincy,  180  111.  506,  22  N.  E.  624.    And 

Rep.  131,  and  Chicago,  R.  I.  &  P.  R.  Co.  tlie  exemption  extends  to  lands  acquired 

V.  Sturm,  174  U.  S.  710,  19  Sup.  Ct.  Rep.  by  a  city  outside  its  limits  to  supply  itself 

797,8how  a  decided  tendency  to  disregard  with  water.    West   Hartford  v.   Water 

the  rule  mobilia  personam  MquuiUur,  so  far  Com'rs,  44  Conn.  860 ;  Rochester  v.  Rush, 

at  least  as  taxation  and  attachment  are  80  N.  Y.  802.    So  of  a  ferry  landing  in 

concerned.    And  see  in  this  connection  Brooklyn  owned  by  New  York  City,  to 

Savings  and  Loan  Society  v,  Multnomah  which  the  ferry  privilege  belongs.    Peo- 

County,  169  U.  S.  421,  18  Sup.  Ct  Rep.  pie  v.  Assessors,  111  N.  Y.  505,  19  N.  B. 

892,  where  the  right  of  a  State  to  tax  the  90.    See  Black  v,  Sherwood,  84  Va.  906, 

interest  of  a  non-resident  mortgagee  in  6  S.  E.  484.    But  not  so  of  land  taken 

lands  within  its  boundaries  is  upheld,  and  by  a  dty  in  payment  of  the  defalcation 

the  case  of  State  Tax  on  Foreign  Held  of  an  officer.    People  v.  Chicago,  124  III. 

Bonds,  15  Wall.  800,  distinguished,  and  636, 17  K.  E.  66.    [[Public  property  is  in 

•undry  dicta  in  it  disapproved.^  Louisiana  liable  to  special  assessments 

^  A  State  may,  if  it  see  fit,  tax  the  for  public  improvements.    New  Orleans 

property  owned,  held,  and  used  by  itoelf  v.  Warner,  175  U.  S.  120, 20  Sup.  Ct.  Rep. 

or  its  municipalities  for  public  purposes ;  44.    Upon  liability  of  public  property  to 

but  this  would  so  obviously  be  unwise  and  assessment  for  public  improvements,  see 

impolitic  that  the  intent  to  do  so  is  never  many  cases  cited  and  discussed  in  noto  to 

Msumed,  but  public  property  is  always,  44  L.  ed.  U.  S.  96-3 
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In  the  first  place,  taxation  having  for  its  only  legitimate  object 
the  raising  of  money  for  public  purposes  (a)  and  the  proper  needs 

(a)  [^Appropriation  of  money  for  the  expenses  of  a  school  controlled  by  a  private 
corporation  in  consideration  of  the  gratuitous  instruction  of  common  school-teachers 
is  for  a  public  purpose,  and  it  is  nut  an  assumption  of  debts  of  a  private  corporation 
or  a  loan  to  it.  Boehm  r.  Hertz,  182  III.  154,  64  N.  E.  973,  48  L.  R.  A.  675.  Pur- 
chase  of  rights  necessary  to  the  beautiflcation  of  public  parks  is  a  public  purpose. 
Ivnowlton  v.  Wiiliams,  174  Mass.  476,  66  N.  E.  77,  47  L.  R.  A.  814.  So  is  erection 
of  a  bridge  for  highway  and  railway  purposes,  even  though  bridge  is  property  of  a 
private  corporation  autiiorized  to  collect  tolls  for  its  use.  Pritchard  v.  Magoun,  109 
Iowa,  :^64,  80  N.  W.  612,  46  L.  R.  A.  381.  To  aid  in  the  building  of  a  railroad  is  a 
public  purpose.  Folsom  v.  Township  Ninety  Six,  169  U.  S.  611, 16  Sup.  Ct.  Rep. 
174,  and  cases  therein  cited.  Contra,  People  v,  Tp.  Bd.  of  Salem,  20  Mich.  462.  So, 
possibly,  to  pension  those  dependent  upon  an  officer  dying  in  office.  Opinion  of  Jus- 
tices, 176  Mass.  690,  67  N.  E.  676,  49  L.  R.  A.  664.  An  enterprise  may  be  public, 
even  though  it  is  controlled  by  a  private  corporation  for  profit.  Ryan  v.  L.  &  N. 
Terminal  Co.,  102  Tenn.  Ill,  60  S.  W.  744,  45  L.  R.  A.  303.  See  also  Phosnix  Fire 
As.  Co.  V.  Montgomery  Fire  Dept.,  117  Ala.  631,  23  So.  848,  42  L.  R.  A.  468.  Main- 
tenance of  a  State  university  established  by  constitutional  authority  is  a  public 
purpose,  but  the  creation  of  free  scholarships  and  allowances  for  needy  students, 
even  though  appointments  to  them  are  made  upon  public  competitive  examina- 
tions, is  not.  StHte  v.  Switzier,  143  Mo.  287,  46  S.  W.  246,  40  L.  R  A.  280,  66  Am. 
St.  653.  To  make  a  county  exhibit  at  tlie  Omaha  exposition  in  1898,  was  held  a 
public  purpose  in  State  v.  Cornell.  63  Neb.  666,  74  N.  W.  69,  89  L.  R.  A.  613.  Erec- 
tion of  electric-lighting  plant  to  furnish  light  to  citizens  as  well  as  to  municipality  is. 
Mitchell  V.  Negaunoe.  113  Mich.  369,  71  N.  W.  646,  88  L.  R.  A.  167,  67  Am.  St.  468; 
Jacksonville  El.  L.  Co.  v.  Jacksonville,  36  Fla.  229, 18  So.  677,  80  L.  R.  A.  640, 61  Am. 
St.  24 :  Opinion  of  Justices,  160  Mass.  692,  24  N.  E.  1084,  8  L.  R.  A.  487,  and  note  ; 
Middieton  v.  St.  Augustine,  42  Fla.  287, 39 So.  421  (Nov.  8,  1900);  contra,  Mauldin 
r.  Greenville,  33  S.  C.  1,  11  S.  E.  434,  8  L.  R.  A.  291.  Construction  of  an  under- 
ground street  railway  is.  Sun  P.  &  P.  Assn.  i;.  New  York,  162  N.  Y.  267,  46  N.  E. 
499,  37  L.  R.  A.  788.  Treatment  of  habitual  drunkards  at  a  private  institution  is  not. 
Wis.  Keeley  Inst.  Co.  v.  Milwaukee  County,  96  Wis.  163,  70  N.  W.  68,86  L.  R.  A.  66; 
contra.  Re  House,  28  Col.  87,  46  Pac.  117,  33  L.  R.  A.  832 ;  Baltimore  v.  Keeley  Insti- 
tute, 81  Md.  106,  81  Atl.  437,  27  L.  R.  A.  646.  To  make  an  exhibit  of  county  re- 
sources at  an  exposition  is.  Shelby  County  v.  Tennessee  C.  Exp.  Co.,  96  Tenn.  668, 
36  S.  W.  694,  33  L.  R.  A.  717.  So  to  construct  a  subway  beneath  city  streets,  which 
when  completed  is  to  be  leased  to  a  street  railway  company.  Prince  t;.  Crocker, 
166  Mass.  847,  44  N.  E.  446,  82  L.  R.  A.  610.  To  provide  bounties  for  killing  coyotes. 
Ingram  v.  Colgan,  106  Cal.  113,  120,  88  Pac.  816,  39  Pac.  487,  28  L.  R.  A.  187,  46 
Am.  St.  221.  Moneys  for  benefit  of  an  insolvent  railroad  company  with  provision 
that  resident  creditors  shall  first  be  paid  out  of  proceeds  cannot  be  raised  by  taxa- 
tion. Baltimore  &  E.  S.  R.  Co.  v.  Spring.  80  Md.  610,  81  Atl.  208,  27  L.  R.  A.  72. 
But  medical  treatment  and  care  of  poor  persons  may  be  provided  at  public  expense 
in  time  of  epidemic.  Thomas  v.  Mason,  89  W.  Va.  626,  20  S.  £.  680,  26  L.  R.  A. 
727,  and  note.  A  municipal  electric  plant  to  supply  electricity  for  municipal  pur- 
poses, even  though  electricity  is  to  be  supplied  also  to  private  consumers,  provided  rea> 
sonable  rates  be  charged,  may  be  erected  at  public  cost.  Linn  v.  Chambersburg,  160 
Pa.  611, 28  Atl.  842,  26  L.  R.  A.  217  ;  Crawfordsville  t;.  Braden,  ISO  Ind.  149, 28  N.  K. 
849, 14  L.  R.  A.  268,  and  note,  80  Am.  St.  214.  To  make  State  exhibit  at  World's 
Columbian  Exposition  is.  Norman  v.  Kentucky  Bd.  of  Managers,  03  Ky.  637,  20 
S.  W.  901,  18  L.  R.  A.  666;  Daggett  v.  Colgan,  92  Cal.  63,  28  Pac.  61,  14  L.  R.  A. 
474,  and  note  on  public  purposes,  27  Am.  St.  96.  Purchase  of  fuel  and  distribution 
and  sale  thereof  to  inhabitants  is  not  a  public  service.  Opinion  of  Justices,  165  Mass. 
608,  30  N.  E.  1142,  16  L.  R.  A.  809;  In  re  Municipnl  Fuel  Plants,  —  Mass.  — ,  66 
N.  E.  26  (1903).  Public  moneys  cannot  be  applied  toward  part  payment  of  tuition 
of  pupils  attending  private  academies.    Underwood  v.  Wood,  93  Ky.  177,  19  S.  W. 
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of  government,  the  exaction  of  moneys  from  the  citizens  for  other 
purposes  is  not  a  proper  exercise  of  this  power,  and  must  there- 
fore be  unauthorized.  In  this  place,  however,  we  do  not  use  the 
word  public  in  any  narrow  and  restricted  sense,  nor  do  we  mean 
to  be  understood  that  whenever  the  legislature  shall  overstep  the 
legitimate  bounds  of  their  authority,  the  case  will  be  such  that 
the  courts  can  interfere  to  arrest  their  action.  There  are  many 
cases  of  unconstitutional  action  by  the  representatives  of  the 
people  which  can  be  reached  only  through  the  ballot-box ;  and 
there  are  other  cases  where  the  line  of  distinction  between  that 
which  is  allowable  and  that  which  is  not  is  so  faint  and  shadowy 
that  the  decision  of  the  legislature  must  be  accepted  as  final,  e\ren 
though  the  judicial  opinion  might  be  different.  But  there  are 
still  other  cases  where  it  is  entirely  possible  for  the  legislature  so 
clearly  to  exceed  the  bounds  of  due  authority  that  we  cannot 
doubt  the  right  of  the  courts  to  interfere  and  check  what  can 
only  be  looked  upon  as  ruthless  extortion,  provided  the  nature  of 
the  case  is  such  that  judicial  process  can  afford  relief.  An  un- 
limited power  to  make  any  and  every  thing  lawful  which  the 
legislature  might  see  fit  to  call  taxation,  would  be,  when  plainly 
stated,  an  unlimited  power  to  plunder  the  citizen.^ 

1  Tjson  ».  School  Directore,  51  Pa.  v.  Vernon,  27  Iowa,  28 ;  Allen  i?.  Jay,  60 
St.  9;  Morford  v.  Unger,  8  Iowa.  82;  Me.  124,  11  Am.  Rep.  186;  Ferguson 
Talbot  i;.  Hudson,  16  Gray,  417 ;  Hanaen    v.  Landram,   6   Bush,    230;    People    v, 

405, 15  L.  R.  A.  825,  and  note.  To  provide  bounties  for  planting  forest  trees  is  not  a 
public  purpose.  Deal  v.  Mississippi  County,  107  Mo.  464,  18  S.  W.  24, 14  L.  R.  A.  622. 
But  enlargement  of  a  private  millrace  may  be  if  it  extends  river  and  canal  navigation 
to  a  public  street.  Waterloo  W.  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  845,  28  N.  £.  358» 
14  L.  R.  A.  481.  Disposal  of  sewage  is.  Re  Kingman,  158  Mass.  566,  27  N.  £.  778, 
12  L.  R.  A.  417,  and  note.  So  is  supplying  natural  gas  to  the  corporation  and  to  its 
ciUzens.  State  v.  Toledo,  48  Ohio  St.  112,  26  N.  E.  1061,  11  L.  R.  A.  729.  Erection 
of  a  memorial  hall  is,  but  maintenance  and  support  of  a  G.  A.  R.  post  is  not.  King- 
man V.  Brockton,  153  Mass.  255,  26  N.  E.  998,  11  L.  R.  A.  123,  and  note.  Distribut- 
ing  water  power  to  private  consumers  is  not  Re  Barre  Water  Co.,  62  Vt.  27,  20 
Atl.  109,  9  L.  R.  A.  195.  Where  the  Constitution  authorizes  counties  to  loan  their 
aid  for  the  "  necessary  support  of  the  poor,'*  a  statute  "  authorizing  counties  to 
issue  bonds  to  procure  seed-grain  for  needy  farmers  resident  therein  '*  is  valid. 
State  ».  Nelson  County,  1  N.  D.  88,  45  N.  W.  33,  8  L.  R.  A.  283,  and  note,  26  Am. 
St.  609.  Keeping  private  fords  clear  of  driftwood  is  a  private  purpose.  Huttun  v, 
Webb,  126  N.  C.  897,  36  S.  E.  841.  To  raise  money  to  pay  to  men  drafted  and  serving 
in  Union  Armies  in  Civil  Wnr,  or  to  their  heirs,  specified  sums  is  a  private  purpose. 
Bush  V.  Bd.  of  Supervrs  of  Orange  Co..  159  N.  Y.  212,  58  N.  E.  1121.  45  L.  R.  A. 
566,  70  Am.  St.  538.  An  act  providing  for  the  raising  of  money  to  pay  a  bounty  to 
private  producers  of  beet  sugar  is  invalid.  Michigan  Sugar  Co.  v.  Auditor  Gen- 
eral, 124  Mich.  674.  83  N.  W.  625.  83  Am.  St.  354.  A  grant  of  land  by  t!>e  city  of 
Minneapolis  to  a  private  corporation  for  use  for  an  Industrial  Exhibition  was  held 
Talid  upon  the  theory  tliat  though  it  involved  taxation,  tiie  purpose  was  "public" 
within  the  requirement  of  the  rule.  Minneapolis  v.  Janney,  86  Minn.  Ill,  90  N.  W. 
312.  For  other  cases  on  public  purposes,  see  Skinner  v.  Henderson,  26  Flo.  121, 7  So. 
464,  8  L  R.  A.  55-3 


698  CONSTITUTIONAL  LIMITATIONS.  [CH.  XIV. 

It  must  always  be  conceded  that  the  proper  authority  to  deter- 
mine what  should  and  what  should  not  constitute  a  public  burden 
is  the  legislative  department  of  the  State.  This  is  not  only  true 
for  the  State  at  large,  but  it  is  true  also  in  respect  to  each  munici- 
pality or  political  division  of  the  State ;  these  inferior  corporate 
existences  having  only  such  authority  in  this  regard  as  the  legis- 
lature shall  confer  upon  them.^  And  in  determining  this  ques- 
tion, the  legislature  cannot  be  held  to  any  narrow  or  technical 
rule.  Not  only  are  certain  expenditures  absolutely  essential  to 
the  continued  existence  of  the  government  and  the  performance 
of  its  ordinary  functions,  but  as  a  matter  of  policy  it  may  some- 
times be  proper  and  wise  to  assume  other  burdens  which  rest 
entirely  on  considerations  of  honor,  gratitude,  or  charity.  The 
officers  of  government  must  be  paid,  the  laws  printed,  roads  con- 
structed, and  public  buildings  erected;  but  with  a  view  to  the 
general  well-being  of  society,  it  may  also  be  important  that  the 
children  of  the  State  should  be  educated,  the  poor  kept  from 
starvation,^  losses  in  the  public  service  indemnified,  and  incen- 
tives held  out  to  faithful  and  fearless  discharge  of  duty  in  the 
future,  by  the  payment  of  pensions  to  those  who  have  been  faith- 
ful public  servants  in  the  past  There  will  therefore  be  necessary 
expenditures,  and  expenditures  which  rest  upon  considerations  of 
policy  only,  and,  in  regard  to  the  one  as  much  as  to  the  other,  the 
decision  of  that  department  to  which  alone  questions  of  State 
policy  are  addressed  must  be  accepted  as  conclusive. 

Townsliip  Board  of  Salem,  20  Mich.  462;  rather  than  in  the  interest  of  the  individ- 

Washlngton    Avenue,  69    Pa.   St.    352,  ual.    Deerlng  &  Co.  v.  Peterson,  75  Minn. 

8  Am.  Hep.  265.     "  It  is  tlie  clear  right  118,  77  N.  W.  568.] 

of  every  citizen  to  insist    that  no  un-  ^  Litclifleld  o.  Vernon,  41  N.  T.  123. 

lawful  or  unauthorized  exaction  shall  be  A  law    may  determine   absolutely  the 

made  upon  him  under  the  guise  of  taxa-  amount  of  tax  to  be  raised  for  a  local  im- 

tion.    If  any  such  illegal  encroachment  provement,  and  the  property  upon  which 

is  attempted,  he  can  always  invoke  the  it  is  to  be  apportioned.    Spencer  v.  Mer- 

aid  of  the  judicial  tribunals  for  his  pro-  chant,  100  N.  T.  585,  8  N.  E.  082 ;  afll 

tection,  and  prevent  his  money  or  other  125    U.  S.  345,  8    Sup.  Ct.  Rep.  921. 

property  from  being  taken  and  appropri-  See  ante,  p.  885,  and  cases  cited  in  note 

ated  for  a  purpose  and  in  a  manner  not  1,  p.  699. 

authorized  by  the  Constitution  and  laws/'  ^  Taxes  cannot  be  levied  to  donate  to 

Per  Bige/ow,  Ch.  J.,  in  Freeland  v.  Hast-  benevolent  and  charitable  societies,  which 

ings,  10  Allen,  570,  575. '  See  Hooper  v.  are  controlled  by  private  individuals,  and 

Emery,  14  Me.  875;  People  v.  Sup'rs  of  over  which  the  public  authorities  have  no 

Saginaw,  26  Mich.  22;  W^eismer  i?.  Doug-  supervision  or  control.    So  held  in  an 

las,  64  N.  Y.  91,  21  Am.  Rep.  586.    [A  able  opinion   in    St.  Mary's    Industrial 

statute  authorizing  the  State  to  loan  its  School  v.  Brown,  45  Md.  310.    But  a  city 

money  to  individuals  for  the  buying  of  may  be   allowed  to  pay  a  part  of  the 

seeds  in  cases  where  crops  have  failed,  is  expense  of  an  orphanage  to  which  its 

invalid  for  violating  the  principle  that  the  magistrates  may  commit  poor  children, 

functions  of  the  State  are  to  be  exercised  Shepherd's  Fold  v.  Mayor,  ftc.  New  Tork» 

primarily  in  the  interest  of  the  public  96  N.  T.  187. 
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Very  strong  language  has  been  used  by  the  courts  in  some  of 
the  cases  on  this  subject.  I»  a  case  where  was  questioned  the 
validity  of  the  State  law  confirming  township  action  wliich  granted 
gratuities  to  persons  enlisting  in  the  military  service  of  the 
United  States,  the  Supreme  Court  of  Connecticut  assigned  the 
following  reasons  in  its  support:  — 

*'In  the  first  place,  if  it  be  conceded  that  it  is  not  competent 
for  the  legislative  power  to  make  a  gift  of  the  common  property, 
or  of  a  sum  of  money  to  be  raised  by  taxation,  where  no  possible 
public  benefit,  direct  or  indirect,  can  be  derived  therefrom,  such 
exercise  of  the  legislative  power  must  be  of  an  extraordinary 
character  to  justify  the  interference  of  the  judiciary ;  and  this  is 
not  that  case. 

"  Second.  If  there  be  the  least  possibility  that  making  the 
gift  will  be  promotive  in  any  degree  of  the  public  welfare,  it  be- 
comes a  question  of  policy,  and  not  of  natural  justice,  and  the 
determination  of  the  legislature  is  conclusive.  And  such  is  this 
case.  Such  gifts  to  unfortunate  classes  of  society,  as  the  indigent 
blind,  the  deaf  and  dumb,  or  insane,  or  grants  to  particular  col- 
leges or  schools,  or  grants  of  pensions,  swords,  or  other  mementos 
for  past  services,  involving  the  general  good  indirectly  and  in 
slight  degree,  are  frequently  made  and  never  questioned. 

'*  Third.  The  government  of  the  United  States  was  consti- 
tuted by  the  people  of  the  State,  although  acting  in  concert  with 
the  people  of  other  States,  and  the  general  good  of  the  people  of 
this  State  is  involved  in  the  maintenance  of  that  general  govern- 
ment. In  many  conceivable  ways  the  action  of  the  town  might 
not  only  mitigate  the  burdens  imposed  upon  a  cla^s,  but  render 
the  service  of  that  class  more  efficient  to  the  general  government, 
and  therefore  it  must  be  presumed  that  the  legislature  found  that 
the  public  good  was  in  fact  thereby  promoted. 

"  And  fourth.  It  is  obviously  possible,  and  therefore  to  be  in- 
tended, that  the  General  Assembly  found  a  clear  equity  to  justify 
their  action."  ^ 

And  the  Supreme  Court  of  Wisconsin  has  said :  "  To  justify 

1  Booth  V.  Woodbury,  32  Conn.  118,  v.  Merchant,  100  N.  Y.  586,  3  N.  E.  682; 

128.    $e«  to  the  same  effect  Speer  v.  aff.  126  U.  S.  845,  8  Sup.  Ct  Rep.  921. 

School  Directors  of  Blftirville,  50  Pa.  St.  Compare  People  v.  Common  Council  of 

150.    The  legislature  is    not  obliged  to  Detroit,  28  Mich.  228.    The  legislature 

consult  the  will  of  the  people  concerned  cannot  delegate  to  parties  concerned  the 

in  ordering  the  levy  of  local  assessments  authority  to  levy  taxes  for  the  benefit  of 

for  the  public  purposes  of  the  local  gov-  their  own  estates,  and  of  those  of  others 

emment.    Cheaney  v  Hooser,  0  B.  Monr.  interested  with  them  bat  not  consenting. 

880;  Slnck  v.  Maysville,  &c.  R.  R.  Co.,  Scuffletown  Fence  Co.  v.  McAllister,  12 

18  B.  Monr.  1 ;  Cypress  Pond  Draining  Bush,  812. 
Co.  V.  Hooper,  2  Met  (Ky.)  360 ;  Spencer 


,r  which 
clear  and 
blush.  .  .  . 
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It  must  always  be  conceded  that  the  proper  authoH'        /J^;^^ 
mine  what  should  and  what  should  not  constitute  a  -  «'  "» 

is  the  legislative  department  of  the  State.     This 
for  the  State  at  large,  but  it  is  true  also  in  resp^  . 

pality  or  political  division  of  the  State ;  ther  justice,  m  ine 

*^  .  ,      .  1  u      ^K^«:f«. ;«  fV»'  iaritv,  will  sup- 

existences  having  only  such  authority  m  tr  ,,  ^^ '  ^ 

lature  shall  confer  upon  thein.i     And  i^  thrSunreme  Court 

tion,  the  legislature  cannot  be  held  *  •'"i.i     x  e 

'     ^-      °  ,  .   .  i;  ...  in  the  form  of  a 

rule.     Not  only  are  certam  expead  .^  ^  ^^  .^^.^.^^^ 

the  contmued  existence  of  the  go         J        connected  with  the 
of  ,ts  ordinary  functions,  but  a.       ^^  J^  ^^.^^       ^^^^^.^^ 

times  be  proper  and  wise  to  ,  -^  •  l       i.      j 

.    ,       *^    ^     .1      X-  Jiibserve  the  common  interest  and 

entirely  on  considerations  j^.^  to  contribute.-^    Or,  as 

officers  of  government  m'  .^^  ^^  Pennsylvania,  "  the  'legislature 
structed,  and  public  b  ^^^^^  ...  lay  a  tax,  or  to  authorize  any 
^tZ  ^^y-;;^^''!''  .  ^I^do  it,  in  order  to  raise  funds  for  a  mere 
children  ot  the  .  ^-^^^^^^  authority  passed  to  the  assembly  by  ' 
starvation,^  loss  ..O^  legislative  power.  This  would  not  be 
tives  held  ou^       '^/^     •  a      t       --  t  ur 

t  I     fV        Vrtioi^  ^®  ^  mode  of   raising  revenue  for  public 

future,  y  /^^  '^^^a  is  prostituted  to  objects  in  no  way  connected 
pub  ic  ^  ^^  ^^., /flterest  or  welfare,  it  ceases  to  be  taxation  and 
expenai  J'^pn^^^^^^  Transferring  money  from  the  owners  of  it 
policy  0''L'i ^^ss^on  of  those  who  have  no  title  to  it,  though  it  be 
^^^*'      /r**''^^  /   .    name  and  form  of  a  tax,  is  unconstitutional  for 

PO^  ,^A^>^^' 

<^''"      ^jr.  City  of  Milwaukee,  19  442;   Cole  v.  La   Grange,  113  U.  S.  1, 

'  '  ^65^'    ^^  ^^^^^^  ^'  Charleton,  29  6  Sup.  Ct.  Rep.  416 ;  though  it  be  under 

jfj^^t  9  Adi«    Rcp-  S78;    Spring  v.  pretence  of  sanitary  improvements.     Clee 

jfit.  *l)  5fe.  278 ;   Williams  v.  School  v.  Sanders,  74  Mich.  692,  42  N.  W.  154. 

f{i^'  S3  Vt.  271.    Taxation  to  supply  Power  to   tax   in  aid  of  a  water  grist 

P'*'^  'gna  to  a  city  yalid.    Fellows  r.  mill,  recognized  in  Nebraska :   TraTcr  o. 

^'ffc*^' ^^ ^^^'  ^^P'  ^^^'     ^'  " °°'  *'°™"  ^^^^^^  ^*^»  ^^  ^***-  ^7'  ^^  N-  ^-  ^^ * 

^  M0t  f^^  ^  ^^^y  ^^  ^^^y  taxes  to  loan  to  contra,  in  aid  of  steam  mill,  Osbom  v, 

^fion^  who  have  suffered  from  a  fire.  Adams  Co.,  109  U.  S.  1,  8  Sup.  Ct.  Rep. 

^^ell  <*•  Boston,  111  Mass.  454, 15  Am.  150.    Taxation  to  pay  a  subscription  to  a 

Kep-  ^>  ''^^  note,  p.  56 ;  Feldman  v.  City  private  corporation   is  not  for  a  public 

(Council  of  Charleston,  23  S.  C.  57.    Or  to  purpose.    Weismer  v.  Douglas,  64  N.  Y. 

nQpply  farmers,  whose  crops  have  been  91,  21  Am.  Rep.  586.    A  city  cannot  be 

destroyed,  with  provisions,  and  grain  for  empowered  to  erect  a  dam,  with  the  privi- 

teed  and  feed.    State  v.  Osawkee,  14  Kan.  lege  afterwards  at  discretion  to  devote 

418.    Or   to    aid   manufacturing    enter-  it  to  either  a  public  or  private  purpose; 

prises  :  Allen  V.  Jay,  60  Me.  124,  11  Am.  but   the    public   purpose    must  appear. 

Rep.  185 ;    Commercial  Bank  t;.  Tola,  2  Attorney -General  v.  Eau  Claire,  37  Wis. 

Dill.  853;  Loan  Association  v.  Topeka,  400. 

20  Wall.  655 ;  Opinions  of  Judges,  58  >  Per  Dixon,  Ch.  J.,  in  Brodhead  v. 
Me.  590 ;  Coates  v.  Campbell,  87  Minn.  Milwaukee,  19  Wis.  624,  652.  See  also 
498, 85  N.  W.  866 ;  Mather  v.  Ottawa,  114  Lunsden  v.  Cross,  10  Wis.  282 ;  Opinions 
lU.  659,  8  N.  £.  216;  Parkersburg  v,  of  Judges,  58  Me.  690 ;  Moulton  v  Ray- 
Brown,  106  U.  8.  487,  1  Sup.  Ct  Rep.  mond,  60  Mc.  121 ;  pott^  p.  704,  and  note. 
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^  reasons  which  forbid  the  legislature  to  usurp  any  other 

^  ot  granted  to  them."  ^  And  by  the  same  court,  in  a  still 

'^  where  the  question  was  whether  the  legislature  could 

"^  ure  a  municipality  to  refund  to  a  bounty  association 

"^js  ^  they  had  advanced  to  relieve  themselves  from  an 

Ty  conscription,  "  such  an  enactment  would  not 

It  would  be  in  the  nature  of  judicial  action, 

'^^    '\  g  the  justice  of  notice  to  parties  to  be  af- 

'^^  .iig,  trial,  and  all  that  gives  sanction  and  force 

^  .lal  proceedings ;    it  would  much  more  resemble 

^script  thau  constitutional  legislation  :  first,  in  declar- 

jiigation  where  none  was  created  or  previously  existed ; 

^xt,  in  decreeing  payment,  by  directing  the  money  or  prop- 

/  of  the  people  to  be  sequestered  to  make  the  payment.     The 

legislature  can  exercise  no  such  despotic  functions."  ^ 

1  Per  Blackf  Ch.  J.,  in  Sharpless  v.  fused  to  reimburse  them  these  costs.  Cor- 

Mayor,  &c.,  21   Pa.   St.  147,  168.    See  nell  and  Clark  sued  the  town,  and,  after 

Opin'ons  of  Judges,  68  Me.  690.  prosecuting  the  action  to  the  court  of  last 

^  Tyson  v.  School  Directors  of  Halifax,  resort,  ascertained  that  they  had  no  legal 
61  Pa.  St.  922.  See  also  Grim  u.  Weisen-  remedy.  They  then  applied  to  the  legis- 
burg  School  District,  67  Pa.  St.  433.  lature,  and  procured  an  act  authorizing 
The  decisions  in  Miller  v.  Grandy,  13  the  question  of  payment  or  not  by  the 
Mich.  540;  Crowell  v.  Hopkinton,  46  N.  town  to  be  submitted  to  the  voters  at  the 
U.  0 ;  and  Shackford  v.  Newington,  46  succeeding  town  meeting.  The  Yoters 
N.  H.  416,  so  far  as  they  hold  that  a  decided  tliat  they  would  not  tax  them- 
bounty  law  is  not  to  be  held  to  cover  selves  for  any  such  purpose.  Another 
moneys  before  advanced  by  an  individual  application  was  then  made  to  the  legisla- 
without  any  pledge  of  the  public  credit,  ture,  which  resulted  in  a  law  authorizing 
must  be  held  referable,  we  think,  to  the  the  county  judge  of  Chenango  County  to 
same  principle.  And  see  cases,  ante,  p.  appoint  three  commissioners,  whose  duty 
832,  note  8.  Compensation  for  money  it  should  be  to  hear  and  determine  the 
voluntarily  contributed  for  levee  purposes  amount  of  costs  and  expenses  incurred  by 
by  allowing  such  sums  as  a  credit  on  fu-  Cornell  and  Clark  in  the  prosecution  and 
ture  levee  taxes  is  not  allowable.  Those  defence  of  the  suits  mentioned.  It  au- 
incidentally  benefited  cannot  be  com-  thorized  the  commissioners  to  make  an 
pelled  to  refund  money  thus  spent.  Davis  award,  which  was  to  be  filed  with  the 
r.  Gaines,  48  Ark.  370,  3  S.  W.  184.  We  county  clerk,  and  the  board  of  super- 
are  aware  that  there  are  some  cases  the  visors  were  then  required,  at  their  next 
doctrine  of  which  seems  opposed  to  those  annual  meeting,  to  apportion  the  amount 
we  have  cited,  but  perhaps  a  careful  ex-  of  the  award  upon  the  taxable  property 
amination  will  enable  us  to  harmonize  of  the  town  of  Guilford,  and  provide  for 
them  all.  One  of  these  is  Guilford  v.  its  collection  in  the  same  manner  as  other 
Supervisors  of  Chenango,  18  Barb.  016,  taxes  are  collected.  The  validity  of  this 
and  13  N.  Y.  143.  The  facts  in  that  case  act  was  affirmed.  It  was  regarded  as  one 
were  as  follows :  Cornell  and  Clark  were  of  those  of  which  Denio,  J.,  says,  *'The 
formerly  commissioners  of  highways  of  statute  book  is  full,  perhaps  too  full,  of 
the  town  of  Guilford,  and  as  such,  by  di-  laws  awarding  damages  and  compensa- 
rectionof  the  voters  of  the  town,  had  sued  tion  of  various  kinds  to  be  paid  by  the 
the  Butternut  and  Oxford  Turnpike  Road  public  to  individuals  who  had  failed  to 
Company.  They  were  unsuccessful  in  the  obtain  what  they  consider«fd  equitably 
action,  and  were,  after  a  long  litigation,  due  to  them  by  the  decision  of  ad  minis- 
obliged  to  pay  costs.    The  town  then  re-  trative    officers  acting  under  the  provL 
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A  like  doctrine  has  been  asserted  by  the  Supreme  Court  of 
Michigan  in  a  recent  case.     That  State  is  forbidden  bj  its  consti- 

sions  of  former  laws.  The  courts  have  raunicipalitv  to  assume  a  burden,  on  the 
no  power  to  supervise  or  review  tlie  doings  ground  of  local  benefit  or  local  obligation, 
of  the  legislature  in  such  cases/'  It  is  ap-  against  the  will  of  tlie  citizens,  is  the  ex- 
parent  that  there  was  a  strong  equitable  ercise  of  an  arbitrary  power  little  in  bar- 
claim  upon  the  township  in  this  case  for  mony  with  the  general  features  of  our 
the  reimbursement  of  moneys  expended  republican  system,  and  only  to  be  justi- 
by  public  officers  under  the  direction  of  fied,  if  at  all,  in  extreme  cases.  The  gen- 
their  constituents,  and  perhaps  no  prin-  eral  idea  of  our  tax  system  is,  that  those 
ciple  of  constitutional  law  was  violated  shall  vote  the  burdens  who  are  to  pay 
by  the  legislature  thus  changing  it  into  a  them  ;  and  it  would  be  intolerable  that 
legal  demand  and  compelling  its  satisfac-  a  central  authority  should  have  power, 
tion.  Mr.  Sedgwick  criticises  this  act,  not  only  to  tax  localities,  for  local  pur- 
and  says  of  it  that  it  "may  be  called  poses  of  a  public  character  which  they  did 
taxation,  but  in  truth  it  is  the  reversal  not  approve,  but  also,  if  it  so  pleased,  to 
of  a  judicial  decision."  Sedg.  on  Stat,  compel  them  to  assume  and  discharge 
and  Const.  Law,  414.  There  are  very  private  claims  not  equitably  chargeable 
many  claims,  however,  resting  in  equity,  upon  them.  See  the  New  York  cases 
which  the  courts  would  be  compelled  to  above  referred  to  criticised  in  State  v. 
reject,  but  which  it  would  be  very  proper  Tappan,  29  Wis.  664,  680,  9  Am.  Rep. 
for  the  legislature  to  recognize,  and  pro-  622.  The  legislature  may  require  a  county 
Tide  for  by  taxation.  Brewster  v.  City  to  pay  for  a  road :  Wilcox  v.  Deer  Lodge 
of  Syracuse,  19  N.  Y.  116.  Another  case,  Co.,  2  Mont.  574;  and  may  apportion 
perhaps  still  stronger  than  that  of  Guil-  to  a  township  such  part  of  the  cost  as 
ford  r.  The  Supervisors,  is  Thomas  v.  Le-  the  length  of  it  in  the  township  bears 
land,  24  Wend.  65.  Persons  at  Utica  had  to  its  total  length.  Mahoney  v.  Comry, 
given  bond  to  pay  the  extraordinary  ex-  103  Pa.  St.  362.  See  also  Shaw  v.  Den- 
pense  that  would  be  caused  to  the  State  nis,  10  III.  405.  The  cases  of  Cheaney 
by  changing  the  junction  of  the  Che-  v.  Hooser,  9  B.  Monr.  880 ;  Sharp's  £x.r. 
nango  Canal  from  Whitesborough  to  Dunavan,  17  B.  Monr.  228;  Maltus  v, 
Utica,  and  the  legislature  afterwards  Shields.  2  Met.  (Ey.)  553,  will  throw  some 
passed  an  act  requiring  the  amount  to  be  light  on  this  general  subject.  The  esse  of 
levied  by  a  tax  on  the  real  property  of  Cypress  Pond  Draining  Co.  v.  Hooper,  2 
the  city  of  Utica.  The  theory  of  this  act  Met.  (Ky.)  850,  is  also  instructive.  The 
may  be  stated  thus :  The  canal  was  a  pub-  Cypress  Pond  Draining  Company  was  in- 
lic  way.  The  expense  of  constructing  all  corporated  to  drain  and  keep  drained  the 
public  ways  may  be  properly  charged  on  lands  within  a  specified  boundary,  at  the 
the  community  especially  or  peculiarly  cost  of  the  owners,  and  was  authorized 
benefited  by  it.  The  city  of  Utica  was  by  the  act  to  collect  a  tax  on  each  acre, 
specially  and  peculiarly  benefited  by  hav-  not  exceeding  twenty-five  cents  per  acre, 
ing  the  canal  terminate  there  ;  and  as  the  for  that  purpose,  for  ten  years,  to  be  col- 
expense  of  construction  was  thereby  in-  lected  by  the  sheriff.  With  the  money 
creased,  it  was  proper  and  equitable  that  thus  collected,  the  board  of  managers, 
the  property  to  be  benefited  should  pay  six  in  number,  named  in  the  act,  was  re- 
tliis  difference,  instead  of  the  State  at  quired  to  drain  certain  creeks  and  ponds 
large  The  act  was  sustained  by  the  within  said  boundary.  The  members  of 
courts,  and  it  was  well  remarked  that  the  board  owned  in  the  aggregate  3,840 
the  fact  that  a  bond  had  been  before  given  acres,  the  larger  portion  of  which  was  low 
securing  the  same  money  could  not  de-  land,  subject  to  inundation,  and  of  little  or 
tract  from  its  validity.  Whether  this  case  no  value  in  its  then  condition,  but  which 
can  stand  with  some  others,  and  especially  would  be  rendered  very  valuable  by  the 
with  that  of  Hampshire  v.  Franklin,  16  contemplated  draining.  The  corporate 
Mass.  76,  we  have  elsewhere  expressed  a  boundary  contained  14,621  acres,  owned 
doubt,  and  it  must  be  conceded  that,  for  by  sixty-eight  persons.  Thirty-four  of 
the  legislature  in  any  case  to  compel  a  these,  owning  5,075  acres,  had  no  agency 
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tation  to  engage  in  works  of  public  improvement,  except  in  the 
expenditure  of  grants  of  land  or  other  property  made  to  it  for  this 
purpose.  The  State,  with  this  prohibition  in  force,  entered  into  a 
contract  with  a  private  party  for  the  construction  by  such  party  of 
an  improvement  in  the  Muskegon  River,  for  which  the  State  was 
to  pay  the  contractor  fifty  thousand  dollars,  from  the  Internal  Im- 
provement Fund.  The  improvement  was  made,  but  the  State 
oiScers  declined  to  draw  warrants  for  the  amount,  on  the  ground 
that  the  fund  from  which  payment  was  to  have  been  made  was 
exhausted.  The  State  then  passed  an  act  for  the  levying  of  tolls 
upon  the  property  passing  through  the  improvement  sufficient  to 
pay  the  contract  price  within  five  years.  The  court  held  this  act 
void.  As  the  State  had  no  power  to  construct  or  pay  for  such  a 
work  from  its  general  fund,  and  could  not  constitutionally  have 
agreed  to  pay  the  contractors  from  tolls,  there  was  no  theory  on 
whicli  the  act  could  be  supported,  except  it  was  that  the  State 
had  misappropriated  the  Internal  Improvement  Fund,  and  there- 
fore ought  to  provide  payment  from  some  other  source.  But  if 
the  State  had  misappropriated  the  fund,  the  burden  of  reimburse- 
ment would  fall  upon  the  State  at  large;  it  could  not  lawfully 
be  imposed  upon  a  single  town  or  district,  or  upon  the  commerce 
of  a  single  town  or  district.  The  burden  must  be  borne  by  those 
upon  whom  it  justly  rests,  and  to  recognize  in  the  State  a  power 
to  compel  some  single  district  to  assume  and  discharge  a  State 
debt  would  be  to  recognize  its  power  to  make  an  obnoxious  district 
or  an  obnoxious  class  bear  the  whole  burden  of  the  State  govern- 
ment. An  act  to  that  effect  would  not  be  taxation,  nor  would  ft 
be  the  exercise  of  any  legitimate  legislative  authority.^    And  it 

in  the  passage  of  the  act,  and  no  notice  of  Anderson  v.  Hill,  54  Mich.  477,  20  N;  W. 

the  application  tlierefor,  gave  no  assent  549.     "  Uniformity  in  taxation  implies 

to  its  proTisions,  and  a  very  small  por-  equality    in    the   burden    of  taxation." 

tlon  of  their  land,  if  any,  would  be  bene-  Bank  t;.  Hines,  3  Ohio  St.  1,  15.    ''This 

fited  or  improved  in  value  by  the  proposed  equality  in   the  burden  constitutes  the 

draining ;  and  they  resisted  the  collection  very  substance  designed  to  be  secured 

of  the  tax.    As  to  these  Owners  the  act  of  by  the  rule."    Weeks  i7.  City  of  Milwau- 

incorporation  was  held  unconstitutional  kee,  10  Wis.  242,  258.    See  also  Sanborn 

and  inoperative.    See  also  the  City  of  v.  Rice,  9  Minn.  273;  State  v.  Haben,  22 

Covington  v.  Southgate,  15  6.  Monr.  491 ;  Wis.  060.    The  reasoning  of  these  cases 

Lovingston  v.  Wider,  53  III.  302 ;  Curtis  seems  not  to  have  been  satisfactory  to 

V.  Whipple,  24  Wis.  350  ;  People  v.  Flagg,  the  New  York  Court  of  Appeals.     See 

46  N.  Y.  401 ;   People  v.  Batchellor,  53  Gordon  v.  Cornes,  47  N.  Y.  608,  in  which 

N.  Y.  128,  13  Am.  Rep.  480;  People  v.  an  act  was  sustained  which  authorized 

Common  Council  of  Detroit,  28  Mich.  228.  "  and  required  "  the  village  of  Brockport 

The  author  has  considered  the  subject  of  to  levy  a  tax  for  the  erection  of  a  State 

this  note  at  some  length  in  his  treatise  Normal   School  building  at  that  place, 

on  taxation,  c.  21.  No  recent  case,  we  think,  has  gone  so  far 

^  Ryerson  v.  Utley,  16  Mich.  269.    See  as  this.     Compare  State  t;.  Tappan,  29 

also  People  i;.  Springwells,  25  Mich.  153;  Wis.  664,  9  Am.  Rep.  622;   Mayor   oi 
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may  be  said  of  such  an  act,  that,  so  far  as  it  would  operate  to 
make  those  who  would  pay  the  tolls  pay  more  tlian  their  propor- 
tion of  the  State  obligation,  it  was  in  efifect  taking  their  property 
for  the  private  benefit  of  other  citizens  of  the  State,  and  was 
obnoxious  to  all  the  objections  against  the  appropriation  of 
private  property  for  private  purposes  which  could  exist  in  any 
other  case. 

And  the  Supreme  Court  of  Iowa  has  said:  "  If  there  be  such 
a  flagrant  and  palpable  departure  from  equity  in  the  burden  im- 
posed ;  if  it  be  imposed  for  the  benefit  of  others,  or  for  purposes 
in  which  those  objecting  have  no  interest,  and  are  therefore  not 
bound  to  contribute,  it  is  no  matter  in  what,  form  the  power  is 
exercised,  —  whether  in  the  unequal  levy  of  the  tax,  or  in  the  regu- 
lation of  the  boundaries  of  the  local  government,  which  results  in 
subjecting  the  party  unjustly  to  local  taxes,  —  it  must  be  regarded 
as  coming  within  the  prohibition  of  the  constitution  designed  to 
protect  private  rights  against  aggression  however  made,  and 
whether  under  color  of  recognized  power  or  not."^ 

When,  therefore,  the  legislature  assumes  to  impose  a  pecu- 
niary burden  upon  the  citizen  in  the  form  of  a  tax,  two  questions 
may  always  be  raised :  First,  whether  the  purpose  of  such  burden 
may  properly  be  considered  public  on  any  of  the  grounds  above 
indicated; 2  and  second,  if  public,  then  whether  the  burden   is 

Mobile  V,  Dargan,  45  Ala.  810;  Living-  and  only  differs  in  principle  from  Gordon 

ston  County  v.  Weider,  64  III.  427 ;  Burr  v.  Comes,  in  that  the  one  permitted  what 

V.  Carbondale,  70  111.  455.     "There  can  the  other  required.     The  case  of  Marks 

be  no  doubt  that,  as  a  general  rule,  where  v.  Trustees  of  Purdue  University,  87  Ind. 

an  expenditure  is  to  be  made  for  a  pub-  155,   follows    Merrick  v.   Amherst,  and 

lie  object,  the  execution  of  which  will  be  Burr  v.  Carbondale,  76  III.  455;  Hensley 

substantially  beneficial  to  every  portion  Township  v.  People,  84  111.  544,  and  Liv- 

of  the  Commonwealth  alike,  and  in  the  ingston  County  i\  Darlington,  101  U  S. 

benefits  and  advantages   of    which   all  407,  are  to  the  same  effect.     Taxation 

the  people  will  equally  participate,  if  the  not   levied  according  to  the  principles 

money  is  to  be  raised  by  taxation,  the  upon  which  the  right  to  tax  is  based  is 

assessment  would  be  deemed  to  come  an    unlawful   appropriation   of   private 

within  that  cIhss  which  is  laid  to  defray  property  to  public  uses.    City  of  Coving- 

one  of  the  general  charges  of  govern-  ton  v.  Southgate,  15  B.  Monr.  491 ;  Peo- 

ment,  and  ought  therefore  to  be.  imposed  pie  v.  Township  Board  of  Salem,  20  Mich, 

as  nearly  as  possible  with  equality  upon  452;  Tide  Water  Co.  v.  Costar,  18  N.  J. 

all  persons  resident    and  estates  lying  Eq.  518;   Hammett  v.   Philadelphia,  66 

within  the  Commonwealth. .  .  .  An  assess^  Pa.  St.  146,  3  Am.  Rep.  615. 
ment  for  such  a  purpose,  if  laid  in  any         ^  Morford  v.  linger,  8  Iowa,  82,  92. 

other  manner,  could  not  in  any  just  or  See  Durant  i\  Kauffman,  34  Iowa,  194. 
proper   sense   be    regarded  as   '  proper-         ^  Though  the  legislature  first  decides 

tional  *  within  the  meaning  of  the  Con-  that  the  use  is  public,  the  decision  is  not 

stitution."      Merrick   v.    Inhabitants    of  conclusive.     They  cannot  make  that  a 

Amherst,  12  Allen,  500,  504,  per  Bigeiow,  public  purpose  which  is  not  so  in  fact 

Ch.  J.    This  case  holds  that  local  tax--  Gove  v.  Epping,  41  N.  H.  539;  Crowellv. 

ation  for  a  State  purpose  may  be  per-  Hopkinton,  45  N.  H.  9 ;  Freeland  v.  Hast- 

mitted  in  consideration  of  local  benefits,  ings,  10  Allen,  570;  Hooper  v.  Emery,  14 
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one  which  should  properly  be  borne  by  the  district  upon  which  it 
is  imposed.  If  either  of  these  questions  is  answered  in  the  nega- 
tive, the  legislature  must  be  held  to  have  assumed  an  authority 
not  conferred  in  the  general  grant  of  legislative  power,  and 
which  is  therefore  unconstitutional  and  void.  *'  The  power  of 
taxation,"  says  an  eminent  writer,  "  is  a  great  governmental  at- 
tribute, with  which  the  courts  have  very  wisely  shown  extreme 
unwillingness  to  interfere;  but  if  abused,  the  abuse  should  share 
the  fate  of  all  other  usurpations."  ^  In  the  case  of  burdens  thus 
assumed  by  the  legislature  on  behalf  of  the  State,  it  is  not  always 
that  a  speedy  and  safe  remedy  can  properly  be  afforded  in  the 
courts.  It  woyld  certainly  be  a  very  dangerous  exercise  of  power 
for  a  coui*t  to  attempt  to  stay  the  collection  of  State  taxes  because 
an  illegal  demand  was  included  in  the  levy ;  and  indeed,  as  State 
taxes  are  not  usually  levied  for  the  purpose  of  satisfying  specific 
demands,  but  a  gross  sum  is  raised  which  it  is  calculated  will  be 
sufficient  for  the  wants  of  the  year,  the  question  is  not  usually  one 
of  the  unconstitutionality  of  taxation,  but  of  the  misappropriation 
of  moneys  which  have  been  raised  by  ta.xation.  But  if  the  State 
should  order  a  city,  township,  or  village  to  raise  money  by  taxa- 
tion to  establish  one  of  its  citizens  in  business,  or  for  any  other 
object  equally  removed  from  the  proper  sphere  of  government, 
or  should  undertake  to  impose  the  whole  burden  of  the  govern- 
ment upon  a  fraction  of  the  State,  the  usurpation  of  authority 
would  not  only  be  plain  and  palpable,  but  the  proper  remedy 
would  also  be  plain,  and  no  court  of  competent  jurisdiction  could 
feel  at  liberty  to  decline  to  enforce  the  paramount  law.' 

In  the  second  place,  it  is  of  the  very  essence  of  taxation  that  it 
be  levied  with  equality  and  uniformity,  and  to  this  end,  that  there 
should  be  some  system  of  apportionment.^    Where  the  burden  is 

Me.  876;  Allen  v.  Jay,  60  Mc.  124, 11  Am.  it  in  held  that,  in  the  absence  of  any  pro- 
Rep  185 ;  Tyler  v.  Beacher,  44  Vt.  661, 8  Tision  to  that  effect  in  the  federal  or  State 
Am.  Kep.  398;  Ferguson  v.  Jjandram,  5  constitution,  the  taxing  power  of  the  legis- 
Bush,  230;  Kelly  v.  Marshall,  09  Pa.  lature  is  not  restricted  by  any  implied 
St.  819 ;  People  v.  Flagg,  46  N.  Y.  401 ;  rule  of  fundamental  law  that  taxes  must 
Curtis  V.  Whipple,  24  Wis.  860;  Loan  be  equal  and  uniform.  The  court  is 
Association  v.  Topeka,  20  Wall.  666;  unanimous  upon  three  propositions  as 
^Re  Page,  60  Kan.  842,  68  Pac.  478,  expressed  by  Baldwin,  J.,  (1)  "There  is 
47  L.  R.  A.  68.3  nothing  in  the  constitution  of  Connect!- 
1  Sedgwick  on  Const  and  Stat.  Law,  cut,  nor  in  the  14th  amendment  to  that 
414.  of  the  United  States,  which,  either  ex- 

>  Loan  Association  v.  Topeka,  20  pressly  or  by  implication,  requires  that 
Wall.  656.  [[See  also  Chicago  &  G.  T.  all  taxation  by  this  State  shall  be  uniform 
R.  Co.  V.  Cbappell,  124  Mich.  72,  82  or  equal ;  (3)  there  is  no  f  andamenial 
N.  W.  800.[]  principal  of  free  goremment  or  natural 

>  [In  State  v.  Traveller's  Ins.  Co.,  78  Justice  that  all  taxation  sliall  be  uniform 
Conn.  256,  47  AtL  2t>9,  67  L.  R.  A.  481,  or  equal ;  (8)  a  citizen  of  another  Sute 

46 
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common,  there  should  be  common  contribution  to  discharge  it.  ^ 

who  participates  as  a  shareholder  in  a  242.     Upon  taxation  of   railroads,  see 

corporation  in  the  enjoyment  of  a  special  Cass  County  v.  Chicago,  B.  &  Q.  R.  Co., 

franchise  granted  hy  this  State  with  a  25  Neb.  348,41  N.  W.  246,  2  L.  R.  A.  188, 

reservation  of  the  power  of  amendment  and  note.    A  tax  against  a  railway  com- 

or  repeal  at  pleasure,  is  not  deprived  of  pany  whose  lines  are  partly  without  the 

any  privilege  or  immunity  coming  within  State  levied  under  a  statute  providing  for 

the  meaning  of  §2,  Art.  4,  of  the  Consti-  an  assessment  upon  gross  receipts  in  such 

tution  of  the  United  States,  by  a  statute  proportion    as    its    mileage    within    the 

imposing  a  State  tax  of  1|  per  cent  on  State  bears  to  its  total  mileage,  is  ralid. 

the  market  value  of  his  shares  without  State  Treas.  v.  Auditor  General.  46  Mich, 

any  provision  for  deduction  of  capital  in-  224,  9  N.  W.  258.    Cumberland  &  P.  Ry. 

vested  in  real  estate,"  though  such  deduc-  Co.  r.  SUte,  92  Md.  668,  48  Atl.  603,  52 

tion  is  provided  for  in  taxation  of  market  L.  R.  A.  764.J    But  some  railroads  may 

Talue  of  shares  of  resident  stockholders,  not  be  taxed  on   gross  receipts,   while 

The   majority  opinion  seems  to   assert  others  are  taxed  on  capital.    Worth  v. 

that  the  judicial  power  would  be  incom-  Wilmington,  &:.  R.  R.  Co.,  89  N.  C.  291 ; 

petent  to  declare  a  statute  to  he  no  law,  nor  may  they  alone  l>e  taxed  to  raise  a 

though  there  were  a  fundamental  princi-  fund    to    pay    railroad    commissioners : 

pie    of    free    government    and    natural  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Howe, 

justice,  that  all  taxation  should  be  uniform  32  Kan.  787,  5  Pac.  397;  nor  may  the 

and  equal   which   was   yiolated  by   the  asse»»ed  value  of  other  real  property  be 

statute.    The  judgment  in  this  case  was  made  the  standard  of  yalue  of  railroad 

affirmed  in   the  Supreme  Court  of  the  property.     Williams  v.  State  Board,  51 

United  States  in  Traveller's  Ins.  Co.,  v,  N.  J.  L.  612,  18  Atl.  750.    See  California 

Connecticut,  185  U.  S.  864,  22  Sup.  Ct.  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  1, 

Rep.  673,  upon  the  peculiar  provisions  of  8  Sup.  Ct.  Rep.  1078 ;  Santa  Clara  Co. 

the  Connecticut  tax  laws.]]    The  legis-  v.  South.  Pac.   R.    R.    Co.,    118  U.    S. 

lature  cannot  itself  make  an  assessment  394,   6    Sup.    Ct.    Rep.     1132.      p7or 

directly  or  by  placing  a  yalue  on  certain  may   telegraph    and  telephone  lines  be 

property.    In  re  House  Bill,  9  Col.  635,  taxed  at  a  rate   determined  by  taking 

21  Pac.  476;  Slaughter  v.  Louisville,  89  the    average    rate    of    taxes,    general, 

Ky.   112,   8   S.  W.   017;  Ex  parte  Low,  municipHl,  and   local,  levied  throughout 

24  W.  Va.  620.     [Nor  can  it  classify  the  the  State  during  the  previous  year,  and 

conntie»,  and  arbitrarily  value  the  lands  applying  it  to  the  entire  property  of  the 

in  each  class.     Hawkins  v.  Mangum,  78  company  in  the  State  for  the  present 

Miss.  97,  28  So.  872.;]    That  it  is  not  year,  Pingree  v.  Dix,  120  Mich.  95.  78 

essential  to  provide  for  the  taxation  of  N.  W.   1025,  44  L.  R.   A.  679.)]     That 

all    property,   see    Mississippi    Mills    r.  property  may  be  classified  for  taxation. 

Cook,  56  Miss.  40;  that  it  is  competent  Coal  Run  Co.  v.  Finlen,  124  111.  666, 17 

to  provide  for  taxing  railroad  corpora-  N.  E.  11;  People  v.  Henderson,  12  Col. 

tions  in  a  different  way  from  individu-  369,21  Pac.  144;  Fahey  r.  State,  27  Tex. 

als:  State  Railroad  Tax  Cases,  92  U.  S.  App.  146,  11  S.  W.  lOa    Corporate  and 

575;  State  Board  v.  Central  R.  R.  Co.,  individual  obligations    may  be    put  in 

48  N.  J.  L.  146,  4  Atl.  578 ;  Cincinnati,  different  classes.     Com.  v,  Del.  Dir.  Canal 

N.   O.  &  T.  Ry.  Co.   v.  Com.,  81   Ky.  Co.,  123  Pa.  St.  694,  16  Atl.  584.    That 

492;  Franklin  Co.  v.  Railroad,  12  Lea,  the  rule  of  uniformity  must  be  applied  to 

621;  Central  la.  Ry.   Co.  v.  Board,  67  all  subjects  of  taxation  within  the  district 

Iowa,  199,  26  N.  W.  128.     [^Mc Henry  v.  and  class  :  Marsh  v.  Superrisors,  42  Wis. 

Alford,  163  U.  S.  651,  18  Sup.  Ct.  Rep.  602 ;  Philleo  t;.  Hiles,  42  Wis.  527 ;  Bureau 


1  2  Kent,  231;   Sanborn  o.  Rice,    9  levied  in  such  wise  that  those  actually 

Minn.  273;  Ryerson  v.  Utley,  16  Mich,  roting  shall  be  exempt  therefrom.  Kansas 

269;  Oliver  i-.  Washington  Mills.  11  Al-  City  v.  Whipple,  136  Mo.  475,  38  S.  W. 

len,  268  ;  Tidewater  Co.   v.   Costar,  18  295, 35  L.  R.  A.  747,  58  Am.  St.  657  3 
N.  J.  £q.  618.    [|A  poll  tax  cannot  be 
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Taxation  is  the  equivalent  for  the  protection  which  the  govern- 
ment affords  to  the  persons  and  property  of  its  citizens ;  and  as 

Co.  V.  Railroad  Co.,  44  III  229;   Cum-  Reinhard,  73  Pa.  St.  870,  18  Am.  Rep. 

miuga  V.  National  Bank,  101  U.  S.  163;  747;  Louisville,  &c.  R.  R.  Co.  v.  State, 

that  it  is  not  competent  to  add  a  per-  26  Ind.   177;   Whitney  v.  Ragsdale,  83 

oentage  to  the  list  for  refusal  or  neglect  Ind.   107 ;  Francis  v.  Railroad  Co.,   19 

to  make  oath  to  the  tax  list :  McCormick  Kan.  808 ;  Primm   v.  Belleville,  69  lU. 

p.  Fitch,  14  Minn.  262  ;  but  see  £x  parte  142 ;  Wis.  Cent.  R.  R.  Co.  v.  Taylor  Co., 

Lynch,  16  S.  C.  82;  that  it  is  competent  62  Wis.  87,  8  N.  W.  883;  State  v.  Esta- 

to  permit  a  deduction  for  debts  from  the  brook,  8  Neb.  178 ;  Murray  r.  Lehman, 

assessment:  Wetmore  v.  Multnomah  Co.,  61  Miss.  288;  Graham  v.  Coro'rs  Chau- 

6  Greg.  463 ;  contra.  Exchange  Bank  v.  tauqua  Co.,  81  Kan.  478,  2  Pac.  649 ; 

Hines,  8  Ohio  St.  1 ;  that  where  property  Dunham  v.  Cox,  44  N.  J.  £q.  278, 14  AtL 

is  required  to  be  taxed  by  value,  it  is  not  128. 

competent  to  tax  a  corporation  on  its  Tlie  following  are  special  cases :  A  tax 
property  and  also  on  its  capital  stock :  on  drays,  &c.,  proportioned  to  tlie  num- 
State  V.  Cumberland,  &c.  R.  R.  Co.,  40  berof  animals  employed  in  drawing  them, 
Md.  22 ;  that  a  statute  making  a  portion  contravenes  the  constitutional  require- 
only  of  a  certain  kind  of  property  tax-  roent  of  uniformity  in  license  taxes, 
able  is  unconstitutional:  Pike  v.  State,  State  v.  Endom,  23  La.  Ann.  663.  See 
6  Ark.  204;  that  occupation  taxes  are  no  New  Grleans  v.  Home  Ins.  Co.,  23  La. 
violation  of  the  rule  of  uniformity:  Ann.  449.  A  railroad  company  cannot  be 
Toungblood  v.  Sexton,  82  Mich.  40(9 ;  taxed  according  to  tlie  length  of  its  road. 
£x  parte  Robinson,  12  Nev.  263 ;  Gatlin  State  v.  Soutli  Car.  R.  R.  Co.,  4  S.  C.  876. 
V.  Tarboro,  78  N.  C.  119;  [Fleetwood  v.  A  tax  on  cotton  cannot  be  proportioned 
Read,  21  Wasii.  647,  68  Pac.  666,  47  L.  to  the  weiglit  regardless  of  grades.  Sims 
R.  A.  206  i2  that  foreign  insurance  com-  v.  Jackson,  22  La.  Ann.  440.  Income  is 
panies  may  be  required  to  pay  di£Ferent  not  property  for  the  purposes  of  taxation, 
taxes  from  others :  IState  v.  Lathrop,  10  Waring  v.  Savannah,  60  Ga.  93.  A  col- 
La.  Ann.  898;  Commonwealth  v.  Ger-  lateral  inheritance  tax  is  not  a  property 
mania  L.  L  Co.,  11  Pliila.  663;  Ex  parte  tax.  Sclioolfield's  Exec.  r.  Lynchburg, 
Cohn,  18  Nev.  424 ;  see  San  Francisco  r.  78  Va.  866.  A  tax  on  the  franchises  of 
Liverpool,  &c.  Co.,  74  Cal.  118,  16  Pac.  a  coal  company  may  be  proportioned  to 
880.  They  may  l»e  required  to  pay  such  the  coal  mined.  Kittanning  Coal  Co.  v, 
taxes  as  companies  of  the  taxing  State  Commonwealth,  79  Pa.  St.  100.  The 
are  made  to  pay  in  the  home  States  of  keepers  of  private  markets  may  be 
such  companies.  Home  Ins.  Co.  r.  charged  a  license  tax  tliough  none  is  im- 
Swigert,  104  III.  663 ;  Phoenix  Ins.  Co.  v.  posed  on  those  who  sell  in  the  public  mar- 
Welch,  29  Kan.  672;  People  v.  Fire  keU.  New  Orleans  v.  Dubarry,  33  La. 
Ass.,  02  N.  Y.  811;  State  v.  Ins.  Co.,  Ann.  481,  89  Am.  Rep.  273.  [^And  taxes 
116  Ind.  267,  17  N.  £.  674.  [But  may  be  levied  upon  venders  of  merchan- 
holders  of  contracts  made  with  com-  dise,  proportional  to  their  annual  gross 
panies  not  doing  business  within  this  receipts  from  sales,  and  such  venders  may 
State  cannot  be  subjected  to  higher  taxa-  be  classified  into  retail  and  wholesale 
tion  thereupon.  Re  Page,  60  Kan.  842,  and  dealers  at  boards  of  trade,  and  the 
68  Pac.  478,  47  L.  R.  A.  68. J  Taxation  rates  for  tlio  several  classes  may  differ, 
for  roads  upon  the  citizens  only  of  a  Knisely  v,  Cotterel,  196  Pa.  614,  46  Atl. 
townsliip  is  unequal.  Marion,  ftc.  Ry.  861,  60  L.  R.  A.  86.  Where  the  Const!- 
Co.  V.  Champlin,  87  Kan.  682,  16  Pac.  tution  requires  uniformity  of  rate  as  well 
222.  So  is  the  exemption  from  such  as  of  valuation,  the  legislature  cannot  pro- 
taxes  of  all  property  in  incorporated  vide  that  pupils  outside  of  a  high-school 
villages.  Com'rs  v.  Owen,  7  Col.  467,  4  district  shall  be  admitted  to  attend  the 
Pac.  796.  But  uniformity  provi»ions  do  high-school  upon  payment  of  specified 
not  apply  to  the  distribution  of  a  road  rates.  II.  S.  Dist  No.  187  v.  Lancaster 
fund.  Holton  c.  ComVs  Mecklenburg  Co.,  60  Neb.  147,  82  N.  W.  880,  49  L.  R. 
Co.,  98  N.  C.  480.    And  see   Weber  v,  A.  84a    A  tax  that  is  clearly  discrlmioft- 
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all  are  alike  protected,  so  all  alike  should  bear  the  burden,  in 
proportion  to  the  interests  secured.  Taxes  by  the  poll  are  justly 
regarded  as  odious  and  are  seldom  resorted  to  for  the  collection 
of  revenue ;  and  when  taxes  are  levied  upon  property  there  must 
be  an  apportionment  with  reference  to  a  uniform  standard,  or 
they  degenerate  into  mei*e  arbitrary  exactions.^  In  this  particular 
the  State  constitutions  have  been  very  specific,  though  in  provid- 
ing for  equality  and  uniformity  they  have  done  little  more  than 
to  state  in  concise  language  a  principle  of  constitutional  law 
which,  whether  declared  or  not,  would  inhere  in  the  power  to 
tax. 

Taxes  may  assume  the  form  of  duties,  imposts,  and  excises;  (a) 

torj  in  fayor  of  particular  classes  of  tions  are  exempt.  Russell  v.  Croj,  104 
debtors  is  roid.  Hamilton  v.  Wilson,  61  Mo.  69,  63  S.  W.  8493 
Kan.  611,  69  Pac.  1069,  48  L.  R.  A.  288.  ^  A  tax  on  negro  polls  and  negroes' 
The  uniformity  clause  of  the  Montana  property  alone,  to  be  applied  to  the  edu- 
Constitution  does  not  apply  to  license  cation  of  negro  children  alone,  is  bad. 
taxes  upon  occupations.  State  v.  French,  Puitt  r.  Com'rs  Gaaton  Co.,  94  N.  C.  709. 
17  Mont.  64,  41  Pac.  1078,  SO  L.  R.  A.  416.  [A  tax  on  bicycles  for  the  construction 
Requirement  of  uniformity  does  not  of  bicycle  paths,  bicycles  being  within 
prevent  separate  classification  of  railroad  the  classes  of  property  subjected  to  gen- 
property  and  its  assessment  by  special  eral  taxation,  is  void  for  inequality,  and 
tribunal.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  where  such  tax  is  assessed  regardless  of 
Worthen,  62  Ark.  629,  18  S.  W.  264,  7  valuation,  it  is  inralid  for  like  reasons. 
L.  R.  A.  874.  Holders  of  mortgages  Ellis  v.  Frazier,  88  Oreg.  462, 68  Pac.  642, 
issued  by  individuals  cannot  be  taxed  68  L.  R.  A.  454.  See,  on  general  question 
while  those  holding  mortgages  issued  by  of  uniformity  in  taxation,  Florida  C.  Ry. 
railroad  and  other  quasi-public  corpora-  Co.  r.  Reynolds,  188  U.  S.  471,  22  Sup. 

Ct.  Rep.  176.] 

(a)  [A  tax  upon  legacies  and  distributive  shares  is  not  a  tax  npon  property,  but  an 
excise  upon  the  transmission  or  receipt  of  such  legacies  and  distributive  shares,  and, 
in  the  absence  of  constitutional  prohibition,  the  rate  at  which  it  is  levied  may  be 
graduated  with  regard  both  to  the  value  of  the  share,  and  to  the  remoteness  of 
relationship  between  the  deceased  and  the  recipient  of  the  property.  Knowlton  o. 
Moore,  178  U.  S.  41,  20  Sup.  Ct.  Rep.  747;  State  v.  Hamlin,  86  Me.  496,  30  Atl.  76, 
26  L.  R.  A.  632,  41  Am.  St.  669;  Minot  v.  Winthrop,  162  Mass.  113,  38  N.  E.  612, 
26  L.  R.  A.  269.  Upon  taxes  on  succession  and  collateral  inheritances,  see  note  to 
Magoun  v.  Illinois  Tr.  &  Sav.  Bank,  42  L.  ed.  U.  S.  1037 ;  see  also  Orr  v.  Oilman, 
188  U.  S.  278,  22  Sop.  Ct.  Rep.  213;  High  v.  Coyne,  93  Fed.  Rep.  460.  Re  Romaine, 
127  N.  Y.  80,  27  N.  E.  759,  12  L.  R.  A.  401 ;  Com.  v.  Ferguson,  137  Pa.  696,  20  Atl. 
870,  10  L.  R.  A.  240;  Wallace  v,  Myers,  38  Fed.  Rep.  184,  4  L.  R.  A.  171;  Re 
Howe,  112  N.  Y.  100,  10  N.  E.  613,  2  L.  R.  A.  826,  and  notes  to  4  L.  R.  A.  171,  and 
2  L.  R.  A.  826.  Exemptions  from  a  statute  taxing  legacies  and  inheritances,  pro- 
vided they  apply  equally  to  all  persons  in  the  same  class,  do  not  deny  to  any  person 
the  equal  protection  of  the  laws,  and  it  rests  with  the  legislature  to  determine  the 
amounts  of  the  exemptions  and  the  basis  of  the  classification,  which  basis,  however, 
must  not  be  clearly  unreasonable.  Magoun  v.  Illinois  Tr.  &  Sav.  Bank,  170  U.  S. 
283,  18  Sup.  Ct.  Rep.  694.  Upon  succession  tax  upon  foreigners,  see  Rixner*s  Suc- 
cession, 48  La.  Ann.  662,  19  So.  697,  32  L.  R.  A.  177,  and  note.  Graduated  inheri- 
tance tax  sustained.  Kochersperger  v.  Drake,  167  III.  122,  47  N.  K.  821,  41  L.  R.  A. 
446 ;  corUra,  as  violating  rule  of  uniformity.  State  i^.  Switzler,  148  Mo.  287,  46  S.  W. 
246,  40  R.  L  A.  280, 66  Am.  St.  663.    An  arbitrary  statutory  exemption  sustained  in 
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and  those  collected  by  the  national  goveniment  are  very  largely 
of  this  character.  They  may  also  assume  the  form  of  license 
fees,  for  permission  to  carry  on  particular  occupatious,  or  to  enjoy 
special  franchises.^     They  may  be  specific;  such  as  are  often 

1  As  to  taxes  on  business  and  fran-  Iiibitory.   Caldwell  i;.  Lincoln,  19  Neb.  6d9, 

chiseSi  see   Cooley  on  Taxation,  c.  18.  27  N.  W.047.     Gee  Mankato  v.  Fowler, 

Offices,  posU  of  profit,  and  occupations  82  Minn.  S64,  20  N.  W.  361;   Western 

are  proper  subjects  of  taxation.    Brown's  U- Tel.  Co.  &.  Philadelphia,  12  Atl.  144  ; 

App.,  Ill  Pa.  St.  72,  2  Atl.  77.    That  all  Jackson  v.  Newman,  69  Miss.  886;  People 

occupations  may  be  taxed  when  no  re-  v.  Russell,  49  Mich.  017,  14  N.  W.  668; 

•traints  are  imposed  by  the  Constitution,  Ex  parte  Gregory,  20  Tex.  App.  210; 

see  State  v,  Hayne,  4  Rich.  408;  Quid  v,  Kneeland  v.   Pittsburgh,  —  Pa.    St.  — , 

Richmond,  28  Gratt  464,  14  Am.  Rep.  11  Atl.  067,  as  to  what  is  a  reasonable 

189;  Commonwealth  v.  Moore,  25  Gratt  license,  tax,  or  fee.    But  revenue  cannot 

961 ;  Cousins  t%  State,  60  Ala.  118, 20  Am.  be  raised  in  the  form  of  license  fees  under 

Rep.  290;  Stewart  p.  Potts,  49  Miss.  749;  an  authority  to  require  licenses  to  be 

Morrill  v.  State,  88  Wis.  428,  20  Am.  Rep.  taken  out  for  mere  police  purposes.  Ante, 

12 ;  Albrecht  v.  State,  8  Tex.  App.  210,  288,  and  note ;  Burlington  v.  Bumgardner, 

84  Am.  Rep.  787;  Young  v,  Thomas,  17  42  Iowa,  078,  and  cases  cited.    As  to  when 

Fla.  109,  86  Am.  Rep.  98 ;  Richmond  ft  a  power  to  license  can  be  made  use  of  as 

D.  R.  R.  Co.  V,  Reidsviile,  101  N.  C.  404,  a  means  of  raiting  revenue,  see  Ei  parte 

8  S.  £.  124.    Such  a  tax  may  be  based  on  Frank,  62  Cal.  000,  28  Am.  Rep.  042; 

the   average   amount   of   a   merchant's  Pleuler  v.  State,  11  Neb.  647,  10  N.  W. 

stock.     Newton    v.  Atchison,    81    Kan.  481 ;  U.  S.  Dist.  Co.  r.  Chicago,  112  111. 

161,  1  Pac.  288.     See  Danville  v.  Shelton,  10;  In  re  Guerrero,  09  Cal.  88,  10  Pac. 

70  Va.  826.    A  city  may  be  empowered  261 ;  Flanagan  n.  PlainOeld,  44  N.  J.  L. 

to  Impose  a  license  upon  the  business  of  118.    [Where  the  business  licensed  is  not 

a  foreign  insurance  company,  as  well  as  a  one  of  common  right,  but  one  which  may 

tax  upon  its  net  income:  St.  Joseph  v,  be  entirely  prohibited,  there  is  no  limit  to 

Ernst,  96  Mo.  800,  8  S.  W.  668 ;  or  an  the  license  fee  which  may  be  imposed, 

occupation  tax  upon  saloons,  in  addition  State  v.  Bixman,  102  Mo.  1,02  S.  W.  828.)] 

to  the  license  to  sell.    State  v.  Bennett,  It  is  no  valid  objection  to   a   tnx   on 

19  Neb.  191,  20  N.  W.  714.    A  privilege  business  that  its  operation  will  not  be 

tax  on  private  carriages  in  addition  to  an  uniform.    Youngblood    v.     Sexton,    82 

ad  valorem  tax  is  invalid.    Livingston  v.  Mich.  400;  Adler  u.  Whitbeck,  44  Ohio 

Padttcah,  80  Ky.  060.    An  occupation  Ux  St.  639,  9  N.  E.  672.    But  see  Pullman 

must  not  be  so  unreasonable  as  to  be  pro>  P.  C.  Co.  v.  State,  64  Tex.  274 ;  Banger's 

State  V.  Fnrnell,  20  Mont  299,  61  Pac.  267,  89  L.  R.  A.  170;  but  an  arbitrary  ex- 
emption which  is  applied  only  to  those  estates  not  exceeding  it  in  amount,  while 
larger  estates  have  no  exemption  whatever,  is  void,  and  invalidates  the  entire 
statute.  State  v.  Ferris,  68  Ohio  St.  814,  41  N.  E.  679,  80  L.  R.  A,  218;  contra.  State 
V.  Alston,  94  Tenn.  074,  80  S.  W.  760,  28  L.  R.  A.  178;  Minot  v.  Winthrop,  102 
Mass.  113,  88  N.  E.  612,  20  L.  R.  A.  269.  Distinction  in  rates  may  be  made  between 
heirs  and  legatees  in  direct  and  collateral  lines,  and  between  these  and  strangers. 
Minot  V.  Winthrop,  102  Mass.  113,  88  N.  £.  612.  20  L.  R.  A.  269 ;  State  i;.  Hamlin, 
80  Me.  496,  80  Atl.  70,  26  L.  R.  A.  082,  41  Am.  St.  669.  Contingent  estates  are 
not  subject  to  the  tax  until  they  become  vested.  Re  Estate  of  Roosevelt.  143  N.  Y. 
120,  88  N.  £.  281,  26  L.  R.  A.  096.  Real  estate  situated  outside  the  State  is  not 
subject  to  inheritance  tax,  even  after  conversion  into  money  in  the  hands  of  the 
executors.  Re  Swifu'  EsUte,  137  N.  Y.  77,  82  N.  £.  1090, 18  L.  R.  A.  709.  For 
other  cases  upon  inheritance  and  succession  taxes,  see  Re  Rohan-Chabot's  Estate, 
167  N.  Y.  280,  00  N.  £.  698;  Re  Mahony's  Estate,  138  Cal.  180,  06  Pac.  889;  Union 
Trust  Co.  V.  Durfee,  126  Mich.  487,  84  N.  W.  1101 ;  Ayers  v.  Chicago  Title  &  T.  Co., 
187  III.  42,  68  N.  K.  818;  Billings  v.  People,  189  111.  472,  69  N.  £.  798;  Hooper  r. 
Bradford,  178  Mass.  96,  69  N.  £.  678-3 
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leyied  upon  corporations,  in  reference  to  the  anjount  of  capital 
stock,  or  to  the  business  done,  or  profits  earned  by  them.  Or 
they  may  be  direct;  upon  property,  in  proportion  to  its  value,  (a) 
or  upon  some  other  basis  of  apportionment  which  the  legislature 
shall  regard  as  just,  and  which  shall  keep  in  view  the  general 
idea  of  uniformity.  The  taxes  collected  by  the  States  are  mostly 
of  the  latter  class,  and  it  is  to  them  that  the  constitutional  prin- 
ciples we  shall  have  occasion  to  discuss  will  more  particularly 
apply. 

As  to  all  taxation  apportioned  upon  property,  there  must  be 

App.,  109  Pa.  St.  79.    It  should  operate  ment  v,  Helfenetein,   16  Wis.  136.    Of 

unifoniily  upon  each  class  taxed.    Smith  gas  companies  for  inspection :  Cincinnati 

V.  Louisville,  9  Ky.  L.  779,  6  S.  W.  911 ;  Gas  Co.  v.  State,  18  Ohio  St.  287.    Of  pro- 

8t.  Louis  V.  Bowler,  94  Mo.  690,  7  S.  W.  prietors  of  theatres :  Boston  v.  Schaffer, 

484;    Braun    o.    Chicago,    110  III.   186.  9Pick.^415.   For  building  licenses:  Welch 

Furtlier  as  to  taxes  on  occupations,  see  v,  Hotchkiss,  89  Conn.  140. 
Boye    V.  .Girardej,    28    La.   Ann.   717;         The  fee  exacted  in  granting  n  terry 

Hodgson  V,  New  Orleans,  21   La.  Ann.  license  is  not  a  tas^,  but  is  paid  for  tlie 

801 ;  New   Orleans  v.  Kaufman,  29  La.  francliise.    ChiWers  v.  People,  11  Mich. 

Ann.  283.  29  Am.  Rep.  828;  Texas  B.  &  48.    See  Wiggins  Ferry  Co.  v.  East  St. 

I.  Co.  v.  State,  42  Tex.  686.  Louis,  102  lU.  560. 

In  the  following  cases  license  fees  The  exaction  of  license  fees  under  the 
were  held  not  to  be  taxes,  but  merely  police  power  is  no  violation  of  the  consti- 
police  regulations :  Required  of  foreign  tutional  requirement  of  uniform  taxation, 
corporations  doing  business  in  the  State :  State  v.  Cassidy,  22  Minn.  812,  21  Am. 
People  r.  Thurber,  18  III.  654;  Walker  v.  Rep.  766;  Walters  v.  Duke,  81  La.  Ann. 
Springfield,  94  111.  364.  Of  dealers  in  in-  668.  An  act  sustained  which  imposed  a 
toxicating  liquors :  Burch  v.  Savannah,  smaller  license  tax  on  proprietors  of  bars 
42  Ga.  596 ;  Durach's  Appeal,  62  Pa.  St.  on  steamboats  than  on  those  of  bars  on 
491 ;  East  St  Louis  v.  Wehrung,  46  III.  land.  State  v.  Rolle,  80  La.  Ann.  991. 
892 ;  Lovingston  v.  Trustees,  99  III.  664 ;  The  exemption  from  uxation  of  the 
Baker  v.  Panola  Co.,  80  Tex.  86;  East  Louisiana  Saving  Bank  held  not  to  ex- 
St.  Louis  V.  Trustees,  102  III.  489;  elude  a  city  license  tax  on  the  business. 
Rochester  r.  Upman,  19  Minn.  108;  State  New  Orleans  v.  Savings  Bank,  81  La. 
V.  Cassidy,  22  Minn.  812, 21  Am.  Rep.  765;  Ann.  637.  An  exemption  of  all  property 
State  V.  Klein,  22  Minn.  828 ;  Pleuler  v.  in  a  town  from  parish  taxes  does  not  pre- 
State,  11  Neb.  547,  10  N.  W.  481.  Of  vent  the  imposition  of  a  license.  More- 
auctioneers  :  Goshen  v.  Kern,  63  Ind.  468.  house  Parish  v,  Brigham,  41  La.  Ann. 
Of  a  street  railway  company  :  Johnson  v.  665,  6  So.  257.  For  instances  of  license 
Philadelphia,  60  Pa.  St.  445.  But  see  fees  held  to  be  taxes  and  not  warranted 
New  York  v.  Railway  Co.,  32  N.  Y.  261.  by  statute,  see  ante,  283,  note. 
Of  insurance  companies :    Fire   Depart- 

(a)  [Upon  mode  of  valuing  telephones,  &c.,  where  the  property  has  attached  to  it 
a  monopoly,  see  State  v.  Halliday,  58  Ohio  St.  728,  51  N.  £.  1102,  49  L.  R.  A.  427. 
For  a  very  full  discussion  of  the  subject  of  the  taxation  of  corporate  franchises  with 
exiiaustive  citation  of  authorities,  see  57  L.  R.  A.  33,  in  the  note  to  Louisville  T.  W. 
Co.  V.  Com.,  106  Ky.  166,  49  S.  W.  1069.  See  also  South  Covington  &  C.  S.  Ry.  Co. 
V.  Bellevue,  105  Ky.  288,  43  S.  W.  23,  57  L.  R.  A.  60;  State  v.  Duluth  G.  &  W.  Co.. 
76  Minn.  96,  78  N.  W.  1032,  67  L.  R.  A.  63;  Commercial  £.  L.  &  P.  Co.  v.  Judson, 
21  Wash.  49.  66  Pac.  829,  67  L.  R.  A.  78.  The  taxation  of  the  franchise  or  business 
of  corporations  doing  business  in  the  State,  with  an  exemption  of  nil  corporations 
wholly  engaged  in  the  business  of  manufacturing  within  the  State,  is  constitutional. 
New  York  v.  Roberts,  171  U.  S.  658, 19  Sup.  Ct.  Rep.  68.3 
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taxing  districts,  (a)  and  within  these  districts  the  rule  of  absolute 
uniformity  must  be  applicable.^  A  State  tax  is  to  be  apportioned 
through  the  State,  a  county  tax  through  the  county,  a  city  tax 
through  the  city  ;^  while  in  tlie  case  of  local  improvements,  bene- 
fiting in  a  special  and  peculiar  manner  some  portion  of  the  State 
or  of  a  county  or  city,  it  is  competent  to  arrange  a  special  taxing 
district,  within  which  the  expense  shall  be  apportioned.  School 
districts  and  road  districts  are  also  taxing  districts  for  the  pecu- 
liar purposes  for  which  they  exist,  and  villages  may  have  special 
powers  of  taxation  distinct  from  tlie  townships  of  which  they 
form  a  part  Whenever  it  is  made  a  requirement  of  the  State 
constitution  that  taxation  shall  be  upon  property  according  to 
value,  such  a  requirement  implies  an  assessment  of  valuation  by 
public  officers  at  such  regular  periods  as  shall  be  provided  by  law, 
and  a  taxation  upon  the  basis  of  such  assessment  until  the  period 
arrives  for  making  it  anew.^    Thus,  the  Constitutions  of  Maine 

^  If  the  proper  rule  of  uniformity  ]<i  general  purpose.    Bromley  v,  Reynolds, 

established  by  the  legislature,  but  the  2   Utah,  625.      See  State  v.  Fuller,  S\) 

taxing  officers  purposely  erade  it  and  as-  N.  J.  676 ;  McBean  v.  Chandler,  0  Ileisk. 

sess  unequal  taxes,  the  collection  will  be  349.    A  State  tax  must  be  apportioned 

enjoined.     Merrill  v.  Humphrey,  24  Mich,  uniformly  through  the  State,  a  county 

170;  I^£ferts  r.  Supervisors,  21  Wis.  688;  tax    through    the    county,    a    city    tax 

Mason  v.  Lancaster,  4  Bush,  406 ;  Fuller  v.  through  the  city.    East  Portland  r.  Mult- 

Qouid,  20  Vt.  643 ;  Cumminga  v.  National  nomah  Co.,  6  Oreg.  62 ;  Exchange  Bank 

Bank,  101  U.  S.  168,  and  cases  cited.  o.  Ilines,  8  Ohio  St.  1, 16;  Pine  Grove  v. 

The  constitutional  requirement    that  Talcott,  19  Wall.  666,  676;  Fletcher  v. 

property  shall  be  assessed  for  taxation  Oliver,  26  Ark.  289;  Chicago,  &c.  B.  R. 

by  uniform  rules,  and  according  to  true  Co.  v.  Boone  Co.,  44  111.  240.    For  pe- 

yalue,  does  not  make  it  necessary  to  tax  culiar  cases,  see  State  v.  New  Orleans,  15 

all  property,  and  it  is  satisfied  by  such  La.  Ann.  364 ;  Kent  v.  Kentland,  62  Ind. 

regulations  as  impose  the  same  percent-  291,  30  Am.  Rep.  182;  Com'rs  of  Ottawa 

age  of  actual  value  upon  such  property  as  Co.  p.  Nelson,  19  Kan.  234,  27  Am.  Rep. 

is  made  taxable,  in  the  township  for  town-  101;  Cleveland  c^.  Heisley,  41  Ohio  St. 

ship  purposes,  in  the  county  for  county  670.    The  whole  burden  of  expense  for 

purposes,  &c.   Stratton  o,  Collins,  43  N.  J.  fire  protection,    police,    &c.,    cannot   be 

663.  imposed   upon    an   area   within  a  dty. 

*  An  act  requiring  a  school-district  tax  Morgan  v.  Elizabeth,  44  N.  J.  L.  671. 
when  collected  to  be  distributed  between         '  Where  a  tax  is  to  be  assessed  by  the 

the  district  collecting  it  and  others  is  value  of  property,  or  in  proportion  to 

void,  as  being  in  e£Fect  a  local  tax  for  a  benefits,  the  right  of  the  owner  to  be 

(a)  ^"If  the  State  Constitution  does  not  prohibit,  the  legislature,  speaking  gen- 
erally, may  create  a  new  taxing  district,  determine  what  territory  shall  belong  to  such 
district  and  what  property  shall  be  considered  as  benefited  by  a  proposed  improve- 
ment. And  in  so  doing  it  is  not  compelled  to  give  notice  to  the  parties  resident 
within  the  territory  or  permit  a  hearing  before  itself,  one  of  its  committees,  or  any 
other  tribunal,  as  to  the  question  whether  the  property  so  included  within  the  taxing 
district  is  in  fact  benefited.  Spencer  v.  Merchant,  126  U.  S.  346,  8  Sup.  Ct  Hep.  921 ; 
Parsons  v.  Dist  of  Columbia,  170  U.  8.  46,  18  Sup.  Ct  Rep.  621."  Per  Mr.  Justice 
Brewer,  in  Williams  u.  Eggleston,  170  U.  S.  304,  18  Sup.  Ct.  Rep.  617.  aff.  68  Conn. 
131,  36  Atl.  24,  421.  See  aUo  Gilson  v.  Rush  County,  128  Ind.  66,  27  N.  £.  236, 11 
L.  R.  A.  835.] 
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and  Massachusetts  require  that  there  shall  be  a  valuation  of  es- 
tates within  the  Commonwealth  to  be  made  at  least  everj  ten 
years  ;  ^  the  Constitution  of  Michigan  requires  the  annual  assess- 
ments which  are  made  by  township  officers  to  be  equalized  by  a 
State  board,  which  reviews  them  for  that  purpose  every  five 
years ;  ^  and  the  Constitution  of  Rhode  Island  requires  the  legis- 
lature ^^from  time  to  time"  to  provide  for  new  valuations  of 
property  for  the  assessment  of  taxes  in  such  manner  as  they  may 
deem  best.^  Some  other  constitutions  contain  no  provisions  upon 
this  subject ;  but  the  necessity  for  valuation  is  nevertheless  im- 
plied, though  the  mode  of  making  it,  and  the  periods  at  which  it 
shall  be  made,  are  left  to  the  legislative  discretion. 

There  are  some  kinds  of  taxes,  however,  that  are  not  usually 
assessed  according  to  the  value  of  property,  and  some  which  could 
not  be  thus  assessed.  And  there  is  probably  no  State  which  does 
not  levy  other  taxes  than  those  which  are  imposed  upon  property.^ 

heard  in  some  stage  of  the  proceedings  the  right  is  stronglj  affirmed.  ["A  no- 
would  seem  to  be  clear;  and  it  has  been  tice  toall  property  holders  of  the  time  and 
expressly  affirmed  in  some  cases.  See  place  at  which  the  assessment  is  to  be  made 
Philadelphia  v.  Miller,  49  Pa.  St.  440 ;  is  all  that '  due  process '  requires  in  respect 
Stewart  v.  Trevor,  60  Pa.  St.  374 ;  But-  to  the  matter  of  notice  in  tax  proceed- 
ler  V.  Supervisors  of  Saginaw,  26  Mich,  ings."  Per  Mr.  Justice  Brewer  in  Mer- 
22 ;  Thomas  v.  Qain,  36  Mich.  166;  Cleg-  chants*  &  M.  Nat.  Bank  v.  Pennsylvania, 
horn  V.  Postlewaite,  43  III.  428;  Darling  167  U.  S.  461,  17  Sup.  Ct.  Rep.  829.  See 
r.  Gunn,  60111.  424;  Kuntz  t*.  Sumption,  also  Paulson  v,  Portland,  149  U.  S.  SO, 
117  Ind.  1, 19  N.  E.  474 ;  Redwood  Co.  c.  13  Sup.  Ct.  Rep.  760,  a£F.  16  Oreg.  460, 19 
Winona,  &c.  Co.,  40  Minn.  612, 41  N.  W.  Pac.  460.  1  L.  R.  A.  678.  The  action  of 
4C6,  42  N.  W.  473;  Chauvin  v.  Valiton,  the  assessors  after  giving  opportunity 
8  Mont.  461,  20  Pac.  668;  []Vio)ett  v.  for  a  hearing  is  final  in  the  absence  of 
Alexandria,  02  Va.  661,  23  S.  £.  909,  81  fraud  or  mistake.  Albuquerque  Nat.  Bk. 
L.  R.  A.  882,  63  Am.  St.  826  Q  P^U  722,  v,  Perea,  147  U.  S.  87,  13  Sup.  Ct  Rep. 
note.  Tiie  statutes  generally  provide  for  194.  The  assessment  is  void  if  the  notice 
a  hearing  before  some  board,  either  on  of  opportunity  for  hearing  fails  to  desig- 
some  day  and  at  some  place  fixed  by  the  nate  tribunal,  place,  and  time,  or  any  of 
statute,  or  after  notice  publicly  given,  them.  Norfolk  v.  Young,  97  Va.  728,  34 
That  sucli  statutes  are  mandatory,  and  S.  £.  886,  47  L.  R.  A.  674.  Statute,  if 
an  assessment  made  in  disregard  of  them  definite,  is  sufficient  notice,  Streight  v, 
void,  see  Thames  Manuf.  Co.  v.  Lathrop,  Durham,  10  Okla.  861, 61  Pac.  1096.  That 
7  Conn.  660 ;  Philips  v.  Stevens  Point,  26  assessed  value  of  tangible  replaceable 
Wis.  694 ;  Walker  v.  Chapman,  22  Ala.  property  cannot  exceed  the  cost  of  repro- 
116;  Sioux  City,  &c.  R.  R.  Co.  v.  Wash-  duction  or  replacement,  see  People  v, 
ington  Co.,  3  Neb.  80;  Leavenworth  Co.  Clapp,  162  N.  Y.  490,  46  N.  E.  842,  39 
V.  Lang,  8  Kan.  284 ;  Griswold  v.  School  L.  R.  A.  237  (railroad  real  estate).^ 
District,  24  Mich.  262.  [Where  the  tax-  ^  Constitution  of  Maine,  art  9,  §  7 ; 
payer  is  examined  upon  his  return  at  Constitution  of  Mass.,  Part  2,  c.  1,  §  1, 
the  time  it  is  made,  he  cannot  claim  a  art  4. 

later  hearing.    McTwiggan  v.  Hunter,  19         ^  Constitution  of  Mich.,  art  14,  §  13. 
R.  I.  266,  33  Atl.  6,  29  L.  R.  A.  626.^         >  Constitution  of  Rhode  Island,  art.  4, 

On   the  general  right  to  notice  in  tax  §  16. 

cases,  see  the  opinion  of  Mr.  Justice  Fidd         ^  See  Bright  v.  McCnllouch,  27  Ind. 

in  the  case  of  San  Mateo  County  t;.  So.  223;  Ould  v.  Richmond,  23  Gratt.  464. 

Pac.  R.  R.  Co.,  18  Fed.  Rep.  722;  where  14  Am.  Rep.  139;  Youngblood  r.  Sexton, 
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Every  burden  which  the  State  imposes  upon  its  citizens  with  a 
view  to  a  revenue,  either  for  itself  or  for  anj  of  the  municipal 
governments,  or  for  the  support  of  the  governmental  machinery 
in  any  of  the  political  divisions,  is  levied  under  the  power  of  tax- 
ation, whether  imposed  under  the  name  of  tax,  or  under  some 
other  designation.  The  license  fees  which  are  sometimes  required 
to  be  paid  by  those  who  follow  particular  employments  are,  when 
imposed  for  purposes  of  revenue,  taxes ;  ^  the  tolls  upon  persons 
or  property,  for  making  use  of  the  works  of  public  improvement 
owned  and  controlled  by  the  State,  are  a  species  of  tax ;  stamp 
duties  when  imposed  are  taxes ;  and  it  is  not  uncommon,  as  we 
have  already  stated,  to  require  that  corporations  shall  pay  a  cer- 
tain sum  annually,  assessed  according  to  the  amount  or  value  of 
their  capital  stock,  or  some  other  standard ;  this  mode  being  re- 
garded by  the  State  as  most  convenient  and  suitable  for  the  taxa- 
tion of  such  organizations.  It  is  evident,  therefore,  that  the 
express  provisions,  which  are  usual  in  State  constitutions,  that 
taxation  upon  property  shall  be  according  to  value,  do  not  include 
every  species  of  taxation ;  and  that  all  special  cases  like  those  we 
have  here  referred  to  are,  by  implication,  excepted. 

But  in  addition  to  these  cases,  there  are  others  where  taxes  are 
levied  directly  upon  property,  which  are  nevertheless  held  not 
to  be  within  the  constitutional  provisions.  Assessments  for  the 
opening,  making,  improving,  or  repairing  of  streets,  the  draining 
of  swamps,  and  the   like  local  works,  (a)  have   been   generally 

82  Mich.  406,  20  Am.  Rep.  664 ;  Albrecht  DiBtrict,  4  Lea,  219.    [Such  taxes  are  not 

r.  State,  8  Tex.  App.  216,  84  Am.  Rep*  property  taxes,  and  are  not  subject    to 

787.  the  prorisions  requiring  uniformity  and 

1  See  Ould    v.  Richmond,  28  Gratt,  equality.    Sute  r.   Applegarth,  81  Md. 

464,   14   Am.  Rep.  189 ;    Wilmington  v.  293,  81  Atl.  961,  28  L.  R.  A.  812.^ 
Macks,  86  N.  C.  88 ;  Lightburne  v.  Taxing 

(a)  [As  to  what  are  public  improvements,  see  Re  Kingman,  168  Mass^  666, 27  N.  E. 
778,  12  L.  R.  A.  417,  and  note.  Cost  of  fnaintenance  of  sewers  may  be  met  by  special 
assessments,  although  cost  of  construction  has  already  been  levied  and  paid  by 
parties  assessed  for  maintenance.  Carson  v.  Brockton  Sewer  Comm'rs,  182  U.  S. 
398,  21  Sup.  Ct.  Rep.  860,  aff.  176  Mass.  212,  66  N.  E.  1,  48  L.  R.  A.  277.  That  the 
construction  of  irrigation  works  in  an  arid  region  which  will  become  fertile  under 
irrigation  is  a  public  improrement,  see  Fallbrook  Irrigation  District  r.  Bradley,  164 
U.  S.  112,  17  Sup.  Ct  Rep.  66.  Country  highways  are  not  "local  improvements," 
and  their  cost  cannot  be  levied  upon  adjacent  lands  alone.  Sperry  v.  Fiygare, 
80  Minn.  826,  88  N.  W.  177,  49  L.  R.  A,  767.  Where  the  duty  to  repair  rests  upon 
the  city,  and  it,  in  contracting  for  the  paving  of  a  street,  incorporates  in  the  contract 
a  clause  requiring  the  contractor  to  keep  the  street  in  repair  for  a  stated  period,  the 
parties  assessed  to  pay  for  paving  can  have  the  total  cost  abated  by  a  reasonable 
sum  for  probable  repairs.  Tliey  are  liable  only  for  cost  of  construction.  Robert- 
son V,  Omaha,  66  Neb.  718,  76  N.  W.  442,  44  L.  R.  A.  634 ;  State  v.  Trenton,  61 
K.  J.  L.  699,  40  Atl.  676,  44  L.  R.  A.  640.  Upon  power  of  city  to  bind  contractor  to 
repair  pavement  which  he  makes,  see  Portland  v.  Portland  Bit.  Paving  &  I.  Co., 
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made  upon  property,  with  some  reference  to  the  supposed  benefits 
which  the  property  would  receive  therefrom.  Instead,  therefore, 
of  making  the  assessment  include  all  the  property  of  the  munici- 
pal organization  in  which  the  improvement  is  made,  a  new  and 
special  taxing  district  is  created,  whose  bounds  are  confined  to 
the  limits  within  which  property  receives  a  special  and  peculiar 
benefit,  in  consequence  of  the  improvement.  Even  within  this 
district  the  assessment  is  sometimes  made  bv  some  other  standard 
than  that  of  value  ;  (a)  and  it  is  evident  that  if  it  be  just  to  cre- 
ate the  taxing  district  with  reference  to  special  benefits,  it  would 

33  Oreg.  807,  52  Pac.  28,  44  L.  R.  A.  627,  and  note,  72  Am.  St.  718.  Expense  of 
maintaining  and  repairing  boulevards  and  pleasure  ways  cannot  be  met  by  special 
assessments,  as  the  work  is  not  a  local  improvement  Crane  v.  West  Chicago  P. 
Comm'rs,  153  111.  348,  88  N.  E.  943,  26  L.  R.  A.  311.  Nor  is  that  of  sprinkUng 
streets.  Chicago  v.  Blair,  149  HI.  310,  36  N.  E.  829,  24  L.  R.  A.  412,  and  note, 
citing  cases  pro  and  con.  But  expense  of  sweeping  streets  may  be  specially 
assessed.  Reinken  v.  Fuehring,  180  lod.  882,  30  N.  E.  414,  15  L.  R.  A.  624,  30 
Am.  St  247.] 

(a)  [The  determination  of  this  standard  of  assessment  is  a  matter  for  the  discre- 
tion of  the  legislature,  and  the  judiciary  will  inquire  into  its  fitness  only  when  the 
action  of  the  legislature  is  clearly  unreasonable.  Fallbrook  Irri.  Dist  v.  Bradley, 
164  U.  S.  112, 17  Sup.  Ct  Rep.  56.  See  also  Norwood  v.  Baker,  172  U.  S.  269,  Yd 
Sup.  Ct  Rep.  187 ;  in  wliich  case  it  is  held  that  the  cost  of  an  improvement,  wliiuli 
consisted  in  the  condemnation  of  property  for  a  street  and  the  opening  of  the  same, 
could  not  all  be  assessed  against  the  person  whose  property  was  so  taken,  he  being 
the  sole  abutter.  This  case  has  been  used  as  autliority  for  the  doctrine  that  there 
must  be  an  opportunity  for  particular  inquiry  for  special  benefits  in  each  case,  and 
an  assessment  made  proportionate  to  such  benefits  so  ascertained,  rather  than  an 
assessment  by  general  rule  without  an  opportunity  to  urge  special  or  peculiar  bene- 
fits to  particular  abutting  or  adjacent  property,  but  in  French  v.  Barber  Asphalt 
Paving  Co.,  181  U.  S.  324,  21  Sup.  Ct  Rep.  625,  aff.  158  Mo.  534,  58  S.  W.  934,  the 
court  repudiates  this  construction  of  Norwood  o.  Baker,  and  holds  that  in  that  case 
at  leaat  such  an  assessment  was  lawful.  Vigorous  dissenting  opinions  were  rendered 
in  both  these  cases.  French  v.  Barber  Asphalt,  &c.  Co.  was  followed  by  Wight  v. 
Davidson  et  a/.,  181  U.  S.  371,  21  Sup.  Ct  Rep.  616,  rev.  16  App.  D.  C  871 ;  Town  of 
Tonawan<la  et  al.  v.  Lyon,  181  U.  S.  389,  21  Sup  Ct  Rep.  609,  rev.  the  Circuit  Court 
of  United  States  for  Northern  Dist.  of  New  York;  Cass  Farm  Co.  Ltd.  o.  Detroit, 

181  U.  S.  895,  21  Sup.  Ct  Rep.  644,  646,  aff.  124  Mich.  483,  83  N.  W.  108 ;  Detroit 
V.  Parker,  181  U.  S.  898,  21  Sup.  Ct  Rep.  624,  645,  rev.  103  Fed.  Rep.  857;  Farrell 
V,  West  Chicago  Park  Commissioners,  181  U.  S.  403,  21  Sup.  Ct  Rep.  609,  645,  aff. 

182  III.  250,  55  N.  E.  325 ;  Shumate  r.  Heman,  181  U.  S.  402,  21  Sup.  Ct  Rep. 
645,  aff.  166  Mo.  584,  57  S.  W.  569;  Wormley  v.  District  of  Columbia  and  Allen  v. 
District  of  Columbia,  reported  together  in  181  U.  S.  402,  21  Sup.  Ct  Rep.  609, 
and  aff.  15  App.  D.  C.  58  and  70.  The  litigation  in  these  cases  seems  to  have  been 
founded  on  the  opinion  in  Norwood  v.  Baker  before  it  was  construed  in  French  v. 
Barber,  &c.  Co.  See  also  Smith  v.  Worcester,  —  Mass.  — ,  65  N.  E.  40.  A  sewer 
assessment  cannot  be  made  in  proportion  to  frontage,  regardless  of  benefits.  Dexter 
r.  Boston,  176  Mass.  247,  57  N.  E.  879,  79  Am.  St  306.  An  assessment  for  public 
improvements  is  limited  to  the  value  of  the  improvements  to  the  property  assessed. 
Walsh  V.  Barron,  61  Ohio  St  15,  55  N.  E.  164;  Stato  v.  Newark,  37  N.  J.  L.  415. 
The  question  of  the  basis  upon  which  such  assessments  shall  be  laid  is  a  legislative 
one,  subject  to  review  bv  the  courts  for  unreasonableness  only.  Spencer  r.  Merchant, 
100  N.  T.  585.  8  N.  E.  682.    See  this  case  in  125  U.  S.  345,  8  Sup.  Ct.  Rep.  921.] 
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be  equally  jast  and  proper. to  make  the  taxation  within  the  dis- 
trict have  reference  to  the  benefit  each  parcel  of  property  receives, 
rather  than  to  its  relative  value.  The  opening  or  paving  of  a 
street  may  increase  the  value  of  all  property  upon  or  near  it;  and 
it  may  be  just  that  all  such  property  should  contribute  to  the 
expense  of  the  improvement:  but  it  by  no  means  follow^s  that 
each  parcel  of  the  property  will  receive  from  the  improvement  a 
benefit  in  proportion  to  the  previous  value.  One  lot  upon  the 
street  may  be  greatly  increased  in  value,  another  at  a  little  dis- 
tance may  be  but  slightly  benefited  ;  and  if  no  constitutional  pro- 
vision interferes,  there  is  consequently  abundant  reason  why  the 
tax  levied  within  the  taxing  district  should  have  reference,  not  to 
value,  but  to  benefit,  (a) 

It  has  been  objected,  however,  to  taxation  upon  this  basis,  that 
inasmuch  as  the  district  upon  which  the  burden  is  imposed  is 
compelled  to  make  the  improvement  for  the  benefit  of  the  general 
public,  it  is,  to  the  extent  of  the  tax  levied,  an  appropriation  of 
private  property  for  the  public  use ;  and  as  the  persons  taxed,  as 
a  part  of  the  public,  would  be  entitled  of  right  to  the  enjoyment 
of  the  improvement  when  made,  such  right  of  enjoyment  could 
not  be  treated  as  compensation  for  the  exaction  which  is  made  of 
them  exclusively,  and  such  exaction  would  therefore  be  opposed 
to  those  constitutional  principles  which  declare  the  inviolability 
of  private  property.  But  those  principles  have  no  reference  to 
the  taking  of  property  under  legitimate  taxation.  When  the 
Constitution  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  made  therefor,  it  has  refer- 
ence to  an  appropriation  thereof  under  the  right  of  eminent 
domain.  Taxation  and  eminent  domain  indeed  rest  substantially 
on  the  same  foundation,  as  each  implies  the  taking  of  private 
property  for  the  public  use  on  compensation  made ;  but  the  com- 
pensation is  different  in  the  two  cases.  When  taxation  takes 
money  for  the  public  use,  the  taxpayer  receives,  or  is  supposed 

(a)  [That  an  elevated  railway  operating  above  a  street  and  having  stairways 
leading  from  the  street  to  its  stations  may  be  benefited  by  paving  the  street,  see  Lake 
St.  El.  R.  Co.  V.  ChiCAgo,  183  Ul.  76,  65  N.  E.  721,  47  L.  R  A.  624.  But  a  right  of 
way  of  a  surface  railroad  cannot.  Detroit  G  H.  &  M.  R.  Co.  v.  Grand  Rapids,  106 
Mich.  18,  63  N.  W.  1007,  28  L.  R  A.  793, 58  Am.  St  466 ;  Chicago,  M.  &  S.  P.  R  Co. 
V.  Milwaukee,  89  Wis.  506,  62  N.  W.  417,  28  L.  R  A.  249.  and  see  note  pro  and  con 
in  L.  R.  A. ;  Chicago,  R  I.  &  P.  R  Co.  u.  Ottnmwa.  112  Iowa,  300,  83  N.  W.  1074, 
51  L.  R  A.  763;  contra,  Kuehner  ».  Freeport,  148  111.  92,  82  N.  E.  872. 17  L.  R.  A. 
774.  But  in  California  it  was  lield  that  local  improvement  districts  for  the  con- 
struction nf  irrti^ation  works  might  be  created  at  will  by  the  legislature,  that  assess- 
ments to  pay  for  such  works  might  be  levied  upon  property  according  to  its  value, 
and  that  the  question  of  benefit  was  immaterial.  Re  Bonds  Madera  Irrigation  Dis- 
trict, 02  Cal   206,  341,  28  Pac.  272,  675,  14  L.  R  A.  755,  and  note.^] 
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to  receive,  his  just  compensation  in  the  protection  which  govern- 
ment affords  to  life,  liberty,  and  property,  in  the  public  con- 
veniences which  it  provides,  and  in  the  increase  in  the  value  of 
possessions  wliicb  comes  from  the  use  to  which  the  government 
applies  the  money  raised  by  the  tax ;  ^  and  these  benefits  amply 
support  the  individual  burden. 

But  if  these  special  local  levies  are  Uixation^  do  they  come  under 
the  general  provisions  on  the  subject  of  taxation  to  be  found  in  our 
State  constitutions  ?  The  Constitution  of  Michigan  directs  that 
^^  the  legislature  shall  provide  an  uniform  rule  of  taxation,  except 
on  property  paying  specific  taxes ;  and  taxes  shall  be  levied  upon 
such  property  as  shall  be  prescribed  by  law  ;  "  ^  and  again :  '^  All 
assessments  hereafter  authorized  shall  be  on  property  at  its  cash 
value."'  In  the  construction  of  these  provisions  the  first  has 
been  regarded  as  confiding  to  the  discretion  of  the  legislature  the 
establishment  of  the  rule  of  uniformity  by  which  taxation  was  to  be 
imposed ;  and  the  second  as  having  reference  to  the  annual  valua- 
tion of  property  for  the  purposes  of  taxation,  which  it  is  customary 
to  make  in  that  State,  and  not  to  the  actual  levy  of  a  tax.  A 
local  tax,  tlierefore,  levied  in  the  city  of  Detroit,  to  meet  tlie 
expense  of  paving  a  public  street,  and  which  was  levied,  not  in 
proportion  to  the  value  of  property,  but  according  to  an  arbitrary 
scale  of  supposed  benefit,  has  been  held  not  invalid  under  the 
constitutional  provision.* 

So  the  Constitution  of  Illinois  declares  that  *^  the  General  As- 
sembly shall  provide  for  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value 
of  his  or  her  property  ;  such  value  to  be  ascertained  by  some 
person  or  persons  to  be  elected  or  appointed  in  such  manner  as 
the  General  Assembly  shall  direct,  and  not  otherwise,"  ^  &c.  The 
charter  of  the  city  of  Peoria  provided  that,  when  a  public  street 
was  opened  or  improved,  commissioners  should  be  appointed  by 
the  county  court  to  assess  upon  the  property  benefited  the  expense 
of  the  improvement  in  proportion  to  the  benefit  This  provision 
was  held  to  be  constitutional,  on  the  ground  that  assessments  of 
this  character  were  not  such  taxation  as  was  contemplated  by 

1  People  V.  Mayor,  &c.  of  Brooklyn,         •  Art.  14,  §  12. 
4  N.  Y.  419;  Williams  v.  Mayor,  &c.  of         ^  Williams  v.  Mayor,  ftc.  of  Detroit, 

Detroit,  2  Mich.  660;   Scovill  v.  Cleve-  2  Mich.  660.     And  see   Woodbridge  v. 

land,  1  Ohio  St  126;  Northern  Indiana  Detroit,  S  Mich.  274;  State  v.  Stout,  61 

R.  R.  Co.  V.  Connelly,  10  Ohio  St.  169 ;  Ind.  148;  Taylor  v.'  Boyd,  63  Tex.  6S3; 

Washington    Avenue,  69    Pa.  St.    852,  [;Baaman  v.  Ross,  167  U.  S.  648, 17  Sap. 

8  Am.  Rep.  266;    White  t;.  People,  94  Ct.  Rep.  966.;] 
Ul.  604.  «  Art.  9,  §  2. 

«  Art.  14,  §  11. 


CH.  XIV.]                          THE  POWER  OF  TAXATION.  717 

the  general  terms  which  the  constitution  employed.^  Like  de- 
cisions have  been  made  in  other  States  in  regard  to  similar 
assessments.* 

1  City  of  Peoria  v.  Kidder,  26  III  851.  Northern  Liberties  i;.  St.  John's  Church, 

See  also  Canal  Trustees  v.  Chicago,  12  18  Pa.  St.  103;  McGehee  v.  Mathis,  21 

III.  408.    In   Chicago  v.  Lamed,  34  III.  Ark.  40;   Goodrich   v.  Wincliester,  &c. 

203,  it  was  decided  that,  while  taxation  Turnpike  Co.,  26  Ind.  119;  Emery  v.  Gas 

for  these  local  assessments  might  consti-  Co.,  28  Cal.  345 ;  Palmer  t;.  Stumph,  29 

tutionallj  be  made  in  proportion  and  to  Ind.  329;  Dorgan  v.  Boston,  12  Allen, 

the  extent  of  tiie  benefits  received,  it  228;  Anderson  v.  Kerns  Draining  Co., 

could  not  under  tiie  Constitution  of  1848  14  Ind.  199;  Macon  v.  Patty,  57  Miss, 

be  made  on  the  basis  of  frontage.    This  878,  34  Am.  Rep.  451;  Cain  v.  Commis- 

case  was  followed  in  Wright  v,  Chicago,  sioners,  86  N.  C.  8;  Norfolk  v.  Ellis,  26 

46  111.  44.    The  contrary  is  held  under  Gratt.  224 ;  Wilkins  r.  Detroit,  46  Mich, 

the  Constitution  of  1870.   Wliite  v.  People,  120,  8  N.  W.  701,  0  N.  W.  427 ;  Vasser  r. 

94  111.  604;  Craw  v.  Tolono,  96  Dl.  255,  George,  47  Miss.  718;  Roundtree  v.  Gal- 

86  Am.  Rep.  143.  reston,  42  Tex.  612 ;  Riclimond  &  A.  R.  R. 

'  People  t\  Mayor,  &c.  of  Brooklyn,  4  Co.  v,  Lynchburg,  81  Va.  473.     For  a 

N.  T.  419;  Matter  of  Mayor,  &c.  of  New  special  case,  see  Cincinnati  Gas,  &c.  Co. 

York,  11  Johns.  77;   Sharp  v.  Spier,  4  v.  State,  16  Ohio  St.  287.    In  Alabama  a 

Hill,  76;  Livingston  V.  Mayor,  &C.  of  New  decision  has  been  made  tlie  otiier  way. 

York,  8  Wend.  85;  Matter  of  Furman  St.,  The  constitution  provides  that  **all  taxes 

17  Wend.  649;  Louisville  v,  Hyatt,  2  levied  on  property  in   this  State  shall 

B.  Monr.  177,  36  Am.  Dec.  594;  Niclicls  be  assessed  in  exact  proportion  to  the 

V.  Bridgeport,  23  Conn.  189 ;  Schenley  v.  value  of  such  property ;  provided^  houh 

City  of  Alleghany,  25  Pa.  St.  128 ;  Wray  ever,  that  the  General  Assembly  may  levy 

V.  Pittsburg,  46  Pa.  St.  365 ;  Hammett  v.  a  poll-tax  not  to  exceed  one  dollar  and 

Philadelphia,  65  Pa.  St.  146,  3  Am.  Rep.  fifty  cents  on  each  poll,  whidi  shall  be 

615;  Washington  Avenue,  69  Pa.  St.  353,  applied  exclusively  in  aid  of  the  pnblic- 

8  Am.  Rep.  255;  McBrido  v.  Chicago,  22  school  fund."   This,  it  was  decided,  would 

III.  574 ;  Chicago  v.  Lamed,  34  111.  203 ;  preclude  the  levy  of  a  local  assessment 

Murphy  v.  People,  120  III.  234, 11  N.  £.  for  the  improvement  of  a  street  by  the 

202;  Springfield  v.  Green,  120  III.  269, 11  foot  front.    Mayor  of  Mobile  v,  Dargan, 

N.  £.  261 ;  City  of  Lexington  0.  McQnil-  45  Ala.  310.    In  Colorado  only  impmve- 

lan's    Heirs,  9    Dana,    513;   Burnes   v,  ments  within  the  domain  of  the  police 

Atchison,  2  Kan.  454 ;  Hines  v.  Leaven-  power  can  be  paid  for  by  special  assess- 

worth.  8  Kan.  186 ;  St  Joseph  v,  O'Don-  ment.    Expense  of  sewers  may  be,  but 

oghue,  31   Mo.    845 ;  Egyptian    Levee  not  that  of  gutters  and  curbs.    Pueblo  v. 

Co.  V.  Hardin,  27  Mo.  495;  St  Joseph  v,  Robinson,  12  Col.  593,21  Pac.899;  Wilson 

Anthony,  30  Mo.  537 ;  Farrar  r.  St  Louis,  v,  Chiloott.   12    Col.  600,  21  Pac.  901. 

80  Mo.  379;  Burnet  o.   Sacramento,  12  [[New  sidewalks  and  drains  necessitated 

Cal.  76;  Yeatman  v.  Crandell,  11  La.  Ann.  by  a  change  in  the  established  grade  are 

220;   Wallace  v.  Shelton,   14  La.  Ann.  for  a  public  or  municipal  purpose,  and  the 

498;  Richardson  v.  Morgan,  16  La.  Ann.  cost  must  be  paid  out  of  the  general  fund. 

429;   Hill  v.   Higdon,   5  Ohio  St  248;  It  cannot  be  assessed  upon  owners  of  abut- 

Marian  v.  Epler,  5  Ohio  St  250 ;  Reeves  ting  property.    Mauldin  v.  Greenville,  58 

V.  Treasurer  of  Wood  Ca.  8  Ohio  St.  838 ;  S.  C.  285,  31  S.  E.  252,  43  L.  R.  A.  101, 

Northern  Ind.  R.  R.  Co.  r.  Connelly,  10  mod.  a.  c.  42  S.  C.  293,  20  S.  E.  842,  27 

Ohio  St.   150;   Bakor  v.   Cincinnati,   11  L.  R.  A.  284.    But  the  cost  of  watering  a 

Ohio  St.  534;  Maloy  v.  Marietta,  11  Ohio  street  may  be.    Sears  v.  Board  of  Alder- 

8t  636 ;  State  v.  Dean,  28  N.  J.  335 ;  State  men,  173  Mass.  71, 58  N.  E.  138, 48  L.  R.  A. 

V.  Mayor,  &c.  of  Jersey  City,  24  N.  J.  062 ;  834. j    The  cases  of  Weeks  v.  Milwaukee, 

Bond  V.  Kenosha,  17  Wis.  284 ;  City  of  10  Wis.  242,  and  Lumsden  v.  Cross,  10 

Fairfield  v.  Ratcliff,  20  Iowa,  396;   Muni-  Wis.  282,  recognixe  the  fact  that  these 

cipality  No.  2  v.  White,  9  La.  Ann.  447 ;  local    burdens    are    generally    imposed 

Cumming  v.  Police  Jury,  9  La.  Ann.  503 ;  under  the  name  of  oMtestmenti  instead  of 
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But  whatever  maj  be  the  basis  of  the  taxation,  the  require- 
ment that  it  shall  be  uniform  is  universal.  It  applies  as  much  to 
these  local  assessments  as  to  any  other  species  of  taxes.  The 
difference  is  only  in  the  character  of  the  uniformity,  and  in  the 
basis  on  which  it  is  established.^  But  to  render  taxation  uni- 
form in  any  case,  two  things  are  essential.     The  first  of  these 

taxeiy  and  that  therefore  they  are  not  Tax  upon  real  estate  is  secured  by  lien, 
covered  by  the  general  provisions  in  the  and  collection  may  safely  be  deferred 
constitution  of  the  State  on  the  subject  longer  than  in  case  of  personal  prop- 
of  taxation.  And  see  Bond  v.  Kenosha,  erty.  Rode  v.  Siebe,  119  Cal.  618,  61  Pac. 
17  Wis.  284 ;  Hale  i;.  Kenosha,  29  Wis.  869,  39  L.  B.  A.  842.  Uniformity  clause 
699.  [[And  the  cost  of  a  local  improve-  does  not  apply  to  license  taxes.  State  v. 
ment  may  not  only  be  assessed  in  pro-  French,  17  Mont.  64,  41  Pac.  1078,  80 
portion  to  benefits,  but  the  cost  of  main-  L.  R.  A.  416 ;  Denver  City  R.  Co.  v. 
tenance  may  also  be  so  assessed.  Carson  Denver,  21  Col.  860,  41  Pac.  826,  29 
V.  Sewerage  Comm'rs  of  Brockton,  176  L.  R.  A.  608.  Nor  does  it  require  tliat 
Mass.  242,  66  N.  £.  1,  48  L.  R.  A.  277,  the  mode  of  assessment  be  uniform.  Com- 
aff.  in  182  U.  S.  898,  21  Sup.  Ct.  Rep.  860.  monwealth  v.  Brown,  91  Va.  762,  21  S.  E. 
But  where  lands  abutting  upon  a  portion  867,  28  L.  R.  A.  110.  But  where  prop- 
of  street  amounting  to  a  cul-de-sac  have  erty  is  to  be  assessed  at  its  "  cash  value," 
been  assessed  for  its  construction  in  pro-  and  property  taxes  are  required  to  be 
portion  to  benefits,  they  cannot  be  again  uniform  and  equal,  an  ordinance  levying 
assessed  for  tlie  extension  of  the  portion  an  ad  valorem  tax  upon  realty  and  a 
first  constructed,  lie  Orkney  Street,  194  license  tax  upon  personalty  is  bad  in 
Pa.  426,  46  Atl.  814,  48  L.  R.  A.  274.  In  respect  to  the  license  tax.  Levi  v,  Louis- 
Tennessee,  levee  improvements  must  be  ville,  97  Ky.  894, 80  S.  W.  978, 28  L.  R.  A. 
assessed  upon  property  in  proportion  to  480.  Uniformity  is  not  violated  by  a 
its  value.  Reelfoot  Lake  Levee  Dist.  statute  allowing  deduction  of  debts  fh>m 
V.  Dawson,  97  Tenn.  161,  86  S.  W.  1041,  credits.  Florer  i;.  Sheridan,  187  Ind.  28^ 
84  L.  R.  A.  726.;]  An  exemption  of  86  N.  E.  866,  28  L.  R.  A.  278,  and  note, 
church  property  from  taxation  will  not  But  it  is  violated  by  a  statute  giving  a 
preclude  its  being  assessed  for  improving  State  revenue  agent  power  to  assess  at 
streets  in  front  of  it.  See  post,  p.  740,*  discretion  and  without  notice,  property 
note.  QThat  exemptions  from  taxation  which  has  escaped  assessment  in  prior 
do  not  exempt  from  special  assessment  years,  the  owner  being  permitted  to  be 
for  local  improvements,  see  Bd.  of  Im-  heard  only  in  defence  of  suit  to  collect 
provement  v.  School  Dist.,  66  Ark.  864,  taxes  upon  such  assessment  Adams  v, 
19  S.  W.  969,  16  L.  R.A.  418;  Zabel  v.  Tonella,  70  Miss.  701,  14  So.  17,  22 
Louisville  B.  O.  Home,  92  Ky.  89,  17  L.  R.  A.  346.  That  lack  of  uniformity 
S.  W.  212,  18  L.  R.  A.  668;  Atlanta  v.  may  arise  from  administration  in  a  par- 
First  P.  Church,  86  Ga.  780,  13  8.  E.  tial  and  oppressive  way,  see  Hoefling  t;. 
262, 12  L.  R.  A.  862,  and  note ;  Home,  &c.  San  Antonio,  86  Tex.  228,  20  S.  W.  86, 
V.  Wilkinsburg,  181  Pa.  109,  18  Atl.  937,  16  L.  R.  A.  608.  An  arbitrary  tax  of  $1 
6  L.  R.  A.  631 ;  Adams  County  v.  Quincy,  per  mile  upon  railroads  is  bad.  Pitts- 
ISO  III.  666,  22  N.  E.  624,  6  L.  R.  A.  166,  burgh,  C.  &  St.  L.  R.  Co.  r.  State,  49 
and  note ;  note  to  4  L.  R.  A.  171.;]  Ohio  St  189,  80  N.  E.  436,  16  L.  R.  A. 
^  In  the  case  of  assessments  which  are  380.  Where  taxation  is  required  to  be 
to  be  made  on  the  basis  of  benefits,  pro-  **  ad  valorem  on  all  property  subject  to 
vision  is  usually  made  for  a  hearing.  As  be  taxed,"  the  rate  must  be  uniform, 
to  the  right  to  this,  sec  p.  617,  note.  Savannah  v.  Weed,  84  Ga.  683,  11  8.  E. 
[[Requirement  that  tax  upon  personal  236,  8  L.  R.  A.  270,  and  note.  For  other 
property  be  paid  at  time  of  assessment  cases  on  question  of  uniformity,  see 
with  provision  made  for  hearing  con-  Wasson  v.  Wayne  Co.  Comm'rs,  49  Ohio 
cerning  value,  &c.,  and  refund  of  excess,  St.  022,  82  N.  E.  472,  17  L.  R.  A.  796.^ 
does  not  violate  uniformity  requirement 
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is  that  each  taxing  district  should  confine  itself  to  the  objects 

of  taxation  within  its  limits.  Otherwise  there  is,  or  maj  be, 
duplicate  taxation,  and  of  course  inequality.  Assessments  upon 
real  estate  not  lying  within  the  taxing  districts  would  be  void,^ 

and  assessments  for  personal  property  made  against  persons 
not  residing  in  the  district  would  also  be  void,  unless  made 
with  reference  to  the  actual  presence  of  the  property  in  such 
district.* 

1  But  Bometimes  when  a  parcel  of  N.T.  816;  Brown  v.  Smith,  24  Barb.  419; 
real  estate  lies  partly  in  two  districts,  Hartland  v.  Church,  47  Me.  169 ;  Lessee 
authority  is  given  by  law  to  assess  tlie  of  Hughej  v.  Horrell,  2  Ohio,  281. 
whole  in  one  of  these  districts,  and  the  [[Held  tliat  nnder  this  principle  credits 
whole  parcel  may  then  be  considered  as  cannot  be  taxed  to  the  creditor  at  the 
having  been  embraced  within  the  district  residence  of  the  debtor.  Liverpool  &  L. 
where  taxed,  by  an  enlargement  of  the  &  G.  Lis.  Co.  v.  Bd.  of  Assessors,  51  IjSl, 
district  bounds  to  include  it.  Saunders  Ann.  1028,  25  So.  970,  45  L.  R.  A.  524 ; 
V.  Springstein,  4  Wend.  429.  It  is  as  but  see  in  this  connection  cases  cited  in 
competent  to  provide  for  the  repairing  note  a,  p.  696.  Moneys  and  securities 
of  a  street  by  special  assessment  on  held  in  the  State  for  investment,  rein- 
adjoining  land,  as  for  the  original  paving,  vestment,  and  sale  are  faxable  against 
See  Willard  v.  Presbury,  14  Wall.  676;  the  owners  where  so  held.  Buck  v. 
Gurnee  c.  Chicago,  40  III.  165;  Bradley  Miller,  147  Ind.  586,  45  N.  E.  647,  37 
V.  McAtee.  7  Bush,  667 ;  Sheley  v.  De-  L.  R.  A.  884.  And  so  are  unpaid  legacies 
troit,  45  Mich.  481,  8  N.  W.  5*2;  Blount  and  distributive  shares  taxable  within 
V.  Janesville,  81  Wis.  648 ;  Municipality  the  State,  even  though  the  beneficiaries 
V.  Dunn,  10  La.  Ann.  57;  Jeliff  v.  New-  are  non-resident  Schmidt  r.  Failey,  148 
ark.  49  N.J.  L.  239,  12  Atl.  770;  Estes  v.  Ind.  150,  47  N.  E.  826,  37  I^  R.  A.  44Z 
Owen,  90  Mo.  US,  2  S.  W.  188.  Contra^  A  vessel  engaged  in  commerce  is  taxable 
Hammett  V.  Philadelphia,  65  Pa.  St.  146;  only  at  her  home  port  if  she  is  duly 
Orphan  Asylum*s  Appeal,  111  Pa.  St.  registered  there,  even  though  she  is  used 
135,  3  Atl.  217;  Williamsport  v.  Beck,  practically  all  of  the  time  within  the 
128  Pa.  St.  147,  18  Atl.  329.  The  ex-  *iimits  of  another  Sute  than  that  of  her 
pense  of  sewer  repairs  properly  payable  home  port.  Johnson  v.  De  Bary-Baya 
by  a  city  cannot  be  imposed  on  adjoining  M.  Line,  37  Fla.  499,  19  So.  640,  37 
owners  by  calling  the  work  street  im-  L.  R.  A.  518;  upon  situs  of  ships  for 
provcment.  Clay  v.  Grand  Rapids,  60  purpose  of  taxation,  see  note  to  this  case 
Mich.  451,  27  N.  W.  596.  [[Power  to  in  L.  R.  A.  Water-power  is  deemed  for 
impose  licenses  upon  occupations  author-  purposes  of  taxation  to  have  its  situs 
izes  a  license  tax  upon  a  non-resident  where  it  is  used.  Union  W.  P.  Co.  v. 
who  carries  on  his  occupation  in  the  city.  Auhum,  90  Me.  60,  87  Atl.  831,  37 
Petersburg  v.  Cocke,  94  Va.  244,  26  S.  E.  L.  R.  A.  651 ;  but  see  Amoskeag  MTg 
570,  86  L.  R.  A.  432.  Real  estate  mort-  Co.  v.  Concord,  66  N.  H.  562,  34  Atl.  241, 
gages  may  be  made  taxable  at  the  situs  82  L.  R.  A.  621,  holding  that  water  power 
of  the  realty  covered  by  them.  Detroit  is  appurtenant  to  lands  upon  which  it 
Com.  Council  v.  Rentz,  91  Mich.  78,  51  may  be  used.  Ice  may  be  taxed  where 
N.  W.  787,  16  L.  R.  A.  59,  and  note  stored,  though  it  is  to  be  used  elsewhere, 
upon  taxation  of  mortgages.  Assessment  Winkiey  v.  Newton,  67  N.  H.  80,  36  Atl. 
is  wholly  void  if  it  covers  property  610,  85  L.  R.  A.  756.  Average  amount 
partly  within  and  partly  without  the  of  livestock  in  the  hands  of  cattle-dealers 
district,  unless  the  parts  can  be  distin-  may  be  taxed,  although  brought  from 
vruished.  Sioux  City  B.  Co.  v.  Dakota  otiier  States  and  usually  retained  by 
County,  61  Neb.  75,  84  N.  W.  607.]  dealers  for  only  one  day.    Myers  v.  Bal- 

>  People  V.  Supervisors  of  Chenango,  timore  Co.  Comm'rs,  8  \  Md.  885,  85  Atl. 

11  N.  T.  663;  Mygatt  v.  Washburn,  15  144,  84  L.  R.  A.  80'J.    So  with  bonds  of 
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Til  Wells  V.  City  of  Weston,^  the  Supreme  Court  of  Missouri 
deny  the  right  of  the  legislature  to  subject  property  located  iu 
one  taxing  district  to  assessment  in  another,  upon  tlie  express 
ground  that  it  is  in  substance  the  arbitrary  taxation  of  the  prop- 
erty of  one  class  of  citizens  for  the  benefit  of  another  class.  The 
case  was  one  where  the  legislature  sought  to  subject  real  estate 
lying  outside  the  limits  of  a  city  to  taxation  for  city  purposes,  on 
tlie  theory  that  it  received  some  benefit  from  the  city  government, 
and  ought  to  contribute  to  its  support.  In  Kentucky^  and  Iowa' 
decisions  have  .been  made  which,  while  affirming  tlie  same  prin- 
ciple as  the  case  above  cited,  go  still  further,  and  declare  that  it 
is  not  competent  for  the  legislature  to  increase  the  limits  of  a  city, 
in  order  to  include  therein  farming  lands,  occupied  by  the  owner 
for  agricultural  purposes,  and  not  required  for  either  streets  or 
houses,  or  other  purposes  of  a  town,  where  the  purpose  is  merely 
to  increase  the  city  revenue  by  taxation.    The  courts  admit  that 

foreign  corporation  when  kept  in  safe  and  note;  Fond  da  Lac  Water  Co.  v, 
deposit  Tault  within  the  State.  Re  Whit-  Fond  du  Lac,  82  Wis.  822,  62  N.  W.  439, 
ing's  Estate,  160  N.  T.  27,  44  N.  £.  716,  16  L.  R.  A.  681.  On  situs  of  trust  prop. 
84  L.  R.  A.  282.  And  with  moneys  of  ert j,  see  Trustees  of  Richmond  Co.  Acad- 
non-resident.  Rb  Houdajer's  Estate,  160  einy  v.  Augusta,  90  Ga.  684,  17  S.  £.  61, 
N.  Y.  87, 44  N.  £.  718,  34  L.  R.  A.  236.  20  L.  R.  A.  161,  and  note.  As  to  where 
So  with  stock  of  domestic  corporation  francliise  is  taxable,  see  Spring  Valley 
held  outside  of  State  by  a  non-resident,  Water-works  r.  Barber,  99  Cal.  86,  83 
but  not  with  bonds.  Re  Bronson's  Pac.  786,  21  L.  B.  A.  416;  Yellow  R. 
Estate,  160  N.  Y.  1,  44  N.  E.  707,  84  Imp.  Co.  r.  Wood  County,  81  Wis.  664, 
L.  R.  A.  288.  So  witli  credits  in  hands  61  N.  W.  1004, 17  L.  R.  A.  92,  and  note, 
of  resident  trustee  holding  legal  tide.  Negotiable  promissory  notes  liave  situs 
Detroit  v.  Lewis,  109  Mich.  166,  66  with  creditor.  Boyd  v,  Selma,  96  Ala. 
N.  W.  968,  82  L.  R  A.  480.  Real  estate  144, 11  So.  898,  16  L.  R.  A.  729,  and  note 
mortgages  owned  and  controlled  by  non-  on  situs  of  notes  and  mortgages ;  Liver- 
resident  cannot  be  taxed.  Holland  v.  pool  &  L.  &  G.  Ins.  Co.  v,  Bd.  of  Asses- 
Comm'rs  of  Silver  Bow  Co.,  16  Mont  460,  sors,  44  La.  Ann.  700,  11  So.  91,  16 
89  Pac.  676,  27  L.  R.  A.  797.    Stock  in  L.  R.  A.  66.]] 

trade  of   a    pnrtnersbip  is   located  for  ^  22  Mo.  884.    To  the  same  effect  is 

purposes  of  taxation  in  the  city  where  it  In  re  Flatbush,  60  N.  Y.  898.     Compare 

actually  is  for  purpose  of  sale,  without  case  of   State   Tax  on    Foreign    Held 

regard  to  residence  of  owners.    Hopkins  Bonds,  17  Wall.  800;  St.  Charles  v.  Nolle, 

r.  Baker  Bros.,  78  Md.  863,  28  Atl.  284,  61  Mo.  122,  11  Am.  Rep.  440;  People  v. 

22  L.  R.  A.  477,  and  note  on  partnership  Townsend,*66  Cal.  6.33;  Sute  Treasurer 

property  tax.    In  Maine,  water  pipes  are  v,  Auditor-General,  46  Mich.  224,  9  N.  W. 

considered  real-estate  taxable  in  the  dis-  268.    The  case  of  Langhome  v.  Robinson, 

trict  in  which  they  are  actually  situated.  20  Gratt.  661,  is  contra, 

Paris  t>.  Norway  Water  Co.,  86  Me.  380,  «  City  of  Covington  ».  Southgate,  15 

27  Atl.  148,  21  L.  R.  A.  626;  but  in  lUi-  B.  Monr.  491 ;  Arbegust  v.  Louisville,  2 

nois,  Iowa,  and  Wisconsin  it  is  otherwise,  Bush,  271 ;  Swift  v,  Newport.  7  Bush,  37. 

see  note  to  21  L.  R.  A.  526,  and  see  also  [But  the  mere  fact  that  the  land  is  not 

Shelbyville  Water  Co.  v.  People,  140  111.  yet  plotted  is  not  sufficient  to  exempt  it. 

645,  30  N.  E.  678,  16  L.  R.  A.  606;  Oska-  Briggs  v.  Russelville,  00  Ky.  616, 86  S.  W. 

loosa  Water  Co.  v.  Bd.  of  Equalization,  658,  84  L.  R.  A.  198.;] 

81  Iowa,  407,  61  N.  W.  18, 16  L.  R.  A.  296,  '  Morford  v,  Unger,  8  Iowa,  82. 
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the  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its 
actual  enlargement,  as  manifested  bj  houses  and  population,  is  to 
be  deemed  a  legitimate  exercise  of  the  taxing  power,  but  they 
declare  that  an  indefinite  or  unreasonable  extension,  so  as  to  em- 
brace lands  or  farms  at  a  distance  frum  the  local  government, 
does  not  rest  upon  the  same  authority.  And  although  it  may  be 
a  delicate  as  well  as  a  difficult  duty  for  the  judiciary  to  interpose, 
the  court  had  no  doubt  but  strictly  there  are  limits  beyond  which 
the  legislative  discretion  cannot  go.  ^^  It  is  not  every  case  of 
injustice  or  oppression  which  may  be  reached ;  and  it  is  not  every 
case  which  will  authorize  a  judicial  tribunal  to  inquire  into  the 
minute  operation  of  laws  imposing  taxes,  or  defining  the  boun- 
daries of  local  jurisdictions.  The  extension  of  the  limits  of  the 
local  authority  may  in  some  cases  be  greater  than  is  necessary  to 
include  the  adjacent  population,  or  territory  laid  out  into  city 
lots,  without  a  case  being  presented  iii  which  the  courts  would 
be  called  upon  to  apply  a  nice  and  exact  scrutiny  as  to  its 
practical  operation.  It  must  be  a  case  of  flagrant  injustice  and 
palpable  wrong,  amounting  to  the  taking  of  private  property  with- 
out such  compensation  in  return  as  the  taxpayer  is  at  liberty  to 
consider  a  fair  equivalent  for  the  tax."  This  decision  has  been 
subsequently  recognized  and  followed  as  authority,  in  the  last- 
named  State.^ 

1  Langworthy  r.  Dabuque,  18  Iowa,  Iowa,  468;  Deeds  o.  Sanborn,  26  Iowa, 

86;  Fulton  v.  Darenport,  17  Iowa,  404;  419;  Durant  v,  Kaaffhnan,  34  Iowa,  IM. 

Baell  V.  Ball,  20  Iowa,  282.    These  cases  [[But  such  exemption  does  not  oorer  lands 

were  cite<l  and  followed  in  Bradshaw  v.  held  for  speculative  purposes  and  only 

Oinaha,  1  Neb.  16.     These  cases,  how-  incidentally  or  temporarily  used  for  a^^ri- 

OTer,  do  not  hold  the  legislative  act  which  culture.    Farwell  v.  Des  Moines  Brick 

enlarges  the  city  limits  to  be  absolutely  Mfg.  Co.,  97  Iowa,  286,  66  N.  W.  176,  36 

void,  bat  only  hold  that  they  will  limit  L.  R.  A.  63.    Where  the  statute  permits 

the  exercise  of  the  taxing  power  as  nearly  the  annexation  of  plotted  sections  and 

as  practicable  to  the  line  where  the  ex-  "  land  adjacent   thereto,"  the  adjacent 

tension  of  the   boundaries  ceases  to  be  land    mast   be   somewhat  suburban  in 

beneficial  to  the  proprietor  in  a  municipal  character.  State  v.  Minnetonka,  67  Minn, 

point  of   view.    For  this  purpose  they  626,  69  N.  W.  972,  26  L.  R.  A.  766,  and 

enter  into  an  inquiry  of  fact,   whether  note.    But  some  allowance  may  be  made 

the  lands  in  question,  in  view  of  their  for    prospective    growth.      Ferguson  r. 

relative  position  to  the  growing  and  im-  Snohomish,  8  Wash.  668,  86  Pac.  969,  24 

proved  parts  of  the  town,  and  partaking  L.  R.  A.  796.    See  also  Vestal  v.  Little 

more  or  less  of  the  ben^U  of  municipal  Rock,  64  Ark.  321,  829,  16  S.  W.  891, 16 

government,  are  proper  subjects  of  muni-  S.  W.  'JOl,  11  L.  R.  A.  778.]]    There  are 

cipal  taxation  ;  and  if  not,  they  enjoin  decisions  adverse  to  these.    See  Stiltz  v. 

the  collection  of  such  taxes.    It  would  Indianapolis,  66  Ind.  616;  Martin  t7.  Dix, 

seem  as  if  tliere  must  be  great  practical  62  Miss.  63,  24  Am.  Rep.  661 ;  Giboney 

difficulties  —  if  not  some  of  principle —  v.  Cape    Girardeau,  68  Mo.   141;  New 

in  making  this  disposition  of  such  a  case.  Orleans  v.  Cazelear,  27  La.  Ann.  166 ; 

They  have  nevertheless  been  followed  re-  QKlmball  v.  GranUville  City,  19  Utah,368, 

peatedly  in  Iowa.    Davis  v.  Dubuque,  20  67  Pac.  1,45L.  R.  A.628,overr.  Kaysville 

46 
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The  second  essential  is  that  there  should  be  uniformity  in  the 
manner  of  the  assessment,  and  approximate  equality  in  the  amount 
of  exactions  within  the  district ;  ^  and  to  this  end  that  all  the 
objects  of  taxation  within  the  district  should  be  embraced.  The 
correctness  of  this  principle  will  be  conceded,  but  whether  in 
practice  it  has  been  applied  or  not,  it  may  not  always  be  easy  to 
determine. 

^^  With  the  single  exception  of  specific  taxes,"  says  Christianci/y 
J.,  in  Woodbridge  v.  Detroit,*  "the  terms  'tax*  and  'assess- 
ment' both,  I  think,  when  applied  to  property,  and  especially  to 
lands,  always  include  the  idea  of  some  ratio  or  rule  of  apportion- 
ment, so  that,  of  the  whole  sum  to  be  raised,  the  part  paid  by  one 

City  V.  Ellison,  18  UUh.  168,  55  Pac.  886 ;  490 ;  Davidson  d.  New  Orleans,  96  U.  S. 

48  L.  R.  A.  81.;]     Compare  Weeks  v.  Mil-  97;  Spencer  p.  Merchant,  125  U.  S.  345, 

waakee,  10  Wis.  242 ;  Kelly  v.  Pittsburgh,  8  Sup.  Ct.  Rep.  921 ;  Campbell  v.  D  wig- 

86  Pa.  St.  170;  Hewitt's  Appeal,  88  Pa.  gins,  83  Ind.  473;  Gilmore  v.  Hentig,  88 

St.  55;  Stoner  v.  Flournoy,  28  La.  Ann.  Kan.  156,  5  Pac.  781 ;  Brown  p.  Denver, 

850;  Norris  r.  Waco,  57  Tex.  685 ;  Wash-  7  Col.  805,  8  Pac.  455;  Boorman  v.  Santa 

burn  r.  Oshkosh,  60  Wis.  453, 10  N.  W.  Barbara,  65  Cal.  813,  1  Pac.  31 ;  Gatch 

364;  [^State  v.  Eidson,  76  Tex.  802,  13  v.  Des  Moines,  68  Iowa,  718,  18  N.  W. 

S.  W.  268,  7  L.  R.  A.  783]    That  the  legi-  810;    Trustees  v,  Davenport,  66  Iowa, 

latare  cannot  annex  to  a  village,  territory  638,  22  N.  W.  904 ;  ["Paulsen  v.  Portland, 

not  contiguous  for  the  purpose  of  increas-  149  U.  S.  30, 13  Sup.  Ct.  Rep.  750.]    See 

ing  its  revenues,  see  Smith  v.  Sherry,  50  Waples,  Proceedings  in  Rem,  64;  ante. 

Wis.  210,  6  N.  W.  561.    (^The  Federal  711,  note.     Contra,  Baltimore  r.  Johns 

courts  will  not  intervene  to  correct  any  Hopkins  Ho»p.,  56  Md.  1 ;  Cleveland  v. 

purely  arbitrary  action  of  the  State  au-  Tripp,  18  R.  1. 50 ;  Davis  v.  Lynchburg,  84 

thorities  in  respect  to  the  annexation  of  ya.861,6  S.E.  230.  Notice  is  unnecessary 

territory  to  municipfllities.     Forsyth  v.  if  only  a  mathematical  calculation  is  in- 

Hammond,  166  U.  S.  506, 17  Sup.  Ct.  Rep.  volved.    Amery  t*.  Keokuk,  72  Iowa,  701, 

665.    Upon  municipal  taxation  of  rural  30  N.  W.  780;  Qand  for  the  fixing  of  the 

lands,  see  Briggst'.Russellville,99Ky.  515,  rate  of  charge  per  1000  gallons  of  sewer- 

86  S.  W.  558,  84  L.  R.  A.  193,  and  note,  age  discharged  into  the  city  sewer,  no 

Legislature  cannot  annex  non-contiguous  hearing  is  necessary.    Carson  i;.  Sewerage 

lands.     Denver    v.    Coulehan,    20    Col.  Comm'rs  of  Brockton,  175  Mass.  242,  56 

471,  39  Pac.  425,  27  L.  R.  A.  751.    Upon  N.  E.  1,  48  L.  R.  A.  277,  aff.  182  U.  S. 

power  of  legislature  to  annex  territory  898,  21  Sup.  Ct.  Rep.  860.]    If  an  oppor- 

to  municipalities,  see  State  v.  Cincinnati,  tuuity  for  a  hearing  is  given  at  some  step 

52  Ohio  St.  419,  40  N.  E.  508,  27  L.  R.  A.  of  the  proceedings  it  is  enough ;  as  In 

737,  and  notes;  also  a  valuable  case,  judicial  proceedings  to  enforce  the  assess- 

Vestal  V.  Little  Rock,  54  Ark.  321,  329,  ment.    Hagar  r.  Reclamation  Dist,  111 

15  S.  W.  801,  16  S.  W.  291,  11  L.  R.  A.  U.  S.  701,  4  Sup.  Ct.  Rep.  663;  ^Paulsen 

778,  and  note.]  v.  Portland,  149  U.  S.  30, 13  Sup.  Ct.  Rep. 

1  See  Davis  v.  Gaines,  48  Ark,  370,  3  750,  aff.   16  Oreg.  450,  19  Pac.   450,  1 

S.  W.  184  ;  State  v.  Dist.  Court,  33  Minn.  L.  R.  A.  673.    Unless  expressly  author- 

285,  22  N.  W.  625;  Warren  v.  Chicago,  ized.  a  municipality  cannot  make  exemp. 

118  III.  329,  11  N.  E.  218.     Where  an  tions    from    taxation.     McTwiggan    v. 

assessment  is  to   be  made  by  benefits.  Hunter,  19  R.  L  265,  33  Atl.  5, 29  L.  R.  A. 

property  owners  have  an  absolute  right  526.] 

to  be  heard,  and  a  law  for  making  it  with-  «  8  Mich.  274,  301.    See  also  Chicago 

out    provision    for   a  hearing    is    void.  r.  Larned,  84  III.  203;  Creote  v.  ChicagOb 

Stuart  V.  Palmer,  74  N.  Y.  183,  80  Am.  56  lU.  422. 
Rep.  289;  Baltimore  v.  Scharf,  64  Md. 
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piece  of  property  shall  bear  some  known  relation  to,  or  be  affected 
by,  that  paid  by  another.  Thus,  if  one  hundred  dollars  are  to  be 
raised  from  tracts  A,  B,  and  C,  the  amount  paid  by  A  will  reduce 
by  60  much  that  to  be  paid  by  B  and  C ;  and  so  of  the  others. 
In  the  case  of  specific  taxes,  as  well  as  duties  and  imposts,  though 
the  amount  paid  by  one  is  not  affected  by  that  paid  by  another, 
yet  there  is  a  known  and  fixed  relation  of  one  to  the  other,  a 
imiform  rate  by  which  it  is  imposed  upon  the  whole  species  or 
class  of  property  or  persons  to  wliich  the  specific  tax  applies ;  and 
this  is  so  of  duties  and  imposts,  whether  specific  or  ad  valorem. 
To  compel  individuals  to  contribute  money  or  property  to  the 
use  of  the  public,  without  reFereuce  to  any  common  ratio,  and 
without  requiring  the  sum  paid  by  one  piece  or  kind  of  property, 
or  by  one  person,  to  bear  any  relation  whatever  to  that  paid  by 
another,  is,  it  seems  to  me,  to  lay  a  forced  contribution,  not  a 
tax,  duty,  or  impost,  witliin  the  sense  of  these  terms,  as  applied 
to  the  exercise  of  powers  by  any  enlightened  or  responsible 
government." 

In  the  case  of  Knowlton  v.  Supervisors  of  Rock  County,^  an 
important  and  interesting  question  arose,  involving  the  very  point 
now  under  discussion.  The  Constitution  of  Wisconsin  provides 
that  "  the  rule  of  taxation  shall  be  uniform,"  which,  if  we  are  cor- 
rect in  what  we  have  already  stated,  is  no  more  than  an  affirm- 
ance of  a  settled  principle  of  constitutional  law.  The  city  of 
Janesville  included  within  its  territorial  limits,  not  only  the  land 
embraced  within  the  recorded  plat  of  the  village  of  Janesville  and 
its  additions,  but  also  a  large  quantity  of  the  adjacent  farming  or 
agricultural  lands.  Conceiving  the  owners  of  theso  lands  to  be 
greatly  and  unequally  burdened  by  taxation  for  the  support  of 
the  city  government,  the  legislature  passed  an  act  declaring  that 

I  9  Wis.  410.    A  tax  case  of  much  crimination    in    taxation    between    the 

more  than  ordinary  interest  and  inipor-  property  of  natural  persons  and  railroad 

tance  is  that  of  San  Mateo  County  v.  The  corporations  was  an  unwarrantable  de- 

Southem  Pacific  R.  R.  Co.,  18  Fed.  Rep.  parture  from  the  rule  of  equality  and 

722,  Justice  Field  delivering  an  elabo-  uniformity  in  taxation;  that  the  proyi- 

rate  opinion,  in  the  conclusions  of  which  sion  which  establishes  the  discrimination 

Judge  Sawyer  concurred.     The  suit  was  is  not  due  process  of  law,  and  is  therefore 

brought  for  the  recovery  of  a  tax  assessed  opposed  to  the  fourteenth  amendment  to 

upon  the  franchises,  roadway,  road-bed,  the  Constitution  of  the  United  States, 

rails,  and  rolling-stock  of  the  defendant,  which    is    equally  effectual    to    protect 

By  the  Constitution  of  the  State  the  real  against  an  unwarranted  exercise  of  the 

estate  of  private  individuals  is  valued  for  taxing  power  as  against  any  other  un- 

taxation,  with  a  deduction  of  all   mort-  lawful  deprivation  of  property.    It  was 

gages  and  other  liens,  but  the  value  of  also  affirmed  that  the  State  has  no  power, 

the  property  of  railroads  is  to  be  assessed  by  its  constitution  or  otherwise,  to  with- 

without  any  such  deduction.    It  was  held  draw  coriwrations  from  the  guaranties  of 

by  these  eminent  jadget  that  this  dia-  the  Federal  Constitution. 
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"  in  no  case  shall  the  real  and  personal  property  within  the  terri- 
torial limits  of  said  city,  and  not  included  within  the  territorial 
limits  of  the  recorded  plat  of  the  village  of  Janesville,  or  of  any 
additions  to  said  village,  which  may  be  used,  occupied,  or  re- 
served for  agricultural  or  horticultural  purposes,  be  subject  to  an 
annual  tax  to  defray  the  current  expenses  of  said  city,  exceeding 
one-half  of  one  per  cent ;  nor  for  the  repair  and  building  of  roads 
and  bridges,  and  the  support  of  the  poor,  more  than  one-half  as 
much  on  each  dollar's  valuation  shall  be  levied  for  such  purposes 
as  on  the  property  within  such  recorded  plats,  nor  shall  the  same 
be  subject  to  any  tax  for  any  of  the  purposes  mentioned  in  §  3  of 
c.  5  of  [the  city  charter]  ;  nor  shall  the  said  farming  or  gardening 
land  be  subject  to  any  tax,  other  than  before  mentioned,  for  any 
city  purpose  whatsoever."  Under  the  charter  the  property  of  the 
city  was  liable  to  an  annual  tax  of  one  per  centum  to  defray  the 
current  expenses  of  the  city ;  and  also  an  additional  tax  of  such 
sum  as  the  common  council  might  deem  necessary  for  the  I'epair 
and  building  of  roads  and  bridges,  and  for  the  support  of  the 
poor.  Thus  it  will  be  perceived  that  the  legislature  within  the 
same  taxing  district,  —  if  the  whole  city  is  to  be  considered  one 
district  only,  —  undertook  to  provide  that  a  portion  of  the 
property  should  be  taxed  at  one  rate  in  proportion  to  value, 
and  another  portion  at  a  much  lower  rate ;  while  from  taxation 
for  certain  proper  local  purposes  the  latter  class  was  exempted 
altogether. 

"  It  was  contended  in  argument,*'  say  the  court,  "  that  as  those 
providions  fixed  one  uniform  rate  without  the  recorded  plats,  and 
another  within  them,  thus  taxing  all  the  property  without  alike, 
and  all  within  alike,  they  do  not  infringe  the  constitution.  In 
other  words,  that  for  the  purpose  of  taxation,  the  legislature 
have  the  right  arbitrarily  to  divide  up  and  classify  the  property 
of  the  citizens,  and,  having  done  so,  they  do  not  violate  the  con- 
stitutional rule  of  uniformity,  provided  all  the  property  within  a 
given  class  is  rat^d  alike. 

"  The  answer  to  this  argument  is,  that  it  creates  different  ruks 
of  taxation,  to  the  number  of  which  there  is  no  limit,  except  that 
fixed  by  legislative  discretion,  while  the  constitution  establishes 
but  one  fixed,  unbending,  uniform  rule  upon  the  subject.  It  is 
believed  that  if  the  legislature  can,  by  classification,  thus  arbi- 
trarily, and  without  regard  to  value,  discriminate  in  the  same 
municipal  corporation  between  personal  and  real  property  within, 
and  personal  and  real  property  without  a  recorded  plat,  they  can 
also  by  the  same  means  discriminate  between  lands  used  for 
one  purpose  and  those  used  for  another,  such  as  lands  used  for 
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growing  wheat  and  those  used  for  growing  corn,  or  anj  other 
crop;  meadow-lauds  and  pasture-lands,  cultivated  and  unculti- 
vated lands ;  or  thej  can  classify  by  the  description,  such  as  odd- 
numbered  lots  and  blocks  and  even-numbered  ones,  or  odd  and 
even-numbered  sections.  Personal  property  can  be  classified  by 
its  character,  use,  or  description,  or,  as  in  the  present  case,  by  its 
location,  and  thus  the  rules  of  taxation  may  bo  multiplied  to  an 
extent  equal  in  number  to  the  different  kinds,  uses,  descriptions, 
and  locations  of  real  and  personal  property.  We  do  not  see  why 
the  system  may  not  be  carried  further,  and  the  classification  be 
made  by  the  character,  trade,  profession,  or  business  of  the  own- 
ers. For  certainly  this  rule  of  uniformity  can  as  well  be  applied 
to  such  a  classification  as  any  other,  and  thus  the  constitutional 
provision  be  saved  intact.  Such  a  construction  would  make  the 
constitution  operative  only  to  the  extent  of  prohibiting  the  legis- 
lature from  discriminating  in  favor  of  particular  individuals,  and 
would  reduce  the  people,  while  considering  so  grave  and  impor- 
tant a  proposition,  to  the  ridiculous  attitude  of  saying  to  the  legis- 
lature, *  You  shall  not  discriminate  between  single  individuals  or 
corporations;  but  you  may  divide  the  citizens  up  into  different 
classeA,  as  the  followers  of  different  trades,  professions,  or  kinds 
of  business,  or  as  the  owners  of  different  species  or  descriptions 
of  propei*ty,  and  legislate  for  one  class,  and  against  another,  as 
much  as  you  please,  provided  you  serve  all  of  the  favored  or  un- 
favored classes  alike ; '  thus  affording  a  direct  and  solemn  con- 
stitutional sanction  to  a  system  of  taxation  so  manifestly  and 
grossly  unjust  that  it  will  not  find  an  apologist  anywhere,  at  least 
outside  of  those  who  are  the  recipients  of  its  favor.  We  do  not 
believe  the  framers  of  tliat  instrument  intended  such  a  construc- 
tion, and  therefore  cannot  adopt  it."  ^ 

The   principle  to  be  deduced  from  the  Iowa  and  Wisconsin 
cases,  assuming  that  they  do  not  in  any  degree  conflict,  seems  to 


1  Per  Dixon,  Ch.  J.,  9  Wis.  410,  42t.  paved  with  the  Nicholson  payement  at  the 

Besides  the  other  cases  referred  to,  see,  expense  of  the  adjoining  owners,  wlien 

on  tliis  same  general  subject,  Lin  Sing  v.  the  owners  of  the  larger  part  of  tlie  f  ront- 

Wa«bbum,  20  Cal.  634;   State  v.  Mer-  age  should  petition  therefor.    An  amen- 

chants'  Ins.  Co^  12  La.  Ann.  802 ;  Adams  datory  act  authorized  it  as  to  a  portion  of 

i;.  Somerville,  2  Head,  363;  McComb  v,  a  certain  street  without  such  a  petition; 

Bt'll,  2  Minn.  296;  Attorney-General  v,  thus  permitting  a  special  improvement  on 

Winnebago  Lake  &  Fox  River  P.  R.  Co.,  that  street,  at  the  expense  of  the  owners 

11   Wis.  36;    Weeks  r.   Milwaukee,  10  of  adjoining  lots,  on  a  different  principle 

Wis.  242 ;  O'Kane  o.  Treat,  26  III.  667 ;  from  that  adopted  for  tlie  ci^  generally. 

Philadelphia  Association,  ftc.  v.  Wood,  39  In   Howell  v.  Bristol,  8  Bush,  498.  tliis 

Pa.  73;  Sacramento  v,  Crocker,  10  Cal.  amendment  was  held  inconsistent  with  the 

119.    There  was  a  provision  in  the  char-  fundamental  principles  of  taxation,  and 

ter  of  Covington  that  a  street  might  be  consequently  void. 
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be  this:  The  legislature  cannot  arbitrarily  include  within  the 
limits  of  a  village,  borough,  or  city,  property  and  persons  not 
properly  chargeable  with  its  burdens,  and  for  the  sole  purpose  of 
increasing  the  corporate  revenues  by  the  exaction  of  the  taxes. 
But  whenever  the  corporate  boundaries  are  established,  it  is  to  be 
understood  that  whatever  property  is  included  within  those  limits 
has  been  thus  included  by  the  legislature,  because  it  justly  be- 
longs there,  as  being  within  the  circuit  which  is  benefited  by  the 
local  government,  and  which  ought  consequently  to  contribute  to 
its  burdens.  The  legislature  cannot,  therefore,  after  having  al- 
ready, by  including  the  property  within  the  corporation,  declared 
its  opinion  that  such  property  should  contribute  to  the  local  gov- 
ernment, immediately  turn  about  and  establish  a  basis  of  taxation 
which  assumes  that  the  property  is  not  in  fact  urban  property  at 
all,  but  is  agricultural  lands,  and  should  be  assessed  accordingly. 
The  rule  of  apportionment  must  be  uniform  throughout  the  taxing 
district,  applicable  to  all  alike ;  but  the  legislature  have  no  power 
to  arrange  the  taxing  districts  arbitrarily,  and  without  reference  to 
the  great  fundamental  principle  of  taxation,  that  the  burden  must 
be  borne  by  those  upon  whom  it  justly  rests.  The  Kentucky  and 
Iowa  decisions  hold  that,  in  a  case  where  they  have  manifestly 
and  unmistakably  done  so,  the  courts  may  interfere  and  restrain 
the  imposition  of  municipal  burdens  on  property  which  does  not 
properly  belong  within  the  municipal  taxing  district  at  all.  It 
must  be  manifest,  however,  that  the  effect  of  the  decisions  in 
the  States  last  referred  to  is  to  establish  judicially  two  or  more 
districts  within  a  municipality  where  the  legislature  has  established 
one  only ;  and  as  this  is  plainly  a  legislative  function,  it  would 
seem  that  the  legislature  must  be  at  least  as  competent  to  establish 
them  directly  as  any  court  can  be  to  do  the  same  thing  indirectly. 
And  in  Missouri,  Kentucky,  and  Pennsylvania,  no  difficulty  has 
been  found  in  sustaining  legislation  which  discriminated  in  taxa- 
tion between  *'  rural "  lands  and  others  within  the  same  city.^ 
This  rule  of  uniformity  has  perhaps  been  found  most  difficult  of 

1  Benoist  v.  St.  Louis.  19  Mo.  179 ;  Agricultural  land  in  tracts  of  ten  acres 

Henderson    v.  Lambert,    8    Bush,    G07;  or  more  brought  within  a  city  may  be 

Parkland  v.  Qains,  88  Ky.  662,  11  S.  W.  exempted  from  city  taxes :  Leichti^.  Bur- 

049;  SerrillL^  Philadelphia,  38  Pa.  St.  855.  lington,  73  Iowa,  29,  84  N.  W.  494;  if 

And  see  Gillette  v,  Hartford,  31  Conn.  851.  brought  in  after  the  passage  of  an  act 

III  Missouri  such  land,  tliough  taxed  at  a  allowing  it.    Perkins  v.  Burlington,  77 

different  rate,  must  be  valued  like  other  Iowa,  558,  42  N.  W.  44L    Under  Indiana 

land.     State  v.  O'Brien,  89   Mo.  631,  1  statutes  such  land  may  not  be  taxed  for 

S.  W.  763.    In  Utah  it  is  denied  that  such  general  purposes  above  township  rates, 

land  within  the  limits,  but  outside  the  city  but    is    liable    for   special   assessments. 

as  built,  can  be  subjecte<l  to  city  taxes.  Dickerson  v.  Franklin,  112  Ind.  178,  13 

Terr.  v.  Daniels,  6  Utah,  288,  22  Pac.  159.  N.  E.  579. 
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application  in  regard  to  those  cases  of  taxation  which  are  com- 
monly known  under  the  head  of  assessments,  and  which  are  made 
either  for  local  improvement  and  repair,  or  to  prevent  local  causes 
resulting  in  the  destruction  of  healtli  or  property.  In  those  cases 
where  it  has  been  held  that  such  assessments  were  not  covered  by 
the  constitutional  provision  that  taxation  should  be  laid  upon 
property  in  proportion  to  value,  it  has,  nevertheless,  been  decided 
that  the  authority  to  make  them  must  be  referred  to  the  taxing 
power,  and  not  to  the  police  power  of  the  State,  under  which  side- 
walks have  sometimes  been  ordered  to  be  constructed.  Apportion- 
ment of  the  burden  was  therefore  essential,  though  it  need  not  be 
made  upon  property  in  proportion  to  its  value.  But  the  question 
then  arises :  What  shall  be  the  rule  of  apportionment  ?  Can  a 
street  be  ordered  graded  and  paved,  and  the  expense  assessed  ex- 
clusively upon  the  property  which,  in  the  opinion  of  the  assessors, 
shall  be  peculiarly  benefited  thereby,  in  proportion  to  such  benefit  ? 
Or  may  a  taxing  district  be  created  for  the  purpose,  and  the  ex- 
pense assessed  in  proportion  to  the  area  of  the  lots  ?  Or  may  the 
street  be  made  a  taxing  district,  and  the  cost  levied  in  proportion 
to  the  frontage  ?  Or  may  each  lot-owner  be  required  to  grade  and 
pave  in  front  of  his  lot  7  These  are  grave  questions,  and  they  have 
not  been  found  of  easy  solution. 

The  case  of  The  People  v.  The  Mayor,  Ac.  of  Brooklyn,^  is  a 
leading  case,  holding  that  a  statute  authorizing  a  municipal  cor- 
poration to  grade  and  improve  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  lands  benefited  by  the  im- 
provement, in  proportion  to  the  amount  of  such  benefit,  is  a  con- 
stitutional and  valid  law.  The  court  in  that  case  concede  that 
taxation  cannot  be  laid  without  apportionment,  but  hold  that  the 
basis  of  apportionment  in  these  cases  is  left  by  the  constitution 
with  the  legislature.  The  application  of  any  one  rule  or  principle 
of  apportionment  to  all  cases  would  be  manifestly  oppressive  and 
unjust.  Taxation  is  sometimes  regulated  by  one  principle,  and 
sometimes  by  another ;  and  very  often  it  has  been  apportioned 
without  reference  to  locality,  or  to  the  taxpayer's  ability  to  con- 
tribute, or  to  any  proportion  between  the  burden  and  the  benefit. 
'^  The  excise  laws,  and  taxes  on  carriages  and  watches,  are  among 
the  many  examples  of  this  description  of  taxation.  Some  taxes 
affect  classes  of  inhabitants  only.  All  duties  on  imported  goods 
are  taxes  on  the  class  of  consumers.  The  tax  on  one  imported 
article  falls  on  a  large  class  of  consumers,  while  the  tax  on  an- 
other affects  comparatively  a  few  individuals.  The  duty  on  one 
article  consumed  by  one  class  of  inhabitants  is  twenty  per  cent  of 

M  N.  T.  419,  427 ;  reversing  same  case,  6  Barb.  209. 
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its  value,  while  on  another,  consumed  by  a  different  class,  it  is 
forty  per  cent.  The  duty  on  one  foreign  commodity  is  laid  for 
the  purpose  of  revenue  mainly,  without  reference  to  the  ability  of 
its  consumers  to  pay,  as  in  the  case  of  the  duty  on  salt  The  duty 
on  anotlier  is  laid  for  the  purpose  of  encouraging  domestic  manu- 
factures of  the  same  article,  thus  compelling  the  consumer  to  pay 
a  higher  price  to  one  man  than  he  could  otherwise  have  bought 
the  article  for  from  another.  These  discriminations  may  be  im- 
politic, and  in  some  cases  unjust;  but  if  the  power  of  taxation 
Uf).)n  importations  had  not  been  transferred  by  the  people  of  this 
State  to  the  federal  govern  tnent  there  could  have  been  no  pretence 
for  declaring  them  to  be  unconstitutional  in  3tate  legislation. 

*'A  property  tax  for  the  general  purposes  of  the  government, 
either  of  the  State  at  large  or  of  a  county,  city,  or  other  district, 
is  regarded  as  a  jusb  and  equitable  tax.  The  reason  is  obvious. 
It  apportions  the  burden  according  to  the  benefit  more  nearly 
than  any  other  inflexible  rule  of  general  taxation.  A  rich  man 
derives  more  benefit  from  taxation,  in  tlie  protection  and  improve- 
ment of  his  property,  than  a  poor  man,  and  ought  therefore  to  pay 
more.  But  the  amount  of  each  man^s  benefit  in  general  taxation 
cannot  be  ascertained  and  estimated  with  any  degree  of  certainty ; 
and  for  tliat  reason  a  property  tax  is  adopted,  instead  of  an  esti- 
mate of  benefits.  In  local  taxation,  however,  for  special  pur- 
poses, the  local  benefits  may  in  many  cases  be  seen,  traced,  and 
estimated  to  a  reasonable  certainty.  At  least  this  has  been  sup- 
posed and  assumed  to  be  true  by  the  legislature,  whose  duty  it  is 
to  prescribe  the  rules  on  which  taxation  is  to  be  apportioned,  and 
whose  determination  of  this  matter,  being  within  the  scope  of  its 
lawful  power,  is  conclusive.** 

The  reasoning  of  this  case  has  been  generally  accepted  as  satis- 
factory, and  followed  in  subsequent  cases.^ 

1  ScoviUe  V.  Cleveland,  I  Ohio  St.  126 ;  Wend.  85,  22  Am.  Dec.  S22;  Wright  p. 
Hill  V.  Iligdun,  5  Ohio  St.  213 ;  Marion  v.  Boston,  9  Gush.  238 ;  Jones  v.  Boston,  104 
Epler,  5  Ohio  St  250;  Maloy  v.  Man-  Mass.  461;  Nichols  f.  Bridgeport, 23  Conn, 
etta,  11  Ohio  St.  636;  City  of  Peoria  v.  189 ;  Cone  v.  Hartford,  28  Conn.  363 ;  Alex- 
Kidder,  26  111.  351 ;  Keeyes  v.  Treasurer  ander  v.  Baltimore,  5  Gill,  383 ;  Howard  o. 
of  Wood  Co.,  8  Ohio  St.  333;  Garrett  v.  Tlie  Church,  18  Md.  461;  Hoyt  v.  East 
St.  Louis,  25  Mo.  505;  Uhrig  v.  St.  Louis,  Saginaw,  19  Miciu  39;  Sheley  v.  Detroit, 
44  Mo.  458 ;  Bradley  v.  Mc  Atee,  7  Bush,  45  Mich.  431,  8  N.  W.  52 ;  Burnett  v.  Sac- 
667,  3  Am.  liep.  809;  Jones  v.  Boston,  ramento,  12  Cal.  76;  La  Fayette  v.  Fowler, 
104  Mass.  461 ;  Sessions  v.  Crunkilton,  34  Ind.  140.  The  right  to  assess  by  bene- 
20  Ohio  St.  840;  State  v.  Fuller,  34  N.  J.  fits  has  been  denied  in  South  Carolina. 
227;  Holton  t\  Milwaukee,  31  Wis.  27;  State  v,  Charleston,  12  Rich.  702.  The 
McMasters  v.  Commonwealth,  3  Watts,  legislation  in  Ohio  on  the  subject  baa  au- 
292;  AUentown  v.  Henry,  73  Pa.  St.  404 ;  thorized  the  cities  and  villages,  in  open- 
Weber  V.  Keinhard,  73  Pa.  St.  370,  13  ing  and  improving  streets,  to  assess  the 
Am.  Rep.  747;  Livingston  v.  New  York,  8  expense  either  up:n  tlie  lots  abutting  on 
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On  the  other  hand,  and  on  the  like  reasoning,  it  has  been  held 
equally  competent  to  make  tlie  street  a  taxing  district,  and 
assess  the  expense  of  the  improvement  upon  the  lots  in  propor- 
tion to  the  frontage.^    Here  also  is   apportionment  by  a  rule 

the  street  in  proportion  to  the  street  front,  the  owner's  interest  in  the  land,  his  rem- 
or  upon  the  lands  in  proportion  to  their  edy  would  seem  to  be  to  procure,  hy  a 
assessed  ralue.  In  a  case  where  the  timely  appeal  to  the  city  authorities,  a 
former  mode  was  resorted  to,  and  an  as-  reduction  of  the  special  assessment,  and 
sessment  made  upon  property  owned  by  its  imposition,  in  whole  or  in  part,  upon 
the  Northern  Indiana  Railroad  Company  the  public  at  large."  Northern  Indiana 
for  its  corporate  purposes,  Peeky  J.,  thus  R.  R.  Co.  v.  Connelly,  10  Ohio  St.  169, 
states  and  answers  an  objection  to  the  106.  And  see  Howell  v.  Bristol,  8  Bush, 
Talidity  of  the  Ux  :  "  But  it  is  said  that  408 ;  [Webster  v,  Fargo,  181  U.  S.  304, 
assessmenU,  as  distinguished  from  gen-  21  Sup.  Ct.  Rep.  623,  aff.  9  N.  D.  208^  82 
end  taxation,  rest  solely  upon  the  idea  of  N.  W.  732 ;  Ramsey  County  v.  Robert 
equivaUfUa, — a  compensation  proportioned  P.  liowis  Co.,  72  Minn.  87,  76  N.  W.  108, 
to  the  special  benefits  derived  from  the  63  L.  R.  A.  421.]]  It  is  competent  to 
improvement,and  that,  inthecase  atbar,  provide  for  assessing  benefits  upon  the 
the  railroad  company  is  not,  and  in  the  owner  instead  of  the  land.  In  re  Centre 
nature  of  things  cannot  be,  in  any  degree  St.,  116  Pa.  St.  217,  8  AtL  66.  ^Contra, 
benefited  by  the  improvement.  It  is  Ivanhoe  v.  Enterprise,  29  Oreg.  245,  46 
quite  true  that  the  right  to  impose  such  Pac.  771,  36  L.  R.  A.  68,  and  see  also 
special  taxes  is  based  upon  a  presumed  note  to  this  case  in  L.  R.  A.^  As  to  re- 
equivalent;  but  it  by  no  means  folio vr«  paving,  see  anttf  719,  note.  The  legisla- 
that  there  must  be  in  fact  such  full  equiv-  tive  determination  that  certain  land  is 
alent  in  every  instance,  or  that  its  ab-  beneflted  is  conclusive.  Only  the  ques- 
sence  will  render  the  assessment  invalid,  tion  of  apportionment  remains  open. 
The  rule  of  apportionment,  whether  by  Spencer  v.  Merchant,  126  U.  S.  346, 
the  front  foot,  or  a  percentage  upon  the  8  Sup.  Ct.  Rep.  921;  Pacific  Bridge  Co. 
assessed  valuation,  must  be  uni/oi'm,  af-  v.  Kirkham,  04  Cal.  619,  2  Pac.  409, 
fecting  all  the  owners  and  all  the  prop-  The  finding  of  benefits  by  a  common 
erty  abutting  on  the  street  alike.  One  council  is  conclusive  unless  palpably  un- 
rule  cannot  be  applied  to  one  owner,  and  just.  Paulson  r.  Portland,  10  Oreg.  460, 
a  different  rule  to  another  owner.  One  19  Pac.  460, 1  L.  R.  A.  G78 ;  Little  Rock 
coiilil  not  be  assessed  ten  per  cent,  an-  r.  Kattenstein,  62  Ark.  107,  12  S.  W. 
other  five,  another  three,  and  another  left  198 ;  Pueblo  v.  Robinson,  12  Col.  693,  21 
altogether  unassessed  because  he  was  not  Pac.  Rep.  809.  In  ordering  a  local  assess- 
in  fact  benefited.  It  is  manifest  that  the  ment  the  common  council  may  determine 
actual  benefits  resulting  from  the  im-  that  the  benefits  to  property  within  the 
provenient  may  be  as  various  almost  as  district  will  equal  the  cost  of  the  improve- 
the  number  of  the  owners,  and  the  uses  ment.  Cook  v.  Slocum,  27  Minn.  600,  8 
to  which  the  property  may  be  applied.  N.  W.  766.  If  a  council  has  made  an 
No  general  rule,  therefore,  could  be  laid  assessment  district,  a  jury  in  apportioning 
down  which  would  do  equal  and  exact  benefits  must  impose  some  on  each  parcel 
justice  to  all.  The  legislature  have  not  in  it.  Rents  v,  l>etroit,  48  Mich.  644,  12 
attempted  so  vain  a  thing,  but  have  pre-  N.  W.  694,  911.  Contra^  Kansas  City  v. 
scribed  two  different  modes  in  which  the  Baird,  08  Mo.  216,  11  S.  W.  248,  662. 
assessment  may  be  made,  and  left  the  city  But  a  wholly  arliitrnry  apportionment 
authorities  free  to  adopt  either.  The  that  could  not  possibly  be  just  would  be 
mode  adopted  by  the  council  becomes  void.  Thomas  r.  Gain,  86  Mich.  166.  A 
the  statutory  equivalent  for  the  benefits  council  cannot  be  impowered  to  impose 
conferred,  although  in  fact  the  burden  expense  as  it  may  *'deem  equitable  and 
imposed  may  greatly  preponderate.  In  just."  Barnes  v.  Dyer,  66  Vt  419. 
such  case,  if  no  fraud  intervene,  and  the  ^  Williams  v.  Detroit,  2  Mich.  600 ; 
assessment  does  not  substantially  exhaust  Northern  Indiana  R.  B.  Co.  t*.  Connelly, 
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which  .approximates  to  what  is  just,  but  which,  like  any  other 
rule  that  can  be  applied,  is  onlj  an  approximation  to  absolute 

10  Ohio  St  169;  Lumsden  v.  Crou,  10  Rep.  76;  La  Fayette  v.  Fowler,  34  Ind. 
Wis.  282.  And  see  St.  Joseph  v.  O'Don-  140;  Chambers  r.  Satterlee,  40  Cal.  407 ; 
oghiie,  31  Mo.  345;  Burnett  v.  Sacra-  Bradley  v,  McAtee,  7  Bush,  667,8  Am. 
mento,  12  Cal.  76;  ScoTille  i;.  Clereland,  Rep.  809.  In  Washinfirton  Avenue,  69  Pa. 
1  Ohio  St  126;  Hill  v,  Higdon,  6  Ohio  St  362,  8  Am.  Rep.  255,  it  is  denied  that 
St.  243 ;  Ernst  v.  Kunkle,  6  Ohio  St.  620 ;  tliis  principle  can  be  applied  to  tiie  country 
Hines  u.  Leavenworth,  8  Kan.  186 ;  and  to  farming  lands.  JgneWf  J.,  says : 
Magee  r.  Commonwealth,  46  Pa.  St  **  To  apply  it  to  the  coantry,  or  to  farm 
358 ;  Wray  v.  Pittsburg,  46  Pa.  St  865 ;  lands,  would  lead  to  such  inequality  and 
Palmer  v.  Stumph,  29  Ind.  329 ;  White  injustice  as  to  deprive  it  of  all  soundness 
17.  People,  94  111.  604 ;  Wilbur  u.  Spring-  as  a  rule,  or  as  a  substitute  for  a  fair  and 
field,  123  III.  305,  14  N.  E.  871 ;  Davis  v.  impartial  valuation  of  beneflU  in  pur- 
Lynchburg,  84  Ya.  861,  6  S.  E.  230;  suance  of  law  ;  so  that  at  the  very  first 
Farrar  v,  St  Louis,  80  Mo.  879 ;  Taylor  blush  every  one  would  pronounce  it  pal- 
V.  Boyd,  68  Tex.  538 ;  O'Keiiley  v.  Kings-  pably  unreasonable  and  unjust"  The 
ton,  114  N.  Y.  439,  21  N.  £.  1004;  QRa-  able  opinion  in  this  case  is  a  very  satis- 
lelgh  r.  Peace,  110  N.  C.  82, 14  S.  E.  521,  factory  and  very  thorough  examinatioa 
17  L.  R.  A.  880,  and  note  on  constitu-  of  the  principles  on  which  local  assess- 
tionality  of  frontage  rule.  Frontage  ments  are  supported.  The  cases  of 
rule  will  not  be  sustained  where  provision  Seely  v.  Pittsburg,  82  Pa.  St.  360 ;  Craig 
has  not  been  made  for  a  hearing  in  which  r.  PliiUdelphia,  89  Pa.  St  266 ;  Philadel- 
property  owners  may  appear  and  show  phia  v.  Rule,  93  Pa.  St  15,  and  Scranton 
that  such  assessment  is  not  proportional  v.  Penn  Coal  Co.,  105  Pa.  St  445,  are  in 
to  benefits.  XJlman  v,  Baltimore,  72  Md.  principle  similar.  The  rule  of  assess- 
687,  697,  609,20  Atl.  141,  21  AU.  709,  21  ment  by  frontage  is  not  sanctioned  in 
Atl.  711, 11  L.  R.  A.  224,  and  noteQ  al-  Arkansas  :  Peay  v.  Little  Rock,  82  Ark. 
though  the  assessment  exceeds  the  value  31 ;  Monticello  v.  Banks,  48  Ark.  251, 
of  a  long,  shallow  strip  assessed.  Mo-  2S.  W.  852;  nor  in  Tennessee.  McBenn 
Cormick's  Est  v.  Harrisburg,  129  Pa.  St  v.  Chandler,  9  Heisk.  849.  [Nor  will 
213, 18  Atl.  126.  In  Hammett  v.  Phila-  the  fronuge  rule  be  sustained  where 
delphia,  65  Pa.  St  146,  3  Am.  Rep.  615,  it  results  in  an  apportionment  varying 
while  the  cases  here  cited  are  approved,  substantially  from  the  value  of  bene- 
it  is  denied  that  a  street  already  laid  out  fits  conferred  and  in  excess  thereof.  In 
and  in  good  condition  can  be  taken  and  Norwood  v.  Baker,  a  peculiar  state  of 
improved  for  a  public  drive  or  carriage-  facts  showed  the  frontage  rule  in  a  most 
way  at  the  expense  of  the  adjacent  unfavorable  light  B.  owned  a  parcel  of 
owners ;  this  not  being  an  improvement  land  on  W.  Ave.  I.  Ave.  intersected 
for  local  but  for  general  purposes.  See  W.  Ave.  at  right  angles,  but  was  inter- 
Washington  Avenue,  69  Pa.  St  862,  8  rupted  for  a  space  of  800  ft.  by  B.'s  laud, 
Am.  Rep.  265;  Orphan  Asylum's  Appeal,  through  which  the  street  had  not  yet 
111  Pa.  St  186,  8  Atl.  217;  Williamsport  been  opened.  It  had,  however,  been 
V.  Beck,  128  Pa.  St  147, 18  Atl.  829.  But  opened  beyond  B.'s  land,  so  that  by  the 
a  borough  may  cause  a  sidewalk  to  be  opening  of  the  street  for  this  distance  of 
relaid  at  the  cost  of  an  abutter.  Smith  v,  300  ft.  across  B.'s  land,  the  street  would 
Kingston,  120  Pa.  St  867,  14  Atl.  170.  be  open  throughout  its  length.  The  vil- 
[|An  ordinnnce  requiring  abutting  prop-  lage  council  of  N.  by  ordinance  provided 
erty-owners  to  remove  snow  and  ice  is  for  the  appropriation  of  this  strip  through 
unconstitutional.  State  v.  Tuckman,  69  B.'s  land,  and  the  value  thereof  was  duly 
N.  H.  318,  41  Atl.  347,  42  L.  R.  A.  4.38;  assessed  and  paid  to  B.  Thereupon  the 
Gridley  v.  Bloomington,  88  111.  664 ;  Chi-  council,  following  the  frontage  rule,  as- 
cago  V.  O'Brien,  111  111.  582.^  Compare  sessed  upon  B.,  whose  land  was  the  only 
Allen  V,  Drew,  44  Vt  174  (case  of  water-  land  fronting  upon  the  new  portion  of 
rents) ;  Willard  t;.  Presbury,  14  Wall.  670;  the  street,  the  entire  cost  of  the  land  ap- 
Iloytr.  East  Saginaw,  19  Mich.  89, 2  Am.  propria  ted,  and  in  addition  all  the  ex- 
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equality.  But  if,  in  the  opinion  of  the  legislature,  it  is  the  proper 
rule  to  applj  to  anj  particular  case,  the  courts  must  enforce  it. 

penses  connected  with  such  appropriation,  rule,  see  Raleigli  v.  Peace,  110  N.  C.  82, 

As  a  matter  of  fact  tlie  land  of  B.  was  14  S.  £.  521,  17  L.  R.  A.  880,  and  note; 

probably  not  at  ail  benefited  by  the  open-  upon  necessity  of  special  benefit,  see  Re 

ing  of  the  street  througli  it,  since  all  parts  Bonds  of  Madera  Irrig.  Dist.,  02  Cal.  206, 

of  it  had  liad  substantialljr  equally  good  841,  28  Pac.  272,  676,  14  L.  R.  A.  765, 

street  facilities  before.  The  United  States  and  note ;  upon  distinction  between  taxes 

Supreme  Court  sustained  an  injunction  and  special  assessments,  see  Adams  Co. 

against  the  assessment  on  the  ground  v.  Quincy,   180  111.  666,  22  N.  E.  024, 

tliat  it  amounted  to  a  taking  without  due  6  L.  R.  A.  156,  and  note.     Upon  practi- 

process.    Norwood  v.  Baker,   172  U.  S.  cally  unlimited  power  of  Congress  over 

269,  19  Sup.  Ct  Rep.  187.    But  under  a  special  assessments  in  District  of  Colum- 

sutute  authorizing  the  entire  expense  of  bia,  see  Parsons  v.  District  of  Columbia, 

a  street  pavement  to  be  apportioned  on  170  U.  S.  45,  18  Sup.  Ct  521 ;  Wight  v, 

abutting  lots  according  to  the  fronUge  Daridson,  181  U.  S.  871,21  Sup.  Ct  Rep. 

rule,  and  without  any  preliminary  hearing  616.      The  frontage  rule    is  no  longer 

as  to  benefits,  the  assessment  cannot,  in  valid  in  Indiana,  and  no  special  assess- 

the  absence  of  allegation  and  proofs  that  roent  can  exceed  the  benefit.    If  the  cost 

the  resulting  assessment  is  substantially  of  the  improvement  exceeds  the  amount 

in  excess  of  benefits,  be  set  aside  where  of  tbe  special  benefits,  the  excess  must 

the  lots  are  of  equal  depth,  and  are  sub-  be  paid  out  of  the  general  fund  raised  by 

stantially   similarly  related    to  the  im-  taxation.     Adams    v.    Shelbyville,    154 

provement.     The  sUtute  is  good  to  the  Ind.  467,  67  N.  E.  114,  49  L.  R.  A.  707. 

extent  at  least  of  furnishing  a  prima  faciB  **  Compensation  paid  to  a  landowner  for 

rule  of  apportionment.    French  v.  Barber  lands  taken  by  appropriation  proceedings 

A.  Paving  Co.,  181  U.  S.824,  21  Sup.  Ct.  to  open  a  street  cannot  be  assessed  back 

Rep.  625,  aff.  158  Mo.  634,  68  S.  W.  934,  upon  the  lands  of  the  owner  remaining 

54  L.  R.  A.  492.  To  same  effect  see  Parrell  after  such  taking.  Neither  can  costs  and 
t*.  W.  Chicago  Park  Comm'rs.  182111.250,  expenses  incurred  in  such  proceeding  be 

55  N.  E.  325;  Cass  Farm  Co.  v,  Detroit,  so  assessed."  Cbicinnati,  L.  &  N.  R.  Co. 
124  Mich.  488,  7  Det.  L.  N.  288,  83  N.  W.  v.  CincinnaU.  62  Ohio  St.  465,  57  N.  E. 
108;  Ileman  v.  Allen,  156  Mo.  534.  57  229,  49  L.  R.  A.  666;  Bloomington  r. 
S.  W.  559,  all  of  wliich  are  sustained  in  181  Latham,  142  111.  462,  82  N.  E.  606,  18 
U.  S.  402,  21  Sup.  Ct.  Rep.  645,  the  Mis-  L.  R.  A.  487.  Assessment  by  tlie  front- 
souri  case  »ub  nom,  Shumate  v.  Hemnn ;  age  rule  rejected.  Assessments  must  be 
seethe  vigorous  dissenting  opinion  of  Mr.  proportioned  to  benefits  and  not  in  ex- 
Justice  Harlan  in  181  U.  S.  402,  21  Sup.  cess  tliereof.  Kersten  r.  Milwaukee,  106 
Ct.  Rep.  633.  See  also  Banaz  v.  Smith,  Wis.  200,  81  N.  W.  048,  1103,  48  L.  R.  A. 
183  Cal.  102,  65  Pac.  809,  sustaining  the  851 ;  Hutcheson  v.  Storrie,  02  Tex.  685, 
frontage  rule  as  a  prima  facie  rule ;  also  61  S.  W.  848,  45  L.  R.  A.  280.  For 
liamsey  County  v.  Lewis  Co.,  82  Minn,  other  cases  on  special  assessments,  see 
402, 80 N.  W.  611  (June  18, 1001), rev.same  Asberry  v.  Roanoke,  01  Va.  562,  22  S.  E. 
case,  82  Minn.  890, 85  N.  W.  207;  Indian-  860,  42  L.  R.  A.  686;  Weed  v,  Boston, 
apolis  V.  Holt,  155  Ind.  222,  57  N.  £.  966,  172  Mass.  28,  51  N.  E.  204, 42  L.  R.  A. 
9d8,  1100;  Baltimore  v.  Stewart,  92  Md.  642;  Rolph  v.  Fargo,  7  N.  D.  640,  76 
5:^5,  48  Atl.  165 ;  Barfleld  v.  Gleason,  23  N.  W.  242,  42  L  R.  A.  646  (sustaining 
Ky.  L.  128,  63  S.  W.  964,  (sustaining  as-  frontage  rule) ;  Detroit  v.  Chapin.  112 
sessment  proportional  to  area).  Notice  by  Mich.  588,  71  N.  W.  140,  42  L.  R.  A.  688 ; 
publication  is  sufficient  in  street  improve-  Ramsey  County  t*.  Lewis  Company,  72 
ment  proceedings.  Wight  v.  Davidson,  181  Minn.  87,  75  N.  W.  108,  42  L.  R.  A.  630 ; 
U.  S.  871,  21  Sup.  Ct.  Rep.  616.  And  such  Violett  v.  Alexandria,  02  Va.  5(n,  23 
notice  may  be  by  a  minute  in  the  publi-  S.  E.  900,  81  L.  R.  A.  382;  Hnyes  v. 
cation  of  the  councirs  proceedings.  State  Douglas  County.  02  Wis.  429,  65  N.  W, 
V.  Pillsbury,  82  Minn.  850,  85  N.  W.  482,31  L.  R.  A.218;  Denver  v.  Enow le9, 
176.    Upon  constitutionality  of  frontage  17  Col.  204,  80  Pac.  1041,  17  L.  R.  A. 
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But  a  vcrj  different  case  is  presented  when  the  legislature 
undertakes  to  provide  that  each  lot  upon  a  street  shall  pay  the 
whole  expense  of  grading  and  paving  the  street  along  its  front,  (a) 
For  while  in  such  a  case  there  would  be  something  having  the 
outward  appearance  of  apportionment,  it  requires  but  slight  ex- 
amination to  discover  that  it  is  a  deceptive  semblance  only,  and 
that  the  measure  of  equality  which  the  constitution  requires  is 
entirely  wanting.  If  every  lot-owner  is  compelled  to  construct 
the  street  in  front  of  his  lot,  his  tax  is  neither  increased  nor 
diminished  by  the  assessment  upon  his  neighbors;  nothing  is 
divided  or  apportioned  between  him  and  them  ;  and  each  partic- 
ular lot  is  in  fact  arbitrarily  made  a  taxing  district,  and  charged 
with  the  whole  expenditure  therein  and  thus  apportionment 
avoided.  If  the  tax  were  for  grading  the  street  simply,  those 
lots  which  were  already  at  the  established  grade  would  escape 
altogether,  while  those  on  either  side,  which  chanced  to  be  above 
and  below,  must  bear  the  whole  burden,  though  no  more  bene- 
fited by  the  improvement  than  the  others.^  It  is  evident,  there- 
fore, that  a  law  for  making  assessments  on  this  basis  could  not 
have  in  view  such  distribution  of  burdens  in  proportion  to  bene- 
fits as  ought  to  be  a  cardinal  idea  in  every  tax-law.^  It  would  be 
nakedly  an  arbitrary  command  of  the  law  to  each  lot-owner  to 
construct  the  street  in  front  of  his  lot  at  his  own  expense,  accord- 
ing to  a  prescribed  standard ;  and  a  power  to  issue  such  com- 
mand could  never  be  exercised  by  a  constitutional  government, 
unlesa  we  are  at  liberty  to  treat  it  as  a  police  regulation,  and 
place  the  duty  to  make  the  streets  upon  the  same  footing  as  tliat 
to  keep  the  sidewalk  free  from  obstruction  and  fit  for  passage. 
But  any  such  idea  is  clearly  inadmissible.^ 

186  (sustaining  frontnge  rule  In  absence  surface  to  the  grade  of  the  street,  which 

of  any  showing  of  unfairness) ;  Speer  v»  the  others  escape. 

Athens,  85  Ga.  49,  U  S.  E.  802, 0  L.  R.  A.         >  Tlie  case  of  Warren  v,  Henley,  81 

402 ;  Qraham  r.  Chicago,  187  lU.  411,  68  Iowa,  31,  is  opposed  to  the  reasoning  of 

N.  E.  308;  King  v.  City  of  Portland,  38  the  text;  but  the  learned  judge  who  de- 

Oreg.  402,  08  Pac.  2,  66  L.  R.  A.  812.  iirers  the  opinion  concedes  that  he  is  nn- 

Where  a  street  is  widened  upon  one  side  able  to  support  his  conclusions  on  the 

only,  the  lands  on  both  sides  of  the  street  authorities  within  his  reach, 
abut  on  the  improvement.    Cincinnati  v.         '  All  lots  in  the  district  must  be  aa- 

Batsche,  62  Ohio  St.  324,  40  N.  £.  21,  27  sessed,  not  simply  those  in  front  of  which 

L.  R.  A.  636.^  work  has  been  done.    Diggins  v.  Brown, 

1  In  fact,  lots  abore  and  below  an  es-  76  Cal.  318,  18  Pac.  378.     See  City  of 

tablisiied  grade  are  usually  less  benefited  Lexington  v.  McQuillan's  Heirs,  9  Dana, 

by  the  grading  than  the  others  ;  because  618,  and  opinions  of  Campbell  and  CkrtM- 

the  improvement  subjects  them  to  new  tianc^,  JJ.,  in  Woodbridge  v.  Detroit,  8 

burdens,  in  order  to  bring  the  general  Mich.  274.    The  case  of  Weeks  v.  Mil- 
fa)  [Such  assessment  held  clearly  arbitrary  and  void  in  Davis  r.  Litchfield,  145 
III.  318,  83  N.  £.  888,  21  L.  R  A.  668,  and  note  upon  such  assessments.^ 
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In  many  other  cases,  besides  the  construction,  improyement, 

and  repair  of  streets,  maj  special  taxing  districts  be  created,  with 

waukee,  10  Wis.  258,  seems  to  be  contra,  take  it,  because  the  use  of  a  street  was  a 
We  quote  from  the  opinion  of  the  court  public  use ;  in  order  to  justify  a  resort 
by  Paine,  J.  After  stating  the  rule  that  to  the  power  of  taxation,  it  is  said  the 
uniformity  in  taxation  implies  equality  building  of  a  street  is  a  public  purpose, 
in  the  burden,  he  proceeds :  **  The  prin-  But  then,  having  got  the  land  to  built  it 
ciple  upon  which  these  assessments  rest  on,  and  the  power  to  tax  by  holding  it  a 
is  clearly  destructive  of  this  equality.  It  public  purpose,  they  immediately  aban- 
requires  every  lot-owner  to  build  what-  don  that  idea,  and  say  that  it  is  a  private 
ever  improvements  t)ie  public  may  re*  benefit,  and  make  the  owner  of  the  lot 
quire  on  the  street  in  front  of  his  lot,  build  the  whole  of  it.  1  think  this  u  the 
without  reference  to  inequalities  in  the  same  in  principle  as  it  would  be  to  say 
value  of  the  lots,  in  the  expense  of  con-  that  the  town  in  which  the  county  seat 
structing  the  improvements,  or  to  the  is  located  should  build  the  county  build- 
question  whether  the  lot  is  injured  or  ings,  or  that  the  county  where  the  capital 
benefited  by  their  construction.  Corner  is  should  construct  the  public  edifices  of 
lots  are  required  to  construct  and  keep  in  the  State,  upon  ttie  ground  that,  by  being 
repair  three  times  as  much  as  other  lots ;  located  nearer,  they  derived  a  greater 
and  yet  it  is  well  known  that  the  differ-  benefit  than  others.  If  the  question, 
ence  in  value  bears  no  proportion  to  this  therefore,  was,  whether  the  system  of 
difference  in  burden.  In  front  of  one  lot  assessment  could  be  sustained  upon 
the  expense  of  building  the  street  may  principle,  I  should  Iwve  no  hesitation 
exceed  the  value  of  the  lot ;  and  its  con*  in  deciding  it  in  the  negative.  I  fully 
struction  may  impose  on  the  owner  agree  with  the  reasoning  of  the  Supreme 
additional  expense,  to  render  his  lot  ao-  Court  of  Louisiana  in  the  case  of  Muni- 
cessible.  In  front  of  another  lot  of  even  cipality  No.  2  v.  White,  9  La.  Ann.  447, 
much  greater  value,  the  expense  is  com-  upon  this  point 

paratively  slight.    These  uiequalities  are  "  But  the  question  is  not  whether  this 

obvious ;  and  1  have  always  thought  that  system  is  established  upon  sound  prin- 

the  principle  of  such  assessments  was  ciples,  but  whether  the  legislature  has 

radicftUy  wrong.    They  have  been  very  power,  under  the  constitution,  to  estab- 

extensively  discussed,  and  sustained  upon  lish  such  a  system.     As  already  stated, 

the  ground  that  the  lot  should  pay  be-  if   the  provision  requiring  the  rule   of 

cause  it  receives  the  benefit.    But  if  this  taxation  to  be  uniform  was  the  only  one 

be  true,  that  the  improvements  in  front  bearing  upon  the  question,  I  should  an- 

of  a  lot  are  made  for  the  benefit  of  the  lot  swer  this  also  in  the  negative.    But  there 

only,  then  the  right  of  the  public  to  tax  is  another  provision  which  seems  to  me 

the  owner  at  all  for  that  purpose  fails;  so  important,  that  it  has  changed  the  re- 

because  the  public  has  no  right  to  tax  the  suit  to  which  I  should  otherwise  have  ar- 

citizen  to  make  him  build  improvements  rived.    That  provision  is  §  8  of  art.  11, 

for  his  own  benefit  merely.    It  must  be  and  is  as  follows :  '  It  shall  be  the  duty  of 

fur  a  public  purpose ;  and  it  being  once  the  legislature,  and  they  are  hereby  eoo- 

esublishedthatthe  construction  of  streets  powered,  to  provide  for  the  organization 

is  a  public  purpose  that  will  justify  taxa-  of  cities  and  incorporated  villages,  and 

tion,  I  think  it  follows,  if  the  matter  is  to  to  restrict  their  powet  of  taxation,  as8es9-' 

be  settled  on  principle,  that  the  taxation  men/,  borrowing  money,  contracting  debts, 

should  be  equal  and  uniform,  and  that  to  and  loaning  their  credit,  so  as  to  prevent 

make  it  so  the  whole  taxable  property  of  abuses  in  assessments  and  taxation,  and 

the  political  division  in  which  the  im-  in  contracting  debts  by  such  municipal 

provement  is  made  should  be  taxed  by  corporations." 

a  uniform  rule  for  the  purpose  of   its  "  It  cannot  well  be  denied  that  if  the 

construction.  word  '  assessment,'  as  used  in  this  section, 

*'  But  in  sustaining  these  assessments  had  reference  to  this  established  system 

when  private  property  was  wanted  for  a  of   special    taxation  for   municipal  im- 

•treet,  it  has  been  said  the  State  could  provements,  that  then  it  is  a  clear  recog- 
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a  Tiew^  to  local  improvements.  The  cases  of  drains  to  relieve 
swamps,  marshes,  and  other  low  lands  of  their  stagnant  water, 
and  of  levees  to  prevent  lands  being  overflowed  by  rivers,  will  at 
once  suggest  themselves.  In  providing  for  such  cases,  however, 
the  legislature  exercises  another  power  besides  the  power  of  tax- 
ation. On  the  theory  that  the  drainage  is  for  the  sole  purpose  of 
benefiting  the  lands  of  individuals,  it  might  be  difficult  to  defend 
such  legislation.  But  if  the  stagnant  water  causes  or  threatens 
disease,  it  may  be  a  nuisance,  which,  under  its  power  of  police,  the 
State  would  have  authority  to  abate.  The  laws  for  this  purpose, 
so  far  as  they  have  fallen  under  our  observation,  have  proceeded 
upon  this  tlieory.  Nevertheless,  when  the  State  incurs  expense 
in  the  exercise  of  its  police  power  for  this  purpose,  it  may  be  proper 
to  assess  that  expense  upon  the  portion  of  the  community  specially 
and  peculiarly  benefited.  The  assessment  is  usually  made  with 
reference  to  the  benefit  to  property ;  and  it  is  difficult  to  frame  or 

nition  of  the  existence  and  legality  of  the  case  of  Hill  t;.  Higdon,  referred  to,  is  dlf- 

power."    And  the  court,  having  reached  ferent    There  the  expense  of  improving 

tlie  conclusion  that  the  word  did  have  tlie  street  was  assessed  upon  the  property 

reference  to  such  an  established  system,  abutting  on  the  street,  in  proportion  to 

sustained  the  assessment,  adding :  "  The  the  foot  front.    The  decision  there  was, 

same  effect  was  given  to  tlie  same  clause  that   the    constitutional   proyision   that 

in  the  Constitution  of  Ohio,  by  the  Su-  "laws  shall  be  passed  taxing  by  a  uni- 

preme  Court  of  that  State,  in  a  recent  form  rule  all  moneys,  &c.,  and  also  all 

decision  in  the  case  of  Hill  v,  Higdon,  real  and  personal  property,  according  to 

5  Ohio,  N.  B.  243.    And  the  reasoning  of  the  true  value  in  money,"  had  no  refer- 

Cliiiff  Justice  lianney  on  the  question  I  ence  to  these  local  assessments,  which 

Uiink  it  impossible  to  answer."  might  still  be  made,  as  they  were  before 

If  the  State  of  Wisconsin  had  any  set-  the  constitution  was  adopted,  with  refer- 

tled  and  known  practice,  designated  as  ence  to  the  benefits  conferred.    The  case, 

assessments,  under  which  each  lot-owner  therefore,  showed  a  rule  of  apportionment 

was  compelled  to  construct  the  streets  in  which  was  made  applicable  throughout 

front  of  his  lot,  then  the  constitution  as  the  taxing  district,  to  wit,  along  the  street 

quoted  may  well  be  held  to  recognize  so  far  as  the  Improvement  extended.  The 

such  practice.    In  this  view,  however,  it  case  of  State  v.  City  of  Portage,  12  Wis. 

is  still  difficult  to  discover  any  "  restrio-  662,  holds  that  a  law  authorizing  the  ex- 

tion  "  in  a  law  which  perpetuates  the  ai^  pense  of  an  improvement  to  be  assessed 

bitrary  and  unjust  custom,  and  which  still  upon  the  abutting  lots,  in  proportion  to 

permits  the  whole  expense  of  making  the  their  front  or  size,  would  not  justify  and 

street  in  front  of  each  lot  to  be  imposed  sustain  city  action  which  required  the 

upon  it.    I'he  only  restriction  which  the  owner  of  each  lot  to  bear  the  expense 

law  imposes  is,  that  its  terms  exclude  of  the  improvement  in  front  of  it 
uniformity,  equality,  and  justice,  which         It  has  been  often  contended  that  taxa- 

surely  could  not  be  the  restriction  the  tion  by  fnmtage  waa  in  effect  a  taking  of 

constitution    designed.      Certainly    the  property  for  the  public  use,  but  the  courts 

learned  judge  shows  very  clearly  that  have  held  otherwise.    People  v.  Mayor, 

such  a  law  is  unwarranted  as  a  legiii-  &c.  of  Brooklyn,  4  N.  T.  419;  Allen  v. 

mate  exercise  of  the  taxing  power ;  and  Drew,  44  Vt  174 ;  Warren  v.  Henley,  31 

as  it  cannot  be  warranted  under  any  other  Iowa,  81;   Wasliington  Avenue,  69  Pa. 

|K>wer  known  to  constitutional  govern-  St.  852,  8  Am.  Rep.  266;  White  v.  Peo- 

ment,  the  authority  to  adopt  it  should  pie,  94  111.  604. 
not  be  found  in  doubtful  words.     The 
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to  conceive  of  any  other  rule  of  apportionment  that  would  operate 
80  justly  and  so  equally  in  these  cases.  There  may  be  difficulty 
in  the  detail ;  difficulty  in  securing  just  and  impartial  assessments; 
but  the  principle  of  such  a  law  would  not  depend  for  its  soundness 
upon  such  considerations.^ 

^  See  Reeres  v.  Treuarer  of  Wood  maintainiDg  a  pablic  nuisance  because 
Co.,  8  Ohio  St.  338;  Sessions  v.  Crunk-  they  did  not  drain  them;  even  though 
linton,  20  Ohio  St  349;  French  v.  Kirk-  they  were  the  owners  of  the  lands  upon 
land,  1  Paige,  117 ;  Phillips  v.  Wickham,  which  the  obstructions  are  situated.  It 
1  Paige,  590;  Anderson  v.  Kerns  Co.,  14  does  not  appear  by  the  act  or  the  com- 
Ind.  199;  O'Reiley  v.  Kankakee  Co.,  32  plaint  that  the  sickness  to  be  prevented 
Ind.  169;  Draining  Co.  Case,  11  La.  Ann.  prevails  among  inhabitants  on  the  wet 
388;  Hagar  v.  Supervisors  of  Tolo,  47  lands,  nor  whether  -  these  lands  will  be 
Cal.  222;  Davidson  v.  New  Orleans,  00  benefited  or  injured  by  draining;  and 
U.  S.  97.  IRe  Tuthill,  168  N.  Y.  138,  certainly,  unless  they  will  be  benefited, 
57  N.  E.  803, 49  L.  R.  A.  781.^  In  Wood-  it  would  seem  to  be  partial  legislation  to 
ruff  0,  Fisher,  17  Barb.  224,  Hand,  J.,  tax  a  certain  tract  of  land,  for  tlie  expense 
speaking  of  one  of  these  drainage  laws,  of  doing  to  it  what  did  not  improve  it, 
says :  "  If  the  object  to  be  accomplished  merely  because,  in  a  state  of  nature,  it 
by  this  statute  may  be  considered  a  pub-  may  be  productive  of  sickness.  Street 
lie  improvement,  the  power  of  taxation  assessments  are  put  upon  the  ground  that 
seems  to  have  been  sustained  upon  analo-  the  land  assessed  is  improved,  and  its 
gous  principles.  [Citing  People  o.  Mayor,  value  greatly  enhanced."  The  remarks 
&C.  of  Brooklyn,  4  N.  Y.  419 ;  Thomas  v.  of  Green,  J.,  in  Williams  v.  Mayor,  &c. 
Leland,  24  Wend.  65 ;  and  Livingston  v.  of  Detroit,  2  Mich.  500,  567,  may  be  here 
Mayor,  &c.  of  New  York,  8  Wend.  85,  22  quoted :  "  Every  species  of  taxation,  in 
Am.  Dec.  622.]  But  if  the  object  was  every  mode,  is  in  theory  and  principle 
merely  to  improve  the  property  of  indi-  based  upon  an  idea  of  compensation,  ben- 
viduals,  I  think  the  statute  would  be  void,  efit,  or  advantage  to  the  person  or  prop- 
al though  it  provided  for  compensation,  erty  taxed,  either  directly  or  indirectly. 
The  water  privileges  on  Indian  River  If  the  tax  is  levied  for  the  support  of 
cannot  be  taken  or  affected  in  any  way  the  government  and  general  police  of 
solely  for  the  private  advantage  of  oth-  tlie  State,  for  the  education  and  moral 
ers,  however  numerous  the  beneficiaries,  instruction  of  the  citizens,  or  the  con- 
Several  sUtutes  have  been  passed  for  struction  of  works  of  internal  improve- 
draining  swamps,  but  it  seems  to  me  that  ment,  he  is  supposed  to  receive  a  just 
the  principle  above  advanced  rests  upon  compensation  in  the  security  which  the 
natural  and  constitutional  law.  The  pro-  government  affords  to  his  person  and 
f essed  object  of  this  statute  is  to  promote  property,  the  means  of  enjoying  his  pos- 
public  health.  And  one  question  that  sessions,  and  their  enhanced  capacity  to 
arises  is,  whether  the  owners  of  large  contribute  to  his  comfort  and  gratiflca- 
tracts  of  land  in  a  state  of  nature  can  tion,  which  constitute  their  value." 
be  taxed  to  pay  the  expense  of  draining  It  has  been  held  incompetent,  how- 
them,  by  destroying  the  dams,  Ac.,  of  ever,  for  a  city  which  has  itself  created 
other  persons  away  from  the  drowned  a  nuisance  on  the  property  of  a  citizen, 
lands,  and  for  the  purposes  of  public  to  tax  him  for  the  expense  of  removing 
health.  This  law  proposes  to  destroy  the  or  abating  it.  Weeks  v.  Milwaukee,  10 
water  power  of  cerUin  persons  against  Wis.  258. 

their  will,  to  drain  the  hinds  of  others,  In  Egyptian  Levee  Co   v.  Hardin.  27 

also,  for  all  that  appears,  against  their  Mol  495,  it  was  held  that  a  special  assess- 

will ;  and  all  at  the  expense  of  the  latter,  ment  for  the  purpose  of  reclaiming  a  dis- 

for  this  public  goo^l.    If  this  taxation  is  trict  from  inundation  might  properly  be 

illegal,  no  mode  of  compensation  is  pro-  laid  upon  land  in  proportion  to  its  area, 

vided,  and  all  is  illegal."    "  The  owners  and  that  the  constitutional  provision  that 

of  these  Unds  could  not  be  convicted  of  taxation  should  be  levied  on  property  in 
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Sewers  in  cities  and  populous  districts  are  a  necessity,  not  only 
that  tlie  streets  may  be  kept  clOan  and  in  repair,  but  to  prevent 
the  premises  of  individuals  from  becoming  nuisances.     The  ex- 
pense of  these  is  variously  assessed.     It  may  unquestionably  be 
made  by  benefits  and  by  frontage  under  proper  legislation.^     In 
certain  classes  of  cases,  it  has  been  customary  to  call  upon  the 
citizen  to  appear  in  person  and  perform  service  for  the  State,  in 
the  nature  of  police  duties.     The  burden  of  improving  and  repair- 
ing the  common  highways  of  the  country,  except  in  tiie  urban 
districts,  is  generally  laid  upon  the  people  in  the  form  of  an 
assessment  of  labor.     The  assessment  may  be  upon  each  citizen, 
in  proportion  tp  his  property;  or,  in  addition  to  the  property 
assessment,  there  may  be  one  also  by  the  poll.     But  though  the 
public  burden  assumes  the  form  of  labor,  it  is  still  taxation,  and 
must  therefore  be  levied  on  some  principle  of  uniformity.     But  it 
is  a  peculiar  species  of  taxation ;  and  the  general  terms  ^^  tax  "  or 
"taxation,"  as  employed  in  the  State  constitutions,  would  not 
generally  be  understood  to  include  it.     It  has  been  decided  that 
the  clause  in  the  Constitution  of  Illinois,  that  "  the  mode  of  levy- 
ing a  tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a 
tax  in  proportion  to  the  value  of  the  property  he  or  she  has  in 
his  or  her  possession,"  did  not  prevent  tlie  levy  of  poll-taxes  in 
highway  labor.     "The  framers  of  the  constitution  intended  to 
direct  a  uniform  mode  of  taxation  on  property,  and  not  to  pro- 
proportion  to  its  valuation  did  not  pre-    Rutherford  v.  Hamilton,  97  Mo.  543.  11 
dude  this   mode   of  assetMnent.      The    S.  W.  249;  Stroud  t).  Philadelphia,  61  Pa. 
same  ruUng  was  made  in  Louisiana  cases.    St.  256 ;  Philadelphia  v,  Tyron,  85  Pa.  St. 
Crowley  v.  Copley,  2  La.  Ann.  329;  Yeat-    401 ;  Warner  r.  Grand  Haven,  30  Mich, 
man  <;.  Crandall,  11  La.  Ann.  220;  Wal-    24.     It  may  be  made  according  to  the 
lace  V.  Shelton,  14  La.  Ann.  498;  Bishop    yalue  of  the  lots:  Mason  v.  Spencer,  85 
V.  Marks,  15  La.  Ann.  147;  Richardson  v.    Kan.  512, 11  Pac.  402;  Snow  v.  Fitch  burg, 
Morgan,  Id  La.  Ann.  429.    So  with  ref-    186  Mass.  183;  or  by  area.    Keese  r.  Den- 
erence  to  assessments  for  irrigating  arid    yer,  10  Col.  112,  15  Pac.  825.    It  would 
lands.    Turlock  Irrig.  Dist.  o,  Williams,    not  be  competent,  however,  to  make  the 
76  Cal.  860,  18  Pac.  379.    And  see  McGe-    assessment  for  a  city  sewer  by  the  area 
hee  v.  Math  is,  21  Ark|  40;  Jones  i?.  Boston,    upon  both  in  and  out  lots,  as  this,  from 
104  Mass.  461 ;  Daily  v.  Swope,  47  Miss,    the  nature  of  the  case,  could  not  possibly 
367 ;  Alcorn  r.  Hamer,  88  Miss.  652 ;  Boro    be  equal.    Thomas  v.  Gain,  85  Mich.  155. 
V,  Phillips  Co.,  4  Dill.  216.    [^Expense  of    Street  sprinkling  may  be  paid  for  acwrd- 
street  sprinkling  may  be  met  by  special    ing  to  the  frontage  upon  the  street  sprin- 
assessments  on  the  benefit  rule.    Phillips    kled.    State  v.  Reis,  38  Minn.   371,  88 
Academy  v.  Andover,  175  Mass.  118,  56    N.  W.  97.     [^Expense  of  maintenance  of 
N.  E  841,  48  L  R.  A.  550.^  sewers,  as  well  as  of  construction,  may  be 

1  In  England  it  is  made  by  benefits,  met  by  special  assessments  according 
In  this  country  different  methods  are  to  benefits.  Carson  v,  Brockton  Sewer 
adopted.  See  Wright  v.  Boston.  9  Cush.  Comm'rs,  182  U.  S.  898,  21  Sup.  Ct.  Rep. 
288;  I^minsterv.Conant,  189Mfl88.384,  860,  aff.  175  Mass.  242,  56  N.  E.  1,  48 
2  N.  E.  690;  Cone  v.  Hartford,  28  Conn.  L.  R.  A.  277.] 
868;    St.  Louis  v.  Oeters,  86  Mo.  456; 
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bibit  any  other  species  of  taxation,  but  to  leave  the  legislature 
he  power  to  impose  such  other  taxes  as  would  be  consonant  to 
public  justice,  and  as  the  circumstances  of  the  country  might  re- 
quire. They  probably  intended  to  prevent  the  imposition  of  an 
arbitrary  tax  on  property,  according  to  kind  and  quantity,  and 
without  reference  to  value.  The  inequality  of  that  mode  of  taxa- 
tion  was  the  object  to  be  avoided.  We  cannot  believe  they 
intended  that  all  the  public  burdens  should  be  borne  by  those 
having  property  in  possession,  wholly  exempting  the  rest  of  the 
community,  who,  by  the  same  constitution,  were  made  secure  in 
the  exercise  of  the  rights  of  suffrage,  and  all  the  immunities  of 
the  citizen."  ^  And  in  another  case,  where  an  assessment  of  high- 
way labor  is  compared  with  one  upon  adjacent  property  for  widen- 
ing a  street,  —  which  had  been  held  not  to  be  taxation,  as  that 
term  was  understood  in  the  constitution,  —  it  is  said:  ^^An 
assessment  of  labor  for  the  repair  of  roads  and  streets  is  less  like 
a  tax  than  is  such  an  assessment.  The  former  is  not  based  upon, 
nor  has  it  any  reference  to,  property  or  values  owned  by  the  per- 
son of  whom  it  is  required,  whilst  the  latter  is  based  alone  upon 
the  property  designated  by  the  law  imposing  it  Nor  is  an  assess- 
ment a  capitation  tax,  as  that  is  a  sum  of  money  levied  upon 
each  poll.  Tliis  rate,  on  the  contrary,  is  a  requisition  for  so 
many  days'  labor,  which  may  be  commuted  in  money.  No  doubt, 
the  number  of  days  levied,  and  the  sum  which  may  be  received 
by  commutation,  must  be  uniform  within  the  limits  of  the  dis- 
trict or  body  imposing  the  same.  This  requisition  for  labor  to 
repair  roads  is  not  a  tax,  and  hence  this  exemption  is  not  repug- 
nant to  the  constitution."  ^ 

It  will  be  apparent  from  what  has  already  been  said,  that  it  is 
not  essential  to  the  validity  of  taxation  that  it  be  levied  according 
to  the  rules  of  abstract  justice.^  It  is  only  essential  that  the 
legislature  keep  within  its  proper  sphere  of  action,  and  do  not 
impose  burdens  under  the  name  of  taxation  which  are  not  taxes 
in  fact ;  and  its  decision  as  to  what  is  proper,  just,  and  politic, 

1  Sawyer  v.  City  of  Alton,  4  HI.  127,  adjoining  premises  Irrespectire  of  any  ap- 

180;  State  v.  Halifax,  4  Dev.  345;  Ame-  portionment,  and  appears  to  suppose  our 

nia  V,  Stamford,  6  Johns.  02 ;  Draining  Ttews  rest  upon  the  injustice  of  such  a 

Co.  Case,  11  La  Ann.  338,  372.  proceeding.    This  is  not  strictly  correct; 

'  Town  of   Pleasant  v.  Kost,  29  III  it  may  or  may  not  be  Just  in  any  particu- 

400,  404.  lar  case ;  but  taxation  necessarily  implies 

*  Frellsen  v.  Malian,  21  La.  Ann.  70;  apportionment,  and  even  a  just  burden 

People  r.  Whyler,  41  Cal.  351  ;  Warren  cannot  be  imposed  as  a  tax  without  it 

V.  Henley,  81  Iowa,  81.    In  tliis  last  case,  [See  a  peculiar  case  in  Baldwin  v.  Doug- 

Beck,  J.,  criticises  the  position  talten  ante,  las  County,  37  Neb.  288,  56  N.  W.  876, 

pp.  780-782,  that    the  cost  of  a  local  20  L.  R.  A.  850,  declaring  a  doubtful 

improvement  cannot  be  imposed  on  the  rale.^ 

47 
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must  then  be  final  and  conclusive.  Absolute  equality  and  strict 
justice  are  unattainable  in  tax  proceedings.  Tlie  legislature  must 
be  left  to  decide  for  itself  how  nearly  it  is  possible  to  approxi- 
mate so  desirable  a  result.  It  must  happen  under  any  tax  law 
that  some  property  will  be  taxed  twice,  while  other  property  will 
escape  taxation  altogether.^  Instances  will  also  occur  where  per- 
sons will  be  taxed  as  owners  of  property  which  has  ceased  to 
exist.  Any  system  adopted  for  taking  valuations  of  property 
must  fix  upon  a  certain  time  for  that  purpose,  and  a  party  be- 
comes liable  to  be  taxed  upon  what  he  possesses  at  the  time  the 
valuing  officer  calls  upon  him.  Yet  changes  of  property  from 
person  to  person  are  occurring  while  the  valuation  is  going  on, 
and  the  same  parcel  of  property  may  be  found  by  the  assessor  in 
the  hands  of  two  different  persons,  and  be  twice  assessed,  while 
another  parcel  in  the  transfer  from  hand  to  hand  fails  to  be 
assessed  at  all.  So  the  man  who  owns  property  when  the  assess- 
ment is  taken  may  have  been  deprived  of  it  by  accident  or  other 
misfortune  before  the  tax  becomes  payable ;  but  the  tax  is  never- 
theless a  charge  against  him.  And  when  the  valuation  is  made 
but  once  in  a  series  of  years,  the  occasional  hardships  and  in- 
equalities in  consequence  of  relative  changes  in  the  value  of 
property  from  various  causes,  becomes  sometimes  very  glaring. 
Nevertheless,  no  question  of  constitutional  law  is  raised  by  these 
inequalities  and  hardships,  and  the  legislative  control  is  complete.^ 

^  Duplicate  taxation  most  occasion-  nessee,  161  U.  S.  184,  16  Sup.  Ct.  Rep. 

ally  take  place,  howerer  carefully  the  456,  8.  c.  163  U.  S.  416, 16  Sup.  Ct.  Rep. 

law  may  hare  been  framed  to  avoid  it.  lllSy  where  it  is  held  that  the  language 

A  tax  cannot  be  set  aside  on  that  ground  "  Said  Institution  .  .  .  shall  pay  to  the 

merely.    Augusta  Bank  v.  Augusta,  36  State  an  annual  tax  of  }  of  1  per  cent 

Me.  256.    It  is  customary  to  tax  corpora-  on  each  share  of   capital  stock,  which 

tions  on  their  capital  stock,  or  on  their  shall    be  in   lieu   of    all  other   taxes" 

property,  and   also   the  corpifirators  on  makes  the  shares  in  tlie  hands  of  the 

their  shares ;  and  this  is  entirely  admis-  stockholders  non-taxable.    But  the  bank 

sible.    FMrrington  r.  Tennessee,  95  U.  S.  may  be   taxed   upon   its  capital   stock 

679;    Sturges  r.  Carter,  114  U.  S.  511,  under  that   provision.     Shelby    Co.    v. 

5  Sup.  Ct.  Rep.  1014 ;  Belo  r.  Commis-  Union  &  Planters'  Bank,  161  U.  S.  149, 

sioners,  82  N.  C.  415.  88  Am.  Rep.  688;  16  Sup.  Ct.  Rep.  558.3    ^  ^^^  °^*7  be 

Bradley  v.  Bander,  36  Ohio  St.  28,  38  Am.  taxed  at  its  full  value,  and  also  the  mort- 

R«p.  647 ;  Cook  r.  Burlington,  69  Iowa,  gage  upon  it.    People  v.  Board  of  Snper- 

251,  13  N.  W.  118;   Lee  v,  Sturges,  46  visors,  71  Mich.  16,38  N.  W.  639.    [But 

Ohio  St.  153, 19  N.  £.  660.    The  tax  on  not  in  California.    Germania  Trust  Co. 

the  shares  may  be  collected  from  the  cor-  v,  San  Francisco,  128  Cal.  689,  61  Pac. 

poration  out  of  dividends.     Street  Rail-  178.^ 

road  Co.  v.   Morrow,  87  Tenn.  406,  11         >  In  Shaw  v.  Dennis,  10  III.  405,  ob- 

S.  W.  848.    But  it  is  said  the  intent  to  jection  was  taken  to  an  assessment  made 

tax  both  stock  and  shares  must  be  clear,  for  a  local  improvement  under  a  special 

Penn.  Co.  v.  Com.,  —  Pa.  St  — ,  16  Atl.  statute,  that  the  commissioners,  in  deter- 

456.    [And  see  Farrington  t\  Tennessee,  mining  who  should  be  liable  to  pay  the 

96  U.  S.  679,  and  Bk.  of  Commerce  v.  Ten-  tax,  and  the  amount  each  should  pay,' 


\ 


CH.  XIV.]  THE  POWBR  OF  TAXATION.  739 

The  legislature  must  also,  except  when  an  unbending  rule  has 
been  prescribed  for  it  by  the  constitution,  have  power  to  select 
in  ita  discretion  the  subjects  of  taxation.^  The  rule  of  uniform- 
ity requires  an  apportionment  among  all  the  subjects  of  taxation 
within  the  districts;  but  it  does  not  require  that  everything 
which  the  legislature  might  make  taxable  shall  be  made  so  in 
fact.  Many  exemptions  are  usually  made  from  taxation  from 
reasons  the  cogency  of  which  is  at  once  apparent.  The  agencies 
of  the  national  government,  we  have  seen,  are  not  taxable  by  the 
States ;  and  the  agencies  and  property  of  States,  counties,  cities, 
boroughs,  towns,  and  villages  are  also  exempted  by  law,  (a)  be- 

were  to  be  governed  by  the  last  assess-  the  legislature  may  exempt  lands  receired 
ment  of  taxable  property  in  the  county,  from  the  Federal  government  in  trust  to 
It  was  insisted  that  this  was  an  unjust  aid  in  the  building  of  railways  without 
criterion,  for  a  man  might  have  disposed  regard  to  the  constitutional  provisions 
of  all  the  taxable  property  assessed  to  concerning  exemptions.  See  Steams  v, 
liim  in  the  last  assessment  before  tills  tax  Minnesota,  179  U.  S.  223,  21  Bup.  Ct 
was  actually  declared  by  the  commission-  Rep.  78,  and  Dulutli  &  I.  R.  R  Co.  v.  St. 
ers.  The  court,  however,  regarded  the  Louis  Co.,  179  U.  S.  802, 21  Sup.  Ct.  Rep. 
objection  as  more  refined  than  practical,  124.  Held,  that  an  exemption  of  $5,000 
and  one  that,  if  allowed,  would  at  once  in  each  estate  from  the  operation  of  the 
anniliilate  the  power  of  taxation.  "  In  inheritance  tax  law  is  void,  as  being  rc- 
the  imposition  of  taxes,  exact  and  criti-  pugnant  to  the  requirement  of  uniform- 
cal  justice  and  equality  are  absolutely  ity.  Re  Cope,  191  Pa.  1,  48  Atl.  79,  45 
unattainable.  If  we  attempt  it,  we  might  L.  II.  A.  816.  Wliere  the  Constitution 
have  to  divide  a  single  year's  tax  upon  a  requires  that  the  legislature  "  shall  pro- 
given  article  of  property  among  a  dozen  vide  by  law  for  a  uniform  and  equal  rate 
different  individuals  who  owned  it  at  dif-  of  assessment  and  taxation,  and  shall 
ferent  times  during  the  year,  and  then  be  prescribe  such  regulations  as  shall  secure 
almost  as  far  from  the  desired  end  as  a  just  valuation,"  failure  on  the  part  of 
when  we  started.  The  proposition  is  tlie  legislature  to  prescribe  such  rules  for 
Utopian.  The  legislature  must  adopt  any  class  of  property  {e.g.  paid-up  and 
some  practical  system;  and  there  is  no  partly  paid-up  Ufe  insurance  policies) 
more  danger  of  oppression  or  iigustice  in  exempts  that  class.  State  Board  of  Tax 
taking  a  former  valuation  than  in  relying  Commissioners  v,  HoUiday,  150  Ind.  216, 
upon  one  to  be  made  subsequently/*  49  N.  E.  14,  42  L.  R.  A.  826.  In  Mary- 
And  see  People  v.  Worthington,  21  111.  land  tiie  legislature  cannot  exempt  per- 
171.  sonal  property  and  improvements  upon 
^  Wisconsin  Cent.  R.  R.  Co.  v.  Taylor  lands,  leaving  the  bare  land  values  to  be 
Countr,  62  Wis.  87,  8  N.  W.  838;  Strat-  assessed.  Wells  v.  HyatUville  Comm'rs, 
ton  V.  Collins,  43  N.  J.  568;  New  Orleans  77  Md.  125,  26  Atl.  857,  20  L.  R.  A.  89. 
V.  People's  Bank.  82  La.  Ann.  82 ;  New  Oregon  legislature  cannot  exempt  rail- 
Orleans  V.  Fourchy,  80  La.  Ann.  pt.  1,  road  property  upon  condition  that  State 
910;  Gibbons  v.  Dist.  Columbia,  116  U.  S.  troops  and  munitions  of  war  be  carried 
401,  6  Sup.  Ct  Rep.  427;  University  v.  free.  Hogg  i-.  Mackay,  23  Oreg.  889,  31 
Skidmore,^  87  Tenn.  155,  9  S.  W.  892.  Pac.  779, 19  L.  R.  A.  77,  and  note  upon 
But  if  provision  for  certain  exemptions  power  of  exemption.  No  exemptions 
is  made  by  the  constitution,  no  others  allowed  in  North  Carolina.  Redmond  v. 
are  valid.  Le  Due  v,  Hastings,  89  Minn.  Tarboro,  106  N.  C.  122,  10  S.  £.  845,  7 
110.  88  N.  W.  808.    [But  it  seems  that  L.  R.  A.  589.1] 

(a)  [But  in  Kentucky,  a  municipal  corporation  may  be  taxed  upon  its  franchise 
to  operate  water-works.  Newport  v.  Com.,  106  Ky.  434,  50  S.  W.  845,  45  L.  R.  A. 
518.    Public  parks  and  the  property  used  by  the  fire  department  are  public  prop- 


740  CONSTITUTIONAL  LIMITATIONS.  [CH.  XIV. 

cause,  if  any  portion  of  the  public  expenses  was  imposed  upon  thcni, 
it  must  in  some  form  be  collected  from  the  citizens  before  it  can 
be  paid.  No  beneficial  object  could  therefore  be  accomplished  by 
any  such  assessment.  The  property  of  educational  and  religious 
institutions  is  also  generally  exempted  from  taxation  by  law  upon 
very  similar  considerations,  and  from  a  prevailing  belief  that  it  is 
the  policy  and  the  interest  of  the  State  to  encourage  them.^    If 

^  As  in  the  case  of  other  special  privi-  is  conveyed,  althoajrh  legal  title  may  not 
leges,  exemptions  from  taxation  are  to  be  be  given  until  long  after.     Winona  &  St. 
strictly  construed.     Trustees  of  M.  E.  Peter  Land  Company  v.  Minnesota,  159 
Church  V.  Ellis,  88  Ind.  8 ;  State  v.  Mills,  U.  S.  626,  16  Sup.  Ct.  Bep.  88.    Exemp- 
34  N.  J.  177 ;  Nashville,  &c.  R.  R.  Co.  v.  tions  not  so  strictly  construed  as  to  de- 
Hodges,   7    Lea,  663;    Railway    Co.   v,  feat  their  purpose.     Brown  University 
Philadelphia,    101   U.    8.   628;    Morris  v.  Granger,  10  R.  L  704,  86  AU.  720,  86 
V,  Royal  Arch  Masons,  08  Tex.  698,  6  L.  R.  A.  847.     Exemption  of  shares  of 
S.  W.  619 ;  Yazoo  &  M.  Y.  R.  R.  Co.  v.  stock  from  taxation  exempts  the  company 
Thomas,  66  Miss.  653,  6  So.  108 ;  People  unless  the  contrary  expressly  appears. 
V.  Davenport,  91  N.   Y.  674;   Common-  State  v.  Heppenheimer,  68  N.  J.  L.  638, 
wealth's  Appeal,  127  Pa.  St.  436,  17  Atl.  84  Atl.  1001,  32  L.  R.  A.  643.    For  other 
1094;  Third  Cong.   Soc.  v,   Springfield,  cases  on  exemptions,  see  Commonwealth 
147Mass.  396,  18  N.E.  68;  ante,  896;  and  v.   Juniata  Coke  Co.,  167  Pa.   607,  27 
many  other  cases    cited    in  Cooley  on  AU.  373,    22   L.    R.    A.  232;    Com.  v. 
Taxation,  146.  [[Exemption  of  the  capital  Pottsville  Iron  &  S.  Co.,   167  Pa.  600, 
of  a    bank    does  not  include  property  27  AtL  371,  22  L.  R.  A.  228;  Ramsey 
bought  in  on  foreclosure  of  its  stock  and  County  v.  MacAlester  College,  61  Minn, 
stock-loan  mortgages.    Louisiana  v.  Bd.  437,  68  N.  W.  704,  18  L.  R.  A.  278; 
of  Assessors,  167  U.  S.  407,  17  Sup.  Ct.  Re  Prime's  EsUte,  136  N.   Y.  347.  32 
Rep.  1000;  Bk.  of  Commerce  u.  Tennes-  N.  E.   1091,   18  L.  R.  A.  713;  State  u. 
see,  161  U.  S.  134,  10  Sup.  Ct.  Rep.  450 ;  Keokuk  &  W.  R.  Co.,  99  Mo.  30, 12  S.  W. 
Shelby  Co.  v.  Union  &  Planters*  Bank,  161  290, 6  L.  R.  A.  222.^  The  local  authorities 
U.  S.  149, 16  Sup.  Ct.  Rep.  668.    Whether  cannot  be  authorized  by  the  legislature 
exemption  is  contract  or  not,  see  Tucker  to  make  exemptions.    Earns  worth  Co.  v. 
V.  Ferguson,  22  L.  ed.  U.  S.  806,  and  note.  Lisbon,   62  Me.  461 ;   Wilson  v.  Super- 
Exemptions  narrowly  construed.     Ford  visors  of  Sutter,  47  Cal.  91;  State  v.  Han- 
V.  Delta  &  Pine  Land  Co.,  164  U.  S.  662,  nibal,  &c.  R.  R.  Co.,  76  Mo.  208;  Austin  i;. 
17  Sup.  Ct.  Rep.  230;   Byram  v.  Marion  Gas  Co.,  69  Tex.  180,  7  S.  W.  200.    See 
Co.Comm'rs,  145  Ind.  240,  44  K.  E.  357,  Brewer  Brick  Co.  v.  Brewer,  62  Me.  62, 
33  L.  R.  A.  476;  Montana  Catholic  Mis-  16  Am.  Rep.  396;  State  v.  Hudson,  &c. 
sion  v.Jj.  &  C.  County,  13  Mont.  659,  36  ComVs,  87  N.  J.  12;  Augusta  Factory  v, 
Pac.  2,  22  L.  R.  A.  684 ;  Wells  v.  Savan-  Augusta,  83  Ga.  734, 10  S.  E.  859.    Conn 
nah,  181  U.  S.  631,  21  Sup.  Ct.  Rep.  697,  pare  Danville  v.   Shelton,  76  Va.  326. 
afif.  107  Ga.  1,  32  S.  E.  069.    Exemption  But  they  may  doubtless  be  authorized  to 
from  taxation  of  lands  granted  by  Con-  decide  upon  tlie  facts  what  persons  or 
gress  until  such  lands  are  sold  by  railroad,  property  come  within  the  rules  of  exemp- 
extends  only  to  time  when  equitable  title  tion  prescribed  by  tlie  legislature.    It  lias 

erty  and  are  exempt.  Owensboro  v.  Com.,  106  Ky.  344,  49  S.  W.  320,  44  L.  R.  A. 
202.  But  property  not  used  for  public  purposes  is  not  within  the  rule.  San  Diego 
V.  Linda  Vista  Irrigation  Dist.,  108  Cal.  189,  41  Pac.  291,  36  L.  R.  A.  33.  Nor  is 
public  property  in  private  hands,  even  though  used  for  public  purposes.  State  r. 
Cooley,  62  Minn.  183,  64  N.  W.  379,  29  L.  R.  A.  777.  Where  the  State  cannot  be 
sued.  State  property  is  necessarily  exempt  from  special  assessments.  Mt.  Vernon  v. 
People,  147  III.  369,  86  N.  E.  638,  28  L.  R.  A.  807,  and  note  on  municipal  assessment 
of  State  property.  State  university  with  appurtenant  property  is  exempt.  Auditor 
General  u.  University,  83  Mich.  467,  47  N.  W.  440,  10  L.  R.  A.  876,  and  note.^ 
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the  State  may  cause  taxes  to  be  levied  from  motives  of  char- 
ity or  gratitude,  so  for  the  like  reasons  it  may  exempt  the  objects 
of  charity  and  gratitude  from  taxation.^  Property  is  sometimes 
released  from  taxation  by  contract  between  the  State  and  corpo- 
rations, (a)  and  specified  occupations  are  sometimes  charged  with 

been  generaUj  held  that  an  exemption  Upon  what  are  pubUc  iroprorenients,  see 
from  taxation  would  not  exempt  the  Re  Kingman,  168  Masa.  666,  27  N.  £.  778, 
property  from  being  assessed  for  a  local  12  L.  R.  A.  417,  and  note.  Upon  whether 
improTement.  Matter  of  Mayor,  &c.,  11  exemption  is  a  contract  or  not,  see  note 
Jdiins.  77;  Baltimore  v.  Cemetery  Co.,  to  22  L.  ed.  U.  S.  805;  exemption  of 
7  Md.  517 ;  La  Fayette  v.  Orphan  Asylum,  church  property,  note  to  29  L.  ed.  U.  S. 
4  La.  Ann.  1 ;  Pray  v,  Nortliern  Liberties,  680.  And  in  an  exemption  a  reservation 
81  Pa.  St. 69;  Le  Fever  p.  Detroit, 2 Mich,  of  limited  Uxing  power  to  "municipal 
586 ;  Lockwood  v,  St.  Louis,  24  Mo.  20 ;  corporations "  extends  to  municipalities 
Broadway  Baptist  Cliurch  v.  McAtee,  8  subsequently  incorporated.  Central  R. 
Rush,  508,  8  Am.  Rep.  480 ;  Universalist  &  Bkg.  Co.  v.  Wriglit,  164  U.  S.  327, 17 
Society  o.  Providence,  6  R.  1. 235 ;  Patter^  Sup.  Ct.  Rep.  80.^  Land  held  in  trust 
son  V.  Society,  &c.,  24  N.J.  886;  Cincinnati  for  the  State  is  exempt.  People  r. 
College  V.  State,  19  Ohio,  110;  Brewster  Trustees  of  Schools,  118  111.  62,  7  N.  K. 
V,  Hough,  10  N.  H.  188 ;  Seymour  v.  Hart-  262.  The  customary  constitutional  inhi- 
ford,  21  Conn.  481;  Palmer  v.  Stumph,  bitionof  any  law  respecting  an  estabiish- 
29  Ind.  329;  Peoria  v.  Kidder,  26  HI.  861 ;  ment  of  religion,  &c.,  is  not  violated  by 
Hale  V.  Kenosha,  29  Wis.  699 ;  Seamen's  an  exemption  of  church  property  from 
Friend  Society  v.  Boston,  1 16  Mass.  181 ;  taxation.  Trustees  of  Griswold  College 
Orange,  &c.  R.  R.  Co.  v.  Alexandria,  17  v.  Sute,  46  Iowa,  276,  26  Am.  Rep.  188. 
Gratt.  176;  Lima  r.  Cemetery  Ass.,  42  [Where  a  school  admits  pupils  of  all 
Oliio  St.  128 ;  State  v.  Kansas  City,  89  creeds,  races,  colors,  and  conditions  with- 
Mo.  84,  14  S.  W.  515;  Chicago  v.  Baptist  out  discrimination,  it  is  a  public  charity, 
Union,  116  III.  246,  2  N.  E.  254;  [|Lake  even  though  owned  by  a  private  corpora- 
Shore  &  M.  S.  R.  Co.  V.  Qrand  Rapids,  tion,  and  it  may  lawfully  be  exempted 
102  Mich.  874,  60  N.  W.  767,  29  L.  R.  A.  from  taxation.  White  r.  Smith,  189  Pa. 
196;  Board  of  Improvement  v.  School  222. 43  L.  R.  A.  498, 42  Atl.  126.  So  with 
Dist.,  66  Ark.  364, 19  S.  W.  969, 16  L.  R.  college  buildings  used  exclusively  as  dor- 
A.  418 ;  Zabel  v.  Louisville  B.  O.  Home,  mitories  and  boarding  halls  for  the  accom- 
92  Ky.  89, 17  S.  W.  212,  13  L.  R.  A.  668;  modation  of  students.  Tale  University  r. 
Atlanta  v.  First  Pr.  Church,  86  Ga.  730,  New  Haven,  71  Conn.  316, 42  Atl.  87,  48 
13  S.  £.  262,  12  L.  R.  A.  862,  and  note;  L.  R.  A.  490.  Exemption  will  cover  in- 
Home,  Ac.  17.  Wilkintburg,  131  Pa.  109,  come-producing  property  if  income  is  de- 
18  Atl.  937,  6  L.  R.  A.  631 ;  Adams  voted  solely  to  charitable  purposes,  and 
County  V.  Quincy,  180  111.  666,  22  N.  E.  free  education  of  female  orphan  children 
624,  6  L.  R.  A.  156,  and  note ;  note  to  4  is  such  purpose.  Trustees  of  Kentucky 
L.  R.  A.  171.]  Contra,  Trustees  M.  E.  F.  O.  Scho<>l  r.  Louisville,  100  Ky.  470, 
Ch.  r.  Atlantji,  76  Ga.  181,  and  see  Swan  36  S.  W.  921,  40  L.  R.  A.  119;  contra,  on 
Point  Cem.  v,  Tripp,  14  R.  1. 199.  [Upon  first  proposition,  Portland  H.  Benev.  So- 
exemptions  and  special  assessments,  see  ciety  v.  Kelly,  28  Oreg.  173,  42  Pac.  3,  80 
III.  Cent  R.  Co.  v.  Decatur,  126  111.92,  L.  R.  A.  167;  American  S.  S.  Union  v, 
18  N.  E  816, 1  L.  R.  A.  613,  and  note.  s.  o.  Taylor,  161  Pa.  307,  29  Atl.  26,  28  L.  R. 
147  U.  S.   190,   18  Sup.   Ct.  Rep.  293,  A.  695.] 

sustaining    the    rule    that    "  exemption         ^  But  it  is  not  competent  to  grant  ex- 

from  all  taxation  of  every  kind  '*  does  emptions  from  taxation  based  on  sex  or 

nut  exempt  from  special  assessments  for  age, — «.  g,,  widows,  maids,  and  female 

street  improvements.    See  also  San  Diego  m  inors,  —  and  an  act  attempting  to  make 

r.  Linda  Vista  Irrigation  Dist.,  108  Cal.  such  exemptions  is  void.    State  v.  In- 

189,  41  Pac.  291,  85  L.  R.  A.  33,  and  note,  dianapoiis,  69  Ind.  876,  35  Am.  Rep.  22a 

(a)  [TJpon  exemption  from  taxation,  see  note  to  22  L.  ed.  U.  S.  806-3 
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Bpecific  taxes  in  lieu  of  all  taxation  of  their  property.  A  broad 
field  is  here  opened  to  legislative  discretion.  As  matter  of  State 
policy  it  might  also  be  deemed  proper  to  make  general  exemption 
of  sufficient  of  the  tools  of  trade  or  other  means  of  support,  to 
enable  the  poor  man,  not  yet  a  pauper,  to  escape  becoming  a  pub- 
lic burden.  There  is  still  ample  room  for  apportionment  after 
all  such  exemptions  have  been  made.  The  constitutional  require- 
ment of  equality  and  uniformity  only  extends  to  such  objects  of 
taxation  as  the  legislature  shall  determine  to  be  properly  subject 
to  the  burden.^  The  power  to  determine  the  persons  and  the 
objects  to  be  taxed  is  trusted  exclusively  to  the  legislative  de- 
partment;^ but  over  all  those  objects  the  burden  must  be  spread 
or  it  will  be  unequal  and  unlawful  as  to  such  as  are  selected  to 
make  the  payment.^ 

1  State  r.  North,  27  Mo.  464 ;  People  court,  says :  "  I  have  no  doubt  this  ex- 

V,  Colman,  8  Cal.  46 ;  Durach's  Appeal,  emption  origioated  in  motives  of  gener- 

62  Pa.  St.  491 ;  Brewer   Brick    Co.  v.  osity  and  public  spirit    And  perhaps  the 

Brewer,  62  Me.  62,  16  Am.  Rep.  895.  same  motiTes  should  induce  the  taxpay- 

QCrafts  V.  Ray,  —  R.  I.  — ,  46  Atl.  1043,  ers  of  the  city  to  submit  to  the  slight  in- 

49  L.  R.  A.  004.    See  also  Maine  Water  crease  of  the  tax  thereby  imposed  on 

Co.  V.  Waterville,  98  Me.  686, 46  AtL  880,  each,  without  questioning  its  strict  legal- 

49  L.  R.  A.  294.^  ity.    But  they  cannot  be  compelled  to. 

^  Wilson  V,  Mayor,  &a  of  New  York,  No  man  is  obliged  to  be  more  generous 
4  E.  D.  Smith,  676;  Hill  o.  Higdon,  6  than  the  law  requires,  but  each  may 
Ohio  St.  248;  State  v,  Parker,  88  N.  J.  sUnd  strictly  upon  his  legal  rights.  That 
313;  State  v.  County  Court,  19  Ark.  800.  this  exemption  was  illegal,  was  scarcely 
Classes  of  property  as  well  as  classes  of  contested.  I  shall  therefore  make  no 
persons  may  be  exempted.  Butler's  Ap-  effort  to  sliow  that  the  Common  CouncU 
peal,  73  Pa.  St.  448 ;  Sioux  City  v.  School  had  no  authority  to  suspend  or  repeal  the 
District,  65  Iowa,  160.  7  N.  W.  488.  Not-  general  law  of  the  State,  declaring  what 
withstanding  a  requirement  that  "the  property  shall  be  taxable  and  what  ex- 
rule  of  taxation  shall  be  uniform,"  the  empt.  But  the  important  question  pre- 
legislature  may  levy  specific  State  taxes  seated  is,  whether,  conceding  it  to  hare 
on  corporations,  and  exempt  them  from  been  entirely  unauthorized,  it  Titiatea 
municipal  taxation.  So  held  on  the  the  tax  assessed  upon  other  property, 
ground  of  stare  decisis,  Kneeland  v.  And  upon  this  question  I  think  the  foUow- 
Milwaukee,  16  Wis.  464.  See  111.  Cent,  ing  rule  is  established,  both  by  reason  and 
R.  R.  Co.  V,  McLean  Co.,  17  III.  291 ;  New  authority.  Omissions  of  this  character, 
Orleans  t;.  Savings  Bank,  81  La.  Ann.  arising  from  mistakes  of  fact,  erroneous 
826;  Hunsaker  r.  Wright,  80  111.  146;  compuutions,  or  errors  of  judgment  on 
Portland  v.  Water  Co.,  67  Me.  186.  the  part  of  those  to  whom  the  execution  of 

*  In  the  case  of  Weeks  v.  Milwaukee,  the  taxing  laws  is  entrusted,  do  not  nece»- 
10  Wis.  242,  a  somewhat  peculiar  exemp-  sarily  ritiate  the  whole  tax.  But  inten- 
tion was  made.  It  appears  that  several  tional  disregard  of  those  laws,  in  such 
lots  in  the  city  upon  wiiich  a  new  hotel  manner  as  to  impose  illegal  taxes  on  those 
was  being  constructed,  of  the  value  of  who  are  assessed,  does.  The  first  part 
from  $160,000  to  9200,000,  were  purposely  of  the  rule  is  necessary  to  enable  taxes  to 
omitted  to  be  taxed,  under  the  direccion  be  collected  at  all.  The  execution  of 
of  the  Common  Council,  "in  view  of  the  these  laws  is  necessarily  entrusted  to  men, 
great  public  benefit  which  the  construe-  and  men  are  fallible,  liable  to  frequent 
tion  of  the  hotel  would  be  to  the  city."  mistakes  of  fact  and  errors  of  judgment. 
Paine,  J.,  in  delivering  the  opinion  of  the  If  such  errors,  on  the  part  of  those  who 
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In  some  of  the  States  it  has  been  decided  that  the  particular 
provisions  inserted  in  their  constitutions  to  insure  uniformity  are 
so  worded  as  to  forbid  exemptions.  Thus  the  late  Constitution 
of  Illinois  provided  that  ^*  the  General  Assembly  shall  provide  for 
levying  a  tax  by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his  or  her  property. "  ^ 
Under  this  it  was  held  that  exemption  by  the  legislature  of  per- 
sons residing  in  a  city  from  a  tax  levied  to  repair  roads  beyond 
the  city  limits,  by  township  authority,  —  the  city  being  embraced 
within  the  township  which,  for  that  purpose,  was  the  taxing  dis- 
trict, —  was  void.*  It  is  to  be  observed  of  these  cases,  however, 
that  they  would  have  fallen  within  the  general  principle  laid 
down  in  Enowlton  v.  Supervisors  of  Bock  Co.,®  and  the  legisla- 
tive acts  under  consideration  might,  if  that  case  were  followed, 
have  been  declared  void  on  general  principles,  irrespective  of  the 
peculiar  wording  of  the  constitution.  These  cases,  notwithstand- 
ing, as  well  as  othera  in  Illinois,  recognize  the  power  in  the  legis- 

are  attempting  in  good  faitli  to  perform  Williams  v.  School  District,  21  Pick.  76; 
their  daties,  should  Titiate  the  whole  tax,  Hersej  i^.  Supervisors  of  Milwaukee,  16 
no  tax  could  ever  be  collected.  And  Wis.  185;  Crosby^  v.  Ly on,  87  Cal.  242 ; 
therefore,  though  they  sometimes  Increase  Primm  v,  Belleville,  69  111.  142 ;  Adams 
improperly  the  burdens  of  those  paying  r.  Beman,  10  Kan.  87;  Brewer  Brick  Co. 
taxes,  tliat  part  of  the  rule  which  holds  v.  Brewer,  62  Me.  62,  16  Am.  Kep.  306. 
the  tax  not  thereby  avoided  is  absolutely  But  it  seems  that  an  omission  of  property 
essential  to  a  contiouanoe  of  government,  from  the  tax-roll  by  the  assessor,  nn- 
But  it  seems  to  me  clear  that  the  other  intentionally,  through  want  of  judgment 
part  is  equally  essential  to  the  Just  pro-  and  lack  of  diligence  and  business  habits, 
tection  of  the  dtlien.  If  those  executing  will  not  invalidate  the  roll.  Dean  v. 
these  laws  may  deliberately  disregard  Gleason,  16  Wis.  1 ;  Ricketts  v,  Spraker, 
them,  and  assess  the  whole  tax  upon  a  77  Ind.  871.  In  Scofleld  v,  Watkins,  22 
part  only  of  those  who  are  liable  to  pay  Bl.  66,  and  Merritt  v.  Karris,  22  111.  808, 
it,  and  have  it  still  a  legal  tax,  then  the  it  appears  to  be  decided  that  even  in  the 
laws  afford  no  protection,  and  the  citizen  case  of  intentional  omissions  the  tax-roll 
is  at  the  mercy  of  those  officers,  who,  by  would  not  be  invalidated,  but  tlie  parties 
being  appointed  to  execute  the  hi ws,  would  injured  would  be  left  to  their  remedy 
seem  to  be  thereby  placed  beyond  legal  against  the  assessor.  See  also  Dunham 
control.  I  know  of  no  considerations  of  v.  Cliicago,  65  111.  359;  State  o.  Maxwell, 
public  policy  or  necessity  that  can  justify  27  La.  Ann.  722 ;  New  Orleans  v.  Fourchy , 
carrying  the  rule  to  that  extent.  And  the  90  La.  Ann.  pt.  1.  910.  Compare  Francis 
fact  that  in  this  instance  the  disregard  of  v.  Railroad  Co.,  19  Kan.  303. 
the  law  proceeded  from  good  motives  ^  Art.  9,  §  2,  of  the  old  Constitution, 
onght  not  to  affect  the  decision  of  the  *  O'Kane  v.  Treat,  25  III.  557;  Hun- 
question.  It  Is  a  rule  of  law  that  is  saker  v.  Wright.  80  III.  146.  See  also 
to  be  established  ;  and,  if  established  Trustees  v.  McConnell,  12  111.  138 ;  Madi- 
here  because  the  motives  were  good,  it  son  County  f.  People.  68  111.  456 ;  Dunham 
would  serve  as  a  precedent  where  the  ».  Chicago,  66  III.  867 ;  Louisville,  &c.  R. 
motives  were  bad,  and  the  power  usurped  R.  Co.  v.  State.  8  Heisk.  663, 744.  [jPeo- 
for  purposes  of  oppression,"  pp.  812-316.  pie's  Loan  &  H.  Assn.  v.  Keith,  168  IlL 
See  also  Henry  p.  Chester,  16  Vt.  460;  609, 89  N.  E.  1077,  28  L.  R.  A.  66.] 
State  rt.  Collector  of  Jersey  City.  24  N.  J.  •  9  Wis.  410.  See  ante,  p.  723. 
106 ;  Insurance  Co.  v.  Yard,  17  Pa.  St.  881 ; 
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lature  to  eommtUe  for  a  tax,  or  to  contract  for  its  release  for  a 
consideration.  The  Constitution  of  Ohio  provides*  that  **law8 
shall  be  passed  taxing  by  a  uniform  rule  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint-stock  companies,  or  otherwise ; 
and  also  all  real  and  personal  property,  according  to  its  true  value 
in  money."  Under  this  section  it  was  held  not  competent  for 
the  legislature  to  provide  that  lands  within  the  limits  of  a  city 
should  not  be  taxed  for  any  city  purpose,  except  roads,  unless  the 
same  were  laid  off  into  town  lots  and  recorded  as  such,  or  into 
out-lots  not  exceeding  five  acres  each.^  Upon  this  case  we  should 
make  the  same  remark  as  upon  the  Illinois  cases  above  referred 
to.  The  Constitution  of  California  provides  that  ^^  all  property 
in  the  State  shall  be  taxed  in  proportion  to  its  value ; "  and  this 
is  lield  to  preclude  all  exemptions  of  private  property  when  taxes 
are  laid  for  either  general  or  local  purposes.' 

It  is,  moreover,  essential  to  valid  taxation  that  the  taxing  offi- 
cers be  able  to  show  legislative  authority  for  the  burden  they 
assume  to  impose  in  every  instance.  Taxes  can  only  be  voted  by 
the  people's  representatives.  They  are  in  every  instance  an  ap- 
propriation by  the  people  to  the  government,  which  the  latter  is 
to  expend  in  furnishing  the  people  protection,  security,  and  such 
facilities  for  enjoyment  as  it  properly  pertains  to  government  to 
provide.  This  principle  is  a  chief  corner-stone  of  Anglo-Saxon 
liberty ;  and  it  has  operated  not  only  as  an  important  check  on 
government,  in  preventing  extravagant  expenditures,  as  well  as 
unjust  and  tyrannical  action,  but  it  has  been  an  important  guar- 
anty of  the  right  of  private  property.  Property  is  secure  from 
the  lawless  grasp  of  the  government,  if  the  means  of  existence  of 
the  government  depend  upon  the  voluntary  grants  of  those  who 
own  the  property.  Our  ancestors  coupled  their  grants  with  de- 
mands for  the  redress  of  grievances  :  but  in  modern  times  the 
surest  protection  against  grievances  has  been  found  to  be  to  vote 
specific  taxes  for  the  specific  purposes  to  which  the  people's 
representatives  are  willing  they  shall  be  devoted  ;*  and  the  per- 
sons exercising  the  functions  of  government  must  then  become 
petitioners  if  they  desire  money  for  other  objects.  And  then 
these  grants  are  only  made  periodically.  Only  a  few  things,  such 
as  the  salaries  of  officers,  the  interest  upon  the  public  debt,  the 
support  of  schools,  and  the  like,  are  provided  for  by  permanent 

1  Art.  12,  §  2.  «  People  v.  McCreery,  84  Cal.  482; 

3  Zanesville  v.  Auditor  of  Aluskinguni  Crosby  r.  Lyon.  37  Cal.  242 ;  People  v. 

County,  5  Ohio  St.  589.     See  also  Fields  Eddy,  48  Cal.  381, 13  Am.  Rep.  143. 
V.  Com'rs  of  Highland  Co.,  36  Ohio  St.         «  Uoboken  v.  Phiuney,  29  N.  J.  66. 
476. 
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laws  ;  and  not  always  is  this  done.  The  government  is  depend- 
ent from  year  to  year  on  the  periodical  vote  of  supplies.  And 
this  vote  will  come  from  representatives  who  are  newly  chosen 
by  the  people,  and  who  will  be  expected  to  reflect  their  views 
regarding  the  public  expenditures.  State  taxation,  therefore,  is 
not  likely  to  be  excessive  or  onerous,  except  when  the  people,  in 
times  of  financial  ease,  excitement,  and  inflation,  have  allowed 
the  incurring  of  extravagant  debts,  the  burden  of  which  remains 
after  the  excitement  has  passed  away. 

But  it  is  as  true  of  the  political  divisions  of  the  State  as  it  is 
of  the  State  at  large,  that  legislative  authority  must  be  shown  for 
every  levy  of  taxes.^  The  power  to  levy  taxes  by  these  divisions 
comes  from  the  State.  The  State  confers  it,  and  at  the  same 
time  exercises  a  parental  supervision  by  circumscribing  it.  In- 
deed, on  general  principles,  the  power  is  circumscribed  by  the 
rule  that  the  taxation  by  the  local  authorities  can  only  be  for 
local  purposes.^  Neither  the  State  nor  the  local  body  can  authorize 
the  imposition  of  a  tax  on  the  people  of  a  county  or  town  for  an 
object  in  which  the  people  of  the  county  or  town  are  not  concerned. 
And  by  some  of  the  State  constitutions  it  is  expressly  required 
that  the  State,  in  creating  municipal  corporations,  shall  restrict 
their  power  of  taxation  over  the  subjects  within  their  control. 
These  requirements,  however,  impose  an  obligation  upon  the 
legislature  which  only  its  sense  of  duty  can  compel  it  to  perform.* 
It  is  evident  that  if  the  legislature  fail  to  enact  the  restrictive 
legislation,  the  courts  have  no  power  to  compel  such  action. 

« 

1  State  V,  Charletton,  2  Speers,  623 ;  42  L.  ed.  U.  S.  445.^   Without  express  au- 

Columbia  v.  Guest,  3  Head,  413 ;  Bangs  thority  a  city  cannot  tax  its  own  bonds. 

V.  Snow,  1  Mass.  181;  Clark  v.  Daven-  Macon  v.  Jones,  07  Ga.  489.    Where  a  city 

port,  14  Iowa,  494  ;  Burlington  v.  Kellar,  has  power  to  issue  securities,  it  has  im- 

18  Iowa,  69 ;  Mays  v.  Cincinnati,  1  Ohio  plied  power  to  tax  to  meet  them,  unless 

St.  268;    Richmond  v.  Daniel,  14  Gratt.  there  is  a  clear  limitation  upon  its  power 

885;  Simmons  v.  Wilson,  66  N.  C  336;  so  to  do.    Quincy  v.  Jackson,  113  U.  S. 

Lott  l^  Ross,  38  Ala.  166 ;  Lisbon  t;.  Bath,  832, 6  Sup.  Ct.  Rep.  544.    And,  if  a  city  is 

21  N.  H.  319;    Daily  v.  Swope,  47  Miss.  dissoWed,  the  legislature  may  Ux  for 

867.    The  same  rule  applies  to  laying  like   purpose,  although    thus  it  lays  a 

special  assessments.     Augusta  v,  Mur-  higher  tax  than  it  has  the  right,  under 

piiey,  79  Ga.  101,  8  S.  £.826;  Vaughn  ordinary  circumstances,  to  impose.    Hare 

V.  Ashland,  71  Wis.  602,  37  N.  W.  809.  r.  Kennerly,  83  Ala.  608,  8  So.  688. 

[And  all  conditions  precedent  which  may  ^  Foster  p.  Kenosha,  12  Wis.  616.    See 

hare  been  prescribed  by  law  for  the  levy  ante,  p.  812. 

of  special  assessments  must  be  strictly  >  In  Hill  v,  Higdon,  5  Ohio  St.  243, 

complied  with.    They  are  jurisdictional,  248,  Ranne}/,  J.,  says  of  this  provision : 

and  their  omission  makes  the  lery  void.  *'  A  failure  to  perform  this  duty  may  be 

Og^en  City  r.  Armstrong,  168  U.  S.  224,  of  very  serious  import,  but  lays  no  foun- 

18  Sup.  Ct.  Rep.  98,  aff.  12  Utah,  476,  43  dation  for  judicial  correction."    And  see 

Pac.  119.    As  to  equitable  relief  against  Maloy  r.  Marietta,  11  Ohio  St.  686. 
illegal  taxation,  see  note  to  this  case  in 
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Whether  in  any  case  a  charter  of  incorporation  could  be  held  void 
Oil  the  ground  that  it  conferred  unlimited  powers  of  taxation,  is  a 
question  that  could  not  well  arise,  as  a  charter  is  probably  never 
granted  which  does  not  impose  some  restrictions ;  and  where  that 
is  the  case,  it  must  be  inferred  that  those  were  all  the  restrictions 
the  legislature  deemed  important,  and  that  therefore  the  constitu- 
tional duty  of  the  legislature  has  been  performed.^ 

When,  however,  it  is  said  to  be  essential  to  valid  taxation  that 

1  The  Constitution  of  Ohio  requires  in  each  year,  an  estimate  in  detail  of  the 
the  legislature  to  provide  by  general  cost  and  expense  of  maintaining  the  police 
laws  for  the  organization  of  cities  and  in-  departmeiit,and  the  Common  Council  wat 
corporated  Tillages,  and  to  restrict  their  required  to  raise  the  same  by  general  tax. 
power  of  taxation,  assessment,  &c.  The  Tliese  provisions,  it  was  claimed,  were  in 
general  law  authorizing  the  expense  of  conflict  with  the  constitution,  because  no 
grading  and  paving  streets  to  be  assessed  limit  was  fixed  by  them  to  the  estimate 
on  the  grounds  bounding  and  abutting  that  miglit  be  made.  In  People  v.  Ma- 
on  the  street,  in  proportion  to  the  street  haney,  13  Mich.  481,  498,  the  court  say : 
front,  was  regarded  as  being  passed  in  at-  *'  Whether  this  provision  of  the  constitu- 
tempted  fulfilment  of  the  constitutional  tion  can  be  regarded  as  mandatory  in  a 
duty,  and  therefore  valid.  The  chief  re-  sense  that  would  make  all  charters  of 
striction  in  the  case  was,  that  it  did  not  municipal  corporation  and  acts  relating 
authorize  assessment  in  any  other  or  dif-  thereto  wiiicli  are  wanting  in  tiiis  limita- 
ferent  mode  from  wliat  had  been  custom-  tion  invalid,  we  do  not  feel  called  upon  to 
ary.  Northern  Indiana  R.  R.  Co.  v.  decide  in  this  case,  since  it  is  clear  that  a 
Connelly,  10  Ohio  St.  159.  The  statute  limitation  upon  taxation  is  fixed  by  the 
also  provided  that  no  improvement  or  act  before  us.  The  constitution  has  not 
repair  of  a  street  or  highway,  the  cost  of  prescribed  the  character  of  the  restriction 
wiiich  was  to  be  assessed  upon  the  own-  which  shall  be  imposed,  and  from  the 
ers,  should  be  directed  without  the  con-  nature  of  the  case  it  was  impossible  to  do 
currence  of  two-thirds  of  the  members  more  than  to  make  it  the  duty  of  the 
elected  to  the  municipal  council,  or  un-  legislature  to  set  some  bounds  to  a  power 
less  two-thirds  of  the  owners  to  be  so  liable  to  abuse.  A  provision  which, 
charged  should  petition  in  writing  there-  like  the  one  complained  of,  limits  the 
for.  In  Maloy  v.  Marietta,  11  Ohio  St.  power  of  taxation  to  the  actual  expenses 
036,  639,  Peck,  J.,  says:  "This  may  be  as  estimated  by  the  governing  board, 
said  to  be  a  very  imperfect  protection ;  after  first  limiting  the  power  of  the  board 
and  in  some  cases  will  doubtless  prove  to  to  incur  expense  within  narrow  limits,  is 
be  so ;  but  it  is  calculated  and  designed,  as  much  a  regtrietion  as  if  it  confined  the 
by  the  unanimity  or  the  publicity  it  re-  power  to  a  certain  percentage  upon  tax- 
quires,  to  prevent  any  flagrant  abuses  of  able  property,  or  to  a  sum  proportioned 
the  power.  Such  is  plainly  its  object ;  to  the  number  of  inhabitants  in  the  city, 
and  we  know  of  no  rights  conferred  upon  Whether  the  restriction  fixed  upon  would 
courts  thus  to  interfere  with  the  exercise  as  effectually  guard  the  citizen  against 
of  a  legislative  discretion  which  the  con-  abuse  as  any  other  which  might  have 
Btitution  has  delegated  to  the  law-making  been  established  was  a  question  for  the 
power."  And  see  Weeks  v,  Milwaukee,  legislative  department  of  the  govem- 
10  Wis.  242.  The  Constitution  of  Michi-  ment,  and  does  not  concern  us  on  this 
gan  requires  the  legislature,  in  providing  inquiry."  QWhere  townships  are  mere 
for  the  incorporation  of  cities  and  villages,  adjuncts  or  branches  of  county  govern- 
to  "  restrict  their  power  of  taxation,*'  &c.  ments,  as  in  Missouri,  the  township  tax 
Tiie  Detroit  Metropolitan  Police  Law  rate  is  a. part  of  the  rate  to  which  the 
made  it  the  duty  of  the  Board  of  Police  county  is  limited.  State  v.  Mo.  P.  R.  Co., 
to  prepare  and  submit  to  the  city  con-  128  Mo.  72,  27  8.  W.367,  26  L.R.  A.86.3 
troUer,  on  or  before  the  first  day  of  May 
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there  be  legislative  authority  for  every  tax  that  is  laid,  it  is  not 
meant  that  the  legislative  department  of  the  State  must  have 
passed  upon  the  necessity  and  propriety  of  every  particular  tax ; 
but  those  who  assume  to  seize  the  property  of  the  citizen  for  the 
satisfaction  of  the  tax  must  be  able  to  show  that  that  particular 
tax  is  authorized,  either  by  general  or  special  law.  The  power 
inherent  in  the  government  to  tax  lies  dormant  until  a  constitu- 
tional law  has  been  pnssed  calling  it  into  action,  and  is  then 
vitalized  only  to  the  extent  provided  by  the  law.  Those,  there- 
fore, who  act  under  such  a  law  should  be  careful  to  keep  within 
its  limits,  lest  they  remove  from  their  acts  the  shield  of  its  pro- 
tection. While  we  do  not  propose  to  enter  upon  any  attempt  to 
point  out  the  various  cases  in  which  a  failure  to  obey  strictly  the 
requirements  of  the  law  will  render  the  proceedings  void,  —  in 
regard  to  which  a  diversity  of  decision  would  be  met  with,  —  we 
think  we  shall  be  safe  in  saying  that,  in  cases  of  this  description, 
which  propose  to  dispossess  the  citizen  of  his  property  against  his 
will,  not  only  will  any  excess  of  taxation  beyond  what  the  law 
allows  render  the  proceedings  void,  but  any  failure  to  comply 
with  such  requirements  of  the  law  as  are  made  for  the  protection 
of  the  owner's  interest  will  also  render  them  void,  (a) 

There  are  several  reported  cases  in  which  the  taxes  levied  were 
slightly  in  excess  of  legislative  power,  and  in  which  it  was  urged 
in  support  of  the  proceedings,  that  the  law  ought  not  to  take 
notice  of  such  unimportant  matters ;  but  the  courts  have  held 
tliat  an  excess  of  jurisdiction  is  never  unimportant.  In  one  case 
in  Maine,  the  excess  was  eighty-seven  cents  only  in  a  tax  of 
$225.75,  but  it  was  deemed  sufficient  to  render  the  proceedings 
void.  Said  MelleUy  Gh.  J.,  delivering  the  opinion  of  the  court: 
**It  is  contended  that  the  sum  of  eighty-seven  cents  is  such  a 
trifle  as  to  fall  within  the  range  of  the  maxim  de  minimis,  &c, ; 
but  if  not,  that  still  this  small  excess  does  not  vitiate  the  assess- 
ment. The  maxim  is  so  vague  in  itself  as  to  form  a  very  unsafe 
ground  of  proceeding  or  judging;  and  it  may  be  almost  as  diffi- 
culty to  apply  it  as  a  rule  in  pecuniary  concerns  as  to  the  interest 
which  a  witness  has  in  the  event  of  a  cause  ;  and  in  such  case  it 
cannot  apply.  Any  interest  excludes  him.  The  assessment  was 
therefore  unauthorized  and  void.  If  the  line  which  the  legisla- 
ture has  established  be  once  passed,  we  know  of  no  boundary  to 

(a)  COgden  City  v.  AmiBtrong,  168  U.  S.  224, 18  Sup.  Ct.  Rep.  98,  aff.  12  Utah, 
476,  43  Pac.  119 ;  and  see  many  cases  cited  in  note  in  42  L.  ed.  U.  S.  445.  See  Farns- 
wortli  Lumber  Co.,  v.  Fairley ,  —  Miss.  — ,  28  So.  669,  (April  80, 1900)  for  an  assess- 
ment held  void  for  lack  of  opportunity  to  taxpayers  to  object  to  it,  right  to  object 
being  secured  by  statute.^ 
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the  discretion  of  the  assessors."  ^  The  same  view  has  been  taken 
by  the  Supreme  Court  of  Michigan,  by  which  the  opinion  is  ex- 
pressed that  the  maxim  de  minimis  lex  non  curat  should  be 
applied  with  great  caution  to  proceedings  of  this  character,  and 
that  the  excess  could  not  be  held  unimportant  and  overlooked 
where,  as  in  that  case,  each  dollar  of  legal  tax  was  perceptibly 
increased  thereby.^  Perhaps,  however,  a  slight  excess,  not  the 
result  of  intention,  but  of  erroneous  calculations,  may  be  over- 
looked, in  view  of  the  great  difficulty  in  making  all  such  calcula- 
tions mathematically  correct,  and  the  consequent  impolicy  of 
requiring  entire  freedom  from  all  errors.* 

What  method  shall  be  devised  for  the  collection  of  a  tax,  the 
legislature  must  determine,  subject  only  to  such  rules,  limitations, 
and  restraints  as  the  constitution  of  the  State  may  have  imposed.^ 
Very  summary  methods  are  sanctioned  by  practice  and  precedent.^ 

1  Huse  V.  Merriam,  2  Me.  876.  See  to:  Suit  at  law;  arrest  of  the  person 
Joyner  i;.  School  District,  3  Cush.  667;  taxed,  distress  of  goods,  and  sale  if  neces- 
Kemper  i;.  McCleUand,  19  Ohio,  308;  sar^;  detention  of  goods,  in  the  case  of 
School  District  i;.  Merrills,  12  Conn.  437  ;  imports,  until  payment  is  made ;  sale  or 
El  well  V.  Shaw,  1  Me.  839 ;  Wells  v.  Bur-  leasing  of  land  taxed ;  imposition  of  pen- 
bank,  17  N.  H.  398 ;  Kinsworthy  v.  Mitch-  allies  for  non-payment ;  forfeiture  of  prop- 
ell,  21  Ark.  146.  erty ;  making  payment  a  ctmdition  pre- 

3  Case  V.  Dean,  16  Mich.  12.    And  see  cedent  to  the  exercise  of  some  legal  right. 

Commonwealth  t;.  Savings  Bank,  6  Allen,  such  the  institution  of  a  suit,  or  voting  at 

428  ;  Bucknall  v.  Story,  86  Cal.  67 ;  Drew  elections,  or  to  the  carrying  on  of  a  bnsi- 

r.  Davis,  10  Vt.  606 ;  Wells  v.  Burbank,  ness ;  requiring  stamps  on  papers,  dticu- 

17  N.  H.  398 ;  Axtell  v.  Gerlach,  67  Cal.  ments,  manufactured   articles,  &c.     In 

488,  SPac.  34.  Prentice  v.  Weston,  111  N.  Y.  460,   IH 

'  This  was  the  view  taken  by  the  Su-  N.  E.  7*20;  it  is  held  not  an  unwarrantable 

preme  Court  of  Wisconsin  in  Kelley  v.  interference  with  private  property  to  for- 

Corson,  8  Wis.  182.  where  an  excess  of  bid  cutting  of  timber  on  land  on  which  a 

f8.6l  in  a  tax  of  $6,664.67  was  held  not  to  tax  remains  unpaid,  when  the  chief  ralue 

be  fatal ;  it  appearing  not  to  be  the  re-  of  the  land  lay  in  the  timber.    A  village 

suit  of  intention,  and  the  court  thinking  occupation  tax  cannot  be  enforced  by 

that  an  accidental  error  no  greater  than  fine  and  imprisonment.    State  v.  Green, 

this  ought  to  be  dUregarded.    See  also  27  Neb.  64,  42  N.  W.  913.    [In  case  of 

O'Grady  v.  Barnhisel,  23  Cal.  287  ;  State  gross  uiider-assessment,  the  assessment 

V.  Newark,  26  N.  J.  399 ;  Harvard  v.  Day,  may  be  corrected  in  manner  prescribed 

62  Miss.  748.    In  Iowa  the  statute  re-  by  law,  and  the  taxes  based  on  such  cor- 

quires  a  sale  to  be  upheld  if  any  portion  rection  collected  from  the  present  owner 

of  the  tax  was  legal.    See  Parker  v.  Sex-  of  the  property.    Weyerhauser  v.  Minne- 

ton,  29  Iowa,  421.    If  a  part  of  a  Ux  only  sota,  176  U.  S.  660,  20  Sup.  Ct.  Hep.  486, 

is  illegal,  the  balance  will  be  sustained  if  aff.  72  Minn.  619.  76  N.  W.  7ia    Upon 

capable  of  being  distinguished.    O'Kane  reassessment  of  taxes,  see  note  to  6  L.  R.  A. 

V.  Treat,  26  111.  667 ;  People  v.  Nichols,  802.    Lands  niay  be  forfeited  to  State  for 

49  111.  617.     See  State  v.  Plainfield,  38  nonreturn  to  assessor,  if  statute  so  pro- 

N.  J.  L.  98.    [That  unintentional  error  vides.    State  v.  Sponaugle,  46  W.  Va. 

arising  from  making  an  exemption  mis-  416,  82  S.  E.  28^i,  48  L.  R.  A.  727.^ 
takenly  believed  to  be  authorized  by  law         ^  See  Henderson*s  Distilled  Spirits,  14 

will  not  vitiate,  see  McTwiggan  v.  Hunter,  Wall.  44  ;  Weimer  v,  Bunbury,  88  Mich. 

19  H.  I.  265,  38  Atl.  5.  29  L.  R.  A.  626]  201 ;  Lydecker  v.  Palisade  Land  Co  ,  33 

*  The  following  methods  are  resorted  N.  J.  Eq.  416;  Springer  t\  United  States* 
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Wherever  a  tax  is  invalid  because  of  excess  of  authority,  or  be- 
cause the  requisites  in  tax  proceedings  which  the  law  has  pro- 
vided for  the  protection  of  the  taxpayer  are  not  complied  with, 
any  sale  of  property  based  upon  it  will  be  void  also.  The  owner 
is  not  deprived  of  his  property  by  "  the  law  of  the  land,"  if  it  is 
taken  to  satisfy  an  illegal  tax.  And  if  property  is  sold  for  the 
satisfaction  of  several  taxes,  any  one  of  which  is  unauthorized, 
or  for  any  reason  illegal,  the  sale  is  altogether  void.^    And  the 

102  U.  S.  686 ;  In  re  Hackett,  68  Vt.  854  ;  442 ;  Roseberry  r.  Huff,  27  Ind.  12 ;  Mont- 

Adler  t;.  Whitbeck,  44  Ohio  St.  630.  0  gomery  v.  Wasem,  110  Ind.  843,  16  N.  E. 

N.  E.  072;  ante,  606»  note.    QWeyerhauser  706,  10  N.  £.  184;  Com'rs  Allegany  Co. 

V.  MiiineBotR,  176  U.  S.  660,  20  Sup.Ct.  r.  Union  Min.  Co.,  01  Md.  646;  Brown  v. 

Rep.  485;   King  v,  Mullins,   171    U.   S.  School  Dist.,  12  Oreg.  346,  7  Pac.  867; 

404,  18  Sup.  Ct.  Rep.  025.     See  notes  on  Gage  v.  Caraher,  126  III.  447, 17  N.  B.  777. 

power  of  State  to  tax,  10  L.  ed.  U.  S.  Compare  Solomon  v.  Oscoda,  77  Mich. 

1022;  sale  of  land  for  taxes,  4  L.  ed.  306,  43  N.  W.  090;  [Albuquerque  Nat. 

U.  S.  618  3  Bank  v.  Perea,  147  U.  S.  87, 13  Sup.  Ct 

1  This  haa  been  repeatedly  held.    El-  Rep.  104;    Altgeld  v.  San  Antonio,  81 

well  V.  Shaw,  1  Me.  339;  Lacy  r.  Davis,  Tex.  486,  17  S.  W.  76, 13  L.  R.  A.  383.] 

4  Mich.  140;  Bangs  v.  Snow,  1  Mass.  180;         As  to  the  character  and  extent  of  the 

Thurston  o.  Little,  8  Mass.  42\);  Dilling-  irregularities  which    should    defeat  the 

ham  V.  Snow,  6  Mass    647;   Stetson  v.  proceedings  for  the  collection  of  taxee, 

Kempton,  18  Mass.  288;  Libby  v.  Bum-  we  could  not  undertake  to  speak  here. 

ham,  16  Mass.  144;  Hayden  i;.  Foster,  13  We  think  the  statement  in  the  text,  that 

rick.  402;  Torrey  v.  MlUbury,  21  Pick,  a  failure  to  comply  with  any  such  re- 

01;  Alvord  v.  Collin,  20  Pick.  418;  Drew  quirements  of  the  law  as  are  made  for 

V.  Davis,  10  Vt.  600;  Doe  v.  McQuilkin,  the  protection  of  the  owner's  interest  will 

8  Blackf.  386;  Kemper  v.  McClelland,  10  prove  fatal  to  a  tax  sale,  will  be  found 

Ohio,  808 ;  Peterson  v.  Kittredge,  66  Miss,  abundantly  sustained  by  the  authorities, 

33,  3  So.  06,  6  So.  824 ;  QDerer  v.  Com-  while  many  of  the  cases  go  still  further 

well,  10  N.  D.  123,  80  N.  W.  227 ;  Sheets  in  making  irregularities  fatal.    It  api)ear« 

V.  Paine,  10  N.  D.  108,  80  N.  W.  117;  to  us  that  where  the  requirement  of  the 

Nehasane  Park  Assn.  v.  Lloyd,  167  N.  Y.  law  which  has  failed  of  observance  was 

481,  00  N.  £.  741.3     This  is  upon  the  one  which  had  regard  simply  to  the  due 

ground  that,  the  snle  being  based  upon  and  orderly  conduct  of  the  proceedings, 

both  the  legal  and  the  illegal  tax,  it  is  or  to  the  protection  of  the  public  interest, 

manifestly  impossible  afterwards  to  mnke  as  against  the  officer,  so  that  to  the  tax- 

the  distinction,  so  that  the  act  shall  be  payer  it  is  immaterial  whether  it  waa 

partly  a  trespass  and  partly  innocent,  complied  with  or  not,  a  failure  to  comply 

^But  see  Southworth  v.  Edmands,  162  ought  not  to  be  recognized  aa  a  founda- 

Mass.  203,  26  N.  E.  106,  0  L.  R.  A.  118.^  tion  for  complaint  by  him.    But  those 

But  when  a  party  asks  relief  in  equity  safeguards    which   the    legislature   haa 

before  a  sale  against  the  collection  of  thrown  around  the  estates  of  citizens  to 

taxes,  a  part  of  which  are  legal,  he  will  protect  them  against  unequal,  unjust,  and 

be  required  first  to  pay  that  part,  or  at  extortionate  taxation,  the  courts  are  not 

least  to  so  distinguish  it  from  the  rest  at  liberty  to  do  away  with  by  declaring 

that    process    of   injunction   can  be  so  them  non-essential.    To  hold  the  require- 

framed  as  to  leave  the  legal  taxes  to  be  ment  of  the  law  in  regard  to  them  direo- 

enforced ;  and  failing  in  this,  his  bill  will  tory  only,  and  not  mandatory,  is  In  effect 

be  dismissed.    Conway  v,  Waverley,  16  to  exercise  a  dispensing  power  over  the 

Mich.  267 ;  Palmer  v.  Napoleon,  10  Mich.  laws.    Mr.  Blackwell,  in  his  treatise  on 

176;   Hersey  v.  Supervisors  of  Milwau-  Tax  Titles,  has  collected  the  cases  on 

kee,  16  Wis.  186;  Bond  v.  Kenosha,  17  this  subject  industriously,  and  perhaps 

Wit.  284 ;  Myrick  v.  La  Crosse,  17  Wia.  we  shall  be  pardoned  for  saying  also  with 
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general  rule  is  applicable  here,  that  where  property  is  taken  under 

statutory  authority  in  derogation  of  commoii  right,  every  requisite 
of  tiie  statute  having  a  semblance  of  benefit  to  tlie  owner  must  be 

complied  with,  or  the  proceeding  will  be  ineffectual.^ 

a  perceptible  leaning  against  that  species  r.  Scott,  48  W.  Va.  S16,  87  S.  E.  661. 
of  conveyance.  As  illustrating  how  far  And  where  a  new  map  has  been  made, 
the  courts  will  go,  in  some  cases,  to  sus-  and  the  Undowner  in  ignorance  thereof 
tain  irregular  taxation,  where  officers  reports  his  lands  for  assessment  under 
ha\'e  acted  in  good  faith,  reference  is  the  descriptions  of  the  old  map,  giving 
made  to  Kelley  v.  Corson,  11  Wis.  1 ;  Her-  the  quantities  correctly,  and  the  assessor 
sey  I*.  Supervisors  of  Milwaukee,  16  Wis.  assumes  that  the  lot^numbers  are  accord- 
1»5.  See  also  Mills  v.  Gleason,  11  Wis.  ing  to  the  new  map,  and  modifies  the 
470,  where  the  court  endeavors  to  lay  quantities  reported  to  make  tliem  con- 
down  a  general  rule  as  to  the  illegalities  form  to  the  new  map,  and  the  owner  in 
which  should  render  a  tax  roll  invalid,  ignorance  of  such  modification  pays  all 
A  party  bound  to  pay  a  Ux,  or  any  por-  taxes  assessed  against  him,  the  sale  of 
tion  thereof,  cannot  get  title  to  the  land  the  plots  not  covered  by  the  assessor's 
by  neglecting  payment  and  allowing  a  list  is  invalid  for  mistake.  Lewis  v. 
sale  to  be  made  at  which  he  becomes  the  Monson,  151  U.  8.  646,  14  Sup.  Ct.  Rep. 
purchaser.  McMinn  v,  Wheian,  27  Cal.  424.  Sale  for  unpaid  taxes  is  void  if  at 
300.  See  Butler  v.  Porter,  13  Mich.  292 ;  time  tax  was  due  owner  appeared  before 
Cooley  on  Taxation,  600  et  seq.  QSee  proper  officer  and  offered  to  pay  his  tax 
on  sale  of  land  for  taxes,  note  to  4  L.  and  did  pay  all  that  the  officer  stated  aa 
ed.  U.  S.  518 ;  injunction  to  restrain  col-  the  amount  of  tax,  although  he  erro- 
lection  of  ux,  when  granted,  note  to  20  L.  neously  understated  it.  Gould  r.  Sulli- 
ed. U.  S.  66,  and  one  to  22  L.  R.  A.  690;  van,  84  Wis.  659,  64  N.  W.  1018,  20 
recovery  of  taxes  illegally  assessed,  note  L.  R.  A.  487,  and  note.  And  redemption 
to  21  L.  ed.  U.  S.  68 ;  tax  as  cloud  on  title,  is  valid  if  the  person  redeeming  pays  all 
Odlin  V,  Woodruff,  81  Fla.  160, 12  So.  227,  that  the  proper  officer  sUtes  is  due,  al- 
22  L.  R.  A.  699,  and  note.  Upon  when  though  the  officer  erroneously  states  the 
taxes  illegally  assessed  can  be  recovered  sum  too  small.  Hintrager  v.  Mahony,  78 
back,  see  note  to  21 L.  ed.  U.  S.  68.  Upon  Iowa,  637,  43  N.  W.  622,  6  L.  R.  A.  60, 
sale  of  land  for  taxes,  note  to  4  L.  ed.  and  note.  State  cannot  tax  lands  belongs 
U.  S.  618.  Where  lands  are  forfeited  to  ing  to  United  States,  and  a  sale  based 
the  State  for  non-payment  of  taxes,  and  upon  tax  levied  upon  such  lands  is  void, 
are  thereafter  assessed  for  taxation  in  Toung  v.  Chamqoist,  114  Iowa,  116,  86 
the  name  of  an  assumed  or  non-existent  N.  W.  206.3 

owner,  and  then  sold  for  non-payment  of  ^  See  ante,  pp.  100-114.  Also  Newell 
taxes  based  upon  such  assessment,  the  v.  Wheeler,  48  N.  Y.  486;  Westfall  v. 
purchaser  gets  no  valid  title.  Rich  v,  Preston,  49  N.  Y.  349,  868 ;  Stratton  o. 
Braxton,  158  U.  S.  376, 16  Sup.  Ct.  Rep.  Collins,  48  N.  J.  663 ;  Cooley  on  Taxap 
1006.  Assessment  in  name  of  a  dead  tion,  c.  16.  [|See  also  Ogden  City  v. 
man  is  void.  Ty.  v.  Perea,  10  N.  M.  862,  Armstrong,  168  U.  S.  224,  18  Sup.  Ct. 
62  Pac.  1094;  Millaudon  v.  Gallagher,  104  Rep.  98.  afif.  12  Utah,  476,  43  Pac.  119; 
La.  713,  29  So.  807.  But  since  1890  as-  also  extensive  note  upon  equitable  relief 
sessment  may  be  in  name  of  registered  against  illogHl  taxation,  42  L.  ed.  U.  S. 
owner,  whether  alive  or  dead.  Owner  446.  Thirty  days'  publication  of  notice 
must  see  that  proper  change  in  registra-  of  sale  of  lands  for  taxes  is  not  insufficient 
tion  is  made  when  he  comes  into  the  title,  to  constitute  due  process  of  law.  Castillo 
Geddes  v.  Cunningham,  104  La.  806,  29  v.  McConnico,  168  U.  S.  674,  18  Sup. 
So.  188.  Where  land  is  assessed  to  Ct.  Rep.  229 ;  s.  o.  47  La.  Ann.  1473, 17 
holder  of  legal  title  and  also  to  holder  So.  868.  Necessity  of  strict  compliance, 
of  equitable  title,  and  latter  pays  tax  both  in  assessment  and  in  subsequent  pro- 
assessed,  Fsle  for  non-payment  of  tax  ceedings.  Marx  v,  Hanthom,  148  U.  S. 
assessed  against  former  is  void.   Boggest  172, 18  Sup.  Ct.  Bep.  608,  and  note  to  4  Lb 


CH.  XIV.]  THE   POWER  OF  TAXATION.  751 

ed.  U.  S.  618;  Gage  v.  Bani,  141  U.  S.  N.  W.  204;  Noiris  o.  Hall,  124  Mich.  170, 

844, 12  Sup.  Ct  Rep.  22;  Stout  v.  Mutin,  82  N.  W.  832.^ 

139  U.  S.  151, 11  Sup.  Ct.  Rep.  619 ;  Mar-  It  should  he  stated  that  in  Iowa,  under 
tin  V.  Barhour,  140  U.  S.  634, 11  Sup.  Ct.  legislation  farorahle  to  tax  titles,  the 
Rep.  944 ;  Bird  r.  Benlisa,  142  U.  S.  664,  courts  go  Airther  in  sustaining  them  than 
12  Sup.  Ct.  Rep.  328 ;  Smith  i;.  Callanan,  in  perhaps  any  other  State.  Reference  is 
103  Iowa,  218,  72  N.  W.  618,  42  L.  R.  A.  made  to  the  following  cases :  Eldridge  v. 
482;  Power  v,  Bowdle,  8  N.  D.  107,  64  Keuhl,  27  Iowa,  160;  McCready  &.  Sez- 
N.  W.  404,  21  L.  R.  A.  328;  Budge  v,  ton,  29  Iowa,  866;  Hurley  v.  Powell,  81 
Grand  Forks,  1 N.  D.  809, 47  N.  W.  390, 10  Iowa,  64;  Rima  v.  Cowan,  81  Iowa,  126; 
L.  R.  A.  166 ;  Dever  v.  Comwell,  10  N.  D.  Thomas  v.  Stickle,  82  Iowa,  71 ;  Hender- 
128.  86  N.  W.  227;  Thweatt  v.  Howard,  son  r.  Oliver,  82  Iowa,  612;  Bulkley  v. 
68  Ark.  426, 69  S.  W.  764 ;  State  v.  Dugan,  Callanan,  32  Iowa.  461 ;  Ware  v.  Little,  36 
105  Tenn.  246,  68  S.  W.  269;  Condon  v.  Iowa,  284;  Jeffrey  v.  Brokaw,  86  Iowa, 
Gaihraith,  106  Tenn.  14,  68  S.  W.  916;  606;  Genther  v.  Fuller,  86  Iowa,  604; 
Olson  V.  Phillips,  80  Minn.  389,  88  N.  W.  Leavitt  v,  Watson,  87  Iowa,  08;  Phelps 
189.  Absence  of  "%"  before  number  in-  o.  Meade,  41. Iowa,  470.  It  may  be  use- 
tended  to  show  amount  of  tax  is  fatal,  ful  to  compare  these  cases  with  Kimball 
Russell  V.  Chittenden,  128  Mich.  646,  82  v.  Rosendale,  42  Wis.  407,  and  Silsbee  v. 

Stockle,  44  Mich.  661,  7  N.  W,  160,  867. 
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CHAPTER   XV. 

THE  EMINENT  DOMAIN. 

Evert  sovereignty  possesses  buildings,  lands,  and  other  prop- 
erty, which  it  holds  for  the  use  of  its  officers  and  agents,  to  enable 
them  to  perform  their  public  functions.  It  may  also  have  prop- 
erty from  the  rents,  issues,  and  profits,  or  perhaps  the  sale,  of 
which  it  is  expected  the  State  will  derive  a  revenue.  Such  prop- 
erty constitutes  the  ordinary  domain  of  the  State.  In  respect  to 
its  use,  enjoyment,  and  alienation,  the  same  principles  apply 
which  govern  the  management  and  control  of  like  property  of 
individuals ;  and  the  State  is  in  fact  but  an  individual  proprietor, 
whose  title  and  rights  are  to  be  tested,  regulated,  and  governed  by 
the  same  rules  that  would  have  pertained  to  the  ownership  of  the 
same  property  by  any  of  its  citizens.  There  are  also  cases  in 
which  property  is  peculiarly  devoted  to  the  general  use  and  enjoy- 
ment of  the  individual  citizens  who  compose  the  organized  society, 
but  the  regulation  and  control  of  which  are  vested  in  the  State  by 
virtue  of  its  sovereignty.  The  State  may  be  the  proprietor  of 
this  property,  and  retain  it  for  the  common  use,  as  a  means  of 
contributing  to  the  general  health,  comfort,  or  happiness  of  the 
people  ;  but  generally  it  is  not  strictly  the  owner,  but  rather  the 
governing  and  supervisory  trustee  of  the  public  rights  in  such 
property,  vested  with  the  power  and  charged  with  the  duty  of  so 
regulating,  protecting,  and  controlling  them,  as  to  secure  to  each 
citizen  the  privilege  to  make  them  available  for  his  purposes,  so 
far  as  may  be  consistent  with  an  equal  enjoyment  by  every  other 
citizen  of  the  same  privilege.^    In  some  instances  these  rights  are 

^  In  The  Company  of  Free  Fishers,  rights  of  fishery  in  this  country,  see  Car- 
Ac.  V.  Gann,  20  C.  B.  n.  8.  1,  it  was  held  son  v.  Blazer,  2  Binn.  476,  4  Am. 
that  tlie  ownership  of  the  Crown  in  tiie  Dec  463 ;  Commonwealth  v.  Chapin,  6 
bed  of  navigable  waters  is  for  the  bene-  Pick.  199,  16  Am.  Dec.  886 ;  Parker 
fit  of  the  subject,  and  cannot  be  used  in  r.  Milldam  Co.,  20  Me.  863,  87  Am. 
any  such  manner  as  to  derogate  from  or  Dec.  66 ;  Parsons  v.  Clark,  76  Me.  476 ; 
interfere  witli  the  right  of  narigation,  Commonwealth  v.  Look,  108  Mass.  462 ; 
wliicli  belongs  by  law  to  all  the  subjects  Cole  v,  Eastham,  183  Mass.  66 ;  Packard 
of  the  realm.  And  that  consequently  the  v.  Ryder,  144  Mass.  440,  11  N.  E.  678 ; 
grantees  of  a  particular  portion,  who  oc-  Sloan  v,  Biemiller,  84  Ohio  St  472 ;  Lin- 
cupied  it  for  a  fishery,  could  not  be  law-  coin  v.  Davis,  68  Mich.  876, 19  N.  W.  108 ; 
fully  authorized  to  charge  and  collect  Angell  on  Watercourses,  §  66  a,  and  cases 
anchorage  dues  f^om  vessels  anchoring  cited ;  Cooley  on  Torts,  888-890. 
tlierein.    As  regards  public  and  exclusive 
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of  such  a  nature,  or  the  circumstances  are  such,  that  the  most 
feasible  mode  of  enabling  every  citizen  to  participate  therein  may 
seem  to  be  for  the  State  to  transfer  its  control,  wholly  or  partially, 
to  individuals,  either  receiving  by  way  of  augmentation  of  the 
public  revenues  a  compensation  therefor,  or  securing  in  return  a 
release  to  the  citizens  generally  from  some  tax  or  charge  which 
would  have  rested  upon  them  in  respect  to  such  rights,  had  the 
State  retained  the  usual  control  in  its  own  hands,  and  borne  the 
incidental  burdens. 

The  rights  of  which  we  here  speak  are  considered  as  pertaining 
to  the  State  by  virtue  of  an  authority  existing  in  every  sovereignty, 
and  which  is  called  the  eminent  domain.  Some  of  these  are  com- 
plete without  any  action  on  the  part  of  the  State ;  as  is  the  case 
with  the  rights  of  navigation  in  its  seas,  lakes,  and  public  rivers, 
the  rights  of  fishery  in  public  waters,  and  the  right  of  the  State  to 
the  precious  metals  which  may  be  mined  within  its  limits.^  Others 
only  become  complete  and  are  rendered  effectual  through  the  State 
displacing,  either  partially  or  wholly,  the  rights  of  private  owner- 
ship and  control ;  and  this  it  accomplishes  either  by  contract  with 
the  owner,  by  accepting  his  gift,  or  by  appropriating  his  property 
against  his  will  through  an  exercise  of  its  superior  authority.  Of 
these,  the  common  highway  furnishes  an  example ;  the  public  rights 
therein  being  acquired  either  by  the  grant  or  dedication  of  the 
owner  of  the  land  over  which  they  run,  or  by  a  species  of  forcible 
dispossession  when  the  public  necessity  demands  the  way,  and  the 
private  owner  will  neither  give  nor  sell  it.  All  these  rights  rest 
upon  a  principle  which  in  every  sovereignty  is  essential  to  its  ex- 
istence and  perpetuity,  and  which,  so  far  as  when  called  into  ac- 
tion it  excludes  pre-existing  individual  rights,  is  sometimes  spoken 
of  as  being  based  upon  an  implied  reservation  by  the  government 
when  its  citizens  acquire  property  from  it  or  under  its  protection,  (a) 
And  as  there  is  not  often  occasion  to  speak  of  the  eminent  domain 
except  in  reference  to  those  cases  in  which  the  government  is 
called  upon  to  appropriate  property  against  the  will  of  the  owners, 
the  right  itself  is  generally  denned  as  if  it  were  restricted  to  such 
cases,  and  is  said  to  be  that  superior  right  of  property  pertaining 
to  the  sovereignty  by  which  the  private  property  acquired  by  its 
citizens  under  its  protection  may  be  taken  or  its  use  controlled  for 

1  1  Bl.  Com.  294 ;  3  Kent,  878,  note,  carries  with  it  to  the  grantee  the  title  to 
In  California,  it  has  been  decided  that  a  all  mines.  Boggs  v.  Merced,  &c.  Co.,  14 
grant  of  public  lands  by  the  government     Cal.  279 ;  Moore  v.  Smaw,  17  CaL  199. 

(a)  [|Tlie  right  of  eminent  domain  does  not  depend  upon  the  Constitution,  but  exists 
independent  of  it,  it  is  inherent  in  sovereignty.  Steames  o,  Barre,  73  Vt.  281,  60  AtL 
108(5,  87  Am.  St.  721.^ 
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the  public  benefit  without  regard  to  the  wishes  of  its  owners. 
More  accurately,  it  is  the  rightful  authority,  which  exists  in  every 
sovereignty,  to  control  and  regulate  those  rights  of  a  public  nature 
which  pertain  to  its  citizens  in  common,  and  to  appropriate  and 
control  individual  property  for  the  public  benefit,  as  the  public 
safety,  necessity,  convenience,  or  welfare  may  demand.^ 

When  the  existence  of  a  particular  power  in  the  government  is 
recognized  on  the  ground  of  necessity,  no  delegation  of  the  legisla- 
tive power  by  the  people  can  be  held  to  vest  authority  in  the  de- 
partment which  holds  it  in  trust,  to  bargain  away  such  power,  or 

^  Vattel,  0.  20,  §  84 ;  Bjnkenhoek,  Hey  ward  v.  Mayor,  &c.  of  New  York,  7 

lib.  2,  c.    15;    Ang.    on    Watercourses,  N.  Y.  814;  Water  Works  Co.  v.  Bark* 

§  467 ;  2  Kent,  38S-d40 ;  Redf.  on  Railw.  hart,  41  Ind.  864 ;  Weir  v.  St  Paul,  &c. 

c.  11,  §  1 ;  Waples,  Pro.  in  Rem,  §  242.  R.  R.  Co.,  18  Minn.  165.    Tiiat  one  exer- 

"  The  right  which  belongs  to  the  society  cise  of  the  power  of  appropriation  wiil  not 

or  to  the  sovereign  of  disposing,  in  case  preclude  others  for  the  same  purpose,  see 

of  necessity,  and  for  the  public  safety,  of  Central  Branch  U.  P.  R.  R.  Co.  o.  Atchi- 

ail  the  wealth  contained  in  the  State,  is  son,  &c.,  R.  R.  Co.,  26  Kan.  669,  5  A.  & 

called  the  eminent  domain.*'    McKinUy,  £.  R.  R.  Cas.  897,  and  cases  in  note ;  Peck 

J.,  in  Pollard's  Lessee  v,  Hagan,  8  How.  v,  Louisrille,  &c.  Ry.  Co.,  101  Ind.  866 ; 

212,  223.     "Notwithstanding  the  grant  Dietrichs  v.  Lincoln,  &c.  R.  R.  Co.,  18 

to  individuals,  the  eminent  domain,  the  Neb.  861,  18  N.  W.  624.    But  when  a 

highest  and  most  exact  idea  of  property,  bridge  company  has  once  located  its  line 

remains  in  the  government,  or  in  tlie  ag-  of  approach  and  begins  work,  it  cannot 

gregate  body  of  the  people  in  their  sov-  change  it  without  legislative  authority, 

ereign  capacity ;  and  tliey  have  a  right  Matter  of  Poughkeepsie  Bridge  Co.,  108 

to  resume  the  possession  of  the  property,  N.  Y.  488, 15  N.  £.  601.    The  constitn- 

in  the  manner  directed  by  the  constitu-  tional  prohibition  against  the  taking  of 

tion  and  laws  of  the  State,  whenever  the  private  property  for  public  use  without 

public  interest  requires  it.    This  right  of  compensation  is  self-enforcing,  and  equity 

resumption  may  be  exercised,  not  only  may  enjoin  the  damaging  of  such  prnp- 

^here  the  safety,  but  also  where  the  in-  erty  though  the  legislature  has  provided 

terest,  or  even  the  expediency  of  the  State  no  method  of  determining  compensation, 

is  concerned;  as  where  the  land  of  the  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.  v. 

individual  is  wanted  for  a  road,  canal,  or  Terminal  Ry.  Co.,  97  Mo.  467,  10  S.  W. 

other  public  improvement."     Wcdworth,  826,  8  L.  R.  A.  240 ;  Hickman  v,  Kansas 

Chancellor,  in   Beekman   r.   Saratoga  &  City,   120  Mo.   110,  25    S.    W.  225,  22 

Schenectady  R.  R.  Co.,  8  Paige,  45,  78,  L.  R.  A.  658,  41  Am.  St  684;  Searle  o. 

22  Am.  Dec.  679.    The  right  is  inherent  Lead,  10  S.  D.  812,  78  N.   W.   101,  89 

in    all    governments,    and    requires    no  L.  R.  A.  845.    A  taking  under  the  police 

constitutional  provision  to  give  it  force,  power  is  not  in  exercise  of  the  power 

Brown  v.  Beatty,  84  Miss.  227  ;  Taylor  v.  of  eminent  domain.    State  v.  Schlemmer, 

Porter,  4  Hill,  140 ;  Lake  Shore,  &c.  R.  R.  42  La.  Ann.  1166,  8  So.  807,  10  L.  R.  A. 

Co.  V.  Chicago,  &c.,  R.   R.   Co.,  97  III.  185.    See  Ruch  v.  City  of  New  Orleans, 

506,  2  Am.   &  Eng.  R.    R.  Cas.    440;  48  La.  Ann.  275,  9  So    478;  Peart  v. 

United  States  r.  Jones,  109  U.  S.  518.  8  Meeker,  45  La.   Ann.   421,  12  So.  490; 

Sup.  Ct.  Rep.  846.    "  Title  to  property  is  Sweet  r.  Rechel,  87  Fed.  Rep.  828 ;  Id.  159 

always  held  upon  the  implied  condition  U.  S.  880,  10  Sup.  Ct  Rep.  48;  State  0. 

that  it  must  be  surrendered  to  the  govern*  Qriffin,  69  N.  H.  1, 89  Atl.  260, 41  L.  R.  A. 

ment,  either  in  whole  or  in  part,  when  the  177.    So  in  case  of  destruc:ion  of  mill  and 

public  necessities,  evidenced  according  to  mill  dnm  to  avoid  damage  to  highway 

the  established  forms  of  law,  demand."  and  other  property.     Aitken  v.  Wells 

Hogeboom,  J.,  in  People  u.  Mayor,  &c.  of  River,  70  Vt  808, 40  Atl.  829, 67  Am.  St 

New  York,  82  Barb.  102,  112.    And  see  672,  41  L.  R.  A.  666.3 
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to  80  tie  up  the  hands  of  the  government  as  to  preclude  its  re- 
peated exercise,  as  often  and  under  such  circumstances  as  the 
needs  of  the  government  may  require.  For  if  this  were  otherwise, 
the  authority  to  make  laws  for  the  government  and  welfare  of  the 
State  might  be  so  exercised,  in  strict  conformity  with  its  constitu- 
tion, as  at  length  to  preclude  the  State  performing  its  ordinary  and 
essential  functions,  and  the  agent  chosen  to  govern  the  State  might 
put  an  end  to  the  State  itself.  It  must  follow  that  any  legislative 
bargain  in  restraint  of  the  complete,  continuous,  and  repeated  ex- 
ercise of  the  right  of  eminent  domain  is  unwarranted  and  void; 
and  that  provision  of  the  Constitution  of  the  United  States  which 
forbids  the  States  violating  the  obligation  of  contracts  could  not 
be  so  construed  as  to  render  valid  and  effectual  such  a  bargain, 
which  originally  was  in  excess  of  proper  authority,  (a)  Upon  this 
subject  we  shall  content  ourselves  with  referring  in  this  place  to 
what  has  been  said  in  another  connection.^ 

As  under  the  peculiar  American  system  the  protection  and 
regulation  of  private  rights,  privileges,  and  immunities  in  general 
belong  to  the  State  governments,  and  those  governments  are  ex- 
pected to  make  provision  for  the  conveniences  and  necessities 
which  are  usually  provided  for  their  citizens  through  the  exer- 
cise of  the  right  of  eminent  domain,  the  right  itself,  it  would 
seem,  must  pertain  to  those  governments  also,  rather  than  to  the 
government  of  the  nation ;  and  such  has  been  the  conclusion  of 
the  authorities.  In  the  new  Territories,  however,  where  the  govern- 
ment of  the  United  States  exercises  sovereign  authority,  it  pos- 
sesses, as  incident  thereto,  the  right  of  eminent  domain,  which  it 
may  exercise,  directly  or  through  the  territorial  governments; 
but  this  right  passes  from  the  nation  to  the  newly  formed  State 
whenever  the  latter  is  admitted  into  the  Union.*    So  far,  however. 


1  See  anU,  p.  896. 

*  Pollard's  Lessee  o.  Hagan,  3  How. 
212 ;  Goodtitle  v.  Kibbee,  9  How.  471 ; 
Doe  V.  Beebe,  18  How.  26 ;  United  States 
9.  The  Railroad  Bridge  Co.,  6  McLean, 
617;  Weber  v.  Harbor  Commissioners, 
18  WaU.  57;  Swan  v.  Williams,  2  Mich. 
427;  Warren  v.  St.  Paul,  &c  R.  R.  Co., 
18  Minn.  884.  [Article  V.  of  the  amend- 
ments to  the  Federal  constitution  provid- 
ing among  other  things  that  private 
property  shall  not  be  taken  for  public 
use  without  just  compensation  is  not 
applicable  to  a  taking  by  a  State  or  its 
authority,   but   is    a    limitation  on  the 


Federal  Government  only.  Withers  v. 
Buckley,  20  How.  84.]  Although  it  has 
been  held  in  some  cases  that  the  States 
have  authority,  under  the  eminent  do- 
main, to  appropriate  the  property  of 
individuals  in  order  to  donate  it  to  the 
general  government  for  national  pur- 
poses: Reddall  v.  Bryan,  14  Md.  444; 
Gilmer  v.  Lime  Point,  18  Cal.  229;  Burt 
r.  Merchants'  Ins.  Co.,  106  Mass.  356,  and 
Cummings  v.  Ash,  60  N.  H.  591 ;  [[Lancey 
V.  King  County,  15  Wash.  9,  45  Pac.  645, 
34  L  R.  A.  817,]  the  contrary  is  now 
determined.  See  Trombley  ».  Auditor- 
General.  23  Mich.  471 ;  Kohl  v.  United 


(a)  [^Woodmere  Cemetery  v.  Roulo,  104  Mich.  695  [599],  62  N.  W.  1010;  Lock 
Haven  Bridge  Co.  v.  Clinton  County,  157  Pa.  St.  379,  27  Atl.  726.] 
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as  the  general  goyernment  may  deem  it  important  to  appropriate 
lands  or  other  property  for  its  own  purposes,  and  to  enable  it  to 
perform  its  functions, —  as  must  sometimes  be  ncceftsary  in  the 
case  of  forts,  light-houses,  military  posts  or  roads,  and  other  con- 
veniences and  necessities  of  government,  —  the  general  govern- 
ment may  still  exercise  the  authority,  as  well  within  the  States  as 
within  the  territory  under  its  exclusive  jurisdiction,  and  its  right 
to  do  so  may  be  supported  by  the  same  reasons  which  support  the 
right  in  any  case ;  that  is  to  say,  the  absolute  necessity  that  the 
means  in  the  government  for  performing  its  functions  and  perpetu- 
ating its  existence  should  not  be  liable  to  be  controlled  or  defeated 
by  the  want  of  consent  of  private  parties,  or  of  any  other  au- 
thority.^ 

What  Property  is  subject  to  the  Might. 

Every  species  of  property  which  the  public  needs  may  require 
and  which  government  cannot  lawfully  appropriate  under  any 
other  right,  is  subject  to  be  seized  and  appropriated  under  the 
right  of  eminent  domain.*"*  Lands  for  the  public  ways ;  timber, 
stone,  and  gravel  with  which  to  make  or  improve  the  public 
ways ;  ^  buildings  standing  in  the  way  of  contemplated  improve- 

Sutes,  91  U.  S.  367.    Such  an  authority  to  a  State  tribunal  the  power  to  ascertain 

in  the  States  is  needless,  for  the  power  of  the  compensation  to  be  paid.      United 

the  general  government  is  ample  for  all  States  v.  Jones,  109  U.  S.  513,  3  Sup.  Ct. 

needs.     But  a    statute  is    valid   which  Rep.  346. 

grants  to  the  United  States  the  right  to  in-  *  People  v.  Mayor,  &c  of  New  York, 

stitute  condemnation  proceedings.    Mat-  32  Barb.  102 ;  Bailey  v.  Miltenberger,  31 

ter  of  Petition  of  United  States,  96  N.  Y.  Pa.  St.  87.   [[Authority  to  condemn  does 

227.    [General  government  may  exercise  not  authorize  condemnation  of  lands  of 

tiie  eminent  domain  either  in  the  territo-  State  unless  so  expressed.    Seattle  &  M. 

ries  or  in  the  States  for  the  execution  of  Ry.  Co.  v.  State,  7  Wash.  160,  34  Pac. 

powers  granted  to  it    Cherokee  Nation  551,  38  Am.  St.  866,  22  L.  R.  A.  217.3 

r.  South  Kansas  Ry.  Co.,  135  U.  S.  641,  Land  belonging  to,  but  not  in  actual  use 

10  Sup.  Ct  Rep.  965,  83  Fed.  Rep.  900.  by  a  State  university,  may  be  condemned. 

The  United  States  may  exercise  the  right  In  re  St  Paul  &  N.  P.  Ry.  Co.,  84  Minn, 

of  eminent  domain  in  the  interest  of  in-  227,  25  N.  W.  345.    [Water  from  natural 

ter-state  commerce.    Monongahela  Navi-  watercourse  for  irrigation  :  McGhee  Irr. 

gation  Co.  v.  United  States,  148  U.  S.  312,  Ditch  Co.  r.  Hudson,  85  Tex.  687, 22  S.  W. 

13  Sup.  Ct  Rep.  622 ;  in  the  District  of  398, 967 ;  property  of  church :  Macon  and 

Columbia,  Shoemaker  v.  United  States,  A.  Ry.  Co.  v,  Riggs,  87  Ga.  158, 13  S.  £. 

147  U.  S.  282, 13  Sup.  Ct  Rep.  361;  for  312;  homestead:  Jockheck  v.  Shawnee 

the    preservation    of   the   battlefield  of  Co.  Com*rs,   53  Kan.  780,  37  Pac.  621 ; 

Gettysburg,  U.  S.  v.  Gettysburg  Elec.  Ry.  works  and  franchise  of  a  water  company : 

.Co.,  160  U.  S.  668,  16  Sup.  Ct.  Rep.  427  ;  Brooklyn  v.  Long  Island  Water  Supply 

see  also  Luxton  v.  North  River  Bridge  Co.,  143  N.  Y.  596, 88  N.  E.  083, 26  L.  R.  A. 

Co ,  153  U.  S.  525, 14  Sup.  Ct  Rep.  891.]  270;  aflf.  166  U.  S.  685,  17  Sup.  Ct  Rep. 

^  Kohl  IT.  United  States,  01  U.  S.  367;  718.] 

Trombley  v   Auditor-General,  28  Mich.  •  Wheelock  v.  Young,  4  Wend.  647; 

471  ;  Darlington  v.  United  States,  82  Pa.  Lyon  v.  Jerome.  15  Wend.  669 ;  Jerome 

St.  382.  The  United  States  may  delegate  v.  Ross,  7  Johns.  Ch.  315,  11  Am.  Dea 
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ments,  or  which  for  any  other  reason  it  becomes  necessary  to  take, 
remove,  or  destroy  for  the  public  good;^  streams  of  water;*  cor- 
porate franchises;'  and  generally,  it  may  be  said,  legal  and  equi- 

484;  Bliss  V.  Hosmer,  16  Ohio,  44;  Wat-  proTement  when  not  appropriated.    See 
kins  V,  Wallcer  Co.,   18  Tex.  685.    In  Johnson  v,  Atlantic,  &l'.  K.   R.  Co.,  36 
Eldridge  o.  Smith,  84  Vt  484,  it  was  held  N.  H.  669;  Baltimore,  &c.  R.  R.  Co.  v. 
competent  for  a  railroad  company  to  ap-  Magruder,  84  Md.  79,  6  Am.  Hep.  310; 
propriate  lands  for  piling  the  wood  and  Reusch  v.  Chicago,  Sec.  R.  R.  Co.,  67  Iowa, 
lumber  used  on  tlie  road,  and  brought  to  687,  UN.  W.  647.     But  in  general,  in 
it  to  be  transported  thereon.  constructing  a  public  work,  it  is  tlie  duty 
^  Wells  V.  Somerset,  &c.  R.  R.  Co.,  47  of  those  concerned  to  aroid  diverting 
Me.  846.    So  of  a  pier.    Matter  of  Union  streams,  and  to  construct  the  necessary 
Ferry  Co.,  98  N.  Y.  139.    But  the  de-  culverts,  bridges,  &c.,  for  that  purpose, 
struction  of  a  private  hou«e  during  a  fire  March  v.  Portsmouth  &c.,  R.  R.  Co.,  19 
to  prevent  the  spreading  of  a  conflagra-  N.  H.  872  ;  Bough  ton  r.  Carter,  18  Johns, 
tion  has  been  held  not  to  be  an  appropri-  406;   Rowe  v.  Addison,  34  N.  H.  306; 
atiun  under  the  right  of  eminent  domain,  Proprietors.  &c.  v.  Nashua  &  Lowell  R.  R. 
but  an   exercise  of   the  police   power.  Co.,  10  Cush.  388 ;  Haynes  v.  Burlington, 
*'  The  destruction  of  this  pn>perty  was  88  Vt.  350.     And  see  Pettigrew  v.  Evans- 
authorized    by   the    law   of   overruling  ville,  26  Wis.  223 ;  AHmond  o.  Green  Ray 
necessity ;  it  was  the  exercise  of  a  natural  Co.,  31  Wis.  316 ;  Stein  v.  Burden,  24  Ala. 
right  belonging  to  every  individual,  not  130;  Diamond  Match  Co.  o.  New  Haven, 
conferred  by  law,  but  tacitly  accepted  66  Conn.  510,  13  Atl.  409.    As  to  the 
from  all  human  codes."    Per  Sherman^  obligation  of  a  railroad  company  to  com- 
Senator,  in  Russell  v.  Mayor,  &c.  of  New  pensate  psrties  whose  lamls  are  flooded 
York,  2  Denio,  461,  473.      See  also  So-  by  excavations  or  embankments  of  tlie 
rocco  V.  Geary,  8  Cal.  69;  Con  well  v.  company,  see  Brown  r.  Cayuga,  &c.  R.  R. 
Emrie,  2  Ind.  36 ;  American  Print  Works  Co.,  12  N.  Y.  486 ;  Norris  v.  Vt  Cent.  R.  R. 
r.  Lawrence,  21  N.  J.  248;  Same  v.  Same,  Co.,  28  Vt.  09.    Compare  Eaton  v.  Boston 
23  N.  J.  9,690;  McDonald  t;.  Redwing,  13  C.  &  M.  R.  R.  Co..  61  N.  H.  604.  where 
Minn.  38;  Field  v.  Des  Moines,  89  Iowa,  it  was  decided  that  a  corporation  wiiich 
675.     The  municipal  corporation  whose  flooded  s  man's  land  by  removing  a  natu- 
officers  order  the  destruction  is  not  liable  ral  protection  in  tlie  construction  of  its 
fortlie  daraa^res  unless  expressly  made  so  roail    was    liable  for   the   injury,  even 
by  statute.    Wiilte  v.  Charleston,  2  Hill  though  its  road  was  constructed  with  due 
(S.  C),  671 ;  Dunbar  v.  San  Francisco,  1  care,  with  Bcllenger  v.  N.  Y.  Central  R.  R. 
Cal.  856;  Stone  v.  Mayor,  &c.,  of  New  Co.,  23  N.  Y.  42  ;  Abbott  v.  Kansas  City, 
York,  26  Wend.  157 ;  Taylor  u.  Plymouth,  &c.  Co.,  88  Mo.  271 ;  Moss  v.  St  Louis,  &c. 
8  Met.  462;   Ruggles  v.  Nantucket,  11  Ry.  Co ,  86  Mo.  86;  Bell  V.Norfolk,  &c. 
Cush.  483;  Keller  v.  Corpus  Cliristi,  60  R.  R.  Co.,  101  N.  C.  21,  7  S.  K.  467;  and 
Tex.  614,  32  Am.   Rep.  613.     [In  the  other  cases  cited,  po.•(^  pp.  782,  826. 
exercise  of  police  power  the  State  cannot  *  Piscataqua  Bridge  v.  New  Hampshire 
authorize  the  taking  of  private  property  Bridge,  7  N.  H.  .35 ;  Crosby  v.  Hanover, 
withoutcompensation,  wlien  itcanbecon-  86  N.  H.  404;  Tuckahoe  Canal  Co.  v. 
demned  and  paid  for  under  the  power  of  Rsilroad  Co.,  11  I^igh,  42,  36  Am.  Dec. 
eminent  domain.  People  t*.  Elk  River,  &c.  .S74;  Boston  Water  Power  Co.  v.  Boston 
Co.,  107  Cat  221,  40  Pac.  6;^l,  48  Am.  St,  &  Worcester  R.  R.  Co.,  23    Pick.  300; 
121.^  Central  Bridge  Corporation  v.  Lowell,  4 
^  Gardner  v.  Mewburg,  2  Johns.  Ch.  Gray,  474;  West  River  Bridire  v.  Dix,  6 
162,  7   Am.  Dec.  626.     In  this  case  a  How.  607;  Richmond  R.  R.  Co.  v,  Louifia 
stream  was  appropriated  in  order  to  sup-  R.  R.  Co.,  18  How.  71,  per   Grier,  J.; 
ply  a  town  with  water.    The  sppropria-  Chesapeake  &  Ohio  Canal  Co.  r.  Balti- 
tion  miglit,  of  course,  be  made  for  any  more  &  Ohio  R.  R.  Co.,  4  Gill  &  J.  6; 
other  object  of  pnblic  utility ;  snd  a  stream  State  o.  Noyes,  47  Me.  180;  Red   River 
may  even  be  diverted  from  its  course  to'    Bridse  Co.  v,  Clarksville,  1  Sneed,  176; 
remove  it  out  of  tlie  way  of  a  public  im-  Armington  v.  Bamet,  16  Vt.  746;  White 
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table  rights  of  every  description  are  liable  to  be  thus  appropri- 

RWer  Turnpike  Co.  v.  Vermont  Central    247,  31  Atl.  854.    If  the  second  use  will 
R.  R.  Co.,  21  Vt.  590 ;  Newcastle,  &c.    better  serre  the  public,  the  first  franchise 
R.  R.  Co.  V,  Peru  &  Indiana  R.  R.  Co.,  8    may  be  condemned.    Re  City  of  Brooklyn, 
Ind.    464 ;    Springfield    v.    Connecticut    143  N.  Y.  5tf6,  88  N.  E.  988,  26  L.  R.  A. 
RiTer  R.  R.  Co.,  4  Cush.  63;  Forward  v.    270;  aff.  166  U.  8.  685,  17  Sup.  Ct.  Rep. 
Hampshire,  &c.  Canal  Co.,  22  Pick.  462;     718;  Trustees  of  Atlanta  University  v. 
Commonwealth  v.  Pittsburg,  &c.  R.  R.     City  of  Atlanta,  98  Ga.  468,  21  S  £.74; 
Co.,  58  Pa.  St.  26;  Re  Towanda  Bridge    United   States  v.  Gettysburg  E.  R.  Co., 
Co.,  91  Pa.  St.  216 ;  /a  re  Twenty-Second     160  U  S.  668. 16  Sup.  Ct.  Rep.  427.    Land 
St.,  102  Pa.  St  108.    "  Tlie  only  true  rule    condemned  for  one  use  cannot  be  taken 
of  policy  as  well  as  of  law  is,  that  a  grant    for  a  similar  use  without  specific  author- 
for  one  public  purpose  must  yield  to  an-    ity  where  the  second  use  is  inconsistent, 
other  more  urgent  and  important,  and     or  materially  interferes  with   the  first: 
this  can  be  effected  without  any  infringe-    Xiake  Erie  &  W.  K.  Co.  r.  Com'rs  of  Sen- 
ment  on  the  constitutional  rights  of  the    eca  Co.,  57  Fed.  Rep.  945 ;  St.  Louis,  H.  & 
subject.    If  in  such  cases  suitable  and     K.  C,  U.  Co.  v.  Hannibal,  U.  I).  Co.,  125 
adequate  provision  is  made  by  the  legis-    Mo.  82. 28  S.  W.  488  ;  Suburban  R.  T.  Co. 
lature  for    the    compensation  of    those    v.  City  of  New  York,  128  N.  Y.  510,  28 
whose  property  or  franchise  is  injured  or    N.  E.  526,  rev.  60  Hun,  577 ;  Re  City  of 
taken  away,  there  is  no  violation  of  pub-    New  York,  185  N.  Y.  253,  81  N.  E.  1043. 
lie  faith  or  private  right.     The  obligation     Land  of  one  railway  company  for  another 
of  the  contnict  created  by  tlie  original    line  of  railway  :  Butte,  A.  &  P.  R.  Co.  v. 
charter    is    thereby    recognized.'*     Per    Montana  U.  R.  Co.,  16  Mont.  504,  41  Pac. 
Bigelow,  J.,  in  Central  Bridge  Corporation     232,  81  L.  R.  A.  208,  50  Am.  St.  508.    So, 
V.  Lowell,  4  Gray,  474,  482.    This  subject    though  the  second  use  is  not  a  similar  use, 
receives  a  very  full  and  satisfactory  ex-    if  it  is  inconsistent  with  the  first  use. 
amination  by  Judges  Pearson  and  Shars'     Boston  &  A.  R.   Co.  v.  Cambridge,  166 
worxi,  in  Commonwealth  v.  Pennsylvania    Mass.  224,44  N.  E.  140;  Cincinnati,  W.  & 
Canal  Co.,  66  Pa.  St.  41,  5  Am.  Rep.  320.     M.  R.  Co.  r.  Anderson,  189  Ind.  490,  38 
In  Central  City  Horse  Railway  Co.  v.    N.  E.  167,47  Am.  St.  285;  Ixiuisville  & 
Eort  Clark   Horse  Railway  Co.,  87  III.     N.  R.  Co.  v.  Wliitely,  96  Ky,  215,  24  S. 
523,  this  subject  is  somewhat  considered.     W.  604,  44  Am.  St.  220,  and  note ;  Minn. 
The  question  involved  is  thus  stated  by    &  St.  L.  R.  Co.  v.  Minn.  W.  R.  Co.,  61 
the  court :  "  Ciin  a  competing  hori^e  rail-    Minn.  502,  63  N.  W.  1085 ;  Seattle  &  M. 
way  company  in  an  incorporated  city     R.  Co.  v.  State,  7  Wash.  150,  34  Pac.  551, 
acquire  by  compulsion  a  title  to  or  the    88  Am.  St.  866,  22  L.  R.  A.  217.    Land  of 
joint  use  of  \j\  part  of^  the  track  and    a  railway  company  for  a  grain  elevator: 
superstructure  of  another  like  corporation.    Re  Stewart's  Application,  O.j  Minn.  515, 
and  for  the  express  purpose  of  making    68  N.  W.  208,  83  L.  R.  A.  427 ;  a  toll 
the  tracks  so  compulsorily  taken  a  portion     bridge  for  an    electric   street   railway: 
of    its  own  line  1  "      This    question  is     Pittsburg  &   W.  E.  P.   R.  Co.  v.  Point 
answered  in  the  negative,  though  at  the     Bridge  Co.,  165  Pa.  St.  35,  SO  Atl.  511, 26 
same  time  it  is  intimated  that  **  proceed-    L.  R.  A.  328.      The  yards  and  tracks  of 
ings  might  be  instituted,  perhaps^  to  con-     a  railway  company  may  be  condemned 
demn  the  entire  road  and  franchise,  and     for  a  public  street  if  properly  authorized, 
thus  pass  it  over  as  an  entirety  to  the     Terra  Haute  v.  Evansville  &  T.  H.  R.  Co., 
competing  road."     But  as   to  this,  see     149  Ind.  174,  46  N.  E.  77,  37  L.  R.  A.  180 ; 
Lake  Shore,  &c.  R.  R.  Co.  v.  Chicago,  &c.     Chicago,  &c.  R.  Co.  v.  Starkweather,  97 
R.   R.   Co.,  97   III.  506;    Re   Rochester    Iowa,  159,  66  N.  W.  87,  59  Am.  St.  404.] 
Water    Commissioners,  00    N.   Y.  413 ;     Land  appropriated  by  one  railroad  com- 
Little  Miami,  &c.  R.  R.  Co.  v.  Dayton,  23    pany  under  the  eminent  domain,  but  not 
Ohio  St.  510.     QA  turnpike  way  may  be     required  for  the  exercise  of  its  franchises 
condemned  for  an  electric  street  railway,     or  the  discharge  of  its  duties,  is  liable  to 
The  legislature  may  determine  when  one    be  taken  for  the  corporate  use  of  another 
grant  must  yield  to  another.    Baltimore  &     railroad  company.    North  Carolina,  &c 
F.  T.  R.  V.  Baltimore  C.  &c.  R.  Co.,  81  Md.    R.  R.  Co.  v,  Carolina  Central,  &c.  R.  R. 
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ated.^  From  this  statement,  however,,  must  be  excepted  money, 
or  that  which  in  ordinary  use  passes  as  such,  and  which  the  gov- 
ernment may  reach  by  taxation,  and  also  rights  in  action,  which 
can  only  be  available  when  made  to  produce  money ;  neither  of 
which  can  it  be  needful  to  take  under  this  power. ^ 

Legislative  Authority  Mequiwte, 

The  right  to  appropriate  private  property  to  public  uses  lies 
dormant  in  the  State,  until  legislative  action  is  had,  pointing  out 

Co.,  88  N.  C.  489.    See  Chicago,  &c.  R.  R.  ing  it.    **  Tlie  State,  notwithsUnding  the 

Co.  V,  Lake,  71  111.  338.    A  contract  ced-  sovereignty  of  her  ciiaracter,  can   take 

ing  to  a  telegraph  company  the  exclusive  only  sufficient  water  from  private  streams 

right  of  operating  and  maintaining  its  for  the  purposes  of  the  canal.    So  far  the 

lines  over  the  riglit  of  way  of  a  railroad  law  authorizes  ihe  commissioners  lo  in- 

company  cannot  preclude  the  State  from  vade  private  right  as  to  take  what  may 

authorizing  the  establishment  of  another  be  necessary  for  canal  narigation,  and 

telegraph  line  over  the  same  right  of  way.  to  this  extent  authority  if  conferred  by 

New  Orleans,  &c.  R.  R  Co.  v.  Southern,  the  constitution,  provided  a  compensation 

&c.   Telegraph   Co.,  58  Ala.  211.    The  be  paid  to  the  owner.    The  principle  is 

bridge  of  a  corporation   may  be  taken  founded  on  the  superior  claims  of  a  whole 

under  this  power  and  made  a  free  bridge,  community   over  an   individual  citizen ; 

Re  Towanda  Bridge  Co.,  01  Pa.  St.  216.  but  then  in  those  cases  only  where  pri- 

So  of  the  right  of  a  railroad  company  rate  property  is  wanted  for  jnthlic  use,  or 

given  under  peculiar  circumstances  to  demanded  by  the   public  welfare.     We 

take  toll  on  a  highway.    Phila.  &c.  Ry.  know  of  no  instances  in  which  it  has  or 

Co.'s  AppelLl,  120  Pa.  St.  90, 18  Atl.  708.  can  be  taken,  even  by  State  authority, 

1  The  appurtenant  right  of  an  abutter  for  the  mere  purpose  of  raising  a  revenue 

to  have  a  street  open  may  be  taken :  by  sale  or  otherwise ;  and  the  exercise  of 

Rennselaer  v.  Ijeopold,  106  Ind.  29, 6  N.  B.  such  a  power  would  be  utterly  destruc- 

761 ;  the  right  to  pass  over  a  private  way :  tive  of  individual  right,  and  break  down 

Buffalo,  N.  Y.  &  P.  R#  U.  Co.  v  Overton,  all  the  distinctions  between  meam   and 

85  Hun,  157 ;  the  right  to  have  a  farm-  fiium,  and  annihilate  them  forever  at  the 

crossing  at  a  particular  place.    Matter  of  pleasure  of    the  State."      Wood^  J.,   in 

N.   T.  L.  &c.  R.   R.  Co.,  44  Hun,  194.  Buckingham  v.  Smith,  10  Ohio,  288,  297. 

[Private  cemetery  for  public  park,  Tn  re  To  the  same  effect  is  Cooper  v,  Williams, 

Board  of  Street  Openings,  &c.,  138  N.  T.  5  Ohio,  892,  22  Am.  Dec.  745. 

32»,  31  N.  E.  102,  28  Am.  St.  640  ;  home-  Taking  money  under  the  right  of  emi- 

stead    for    court    house :    Jock  heck  v,  nent  domain,  when  it  must  be  compen- 

Shawnee  Co.  Coni'rs,  68  Kan.  780,  87  sated  In  money    afterwards,    could    be 

Pac.  6'21 ;    leasehold   interest  in   lands :  nothing  more  or  less  than  a  forced  loan, 

Corrigan  et  al.  v.  City  of  Chicago,  144  III,  only  to  be  justified  as  a  last  resort  in  a 

5b7,  88  N.  E.  746,  21  L.  R.  A.  212.    In  time  of  extreme  peril,  where  neither  the 

such  case  the  exercise  of  the  right  ter-  credit  of  the  government  nor  the  power  of 

minates  the  obligation  to  pay  rent.    Id.^  taxation  could  be  made  available.    It  is 

^  Property  of  individuals  cannot  be  impossible  to  lay  down  rules  for  such  a 

appropriated   by  the    State  under   this  case,  except  such  as  the  law  of  overruling 

power  for  the  mere  purpose  of  adding  to  necessity,  which  for  the  time  being  sets 

the  revenues  of  the  State.    Thus  it  has  aside  all  the  rules  and  protections  of  pri- 

been  held  in  Ohio,  that  in  appropriating  rate  right,  shall  then  prescribe.    QKays- 

tlie  water  of  streams  for  the  purposes  of  ville  r.  Ellison,  18  Utah,  168.  55  Pac.  886, 

a  canal,  more  could  not  be  taken  than  72  Am.  St.  772,  48  L.  R.  A.  81.]]    See 

was  needed  for  that  object,  with  a  view  pott,  p.  764,  note, 
to  raising  a  revenue  by  selling  or  leas- 
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the  occasions,  the  modes,  conditions,  and  agencies  for  its  appro- 
priations.^ Private  property  can  only  be  taken  pursuant  to  law ; 
but  a  legislative  act  declaring  the  necessity,  being  the  customary 
mode  in  which  that  fact  is  determined,  must  be  held  to  be  for  this 
purpose  '^  the  law  of  the  land,"  and  no  further  finding  or  adjudi- 
cation can  be  essential,  unless  the  constitution  of  the  State  has 
expressly  required  it.*  When,  however,  action  is  had  for  this 
purpose,  there  roust  be  kept  in  view  that  general  as  well  as  reason- 
able and  just  rule,  that,  wlienever  in  pursuance  of  law  the  prop- 
erty of  an  individual  is  to  be  divested  by  proceedings  against  his 
will,  a  strict  compliance  must  be  had  with  all  the  provisions  of 
law  which  are  made  for  his  protection  and  benefit,  or  the  pro- 
ceeding will  be  ineffectual.'  Those  provisions  must  be  regarded 
as  in  the  nature  of  conditions  precedent,  which  are  not  only  to 
be  observed  and  complied  with  before  the  right  of  the  property 
owner  is  disturbed,  but  the  party  claiming  authority  under  the 

^  Barrow  v.  Page,  6  Hajrw.  97 ;  Rail-  the  power  to  tax,  it  residea  with  the  legia- 

road  Co.  v.  Lake,  71  III.  883;  Allen  v.  lative  department  to  whom  the  delegation 

Jones,  47  Ind.  488.    QBut  aee  Easthamp-  is  made.    It  mny  he  exercised  directly  or 

ton  V,  Hampshire   County  Com'rs,  154  indirectly  by  that  body ;  and  it  can  only 

Mass.  424,  28  N.  E.  298,  U  L.  R.  A.  167,  be  restrained  by  the  judiciary  when  iti 

where  it  is  lield  that  express  authority  is  limits  have  been  exceeded  or  its  authority 

not  necessary  to  the  taking  of  part  of  a  has  been  abused  or  perverted."    Kramer 

schoolhouse  lot  for  a  town  way.J    It  can-  v.  Cleveland    &    Pittsburg    R.   R.    Co., 

not  be  presumed  that  any  corporation  6  Ohio  St.  140,  146.    The  mode  of  exer- 

has  authority   to  exercise  the  right  of  ciae  is  left  to  the  legislative  discretion, 

eminent  domain  until  the  grant  be  shown,  when  not  restrained  by  the  constitution. 

Phillips  V.  Dunkirk,  &c.  R.  R.  Co.,  78  Pa.  Secombe  v.  Railroad  Co..  28  Wall.  108. 

St.  177 ;  Allen  v.  Jones,  47  Ind.  488.    A  An  owner  is  not  entitled  to  notice  of 

foreign  corporation,  it  is  held  in  Nebraska,  meeting  of  oonimissionera  to  determine 

which  may  not  acquire  real  estate,  cannot  the  necessity  of  an  improvement.    Zim- 

condemn  land  indirectly  through  a  domes-  merman  v.  Canfleld,  42  Ohio  St.  463. 
tic  corporation.    State  v.  Scott,  22  Neb.         '  Oillinwater  o.  Missiasippi,  &c.  R.  B. 

628,  36  N.  W.  121 ;  Koenig  i*.  Chicago,  Co.,  18  111.  1;  Stanford  v.  Worn,  27  Cal. 

&c.  R.  R.  Co.,  27  Neb.  699,  43  N.  W.  428.  171 ;  Dalton  v.  Water  Commissioners,  49 

2  "  Whatever  mny  be  the  theoretical  Cal.  223;  Stockton  v,  Whitmore,  60  Cal. 

foundation  for  tlie  right  of  eminent  do-  654 ;  Supervisors  of  Doddridge  v.  8tont» 

main,  it  is  certain  that  it  attachrs  as  an  9  W.  Va.  703 ;  Mitchell  v,  Illinois,  &c 

incident  to  every  sovereignty,  and  consti-  Coal  Co.,  68  111.  286  ;  Chicago,  &c.  R.  R. 

tutes  a  condition  upon  which  all  property  Co.  v.  Smith,  78  111.  96 ;  Springfield,  &c 

is  lioUlen.    When   the  public  necessity  R.  R.  Co.  v.  Hall,  67  111.  99;  Powera's 

requires   it,  private  rights   to    property  Appeal,  29  Mich.  504 ;  Kroop  v.  Forman, 

must  yield  to  this  paramount  right  of  the  31  Midi.  144 ;  Arnold  v.  I>ecatur,  29  Mich, 

sovereign  power.    We  have  repe:Uediy  77;  Lund  i;.  New  Bedford,  121  Mass.  286; 

held  that  the  character  of  the  work  for  Wamesit  Power  Co.  v,  Allen,  120  Mass. 

which  tlie  property  is  taken,  and  not  the  852 ;  Bohlman  v,  Oreen  Bay,  &c.  R.  R. 

means  or  agencies  employed  for  its  con-  Co.,  40  Wis.  167 ;  Moore  r.  Railway  Co., 

struction,    determines    the   question    of  34  Wis.  173;  United  Statea  v.  Reed,  66 

power  in  the  exercise  of  this  right.    It  Mo.  565;  Decatur  County  o.  Humphreys, 

requires  no  judicial  condemnation  to  sub-  47  Ga.  666 ;  Commissionera  r.  Beckwith, 

Ject  private  property  to  public  uses.  Like  10  Kan.  603. 
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adverse  proceeding  must  show  affirmatively  such  compliance. 
For  example,  if  by  a  statute  prescribing  the  mode  of  exercising 
the  right  of  eminent  domain,  the  damages  to  be  assessed  in  favor 
of  the  property  owner  for  the  taking  of  his  land  are  to  be  so 
assessed  by  disinterested  freeholders  of  the  municipality,  the 
proceedings  will  be  ineffectual  unless  they  show  on  their  face  that 
the  appraisers  were  such  freeholders  and  inhabitants.^  So  if  a 
statute  only  authorizes  proceedings  in  invitum  after  an  effort 
shall  have  been  made  to  agree  with  the  owner  on  the  compensa- 
tion to  be  paid,  the  fact  of  such  effort  and  its  failure  must  appear.^ 
So  if  the  statute  vests  the  title  to  lands  appropriated  in  the  State 
or  in  a  corporation  on  payment  therefor  being  made,  it  is  evident 
that,  under  the  rule  stated,  the  payment  is  a  condition  precedent 
to  the  passing  of  tlie  title.'    And  where  a  general  railroad  law 

1  Nichols  V,  Bridgeport,  28  Conn.  180 ;  Btnict  the  road,  or  to  exercise  any  act  of 

Jndson  r.  Bridgeport,  25  Conn.  426 ;  Peo-  ownership  over  it ;  and  that  a  court  of 

pie  V,  Brighton,  20  Mich.  67;  Moore  v,  equity  would  enjoin  them  from  exercising 

Railway  Co.,  S4  Wis.  178.  any  such  right,  or  they  might  be  prose- 

*  Reitenbangh  o.  Chester  Valley  R.  R.  cuted  in  trespass  at  law.  This  case  fol- 
Co.,  21  Pa.  St.  100;  Ellis  v.  Pacific  R.  R.  lows  Baltimore  &  Susquehanna  R.  R. 
Co.,  61  Mo.  200;  United  Sutes  v.  Reed,  Co.  v.  Nesbit,  10  How.  895,  and  Blood- 
66  Mo.  665;  Burt  v.  Brigham,  117  Mass.  good  v.  Mohawk  &  Hudson  R.  R.  Co., 
807 ;  Oregon  Ry.  &  Nar.  Co.  v.  Oregon,  18  Wend.  0,  where  the  statutory  provi- 
de. Co.,  10  Oreg.  444 ;  Howland  v.  School  sions  were  similar.  In  Kentucky,  pay- 
Dist.,  16  R.  I.  257,  16  Atl.  74;  Reed  v*  ment  in  money  must  be  made  before 
Ohio,  &c.  Ry.  Co.,  126  III.  48,  17  N.  E.  entry.  Corington  Ry.  Co.  v.  Piel,  87 
807 ;  Grand  Rapids  &  I.  R.  R.  Co.  v.  Wei-  Ky.  267,  8  S.  W.  449.  See  farther  State 
den,  70  Mich.  390,  38  N.  W.  294 ;  West  v.  Seymour,  36  N.  J.  47 ;  Cameron  v.  Su- 
Va.  Transportation  Co.  v.  Volcanic  Oil  &  pervisors,  47  Miss.  264 ;  St.  Joseph,  &c. 
CoalCo.,6  W.  Va.  882,itwasheidthatif  R.  R.  Co.  v.  Callender,  13  Kan.  496; 
the  owner  appears  in  proceedings  taken  Paris  o.  Mason,  87  Tex.  447 ;  People  v. 
for  the  assessment  of  damages,  and  con-  McRoberts,  62  III.  38 ;  St.  Louis,  &c.  R.  R. 
tests  the  amount  without  objecting  the  Co.  v.  Teters,  68  111.  144;  Sherman  v, 
want  of  any  such  attempt,  the  court  must  Milwaukee,  &c.  R.  R.  Co.,  40  Wis.  646 ; 
presume  it  to  hare  been  made.  Bohlman  v.  Green  Bay,  &c.  R.  R.  Co.,  40 

*  Stacy  V.  Vermont  Central  R.  R.  Co.,  Wis.  157;  Brady  v.  Bronson,  46  Cal.  640; 
27  Vt.  89.  By  the  section  of  the  statute  Delphi  v.  Evans,  86  Ind.  90 ;  Eidemiller 
under  which  the  land  was  appropriated,  v.  Wyanrlotte,  2  DHL  876.  In  the  case 
it  was  provided  that  when  land  or  other  in  Howard  it  is  said  :  "  It  can  hardly  be 
real  estate  was  taken  by  the  corporation,  questioned  that  without  acceptance  by 
for  the  use  of  their  road,  and  the  parties  the  acts  and  in  the  mode  prescribed  [f.  e , 
were  unable  to  agree  upon  tlie  price  of  by  payment  of  the  damages  assessed], 
the  land,  the  same  should  be  ascertained  the  company  were  not  bound ;  that  if 
and  determined  by  the  commissioners,  they  had  been  dissatisfied  with  the  esti- 
together  with  the  costs  and  charges  ac-  mate  placed  on  the  land,  or  could  have 
cmingthereon,  and  upon  the  pai/ment  of  the  procured  a  more  eligible  site  for  the 
fame,  or  6//  depositing  the  amount  in  a  bank,  location  of  their  road,  they  would  have 
as  should  be  ordered  by  the  commiasionertf  the  been  at  liberty,  before  such  acceptance, 
corporation  should  be  deemed  to  be  seized  and  wholly  to  renounce  the  inquisition.  The 
possessed  of  the  lands.  Held,  that,  until  proprietors  of  the  land  could  have  no 
the  payment  was  made,  the  company  had  anthority  to  coerce  the  company  into  its 
no  right  to  enter  upon  the  land  to  con-  adoption,"    Daniel,  J,,  10  How.  896,  899. 
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authorized  routes  to  be  surveyed  by  associated  persons  desirous 
of  constructing  roads,  and  provided  that  if  the  legislature,  on 
being  petitioned  for  the  purpose,  should  decide  by  law  that  a 
proposed  road  would  be  of  sufficient  utility  to  justify  its  construc- 
tion, then  the  company,  when  organized,  might  proceed  to  take 
land  for  the  way,  it  was  held  that,  until  the  route  was  approved 
by  the  legislature,  no  authority  could  be  claimed  under  the  law 
to  appropriate  land  for  the  purpose.^  These  cases  must  suffice  as 
illustrations  of  a  general  rule,  which  indeed  would  seem  to  be  too 
plain  and  obvious  to  require  either  illustration  or  discussion.^ 

So  the  powers  granted  by  such  statutes  are  not  to  be  enlarged 
by  intendment,  especially  where  they  are  being  exercised  by  a 
corporation  by  way  of  appropriation  of  land  for  its  corporate 
purposes.  '^  There  is  no  rule  more  familiar  or  better  settled  than 
this:  that  grants  of  corporate  power,  being  in  derogation  of 
common  right,  are  to  be  strictly  construed ;  and  this  is  especially 
the  case  where  the  power  claimed  is  a  delegation  of  the  right  of 
eminent  domain,  one  of  the  highest  powers  of  sovereignty  per- 
taining to  the  State  itself,  and  interfering  most  seriously  and  often 
vexatiously  with  the  ordinary  riglits  of  property.*    It  has   ao- 

^  Qillinwater  v.  Mississippi,  &c.  R.  R.  4  Wash.  64,  29  Pac.  847 ;  Branswick  & 
Co.,  13  III.  1.  "  The  statute  says,  that  W.  Ry.  Co.  v.  City  of  Waycross,  94  Ga. 
after  a  certain  other  act  shall  hare  been  102,  21  S.  E.  145 ;  Chicago  &  N.  W.  Ry. 
passed,  the  cumpany  may  then  proceed  to  Co.  v.  Town  of  Cicero,  164  111.  056,  89 
take  private  property  for  the  use  of  its  N.  E.  574.  Authority  to  construct  water- 
road:  tliat  is  equivalent  to  saying  that  works  for  fire  protection  and  domestic  use 
that  riglit  shall  not  be  exercised  without  Is  not  authority  to  furnish  water  for 
such  subsequent  act.  The  right  to  take  motive  power  for  light  manufacturing, 
private  property  for  public  use  is  one  of  though  grant  of  power  contained  words 
the  highest  prerogatives  of  the  sovereign  "and  other  purposes:"  Re  Barre  Water 
power  ;  and  here  the  legislature  has,  in  Co.,  62  Vt.  27,  20  AtL  109,  9  L.  B.  A.  196. 
language  not  to  be  mistaken,  expressed  The  words  *'  any  railway  "  in  a  statute 
its  intention  to  reserve  that  power  until  authorizing  condemnation  proceedings, 
it  could  judge  for  itself  whether  the  pro-  held  not  to  include  street  railways 
posed  road  would  be  of  sufficient  public  operated  by  horse  power  or  electricity, 
utility  to  justify  the  use  of  this  high  pre-  Thomson-Houston  Elec.  Co.  v.  Simon, 
rogative.  It  did  not  intend  to  cast  this  20  Oreg.  60, 25  Pac.  147, 10  L.  R.  A.  251. 
power  away,  to  be  gathered  up  and  used  Authority  to  condemn  for  telegraph  line, 
by  any  who  might  chose  to  exercise  it."  held  to  i^uthorize  condemnation  for  tele- 
Ibid.  p.  4.  phone  line  under   New  Jersey  statute. 

^  See  further  the  cases  of  Atlantic  &  State  v.  Central  New  Jersey  Telegraph 

Ohio  R.  R.  Co.  V,  SuUivant,  6  Ohio  St.  Co.,  53  N.  J.  L.  841,  21  Atl.  460,  11  L.  R. 

276;  Parsons  r.  Howe,  41  Me.  218 ;  At-  A.  664;  San  Antonio  &  A.  P.  Ry.  Co.  o. 

kinson  v.  Marietta  &  Cincinnati  R.  R.  S.  W.  Telph.  &  Telne.  Co.,  98  Tex.  313, 66 

Co.,  15  Ohio  St.  21.  S.  W.  117, 49  L.  R.  A.  459.    Other  illustra- 

*  Currier  v.  Marietta  &  Cincinnati  R.  R.  tions  of  this  rule  of  strict  construction 

Co.,  11  Ohio  St.  228, 281;  Miami  Coal  Co.  t;.  may  be  found  in   the  following  cases: 

Wigton,19OhioSt.560.   See  ante,  pp.  564,  In  re  Theresa  Drainage  Dist.,  90  Wis. 

565.  [Authority  to  construct  is  notauthor-  801,  68  N.  W.  288;  Bigler's  Executors  v. 

ity  to  condemn :  City  of  Madison  v.  Daley,  Penna.  Canal  Co.,  177  Pa.  St  28,  85  Atl. 

58  Fed.  Rep.  751 ;  City  of  Tacoma  v.  State,  112 ;  Trustees  Atlanta  Unirersity  v.  City 
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cordinglj  been  held  that  where  a  railroad  companj  was  authorized 
by  law  to  ''  enter  upon  any  land  to  survey,  lay  down,  and  construct 
its  road,"  "  to  locate  and  construct  branch  roads,"  Ac,  to  appro- 
priate land  "  for  necessary  side  tracks,"  and  "  a  right  of  way  over 
adjacent  lands  sufficient  to  enable  such  company  to  construct  and 
repair  its  road,"  and  the  company  had  located,  and  was  engaged 
in  the  construction  of  its  main  road  along  the  north  side  of  a 
town,  it  was  not  authorized  under  this  grant  of  power  to  appro- 
priate a  temporary  right  of  way  for  a  term  of  years  along  the 
south  side  of  the  town,  to  be  used  as  a  substitute  for  the  main 
track  wliilst  the  latter  was  in  process  of  construction.^  And 
sulistantially  the  same  strict  rule  is  applied  when  the  State  itself 
seeks  to  appropriate  private  property  ;  for  it  is  not  unreasonable 
that  the  property  owner  should  have  the  right  to  insist  that  the 
State,  which  selects  the  occasion,  and  prescribes  the  conditions 
for  the  appropriation  of  his  property,  should  confine  its  action 
strictly  within  the  limits  which  it  has  marked  out  as  sufficient. 
So  high  a  prerogative  as  that  of  divesting  one's  estate  against  his 
will  should  only  be  exercised  where  the  plain  letter  of  the  law 
permits  it,  and  under  a  careful  observance  of  the  formalities 
prescribed  for  the  owner^s  protection. (a) 

The  Purpose. 

The  definition  given  of  the  right  of  eminent  domain  implies 
that  the  purpose  for  which  it  may  be  exercised  must  not  be  a 

of  Atlanta,  93  Gn.  468, 21  S.  E.  74 ;  Wilder  Co.  r.  City  of  Chicago,  188  HI.  458,  28  N. 

9.  Boston  8c  A.  Ky.  Co.,  161  Mass.  887,  87  £.   740 ;     Loaisville   &   N.   Ry.   Co.   v, 

N.  E.  380;  Kansas  City,  Ac,  Ry.  Co.  r.  Whitely  County  Court,  05  Ky.  216,  24 

Petty,  07  Ark.  360,  21  8.  W.  884;  Prorl-  8.  W.  604,  44  Am.  St.  220;  Beaver  r.  City 

dence  &  W.  Ry.  Co.,  Petitioner.  17  R.  I.  of  Harrisburg,  166  Pa  8t.  647,  27  Atl.  4; 

324,  21   Atl.  006;    Kyle  v.  Texas  and  Chicago  &  G.  W.  Ry.  Co.  v.  First  Method- 

N.  O.  Ry.  Co.,  8  Willson,  §  486 ;  Kettle  ist  Church,  42  C.   C.  A.  178,  102  Fed. 

River  Ry.   Co.   v.  Eastern   Ry.  Co.,  41  Rep.  86.] 

Minn.  461,  43  N.  W.  469,  6  L.  R.  A.  Ill;  ^  Currier  v.  Marietta  &  Cincinnati 
Payne  r.  Kansas,  &c.  Ry.  Co.,  46  Fed.  R.  R.  Co..  11  Ohio  St.  228.  And  see  Gil- 
Rep.  646 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Gait,  mer  v.  Lime  Point,  10  Cal.  47 ;  Bensley  v. 
188  III.  657.  23  N.  £.  426,  24  N.  E.  674;  Mountain  Lake,  &c.  Co.,  13  Cal.  806; 
Denn i s,  Lon g  &  Co.  V.  City  of  Louisville,  08  Bruning  v.  N.  O.  Canal  &  Banking  Co., 
Ky.  67,  32  8.  W.  271 ;  Ewing  v.  Alabama,  12  La.  Ann.  641 ;  West  Virginia  Trans- 
Ac.  Ry .  Co., 68  Miss.  661, 9  So.  205;  Cheney  portation  Co.  ».  Volcanic  Oil  &  Coal  Co., 
r.  Atlantic  City  Water  Works  Co.,  65  N.  J.  6  W.  Va.  882. 
L.  235,  26  Atl.  96;  Illinois  Central  Ry. 

(a)  [Authority  to  condemn  cannot  be  delegated  to  a  foreign  corporation:  St. 
Louis  &  8.  F.  Ry.  Ca  v,  Foltz,  62  Fed.  Rep.  627  ;  Koenig  v.  Chicago,  B.  &  Q.  R.  Co., 
27  Neb.  699,  43  N.  W.  423  ;  Trester  v.  Missouri  P.  R.  Co..  83  Neb.  171, 49  N.  W.  1110 ; 
contra,  New  York,  N.  H.  &  H.  R.  Co.  v,  Welsh.  148  N.  Y.  411,  88  N.  E.  378.  A 
Railway  company  cannot  pass  authority  to  condemn  to  a  manufacturing  corporation  : 
Appeal  of  Hartman  Steel  Co.,  129  Pa.  St.  561, 18  Atl.  658.;] 
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mere  private  purpose ;  and  it  is  conceded  on  all  hands  that  the 
legislature  has  no  power,  in  anj  case,  to  take  the  property  of  one 
individual  and  pass  it  over  to  another  without  reference  to  some 
use  to  which  it  is  to  be  applied  for  the  public  benefit.^  '^The 
right  of  eminent  domain,"  it  has  been  said,  '^  does  not  imply  a 
right  in  the  sovereign  power  to  take  the  property  of  one  citizen 
and  transfer  it  to  another,  even  for  a  full  compensation,  where 
the  public  interest  will  be  in  no  way  promoted  by  such  transfer."  * 
It  seems  not  to  be  allowable,  therefore,  to  authorize  private  roads 

1  [The     constitutional      prohibition  weq.    See  also  Embury  r.  Conner,  3  N.  Y. 

against    taking    private    propertjr    for  611;  Kramer  v.  Clereland  &  Pittsburgh 

public  use,  operates  by  implication  to  R.  R.  Co.,  6  Ohio  St.  140 ;  Pratt  t;.  Brown, 

prohibit  the  taking  of  property  for  pri-  8  Wis.  603;  Concord  R.  R.  r.  Greeley, 

vnte  use.    Richards  v.  Wolf.  82  Iowa,  358,  17  N.  H.  47;  N.  Y.  &  Harlaem  R.  R.  Co. 

47  N.  W.  1044.  81  Am.  St.  601 ;  Welton  v.  Kip.  46  N.  Y.  646.  7  Am.  Rep.  385. 

V.  Dickson.  88  Neb.  767,  67  N.  W.  669,  [The  closing  of  part  of  a  public  alley 

41  Am.  St.  771,  22  L.  R.  A.  496.    For  a  whereby  the  lands  within  the  alley  rerert 

discussion  of  the  meaning  of  the  term  to  the  adjoining  owner,  held  not  to  be  for 

"public "as  used  in  this  connection,  see  public  use.     Van  Witsen  v,  Gutman,  79 

61  Cent.   L.  Jour.  828-3     In  a  work  of  Md.  405.  29  Atl.  608,  24  L.  R.  A.  403.    An 

this  character,  we  have  no  occasion  to  act  giring  one  street  railway  the  right 

consider  the  right  of  the  gOTernment  to  to  use  the  tracks  of  another  is  not  due 

seize  and  appropriate  to  its  own  use  the  process,  when  it  is  apparent  that  it  was 

property  of  individuals  in  time  of  war,  not  a  public  benefit,  but  a  benefit  to  the 

through  its  military  authorities.    That  is  company,  to  whom  the  grant  is  made, 

a  right  which  depends  on  the  existence  Philadelphia,  M.  &  S.  S.  R.  Co.,    Peti- 

of  hostilities,  and  the  suspension,  par-  tion  of,  —  Pa.  St.  — ^  63  Atl.  191.^     The 

tirtlly  or  wholly,  of  the  civil  laws.    For  power  can  only  be  exercised  to  supply 

recent  cases  in  which  it  has  been  consid-  some   existing  public   need   or  to   gain 

ered,  see  Mitchell  v.  Harmony,  18  How.  some  present  public  advantage;  not  with 

115;   Wilson  v.  Crockett,  48  Mo.  216;  a  view  to  contingent  results  dependent  on 

Wellman   v.   Wickerman,  44    Mo.  484 ;  a  projected  speculation.    Edgewood  R.  R. 

Yost  v.  Stout,  4  Cold.  206;   Sutton  v.  Co.'s  Appeal,  79  Pa.  St.  267.    Nor  for  a 

Tiller,  6  Cold.  698;  Taylor  v.  Nashville^  mere  public  convenience;  such  as  a  com- 

&c.  R.  R.  Co.,  6  Cold.  640;  Coolidge  v.  pany  for  loading  and  unloading  freight 

Guthrie,    8    Am.    Law    Reg.    v,  8.  22;  on  and  from  steamboats  and  other  craft 

Echols  V.  Staunton,  8  W.  Va.  674 ;  Wilson  touching   at   a   river    port.      Memphis 

V.  Franklin,  63  N.  C.  259.  Freight  Co.  p.  Memphis,  4  Cold.   419. 

^  Beekman  v.   Saratoga  &   Schenec-  But  land  not  needed  at  once  may  be  con- 

tady  R.  R.  Co.,  3  Paige,  78,  22  Am.  Dec.  demned  for  extra  tracks  of  a  railroad. 

679 ;    Teneyck  v.  Canal  Co.,  18  N.  J.  Matter  of  Staten  Island  Transit  Co.,  103  | 

200,  87  Am.  Dec.  233;  Hepburn's  Case,  N.  Y.  261,  8  N.  E.  648.     [Under  the  in-  ' 

8  Bland.  95;  Sadler  t7.  Langham,  34  Ala.  temal  improvement  clause  of  the  Con-  ^ 

311;    Pittsburg  v,  Scott,  1  Pa.  St.  309;  stitution   of   South  Carolina,  a  statute  i 

Matter  of  Albany  Street,  11  Wend.  149,  authorising   condemnation   for   railway 

25  Am.   Dec.  618 ;    Matter  of  John  &  connecting  a  private  manufacturing  plant 

Cherry  Streets,  19  Wend.  659;  Cooper  with  a  public  railway  is  valid.    Ex  parte 

V,  Williams,  6  Ohio,  391,  24  Am.  Dec.  Bacot,  36  S.  C.  126,  16  S.  E.  204,  16 

299 ;    Buckingham  v.   Smith,  10   Ohio,  L.  R.  A.  686.    A  private  way  cannot  be 

288 ;  Reeves  v.  Treasurer  of  Wood  Co.,  authorized  on  a  public  highway  against 

8  Ohio  St.  883.     See  this  subject  con-  an  adjoining  proprietor  who  has  a  fee  in 

sidered  on  principle  and  authority  by  the  street    Bradley  v.  Pbarr,  46  La.  Ann. 

Senator  Tracy  in  Bloodgood  v.  Mohawk  426, 12  So.  618,  19  L.  B.  A.  647     ^ 

&  Hudson  R.  R.  Co.,  18  Wend.  956  et  . 
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to  be  laid  out  across  the  lands  of  unwilling  parties  by  an  exercise 
of  this  right.  The  easement  in  such  a  case  would  be  the  property 
of  him  for  whom  it  was  established ;  and  although  the  owner 
would  not  be  deprived  of  the  fee  in  tlic  land,  tlie  beneficial  use 
and  exclusive  enjoyment  of  his  property  would  in  greater  or  less 
degree  be  interfered  with.  Nor  would  it  be  material  to  inquire 
what  quantum  of  interest  would  pass  from  him:  it  would  be 
sufficient  that  some  interest,  the  appropriation  of  which  detracted 
from  his  right  and  authority,  and  interfered  with  his  exclusive 
possession  as  owner,  had  been  taken  against  his  will ;  and  if 
taken  for  a  purely  private  purpose,  it  would  be  unlawful.^    Nor 

^  Taylor  v.  Porter,  4  Hill,  140,  per  And  see  Wisconsin  Water  Co.  v.  Winans, 

BronJon,J.;  Clark  v.  White,  2  Swan,  540 ;  86  Wis.  26,  64  N.  W.  1008,89  Am.  St. 

White  V.  White,  6  Barb.  474;  Sadler  v.  818,  and  note;   Latah  Co.  v.  Peterson, 

Langham,  84  Ala.  811 ;  Pittoburg  v.  Scott,  2  Idaho,  1118,  29  Pac.  1089,  16  L.  R.  A. 

1  Pa.  St  809;  Nesbitt  i;.  Trumbo,  39  Ul.  81;  Butte,  Anaconda,  &  P.  Ky.  Co.  r. 
110;  Osbom  v.  Hart,  24  Wis.  89, 1  Am.  Montana  U.  Ry.  Co.,  16  Mont.  604,  41 
Rep.  161 ;  Tyler  i;.  Beacher,  44  Vt  648,  Pac.  282,  81  L.  R.  A.  298.  See  Bridal 
8  Am.  Rep.  898;  Bankhead  v.  Brown,  26  Veil  Lumbering  Co.  o.  Johnson,  80  Greg. 
Iowa,  640;  Witham  v.  Osburn,  4  Oreg.  206,  46  Pac.  790,  34  L.  R.  A.  868,  60 
318,  18  Am.  Rep.  287;  Stewart  v.  Hart-  Am.  St.  618.J  To  avoid  this  difficulty, 
man,  46  Ind.  881 ;  Wild  v,  Deig,  48  Ind.  it  is  provided  by  the  constitutions  of 
466,  13  Am.  Rep.  899;  Blackmnn  v.  some  of  the  States  that  private  roads 
Halves,  72  Ind.  616;    White  v,  Clark,  may  be  laid  out  under  proceedings  cor- 

2  Swan,  280;  Hickman's  Case,  4  Harr.  responding  to  those  fur  the  establish- 
680;  Robinson  v.  Swope,  12  Bush,  21;  ment  of  highways.  There  are  provisions 
Vamer  v.  Biartin,  21  W.  Va.  634.  A  to  that  effect  in  the  Constitutions  of 
neighborhood  road  is  only  a  private  road.  New  York,  Georgia,  and  Michigan.  It 
and  taking  land  for  it  would  not  be  for  a  Is  allowable  under  the  Alabama  Consti- 
public  use.  Dickey  v.  Tennison,  27  Mo.  tution  also.  Steele  o.  County  Com'rs, 
878.  QWelton  v.  Dickson,  38  Neb.  767,  83  Ala.  804,  8  So.  761.  Bat  in  Harvey 
67  N.  W.  669,  41  Am.  St  771,  22  L.  R.  A.  v.  Thomas,  10  Watts,  68,  it  was  held 
496;  Logan  v.  Stogdale,  123  Ind.  872,  that  the  right  might  be  exercised  in 
24  N.  £.  186,  8  L.  R.  A.  68,  and  note,  order  to  the  establishment  of  private  ways 
Way  laid  out  on  application  of  single  from  coal  fields  to  connect  them  with  the 
private  person,  to  be  paid  for  and  kept  in  public  improvements,  there  being  nothing 
repair  by  him,  but  to  be  used  by  all  who  in  the  constitution  forbidding  it.     See 

^  desire  to  use  it,  is  a  public  way  for  wliich  also  the  Pocopson  Road,  16  Pa.  St.  16 ; 

lands  may  be  condemned.    Latah  County  Sherman  v.  Buick,  82  Cal.  241 ;  Brewer 

p.  Peterson,  2  Idaho,  1118,  29  Pac.  1089,  v.  Bowman,  9  Ga.  87 ;  Robinson  v.  Swope, 

16  L.  R.  A.  8I.3     But  see,  as  to  this,  12  Busli,  21.    But  in  Illinois  it  is  held 

Ferris  v.  Bramble,  6  Ohio  St  109 ;  Brock  expressly  that  such  a  road  cannot  be  con- 

V.  Bamet,  67  Vt.  172;  Bell  v,  Prouty,  48  demned.    Slioll  v.  German  Coal  Co.,  118 

Vt  279;  Whittingham  v.  Bo  wen,  22  Vt  111.427,  10  N.  E.  199,  and  the  doctrine  of 

317;  Proctor  v.  Andover,  42  N.  H.  848.  the  cases  Just  cited  is  directly  opposed  to 

pt  seems  that  a  way  essentially  private  Young  v.  McKenzie,  8  Ga.  81 ;  Taylor  v, 

may  be  given  a  public  character  by  act  Porter,  4  Hill,  140;  Buffalo  &  N.  Y.  R  R. 

of  the  legislature  because  of  incidental  Co.  v,  Brainard,  9  N.  Y.  100 ;  Bradley  v. 

public   beneflto.      Los    Angeles    Co.   r.  N.  Y.  &  N.  H.  R.  R.  Co.,  21  Conn  294; 

Reyes,  —  Cal.  — ,  32  Pac  238 ;  Welton  v.  Reeves  v.  Treasurer  of  Wood  Co.,  8  Ohio 

Dickson,  38  Neb.  767,  67  N.  W.  669,  41  St  338,  and  many  other  cases;  though 

Am.  St  771,  22  L.  R.  A.  496 ;  Monterey  possibly  convenient  access  to  the  great 

Co.  o.  Gushing,  88  CaL  611,  28  Pac.  700.  coal  fields  of  the  Sute  might  be  held  to 
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could  it  be  of  importance  that  the  public  would  receiye  incidental 
benefits,  such  as  usually  spring  from  the  improvement  of  lauds  or 
the  establishment  of  prosperous  private  enterprises :  the  public 
use  implies  a  possession,  occupation,  and  enjoyment  of  the  laud 
by  the  public  at  large,  or  by  public  agencies ;  ^  and  a  due  protec- 
tion to  the  rights  of  private  property  will  preclude  the  govern- 
ment from  seizing  it  in  the  hands  of  the  owner,  and  turning  it 
over  to  another  on  vague  grounds  of  public  benefit  to  spring  from 
the  more  profitable  use  to  which  the  latter  may  devote  it. 

We  find  ourselves  somewhat  at  sea,  however,  when  we  uuder- 
take  to  define,  in  the  light  of  the  judicial  decisions,  what  consti- 

be  BO  far  a  matter  of  general  conoem  as         In  tlie  text  we  kaye  stated  what  ii 

to  support  an  exercise  of  the  power  on  unquestionably  the  result  of  the  authori- 

tlie  ground  of  the  public  benefit.    So  held  ties ;  though  if  the  question  were  an  open 

as  to  a  subterranean  mining  railway.  De  one  it  might  well  be  debated  whether  the 

Camp  V.  llibernia  R.  R.  Co.,  47  N.  J.  L.  right  to  authorize  the  appropriation  of 

48.    In  Iowa  a  statute  authorizing  con-  the  property  of  individuals  did  not  rett 

demnation  of  public  ways  in  such  cases  rather  upon  grounds  of  general   public, 

was  upheld  though  only  the  mine-owners  policy  than  upon  the  public  purpose  to 

may  have  occasion  to  use  them.    Phillips  which    it   was   proposed    to    devote    it 

t7.  Watoon,  63  Iowa,  28,  18  N.  W.  669.  There  are   many  cases  in   which  indi- 

[A  spur  track  to  serve  private  concern  viduals  or  private  corporations  have  been 

only  is  not  for  public  purpose.     Kyle  empowered  to  appropriate  the  property 

V.  Tex.  &   N.  O.   Ry.  Co.,   8    Willson  of   others  when  the    general   good  de- 

(Tex.  Civ.  App.),  §  436;    St.  Louis,  I.  manded  it,  though  the  purpose  was  no 

M.  &  S.  Ry.  Co.  V.  Petty,  67  Ark.  369,  more  pvUic  than  it  is  in  any  case  where 

21  S.  W.  884.^    In  Eldridge  v.  Smith,  benefits  are  to  fiow  to  the  community 

84  y  t  484,  it  was  held  that  the  manu-  generally  from  a  private  enterprise.    The 

facture  of  railroad  cars  was  not  so  legiti-  case  of  appropriations  for  mill-dams,  rail- 

mately  and  necessarily  connected  with  roads,  and  drains  to  improve  lands  are 

the  management  of  a  railroad  that  the  familiar  examples.    These  appropriations 

company  would  be  authorized  to  appro-  have  been  sanctioned  under  an  applica- 

priate  lands  therefor.    So,  also,  of  land  tion  of  the  term  *' public  purpose,"  which 

for  the  erection  of  dwelling-houses  to  rent  might  also  justify  the  laying  out  of  pri- 

by  railroad  companies  to  their  employ-  vate  roads,  when  private  property  could 

ees.    But  under  authority  to  a  railroad  not  otherwise  be  made  available.     Upon 

company  to  take  land  for  constructing  this  general  subject  the  reader  is  referred 

and  operating  its  road,  it  may  take  what  to  an  article  by  Hon.  J.  V.  Campbell,  in 

is  needful  for  depot  grounds.    N.  T.  &  the  "Bench  and  Bar/'  for -July,  1871. 
Harlaem  R.  R.  Co.  v.  Kip,  46  N.  Y.  646,         ^  Per  Tracy,  Senator,  in  Bloodgood  v. 

7  Am.  Rep.  386.  Spur  tracks  in  a  city  Mohawk  &  Hudson  R.  R.  Co.,  18  Wend, 
to  reach  mills  and  warehouses  may  be  9,  60.  A  use  is  private  so  long  as  struo* 
condemned :  Toledo  S.  &  M.  R.  R.  Co.  tures  to  be  put  on  the  land  "  are  to  remain 
V.  East  Saginaw,  &c.  Co.,  72  Mich.  206,  under  private  ownership  and  control,  and 
40  N.  W.  436;  if  necessary  to  the  opera-  no  right  to  their  use  or  to  direct  their 
tion  of  the  road.  South  Chicago  R.  R.  management  is  conferred  upon  the  pub- 
Co.  V.  Dix,  109  III.  237.  Not  if  merely  lie."  Matter  of  Eureka  Bason,  &c.  Co,, 
to  increase  its  business.  Then  the  use  06  N.  T.  42.  See  Belcher  Sugar  Refining 
is  not  public.  Chicago  &  E.  I.  R.  R.  Co.  v.  St.  Louis  Elev.  Co.,  82  Mo.  121. 
Co.  V.  Wiltse,  116  111.  449.  6  N.  E.  49;  The  use  must  be  by  the  general  public  of 
Pittsburg,  W.  &  K.  Co.  v.  Benwood  Iron  a  locality,  and  not  by  particular  individ- 
Works,  31  W.  Va.  710,  2  L.  R.  A.  680,  uals  or  estates.    McQuillen  v.  Hatton,  42 

8  S.  £.  468.  Ohio  St  202 ;  Ross  v,  Davis,  97  lod.  79. 
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tutes  a  public  use.  It  has  been  said  hy  a  learned  jurist  that,  ^'  if 
the  public  interest  can  be  in  any  way  promoted  by  the  taking  of 
private  property,  it  must  rest  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  to  the  public  will  be  of  sufficient 
importance  to  render  it  expedient  for  them  to  exercise  the  right 
of  eminent  domain,  and  to  authorize  an  interference  with  the 
private  rights  of  individuals  for  that  purpose.^  It  is  upon  this 
principle  that  the  legislatures  of  several  of  the  States  have  au- 
thorized the  condemnation  of  the  lands  of  individuals  for  mill 
sites,  where  from  the  nature  of  the  country  such  mill  sites  could 
not  be  obtained  for  the  accommodation  of  the  inhabitants  without 
overflowing  the  lands  thus  condemned.  Upon  the  same  principle 
of  public  benefit,  not  only  the  agents  of  the  government,  but  also 
individuals  and  corporate  bodies,  have  been  authorized  to  take 
private  property  for  the  purpose  of  making  public  highways,  turn- 
pike roads,  and  canals ;  of  erecting  and  constructing  wharves  and 
basins ;  of  establishing  ferries ;  of  draining  swamps  and  marshes ; 
and  of  bringing  water  to  cities  and  villages.  In  all  such  cases 
the  object  of  the  legislative  grant  of  power  is  the  public  benefit 
derived  from  the  contemplated  improvement,  whether  such  im- 
provement is  to  be  effected  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies  or  of  individual 
enterprise."  * 

1  2  Kent,  Com.  840.  [[Statute  anthoi^  Ry.  Co.  v.  Porter,  43  Minn.  627, 46  N.  W. 
izing  lands  to  be  flowed  by  raising  a  poiid  75;  /n  re  Split  Rock  Cable  Road  Co., 
for  the  culture  of  useful  fishes,  though  the  128  N.  T.  406,  28  N.  E.  606,  aff.  58  Hun. 
object  of  the  owner  is  to  secure  his  own  851.  It  is  the  right  to  use,  ratlier  thaa 
plessure  and  profit,  is  constitutional,  extent  of  use,  should  determine  its  char- 
Turner  V,  Nye,  154  Mass.  579,  28  N.  E.  acter,  Butte  A.  &  P.  Ry.  Co.  v.  MonUna 
1048. 14  L.  R.  A.  487,  aa  extreme  case.]  N.  Ry.  Co.,  16  Mont  504,  41  Pac.  282, 

9  WalwoHh,  Chancellor,  in  Beekman  81  L.  R.  A.  298.    IncidenUl  benefit  to 

9.  Saratoga  &  Schnectady  R.  R.  Co.,  8  private    enterprise   not   destroy   public 

Paige,  45,  73, 22  Am.  Dec  679.    And  see  character  (side  track  to  coal  muie).    St. 

Wilson  P.  Blackbird  Creek  Marsh  Co.,  Louis,  L  M.  &  S.  Ry.  Co.  v.  Petty,  57 

2  Pet.  246.    [As  to  what  is  a  public  use,  Ark.  859,  21  S.  W.  884,  20  L.  R.  A.  484, 

see  Lauh  County  v.  Peterson,  2  Idaho,  and  note ;  Bridal  Veil  Lumbering  Co.  v. 

1118,  29  Pac.  1089,  16  L.  R.  A.  81,  and  Johnson,  80  Oreg.  205,  46  Pac.  790,  GO 

note.    Also  note  to  Pittoburgh  W.  &  Ky.  Am.  St.  818,  84  L.  R.  A.  868.    For  water 

My.  Co  V.  Ben  wood  Iron  Wks..  2  L.  li.  A.  works  to  serve  the  public.  State  v.  City  of 

680.    For  a  railway  is  not  for  a  public  Newark,  54  N.  J.  L.  62,  28  AtL  129; 

use  under   all   circumstances.     lu  use  Kountxe  v.  Morris  Aqueduct,  58  N.  J.  L. 

will  determine  whether   it   is.      Kettle  803,  88  Atl.  252.     Not  necessary  that 

River  Ry.  Co.  ».  Eastern  Ry.  Co..  41  works  are  to  serve  all  inhabitanto  of  the 

Minn.  461,  48  N.   W.  469,  6  L.  R.  A.  municipality  if  they  are  to  serve  all  in 

111;  Colorado  E.  Ry.  Co.  v.  Union  Pac.  a  particular  district    Pocantico  Water 

Ry.  Co.,  41  Fed.  Rep.  298 ;  Weidenfleld  Wks.  Co.  r.  Bird,  180  N.  Y.  249,  29  N.  E. 

V.  Sugar  Run  Ry.   Co.,  48   Fed.  Rep.  246.    So  as  to  condemnation  for  purposes 

616;  Fams worth  ».  Lime  Rock  Ry.  Co.,  of  irrigation.    Board  of  Directors  of  Al- 

88  Me.  440, 22  Atl.  878 ;  Chicago  B.  &  N.  falfa  Irr.  Dist.  v.  Collins,  46  Neb.  41,  64 
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It  would  not  be  entirely  safe,  however,  to  apply  with  much 
liberality  the  language  above  quoted,  that  ^'  where  the  public 
interest  can  be  in  any  way  promoted  by  the  taking  of  private 
property,*'  the  taking  can  be  considered  for  a  public  use.  It  is 
certain  that  there  are  very  many  cases  in  which  the  property  of 
some  individual  owners  would  be  likely  to  be  better  employed  or 
occupied  to  the  advancement  of  the  public  interest  in  other  hands 
than  in  their  own  ;  but  it  does  not  follow  from  this  circumstance 
alone  that  they  may  rightfully  be  dispossessed.  It  may  be  for 
the  public  benefit  that  all  the  wild  lands  of  the  State  be  improved 
and  cultivated,  all  the  low  lands  drained,  all  the  unsightly  places 
beautified,  all  dilapidated  buildings  replaced  by  new;  because  all 
these  things  tend  to  give  an  aspect  of  beauty,  thrift,  and  comfort 
to  the  country,  and  thereby  to  invite  settlement,  increase  the 
value  of  lands,  and  gratify  the  public  taste  ;  but  the  common  law 
has  never  sanctioned  an  appropriation  of  property  based  upon 
these  considerations  alone;  and  some  further  element  must 
therefore  be  involved  before  the  appropriation  can  be  regarded  as 
sanctioned  by  our  constitutions.  The  reason  of  the  case  and  the 
settled  practice  of  free  governments  must  be  our  guides  in  deter- 
mining what  is  or  is  not  to  be  regarded  a  public  use ;  and  that 
only  can  be  considered  such  where  the  government  is  supplying 
its  own  needs,  or  is  furnishing  facilities  for  its  citizens  in  regard 

N.  W.  1086;  Paxton  &  H.  Irr.  C.  &  L.  AtL  740.  To  preserve  view  of  bridge  is 
Co.  i;.  Farmer's  &  M.  Irr.  &  L.  Co.,  not  public  purpose:  Farist  Steel  Co.  v. 
45  Neb.  Bb4,  64  N.  W.  843.  Not  public  City  of  Bridgeport,  60  Conn.  278,  22  AtL 
purpose  where  water  is  to  be  furnished  to  661,  13  L.  K.  A.  590.  Use  of  lands  for 
landowners  oidy.  Bradley  v.  Fall  Brook  public  park  is  public  use.  Shoemaker  o. 
Irr.  Disc,  68  Fed.  Rep.  048;  rev.  Fall-  United  States,  147  U.  S.  282,  18  Sup.  Ct. 
brook  Irrigation  District  v.  Bradley,  104  Hep.  361.  Grain  elevator  and  warehouse 
U.  S.  112, 17  Sup.  Cc.  Kep.  56.  Drainage :  for  public  convenience  is.  In  re  Stewart's 
PouiuUtone  v,  Baldwin,  145  Ind.  139,  44  Application,  65  Minn.  515,  68  N.  W.  208, 
N.  E.  101.  Public  Parks:  United  States  88  L.  K.  A.  427.  Lands  for  union  ter. 
V.  Cooper,  20  D.  C.  104.  Lands  for  minal  station.  Ryan  v.  Louisville  &  N. 
lighthouse :  Chappel  v.  United  States,  160  T.  Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45 
U.  S.  41)9,  16  Sup.  Ct  Rep.  397.  Lands  L.  R.  A.  303.  Cannot  condemn  lands  fur 
for  niiliiia encampment:  State  v,  Heppen-  supply  pipe  line  to  convey  water  to  city 
heimer,  54  N.  J.  L.  268,  23  Atl.  664.  until  city  has  authorized  owners  of  pipe 
Lands  for  cemetery  though  to  be  owned  line  to  supply  public  with  water.  Wis- 
by  private  persons,  if  right  of  burial  consin  Water  Co.  v.  Winans,  85  Wis.  26, 
common  to  public.  Stannard's  Corners  54  N.  W.  1008,  20  L.  R.  A.  662.  Drain- 
Rural  Cem.  Assn.,  v.  Brandes,  14  Misc.  ing  of  agricultural  lands  across  the  lands 
(N.  Y.)  270;  Farneman  r.  Mt.  Pleasant  of  others,  under  the  provisions  of  New 
Cem.  Assn.,  185  Ind.  844,  35  N.  K.  271;  York  statutes  and  constitution  is  a  tak- 
Matter  of  Board  of  Street  Opening,  133  ing  of  private  property  for  private  use 
N.  Y.  829,  31  N.  £.  816,  28  Am.  St.  640.  and  in  violation  of  the  fourteenth  amend- 
Condemnat ion  in  interest  of  public  health  ment  to  the  federal  constitution.  Petl- 
is  for  public  purpose.  Van  Reipen  v.  tion  of  Tuihill,  163  N.  Y.  183»  57  N.  £. 
City  of  Jersey  City,  58  N.  J.  L.  262,  88  303,  49  L.  R.  A.  781.3 
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to  those  matters  of  publio  necessity,  convenience,  or  welfare, 
which,  on  account  of  their  peculiar  character,  and  the  difficulty  — 
perhaps  impossibility  —  of  making  provision  for  them  otherwise, 
it  is  alike  proper,  useful,  and  needful  for  the  government  to 
provide. 

Every  government  is  expected  to  make  provision  for  the  public 
ways,  and  for  this  purpose  it  may  seize  and  appropriate  lands. 
And  as  the  wants  of  traffic  and  travel  require  facilities  beyond 
those  afforded  by  the  common  highway,  over  which  any  one  may 
pass  with  his  own  vehicles,  the  government  may  establish  the 
higher  grade  of  highways,  upon  some  of  which  only  its  own 
vehicles  can  be  allowed  to  run,  while  others,  differently  con- 
structed, shall  be  open  to  use  by  all  on  payment  of  toll.  The 
common  highway  is  kept  in  repair  by  assessments  of  labor  and 
money ;  the  tolls  paid  upon  turnpikes,  or  the  fares  on  railways, 
are  the  equivalents  to  these  assessments;  and  when  these  im- 
proved ways  are  required  by  law  to  be  kept  open  for  use  by  the 
public  impartially,  they  also  may  properly  be  called  highways, 
and  the  use  to  which  land  for  their  construction  is  put  be  denomi- 
nated a  public  use.  The  government  also  provides  court-houses 
for  the  administration  of  justice ;  buildings  for  its  seminaries  of 
instruction;^  aqueducts  to  convey  pure  and  wholesome  water 
into  large  towns  ;^  it  builds  levees  to  prevent  the  country  being 
overflowed  by   the  rising  streams;^  it  may  cause  drains  to  be 

1  Williams  r.  School  District,  83  V t  v.  Green  Bay  and  M.  Canal  Co.,  142  U.  S. 

271.     See  Hooper  v.  Bridgewater,  102  264, 12  Sup.  Ct.  Rep.  178.    State  cannot 

Mass.  612  ;  Long  o.  Fnller,  68  Pa.  170.  oondeoin  to  create  water  power  for  sole 

^  Reddall  0.  Bryan,  14  Md.  444 ;  Kane  purpose  of   leasing   for   manufacturing 

V.  Baltimore,   16  Md.   240;  Gardner  v.  purposes  though  may  lease  surplus  power 

Newburg,  2  Jolins.  Ch.  102,  7  Am.  Dec.  where  condemnation  primarily  for  public 

626;  Ham  v.  Salem,  100  Mass.  860;  Bur-  rue,  Id,    Obstruction  to  use  of  landing  of 

den  V.  Stein,  27  Ala.  104 ;  Riche  v.  Bar  riparian  owner  incidental  to  act  of  gov- 

Harbor  Water  Co.,  76  Me.  01 ;  Olmsted  emment  in  improving  navigation  without 

v.  Prop'rs  Morris  Aqueduct,  46  N.  J.  L.  actual  taking,  contact  with  or  flowing 

496;  Lake  Pleasanton  W.  Co.  v.  Contra  of  the  lands  does  not  give  right  to  com- 

Costa  W.  Co.,  67  Cal.  669,  8  Pac.  601.  pensation.    Gibson  v.  United  States,  166 

Wliere  land  was  to  be  taken  for  a  canal,  U.  S.  269, 17  Sup.  Ct.  Rep.  678.    State 

and  it  was  set  forth  that  "the  uses  for  may  authorize   condemnation  of  water 

which  said  water  is  intended  and  designed  supply  system  by  a  city   for   its   use. 

are  mining,    irrigation,    manufacturing,  Long  Island  Water  Supply  Co.  v.  City  of 

and  liouseliold  and  domestic  purposes,"  Brooklyn,  166  U.  S.  686, 17  Sup.  Ct.  Rep. 

it  was  held  a  sufficient  statement  of  pub-  718.  Fact  that  such  company  has  a  con- 

lic  uses.    Cummings  o.  Peters,  66  Cal.  tract  with  the  city  to  supply  it  water  will 

698.    A  canal  to  bring  logs  and  water  to  not  defeat  such  condemnation ;  a  contract 

a  city  is  for  a  public  purpose.    Dalles  may  be  condemned  like  other  property. 

Lumbering  Co.  v.  Urquhart,  16  Oreg.  67,  ld,'2 

19  Pac  78.    [A  taking  for  the  improve-         <  Mithoff  v.  Carrollton,  12  La.  Ann. 

ment  of  the  navigation  of  a  river  is  for  a  186;  Cash  v,  Whitworth,  18  La.  Ann.  401; 

public  use.    Kaukanna  Water  Power  Co.  Inge  v.  Police  Jury,  14  La.  Ann.  117. 
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constructed  to  relieve  swamps  and  marshes  of  their  stagnant 
water ;  *  and  other  measures  of  general  utility,  in  which  the  public 
at  large  are  interested,  and  which  require  the  appropriation  of 

private  property,  are  also  within  the  power,  where  they  fall  within 

the  reasons  underlying  the  cases  mentioned.* 

1  Anderson  v.  Kerns  Draining  Co.,  14  App.,  12  Atl.  427.  Or  by  a  boom  com- 
Ind.  199 ;  ReeTCS  v.  Treasurer  of  Wood  pany  for  the  purposes  of  a  boom.  Pat- 
County,  8  Ohio  St.  838.  See  a  clear  terson  v.  Mississippi,  &c.,  Boom  Co.,  8 
statement  of  the  general  principle  and  its  Dili.  405.  Or  for  the  purposes  of  a  tele- 
necessity  in  tlie  last  mentioned  case.  Tlie  graph  line.  Turnpilce  Co.  v.  News  Co., 
drains,  howeyer,  which  can  be  authorised  48  N.  J.  881 ;  New  Orleans  K.  R.  Co.  v. 
to  be  cut  across  the  land  of  unwilling  Southern  Tel.  Co.,  68  Ala.  211  ;  Pierce  v, 
parties,  or  for  which  individuals  can  be  Drew,  186  Mass.  76.  Or  sewers  in  cities, 
taxed,  must  not  be  mere  priTate  drains,  Hildreth  v.  Lowell,  11  Gray,  846.  Or 
but  must  have  reference  to  the  public  for  a  market  Rn  Cooper,  28  Hun,  616. 
health,  convenience,  or  welfare.  Reeyes  A  city  may  be  authorized  to  appropriate 
V,  Treasurer,  &c.,  tupra.  And  see  People  lands  in  order  to  fill  them  up,  and  thereby 
V.  Nearing,  27  N.  T.  806.  [^May  con-  abate  a  nuisance  upon  them.  Dingley  v, 
demn  for  drainage  to  abate  nuisance.  Boston,  100  Mass.  544.  But  it  may  not 
Sweet  V.  Rechel,  159  U.  S.  880, 16  Sup.  Ct.  appropriate  a  wharf  to  lease  it  to  a  pri- 
Rep.  48.  Term  '*  sanitary  "  does  not  in-  vate  corporation.  Belcher  Sugar  Refin- 
dicate  public  purpose.  In  re  Theresa  ing  Co.  v.  St.  Louis  EIct.  Co.,  B2  Mo.  121. 
Drainage  District,  90  Wis.  801.  68  N.  W.  A  private  corporation  may  be  empowered 
2.^8 ;  and  see  Pound«tone  v.  Baldwin,  146  to  exercise  the  right  of  eminent  domain 
Ind.  139,  44  N.  E.  191.J  It  is  said  in  a  to  obtain  a  way  along  which  to  lay  pipe 
New  Jersey  case  that  an  act  for  the  drain-  for  the  transportation  of  oil  to  a  railroad 
age  of  a  large  quantity  of  land,  which  in  or  narigable  water.  West  Va.  Trans- 
its present  condition  is  not  only  worth-  portation  Co.  v.  Volcanic  Oil  &  Coal  Co., 
less  for  cultivation  but  unfit  for  residence,  6  W.  Va.  882.  It  is  held  in  Evergreen 
and  for  an  assessment  of  the  cost  by  Cemetery  v.  New  Haren,  43  Conn.  234 ; 
benefits,  is  for  a  purpose  sufilciently  pub-  Edgecombe  v.  Burlington,  46  Vt.218,  and 
lie  to  justify  an  exercise  of  the  right  of  em-  Balch  v.  Commissioners.  103  Mass.  106 ; 
inent  domain.  Matter  of  Drainage  of  [^Fameman  v.  Mt.  Pleasant  Cem.  Assn., 
Lands,  8 5  N.  J.  497.  It  is  competent  under  186  Ind.  844,  85  N.  E.  271 ;  Westfleld 
tlie  eminent  domain  to  appropriate  and  re-  Cem.  Assn.  r.  Danielson,  62  Conn.  819, 
move  a  dam  owned  by  private  parties,  in  26  Atl.  845;  Stannard's  Corners  Rural 
order  to  reclaim  a  considerable  body  of  Cem.  Assn.  v,  Brandes,  14  Misc.  (N.  T.) 
lands  flowed  by  means  of  it,  paying  the  270.^  that  lands  may  be  appropriated 
owner  of  the  dam  its  value.  Talbot  v.  under  this  power  for  a  cemetery ;  but  in 
Hudson,  10  Gray,  417.  See  the  valuable  Matter  of  Deansville  Cemetery  Associa- 
note  to  Beekman  i;.  Railroad  Co.,  22  Am.  tion,  66  N.  T.  669,  it  is  decided  that  this 
Dec.  686,  where  the  authorities  as  to  cannot  be  done  for  the  exclusive  use  of  a 
wliat  is  a  public  use  are  collated.  private  corporation.    [^Board  of  Health 

3  Such,  for  instance,  as  the  construe-  v.  Van  Hoesen,  87  Mich.  688,  49  N.  W. 

tion  of  a  public  park,  which  in  large  894,  and  cases  cited.    These  cases  seem 

cities  is  as  much  a  matter  of  public  util-  to  proceed  upon  the  theory  that  the  right 

ity  as  a  railway,  or  a  supply  of  pure  of  burial  is  not  common,  but  only  at  the 

water.    See  Matter  of  Central  Park  Ex-  will  of  tlie  corporation  owning.^    Land 

tension,  16  Abb.  Pr.  Rep.  66 ;  Owners  of  may  not  be  taken  for  a  private  warehouse 

Ground  v.  Mayor,  &c.,  of    Albany,  16  and  dock  company:  Matter  of  Eureka 

Wend.  874;  Brooklyn  Park  Com'rs  v.  Basin,  &c.  Co.,  96  N.  Y.  42;  nor  for  a 

Armstrong,  45  N.  T.  £34,  6  Am.  Rep.  70;  railroad  along  the  bottom  of  the  Niagara 

County  Court  v.  Griswold,  68  Mo.   176.  Cliffs.    Matter  of  Niagara  Falls  &  W. 

The  legislature  may  authorize  land  to  be  Ry.  Co.,  108  N.  T.  876,  16  N.  E.  429. 
taken  by  an  exposition  company.    Rees'         The  development  of  mines  has  been 


CH.  XV.]  THE  EMINENT  DOMAIN.  771 

Whether  the  power  of  eminent  domain  can  rightfully  be  exer- 
cised in  the  condemnation  of  lands  for  manufacturing  purposes 
where  the  manufactories  are  to  be  owned,  and  occupied  by  indi- 
viduals is  a  question  upon  which  the  authorities  are  at  variance. 
Saw-mills,  grist-mills,  and  various  other  manufactories  are  cer- 
tainly a  public  necessity  ;  and  while  the  country  is  new,  and  capi- 
tal not  easily  attainable  for  their  erection,  it  sometimes  seems  to  be 
essential  that  government  should  offer  large  inducements  to  par- 
ties who  will  supply  this  necessity.  Before  steam  came  into  use, 
water  was  almost  the  sole  reliance  for  motive  power ;  and  as  reser- 
voirs were  generally  necessary  for  this  purpose,  it  would  some- 
times happen  that  the  owner  of  a  valuable  mill  site  was  unable  to 
render  it  available,  because  the  owners  of  lands  which  must  be 
flowed  to  obtain  a  reservoir  would  neither  consent  to  the  construc- 
tion of  a  dam,  nor  sell  their  lands  except  at  extravagant  and  in- 
admissible prices.  The  legislatures  in  some  of  the  States  have 
taken  the  matter  in  hand,  and  have  surmounted  the  difficulty, 
sometimes  by  authorizing  the  land  to  be  appropriated,  and  at  other 
times  by  permitting  the  erection  of  the  dam,  but  requiring  the  mill- 
owner  to  pay  annually  to  the  proprietor  of  the  land  the  damages 
caused  by  the  flowing,  to  be  assessed  in  some  impartial  mode.^ 
The  reasons  for  such  statutes  have  been  growing  weaker  with  the 
introduction  of  steam  power  and  the  progress  of  improvement,  but 
their  validity  has  repeatedly  been  recognized  in  some  of  the  States, 
and  probably  the  same  courts  would  continue  still  to  recognize  it, 
notwithstanding  the  public  necessity  may  no  longer  appear  to  de- 
mand such  laws.*  The  rights  granted  by  these  laws  to  mill-owners 
are  said  by  Chief  Justice  Shaw^  of  Massachusetts,  to  bo  ^'  granted 
for  the  better  use  of  tlie  water  power,  upon  considerations  of  public 
policy  and  the  general  good  ; ''  ^  and  in  this  view,  and  in  order  to 
render  available  a  valuable  property  which  might  otherwise  be 
made  of  little  use  by  narrow,  selfish,  and  unfriendly  conduct  on 
the  part  of  individuals,  such  laws  may  perhaps  be  sustained  on  the 
same  grounds  which  support  an  exercise  of  the  right  of  eminent 

held  sach  a  matter  of  public  interest  as         ^  "  The  encouragement   of  mills  has 

would  justify  an  exercise  of  the  eminent  always  been  a  farorite  object  with  tlie 

domain.     Hand    Gold     Mining    Co.    v.  legislature ;  and  though  the  reasons  for  it 

Packer,  69  Oa.  419;  Dayton  Mining  Co*  may  hare  censed,  tlie  favor  of  the  legis- 

V.  Seawell,  11  NeT.  894.    But  see  Salt  lature     continues."    Wolcott     Woollen 

Company  r.  Brown,  7  W.  Va.  191 ;  Con-  Manufacturing  Co.  v.   Upliam,  6  Pick. 

Bolidated  Channel  Co.  v.  Railroad  Co.,  61  292,  294.    The  practice  in  Michigan  has 

Cal.  261 ;  Edgewood  R.  R.  Co.*s  Appeal,  been  different.    See  Ky'erson  v.  Brown, 

79  Pa.  St.  267.  86  Mich.  333,  24  Am.  Rep.  661. 

^  See  Angell  on  Watercourses,  c.  12,         <  French  v,  Braintree  Manufacturing 

for  references  to  the  sUtutes   on  tliis  Co.,  28  Pick.  216,  220. 
subject 
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domain  to  protect,  drain,  and  render  valuable  the  lands  which,  by 

the  overflow  of  a  river,  might  otherwise  be  an  extensive  and 
worthless  swamp.^ 

^  Action  on  the  case  for  rmising  a  dam  for  the  pnhlic  use  has  been  too  frequently 
acrOM  the  Merriniac  River,  by  which  a  decided  and  acted  upon  to  require  au- 
mili  stream  emptying  into  that  river,  tliorities.  And  so  to  create  a  wholly 
above  ttie  site  of  said  dam,  was  set  back  artificial  navigation  by  canals.  The 
and  overflowed,  and  a  miU  of  the  plaintiff  establishment  of  a  great  mill  power  fur 
situated  thereon,  and  the  mill  privilege,  manufacturing  purposes,  as  an  object  of 
were  damaged  and  destroyed.  Demurrer  great  public  interest,  especially  since 
to  tlie  declaration.  The  defendant  com-  manufacturing  has  come  to  he  one  of  the 
pany  were  chartered  for  the  purpose  of  great  public  industrial  pursuits  of  the 
constructing  a  dam  across  the  Merrimac  Commonwealth,  seems  to  have  been  re« 
River,  and  constructing  one  or  more  locks  garded  by  the  legislature,  and  sanctioned 
and  canals,  in  connection  with  said  dam,  by  the  jurisprudence  of  the  Comnioa- 
to  remove  obstructions  in  said  river  by  wealth,  and  in  our  judgment  rightly  so, 
falls  and  rapids,  and  to  create  a  water  in  determining  what  is  a  public  use,  jus- 
power  to  be  used  for  mechanical  and  tifying  the  exercise  of  right  of  eminent 
manufacturing  purposes.  The  defend-  domain.  See  St.  1825,  c.  148,  incorporat- 
ants  claimed  that  they  were  justified  in  ing  the  Salem  Mill  Dam  Corporation; 
what  they  had  done,  by  an  act  of  the  leg-  Boston  &  Koxbury  Mill  Dam  Corpora- 
islature  exercising  the  sovereign  power  tion  v.  Newman,  12  Pick.  467.  The  acts 
of  the  State,  in  the  right  of  eminent  do-  since  passed,  and  the  cases  since  decided 
main  ;  that  the  plaintiflTs  property  in  the  on  this  ground,  are  very  numerous.  That 
mill  and  mill  privilege  was  taken  and  ap-  the  erection  of  this  dam  would  have  a 
propriated  under  this  right ;  and  that  his  strung  and  direct  tendency  to  advance 
remedy  was  by  a  claim  of  damages  under  both  these  public  objects,  there  is  no 
the  act,  and  not  by  action  at  common  doubt  We  are  therefore  of  opinion  that 
law  as  for  a  wrongful  and  unwarrantable  the  powers  conferred  on  the  corporation 
encroachment  upon  his  right  of  property,  by  tliis  act  were  so  done  within  the  scope 
Shaw,  Ch.  J. :  **  It  is  then  contended  that  of  the  authority  of  the  legislature,  and 
if  this  act  was  intended  to  authorize  the  were  not  in  violation  of  the  Constitution 
defendant  company  to  take  the  mill  power  of  the  Commonwealth."  Haxen  v.  Essex 
and  mill  of  the  plaintiff,  it  was  void  be-  Company,  12  Cush.  475,  477.  See  aUo 
cause  it  was  not  taken  for  public  use,  and  Boston  &  Roxbury  Mill  Corporation  v. 
it  was  not  within  the  power  of  the  gov-  Newman,  12  Pick.  467 ;  Fiske  v.  Framing- 
ernment  in  the  exercise  of  the  right  of  ham  Manufacturing  Co.,  12  Pick.  67; 
eminent  domain.  This  is  the  main  ques-  Harding  a.  Goodlett,  3  Yerg.  41,  24  Am. 
tion.  In  determining  it  we  must  look  to  Dec.  546.  The  courts  of  Wisconsin  have 
the  declared  purposes  of  the  act ;  and  if  sustained  such  laws.  Newcome  r.  Smith, 
a  public  use  is  declared,  it  will  be  so  held,  1  Chand.  71 ;  Thien  v.  Voegtlander,  8  Wis. 
unless  it  manifestly  appears  by  the  pro-  461;  Pratt  v.  Brown,  8  Wis.  608.  But  with 
visions  of  the  act  that  they  can  have  no  some  hesitation  in  later  cases.  See  Fisher 
tendency  to  advance  and  promote  such  v.  Horricon  Co.,  10  Wis.  351 ;  Curtis  p. 
public  use.  The  declared  purposes  are  Whipple,  24  Wis.  350.  And  see  the  note 
to  improve  the  navigation  of  the  Merri-  of  Judge  Rfcffiefd  to  Allen  v.  Inhabitants 
mac  River,  and  to  create  a  large  mill  of  Jay,  Law  Reg.,  Aug.  1873,  p.  403. 
power  for  mechanical  and  manufacturing  And  those  of  Connecticut.  Olmstead 
purposes.  In  general,  whether  a  particu-  v.  Camp,  83  Conn.  532.  And  of  Maine, 
lar  structure,  as  a  bridge,  or  a  lock,  or  Jordan  v.  Woodward,  40  Me.  317.  And 
canal,  or  road,  is  for  the  public  use,  is  a  of  Minnesota.  Miller  v.  Troost,  14  Minn, 
question  for  the  legislature,  and  which  365.  And  of  Kansas.  Venard  r.  Cross, 
may  be  presumed  to  have  been  correctly  8  Kan.  248 ;  Harding  r.  Funk,  8  Kan. 
decided  by  them.  Commonwealth  v,  815.  And  of  Indiana.  Hankins  v.  Law- 
Breed,  4  Pick.  460.  That  the  improve-  rence,  8  Blackf.  266.  And  they  have  been 
ment  of  the  navigation  of  a  rivet  is  done  enforced    elsewhere    without    question. 
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On  the  other  hand,  it  is  said  that  the  legislature  of  New  York 
has  never  exercised  the  right  of  eminent  domain  in  favor  of  mills 
of  any  kind,  and  that  "  sites  for  steam-engines,  hotels,  churches, 
and  other  public  conveniences  might  as  well  be  taken  bv  the  exer- 
cise of  this  extraordinary  power."  ^  Similar  views  have  been  taken 
bj  the  Supreme  Courts  of  Alabama  and  Michigan.^  It  is  quite 
possible  that,  in  any  State  in  which  this  question  would  be  entirely 
a  new  one,  and  where  it  would  not  be  embarrassed  by  long  acqui- 
escence, or  by  either  judicial  or  legislative  precedents,  it  might  be 
held  that  these  laws  are  not  sound  in  principle,  and  that  there 
is  no  such  necessity,  and  consequently  no  such  imperative  reasons 
of  public  policy,  as  would  be  essential  to  support  an  exercise  of 
the  right  of  eminent  domain.^  But  accepting  as  correct  the  de- 
cisions which  have  been  made,  it  must  be  conceded  that  the  term 
**  public  use,"  as  employed  in  the  law  of  eminent  domain,  has  a 
meaning  much  controlled  by  the  necessity,  and  somewhat  different 
from  that  which  it  bears  generally.^ 

Burgess  v,  Clark,  13  IrecL  100 ;  McAfee's  case  of  Longhbridge  v.  Harris,  42  Ga.  600, 

Heirs  o.  Kennedy,   1  Lit.  92;  Smith  o.  is  contra.     In  Tyler  v,  Beaclier,  44  Vt. 

Connelly,  1  T.  B.  Monr.  68 ;  Shackleford  648,  8  Am.  Rep.  808,  it  was  held  not  coin- 

V.  Coffey,  4  J.  J.  Marsh.  40 ;  Crenshaw  v,  peteot,  where  the  mills  were  subject  to  no 

Slate  River  Co.,  6  Rand.  245;  Gammel  such  requirement.    See  the  case,  8  Am. 

V.  Potter,  6  Iowa,  648.    The  whole  subject  Rep.  398.    And  see  note  by  Re<lfield,  Am. 

was  very  fully  considered,  and  the  valid-  Law  Reg.,  Aug.,  1878,  p.  493. 

ity  of  such  legislation  affirmed,  in  Great  *  See  this  subject  in  general  discussed 

Falls  Manuf.  Co.  t^.  Fernald,  47  N.  H.  in  a  review  of  Angell  on  Watercourses,  2 

444.    And  see  Ash  v.  Cummings,  60  N.  H.  Am.  Jurist,  p.  26. 

691.    In  Head  V.  AmoskeagCo.,  113U.  S.  *  In   People  r.  Township  Board    of 

9,  6  Sup.  Ct.  Rep.  441,  such  an  act  was  Salem,  20  Mich.  462,  the  court  consider 

upheld  as  a  regulation  of  the  manner  in  the  question  whether  a  use  which  is  re- 

which  the  rights  of  proprietors  adjacent  garded  as  public  for  the  purposes  of  an 

to  a  stream  may  be  enjoyed.    In  Lough-  exercise  of  the  right  of  eminent  domain, 

bridge  v,  Harris,  42  Ga.  600,  an  act  for  is  necessarily  so  for  the  purposes  of  taxa> 

the  condemnation  of  land  for  a  grist-mill  tion.    They  say  :  "  Reasoning  by  analogy 

was  held  unconstitutional,   though   the  from  one  of  the  sovereign  powers  of  gov- 

tolls  were  regulated,  and  discrimination  emment  to  another  is  exceedingly  liable 

forbidden.    In  Newell  v.  Smith,  16  Wis.  to  deceive  and  mislead.    An  object  may 

101,  it  was  held  not  constitutional  to  au-  be  yuUic  in  one  sense  and  for  one  pur- 

thorize  the  appropriation  of  the  property,  pose,  when  in  a  general  sense  and  for 

and  leave  the  owner  no  remedy  except  other  purposes  it  would  be  idle  or  mis- 

to  subsequently  reoover  its  value  in  an  leading  to  apply  the  same  term.     All 

action  of  trespass.  governmental  powers   exist  for   public 

1  Hay  p.  Cohoes  Company,  3  Barb.  47.  purposes,  but  they  are  not  necessarily  to 

*  Ryerson  v.  Brown,  86  Mich.  333,  24  be  exercised  under  the  same  conditions 

Am.  Rep.  664 ;  Saddler  v.  Langham,  34  of  public  interest.    The  sovereign  police 

Ala.  811.    In  this  last  case,  however,  it  power  which  the  State  possesses  is  to  be 

was  assumed  that  lands  for  the  purposes  exercised  only  for  the  general  public  wel- 

of  grist-mills  which  grind  for  toll,  and  were  fare,  but  it  reaches  to  every  person,  to 

required  to  serve  the  public  impartially,  every  kind  of  business,  to  every  species 

might,  under  proper  legislation,  be  taken  of  property  within  the  Commonwealth, 

under  the  right  of  eminent  domain.    The  The  conduct  of  every  individual,  and  the 
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The  question  what  is  a  public  use  is  always  one  of  law.  (a)    Def- 
erence will  be  paid  to  the  legislative  judgment,  as  expressed  in 

use  of  all  property  and  of  all  rights  is  may  so  injuriously  affect  the  health  and 
regulated  by  it,  to  any  extent  found  neces-  comfort  of  the  Ticinity  that  it  cannot  be 
sary  for  the  preservation  of  the  public  tolerated  in  a  densely  settled  neiglibor- 
order,  and  also  for  the  protection  of  the  hood,  and  tlierefore  the  owner  of  a  lot  in 
private  riglits  of  one  individual  against  tiiat  neighborhood  will  not  be  allowed  to 
encroachment  by  others.  The  sover-  engage  in  that  manufacture  upon  it,  even 
eign  power  of  taxation  is  employed  in  a  thougli  it  be  his  regular  and  legitimate 
great  many  cases  where  the  power  of  business.  The  butcher  in  tlie  vicinity  of 
eminent  domain  might  be  made  more  im-  whose  premises  a  village  has  grown  up 
mediately  efficient  and  available,  if  con-  finds  himself  compelled  to  remove  his 
stitutional  principles  could  sufiFer  it  to  be  business  elsewhere,  because  his  right  to 
resorted  to ;  but  each  of  these  has  its  own  make  use  of  his  lot  as  a  place  for  the 
peculiar  and  appropriate  sphere,  and  the  slaughter  of  cattle  has  become  inconsistent 
object  which  is  public  for  the  demands  of  with  the  superior  right  of  the  community 
the  one  is  not  necessarily  of  a  character  to  the  enjoyment  of  pure  air  and  the  ac- 
to  permit  the  exercise  of  the  other."  companying  blessings  and  comforts.  The 
"  If  we  examine  the  subject  critically,  owner  of  a  lot  within  the  fire  limits  of  a 
we  shall  find  that  the  most  important  city  may  be  compelled  to  part  with  the 
consideration  in  the  case  of  eminent  do-  property,  because  he  is  unable  to  erect  a 
main  is  the  necessity  of  accomplishing  brick  or  stone  structure  upon  it,  and  the 
some  public  good  which  is  otherwise  im-  local  regulations  will  not  permit  one  of 
practicable ;  and  we  shall  also  find  that  wood.  Eminent  domain  only  recognizes 
the  law  does  not  so  mucli  regard  the  and  enforces  the  superior  right  of  the 
means  as  the  need.  The  power  is  much  community  against  the  selfishness  of  in- 
nearer  akin  to  that  of  the  public  police  dividuals  in  a  similar  way.  Every  branch 
than  to  that  of  taxation ;  it  goes  but  a  of  needful  industry  has  a  right  to  exist, 
step  farther,  and  that  step  is  in  the  same  and  the  community  has  aright  to  demand 
direction.  Every  man  has  an  abstract  that  it  be  permitted  to  exist;  and  if  for 
right  to  the  exclusive  use  of  his  own  that  purpose  a  peculiar  locality  already 
property  for  his  own  enjoyment  in  such  in  possession  of  an  individual  is  essential, 
manner  as  he  shall  choose ;  but  if  he  the  owner's  right  to  undisturbed  occu- 
should  choose  to  create  a  nuisance  upon  pancy  must  yield  to  the  superior  interest 
it,  or  to  do  anything  which  would  pre-  of  the  public.  A  railroad  cannot  go 
elude  a  reasonable  enjoyment  of  adja-  around  the  farm  of  every  unwilling  per- 
cent property,  the  law  would  interfere  son,  and  the  business  of  transporting 
to  impose  restraints.  He  is  said  to  own  persons  and  property  for  long  distances 
his  private  lot  to  the  centre  of  the  earth,  by  rail,  which  has  been  found  so  essential 
but  he  would  not  be  allowed  to  exca^  to  tlie  general  enjoyment  and  welfare, 
vate  it  iudefinitely,  lest  his  neighbor's  could  never  have  existed  if  it  were  in  the 
lot  should  disappear  in  the  excayation.  power  of  any  unwilling  person  to  stop 
The  abstract  right  to  make  use  of  his  the  road  at  his  boundary,  or  to  demand 
own  property  in  his  own  way  is  compelled  unreasonable  terms  as  a  condition  of  pass- 
to  yield  to  the  general  comfort  and  pro-  ing  him.  The  law  interferes  in  these 
tection  of  the  community,  and  to  a  proper  cases,  and  regulates  the  relative  rights  of 
regard  to  relative  rights  in  others.  The  the  owner  and  of  the  community  with  as 
situation  of  his  property  may  even  be  strict  regard  to  justice  and  equity  as  the 
such  that  he  is  compelled  to  dispose  of  it  circumstances  will  permit.  It  does  not 
because  the  law  will  not  suffer  his  regu-  depriye  the  owner  of  his  property,  but  it 
lar  business  to  be  carried  on  upon  it.  A  compels  him  to  dispose  of  so  much  of  it 
needful  and  lawful  species  of  manufacture  as  is  essential  on  equitable  terms.  While, 

(a)  QThe  question  of  whether  the  use  is  a  public  one  may  become  a  "  federal 
question  "  under  the  "  due  process  of  law  "  clause  of  the  federal  constitution.  FaU- 
brook  Irrigation  District  v.  Bradley,  164  U.  S.  112, 17  Sup.  Ct.  Rep.  66;  Biissouri 
Pacific  Ry.  Co.  r.  Nebraska,  164  U.  S.  403,  17  Sup.  Ct  Rep.  130*3 
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enactments  providing  for  an  appropriation  of  property,  but  it  will 
not  be  conclusive.^ 

The  Taking  of  Property, 

Although  property  can  only  be  taken  for  a  public  use,  and  the 
legislature  must  determine  in  what  cases,  it  has  been  long  settled 
that  it  is  not  essential  tlie  taking  should  be  to  or  by  the  State 
itself,  if  by  any  other  agency,  in  the  opinion  of  the  legislature, 
the  use  can  be  made  equally  effectual  for  the  public  benefit. 
Tlicre  are  many  cases  in  which  the  appropriation  consists  simply 
in  throwing  the  property  open  to  use  by  such  persons  as  may  see 
fit  to  avail  themselves  of  it;  as  in  the  case  of  common  highways 
and  public  parks.  In  these  cases  the  title  of  the  owner  is  not 
disturbed,  except  as  it  is  charged  with  this  burden ;  and  the  State 
defends  the  easement,  not  by  virtue  of  any  title  in  the  property, 
but  by  means  of  criminal  proceedings  when  the  general  right  is 
disturbed.  But  in  other  cases  it  seems  important  to  take  the 
title  ;^  and  in  many  of  these  it  is  convenient,  if  not  necessary, 
that  the  taking  be,  not  by  the  State,  but  by  the  municipality  for 
which  the  use  is  specially  designed,  and  to  whose  care  and  gov- 
ernment it  will  be  confided.  When  property  is  needed  for  a  dis- 
trict school-house,  it  is  proper  that  the  district  appropriate  it; 

therefore,  eminent  domain  establishes  no  Engleroan,  106  Mo.  62S,  17  8.  W.  769 ; 

industry,  it  so  regulates  the  relative  rights  Shoemaker  v.  U.   S.,  147  U.  8.282,  18 

of  all  that  no  indiridual  shall  hare  it  in  Sup.  Ct.  Rep.  861 ;  Welton  v.  Dickson, 

his  power  to  preclude  its  esUblishment."  88  Neb.  767,  57  N.  W.  569.  41  Am.  St. 

On  this  general  sabject  see  Olmstead  v.  771,  22  L.  R.  A.  496;  Call  v.  Town  of 

Camp,  88  Conn.  582,  in  wiiich  it  was  rery  Wilkesboro,  116  N.  C.  887,  20  S.  E.  468 ; 

fully  and  carefully  considered.  Wulzen  v.  Board  of  Supervisors,  101  Cal. 

1  Harding  v.  Goodlett,   3   Terg.    40,  16,  86  Pac.  863,  40  Am.  St.  17.  and  note ; 

24  Am.  Dec.  646;  Bankhead  o.  Brown,  Van  Witson  v,  Gutman,  79  Md.  405,  29 

26  Iowa,  540;  Chicago,  &c.  R.  R.  Co.  v.  Atl.    608,  24  L.  R.  A.  403;    Moore  v. 

Lake,  71  111.  888 ;  Olmstead  v.  Camp,  88  Sanford,  151  Mass.  285,  24  N.  E.  328,  7 

Conn.  661 ;  Tyler  v.  Beacher,  44  Vt.  648 ;  L.  R.  A.  161 ;  Waterioo,  &c.  Mfg.  Co.  v. 

Matter  of  Deansyille  Cemetery  Associsr  Shanahan,  128  N.  T.  345,  28  N.  E.  858; 

tion,  66  N.  Y.  569,  23  Am.  Rep.  86  ;  Mat-  Bridal  Veil  Lumbering  Co.  v.  Johnson, 

ter  of  Union  Ferry  Co.,  98  N.  Y.  139;  80  Oreg.  206,  46  Pac.  790.  60  Am.  St. 

Matter  of  Niagara  Falls  &  W.  Ry.  Co.,  818.    But  see,  contra.  City  of  Pasadena 

108  N.  Y.  376, 16  N.  E.  429 ;  Loughbridge  v.  Stimson,  91  Cal.  238,  27  Pac.  604.    See 

V.  Harris,  42  Ga.  500;  Water  Works  Co.  extended  note,  89  Am.  St  926.^ 
V.  Burkhart,  41  Ind.  364;    Scudder  v.         *  The  fee  is  not  to  be  taken  unless  the 

Trenton,  &c.  Co.,  1  N.  J.  Eq.  094,  23  Am.  purpose  requires  it.    New  Orleans,  &n. 

Dec.  756 ;  Ryerson  v.  Brown,  35  Mich.  R.  R.  Co.  r.  Gay,  32  La.  Ann.  471 ;  New 

888.  24  Am.  Rep.  564 ;  Beekman  v.  Rail-  Jersey  Zinc  Co.  r.  Morris  Canal,  &c.  Co., 

road  Co.,  3  Paige,  45,  22  Am.  Dec.  679,  44  N.  J.  Eq.  898,  16  Atl.  227.    See  Hi- 

and  note  ;  McQuillen  v.  Hatton,  42  Ohio  bemla  R.  R.  Co.  v.  Camp,  47  N.  J.  L.  518. 

St.  202;  Sarannah  v.  Hancock,  91  Mo.  There  are   constitutional  provisions  in 

64,  8  S.  W.  216;  In  rt  St.  Paul  &  N.  P.  some  States  which  limit  the  taking  for 

Ry.  Co.,  34  Minn.  227,  25  N.  W.  .345;  railroads  to  a  mere  easement. 
[[State  tt  rel.  City  of  Cape  Girardeau  r. 
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and  it  is  strictly  in  accordance  with  the  general  theory  as  well 
as  with  the  practice  of  our  government  for  the  State  to  delegate 
to  the  district  the  exercise  of  the  power  of  eminent  domain  for 
this  special  purpose.  So  a  county  may  be  authorized  to  take  lands 
for  its  court-house  or  jail ;  a  city,  for  its  town  hall,  its  reservoirs 
of  water,  its  sewers,  and  other  public  works  of  like  importance. 
In  these  cases  no  question  of  power  arises ;  the  taking  is  by  the 
public ;  the  use  is  by  the  public ;  and  the  benefit  to  accrue  tliere- 
from  is  shared  in  greater  or  less  degree  by  the  whole  public. 

If,  however,  it  be  constitutional  to  appropriate  lands  for  mill 
dams  or  mill  sites,  it  ought  also  to  be  constitutional  that  the 
taking  be  by  individuals  instead  of  by  Uie  State  or  any  of  its 
organized  political  divisions ;  since  it  is  no  part  of  the  business 
of  the  government  to  engage  in  manufacturing  operations  which 
come  in  competition  with  private  enterprise ;  and  the  cases  must 
be  very  peculiar  and  very  rare  where  a  State  or  municipal  corpo- 
ration could  be  justified  in  any  such  undertaking.  And  although 
the  practice  is  not  entirely  uniform  on  the  subject,  the  general 
sentiment  is  adverse  to  the  construction  of  railways  by  the  State, 
and  the  opinion  is  quite  prevalent,  if  not  general,  that  they  can 
be  better  managed,  controlled,  and  operated  for  the  public  benefit 
in  the  hands  of  individuals  than  by  State  or  municipal  officers  or 
agencies. 

And  while  there  are  unquestionably  some  objections  to  com- 
pelling a  citizen  to  surrender  his  property  to  a  corporation,  whose 
corporators,  in  receiving  it,  are  influenced  by  motives  of  private 
gain  and  emolument,  so  that  to  them  the  purpose  of  the  appropri- 
ation is  altogether  private,  yet  conceding  it  to  be  settled  that 
these  facilities  for  travel  and  commerce  are  a  public  necessity, 
if  the  legislature,  reflecting  the  public  sentiment,  decide  that  the 
general  benefit  is  better  promoted  by  their  construction  through 
individuals  or  corporations  than  by  the  State  itself,  it  would 
clearly  be  pressing  a  constitutional  maxim  to  an  absurd  extreme 
if  it  were  to  bo  held  that  the  public  necessity  should  only  be  pro- 
vided for  in  the  way  which  is  least  consistent  with  the  public 
interest.  Accordingly,  on  the  principle  of  public  benefit,  not  only 
the  State  and  its  political  divisions,  but  also  individuals  and  cor- 
porate bodies,  have  been  authorized  to  take  private  property  for  the 
construction  of  works  of  public  utility,  and  when  duly  empowered 
by  the  legislature  so  to  do,  their  private  pecuniary  interest  does 
not  preclude  their  being  regarded  as  public  agencies  in  respect  to 
the  public  good  which  is  sought  to  be  accomplished.^ 

1  Beekman  v.  Saratof^A  &  Schenectady  V^ilson  v.  Blackbird  Creek  Marsh  Co., 
R.  R.  Co.,  8  Paige,  73,  22  Am.  Dec.  679;    2  Pet.  245;  Buonaparte  v.  Camden  it 
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The  Necessity  for  the  Taking. 

The  authority  to  determine  in  any  case  whether  it  is  needful 
to  permit  the  exercise  of  this  power  must  rest  with  the  State 
itself ;  and  the  question  is  always  one  of  strictly  political  charac- 
ter, not  requiring  any  hearing  upon  the  facts  or  any  judicial  deter- 
mination.^ Nevertheless,  wlien  a  work  or  improvement  of  local 
importance  only  is  contemplated,  the  need  of  which  must  be  de» 
t3rmined  upon  a  view  of  the  facts  which  the  people  of  the  vicinity 
may  be  supposed  best  to  understand,  the  question  of  necessity  is 
generally  referred  to  some  local  tribunal,  and  it  may  even  be  sub- 
mitted to  a  jury  to  decide  upon  evidence.'  But  parties  interested 
have  no  constitutional  right  to  be  heard  upon  the  question,  uuless 
the  State  constitution  clearly  and  expressly  recognizes  and  pro- 
vides for  it.  On  general  principles,  the  final  decision  rests  with 
the  legislative  department  of  the  State ; '  and  if  the  question  is 

Amboy  R.  R.  Co.,  1  Bald.  205 ;  Bloodgood  necessity  of  anj  specific  appropriation  to 

V.    Mohawlc  &  Hadson    R.   R.  Co.,   18  be  submitted  to  a  jary ;  and  tiiis  require- 

Wend.  9;  Lebanon  v.  Olcott,  1  N.  H.  839;  ment  cannot  be  dispensed  witli.    Mans- 

Petition  of  Mount  Washington  Road  Co.,  field,  &c.  R.  R.  Co.  v,  Ciarke,  23  Mich. 

35N.  H  134;  Pratt  v.  Brown,  8  Wis.  608;  619;  Amoid  t>.  Decatur,  29  Midi.  77; 

Swan  V,  Williams,  2  Mich.  427 ;  Stevens  QSaginaw,  &c.  Ry.  Co.  v.  Bordner,  108 

V.  Middlesex  Canal,  12  Mass.  466;  Boston  Mich.  236,  66  N.  W.  62.    As  to  what  is 

Mill    Dam  v.  Newman,  12    Pick.  467;  "necessity,"  see  City  of    Pasadena    v. 

Gilmer  v.  Lime  Point,  18  Cal.  229;  Arm-  Stimson,  91  Cal.  238,  27  Pac.  604 ;  City 

ington    V.   Barnet,   15  Vt.  745;  White  of  Santa  Cruz  v.  Enright,  95  Cal.  105,  80 

River  Turnpike  v.  Central  liailroad,  21  Paa  197 ;  Detroit  &  S.  P.  Ry.  Co.  v, 

Vt.  590;  Raleigh.  &c.  R  R.  Co.  v.  Davis,  City  of  Detroit.  81  Mich.  562,  46  N.  W. 

2  Dev.  &  Bat  451 ;  Whiteman's  EzV  v,  12.    Future  as  well  as  present  needs  to 

Wilmington,  &c.  R.  R.  Co.,  2  Harr.  514;  be  considered.    St.  Louis  &  S.  F.  Ry.  Co. 

Bradley  o.  N.  T.  &  N.  H.  R.  R.  Co.,  21  v.  Faltz,  52  Fed.  Rep.  627 ;  Kountze  v. 

Conn.  294;  Olmstead  v.  Camp,  33  Conn.  Prop.  Morris  Aqueduct,  58  N.  J.  L.  308, 

532 ;  Eaton  o.  Boston,  C.  &  M.  R.  R.  Co.,  88  Atl.  252,  58  N.  J.  L.  695,  34  Atl.  1099. 

51  N.  H.  504 ;  Moran  v.  Ross,  79  Cal.  159,  Is  a  practical  question ;  Butte  A.  &  P.  Ry . 

21  Pac.  547.  Co.  v,  Montana  U.  Ry.  Co.,  16  Mont.  504, 

1  Varick  ».  Smith,  5  Paige  Ch.  137,  28  41  Pac.  232,  81  L.  R.  A.  298.] 
Am.  Dec.  417;  Aldridge  v.  Railroad  Co.,         »  United  States  v,  Harris.  1  Sum.  21, 

2  Slew.  &  Port.  199,  23  Am.  Dec.  307;  42;  Ford  v,  Chicago,  &c.  R.  R.  Co.,  14 

est.  Louis,  L  M.  A  S.  Ry.  Co.  ».  Petty,  57  Wis.  609;  People  v.  Smith,  21  N.  Y.  595; 

Ark.  359,  21  S.  W.  884,  20  L.  R  A.  434;  Water  Works  Co.  v,  Burkhart,  41  Ind. 

Van  Witson  v.  Gutman,  79  Md.  405,  29  864;  Tait's  Exec.  v.  Centr.  Lun>itic  Asy- 

Atl.   608,   24  L.   R.  A.  403 ;  Moore  o,  lum,  84  Va.  271,  4  S.  B.  607.    If  the  use 

Sanford,  151  Mass.  285,  24  N.  E.  328,  is  public,  the  legislative  determination  of 

7  L.  R.  A.  151 ;  Wisconsin  Water  Co.  v.  necessity  is  conclusive.    Shell  o.  Germnn 

Winans.  39  Am.  St.  813.  85  Wis.  26,  54  Coal  Co.,  118  III.  427,  10  N.  E.   199 ; 

N.  W.  1003;  Paxton  &  Hershey  Irriga-  Matter  of  Union  Ferry  Co.,  98  N.  Y.  189; 

ting  C.  &  L.  Co.  p.  Farmer's  &  M.  I.  &  L.  CO'Hare  v.  Chicago,  M.  &  N.  Ry.  Co  , 

Co.,  45  Neb.  884,  64  N.  W.  843,  50  Am.  139   III.    161,  28  N.  E.  923;   Barrett  y. 

St.  585,  and  note.]  Kemp,  91  Iowa.  296,  59  N.  W.  76 ;  Lynch 

«  Iron  R.  R.  Co.  v.  Ironton,  19  Ohio  v.  Forbes,  161  Mass.  302,  87  N.  E.  437,  42 

St    299.    The  constitutions  of  some  of  Am.  St.  402,  and  extended  note;  City  of 

the  States  require  the  question  of  the  Cape  Giradeau  v.  Honck,  129  Mo.  607,  31 
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referred  to  any  tribunal  for  trial,  the  reference  and  the  opportu- 
nity for  being  heard  are  matters  of  favor  and  not  of  right.  The 
State  is  not  under  any  obligation  to  make  provision  for  a  judicial 
contest  upon  that  question.  And  where  the  case  is  such  that  it  is 
proper  to  delegate  to  individuals  or  to  a  corporation  (a)  the  power 
to  appropriate  property,  it  is  also  competent  to  delegate  the 
authority  to  decide  upon  the  necessity  for  the  taking.^ 

S.  W.  933 ;  City  of  Philadelphia  v.  Ward,  Matter  of  New  York  Central  R.  R.  Co.,  66 
174  Pa.  St.  46,  34  AtL  458 ;  Douglas  v.  N.  Y.  407 ;  In  re  St  Paul,  &  N.  P.  Ky.  Co., 
Byrnes,  59  Fed.  Rep.  29;  Joplin  Cunsol.  84  Minn.  227,  25  N.  W.  846;  Olmsted  i\ 
Mining  Co.  v.  City  of  Joplin,  124  Mo.  120,  Prop'rs  Morris  Aqueduct,  46  N.  J.  L.  495; 
27  S.  W.  40(3;  Monoiigahela  Nav.  Co.  v,  Tracy  v.  Elizabethtown,  &c.  R.  R  Co.,  80 
United  Stales,  148  U.  S.  812,  13  Sup.  Ky.  259 ;  Spring  Valley  Water  Works  v. 
Ct.  Rep.  622 ;  but  see  contra  Stearnes  v.  San  Mateo  Water  Works,  64  Cal.  123,  28 
Barre.  73  Vt.  281,  50  Atl.  1086,  87  Am.  Pac.  447.  In  the  case  first  above  cited, 
St  721.  See  also  note,  87  Am.  St.  734.  Denio,  J.,  says :  "  The  question  then  is, 
Tlie  extent  of  taking  is  a  legislative  whether  the  State,  in  the  exercise  of  the 
question.  Shoemaker  v.  United  States,  power  to  appropriate  the  property  of  in- 
147  U.  S.  282, 18  Sup.  Ct  Rep.  361 ;  United  dividuals  to  a  public  use,  where  the  duty 
Slates  V.  Gettysburgii  Elec.  Ry.  Co.,  160  of  judging  of  the  expediency  of  making 
U.  S.  668,  16  Sup.  Ct  Rep.  427,  rev.  the  appropriation,  in  a  class  of  cases,  is 
United  Stales  v.  'Pract  of  Land,  &c.,  67  committed  to  public  officers,  is  obliged  to 
Fed.  Rep.  869.  Courts  will  relieve  against  afford  to  the  owners  of  the  property  an  op- 
abuse  of  power  to  determine  necessity,  portunity  to  be  heard  before  those  officers 
Colorado  B.  Ry.  Co.  v.  W.  Puc.  Ry.  Co.,  when  they  sit  for  the  purpose  of  making 
41  Fed.  Rep.  293;  St  Louis,  I.  M.  &  S.  the  determination.  I  do  not  speak  now 
Ry.  Co.  V,  Petty,  67  Ark.  359.  21  S.  W.  of  tlie  process  for  arriving  at  tlie  amount 
884,  20  L.  R.  A.  434;  Creston  Water  of  compensation  to  be  paid  to  the  owners, 
Wks.  Co.  V.  McGraih,  89  Iowa,  502,  66  but  of  tlie  determination  whettier,  under 
N.  W.  680;  Robinson  v.  Pa.  Ry.  Co.,  161  the  circumstances  of  a  particular  case. 
Pa.  St.  561,  29  Atl.  268.3  ^^^  property  required  for  the  purpose 
^  People  V.  Smith,  21  N.  Y.  596;  Ford  shall  be  taken  or  not;  and  I  am  of  opinion 
V.  Chicago  &  N.  W.  R.  R.  Co.,  14  Wis.  that  the  State  is  not  mider  any  obligation 
617 ;  Matter  of  Albany  St,  11  Wend.  152,  to  make  provisions  for  a  judicial  contest 
25  Am.  Dec.  619 ;  Lyon  v,  Jerome,  26  upon  tliat  question.  The  only  part  of  the 
Wend.  484;  Hays  v,  Risher,  82  Pa.  St  constitution  which  refers  to  the  subject 
169 ;  North  Missouri  R.  R.  Co.  v.  Lack-  is  that  which  forbids  private  property  to 
land,  25  Mo.  516;  Same  r.  Gott,  25  Mo.  be  taken  for  public  use  without  compen- 
540;  Bankhead  i;.  Brown,  25  Iowa,  540;  sation,  and  that  which  prescribes  the 
Contra  Costa  R.  R.  u.  Moss,  23  Cal.  823;  manner  in  wliich  the  compensation  shall 
Matter  of  Fowler,  58  N.  Y.  60;  N.  Y.  be  ascertained.  It  is  not  pretended  that 
Central.  &c  R.  R.  Co.  v.  Met  Gas  Co.,  63  the  statute  under  consideration  violates 
N.  Y.  .326 ;  Cliicago,  &c.  R.  R.  Co.  v.  Lake,  either  of  these  provisions.  There  is 
71  III.  383 ;  Warren  v,  St  Paul,  &c.  R.  R.  therefore  no  constitutional  injunction  on 
Co..  18  Minn.  884;  Smeaton  v.  Martin,  the  point  under  consideration.  The  ne- 
57  Wis.  364, 16  N.  W.  408 ;  State  v.  Stew-  cessity  for  appropriating  private  property 
art,  74  Wis.  620, 48  N.  W.  947.  But  where  for  the  use  of  the  public  or  of  the  gov- 
a  general  power  to  condemn  is  given,  for  ernment  is  not  a  judicial  question.  The 
example,  to  a  railroad  company,  the  ne-  power  resides  in  the  legislature.  It  may 
cessity  for  its  exercise  in  the  taking  of  be  exercised  by  means  of  a  statute  which 
particular  property  is  a  judicial  question,  shall  at  once  designate  the  property  to 

(a)  p'rivate  corporation  cannot  be  authorized  to  condemn  for  the  use  of  a 
municipality  or  vfce  versa,  Seattle  &  Montana  Ry.  Co.  v.  Sute,  7  Wash.  160,  34 
Paa  661,  38  Am.  St.  866,  22  L.  R.  A.  217.] 
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Haw  much  Property  may  he  taken. 

The  taking  of  property  must  always  be  limited  to  the  necessity 
of  the  case,  and  consequently  no  more  can  be  appropriated  in  any 
instance  than  the  proper  tribunal  shall  adjudge  to  be  needed  for 
the  particular  use  for  which  the  appropriation  is  made.  When  a 
part  only  of  a  man*s  premises  is  needed  by  the  public,  the  neces- 
sity for  the  appropriation  of  that  part  will  not  justify  the  taking 
of  tlie  whole,  even  though  compensation  be  made  therefor.  The 
moment  the  appropriation  goes  beyond  the  necessity  of  the  case, 
it  ceases  to  be  justified  on  the  principles  which  underlie  the  right 
of  eminent  domain.^    If,  however,  the  statute  providing  for  such 

be  appropriated  and  the  purpose  of  the  these  views  that  it  is  not  necessary  for 

appropriation  ;  or  it  may  be  delegated  to  the  legislature,  in  the  exercise  of  the  right 

public  officers,  or,  as  it  has  been  repeat-  of  eminent  domain,  either  directly,  or  in- 

edly  held,  to  private  corporations  esial>-  directly  through  public  officers  or  agents, 

lislied  to  carry  on  enterprises  in  which  to  invest  the  proceedings  with  the  forms 

the  public  are  interested.    There  is  no  or  substance  of  judicial  process.    It  may 

restraint  upon  the  power,  except  that  re-  allow  the  owner  to  intervene  and  ])artici- 

quiring  compensation  to  he  made.    And  pate  in  the  discussion  before  the  officer 

where  the  power  is  <!ommitted  to  public  or  board  to  whom  the  power  is  given  of 

officers,  it  is  a  subject  of  legislative  dis-  determining  wliether    the  appropriation 

cretion   to    determine    wliat  prudential  shall  be  made  in  a  particular  case,  or  it 

regulations  shall  be  established  to  secure  iray  provide  that  the  officers  shall  act 

a  discreet  and  judicious  exercise  of  the  upon  their  own  views  of  propriety  and 

authority.    The  constitutional  provision  duty,  without  the  aid  of  a  forensic  contest, 

securing  a  trial  by  jury  in  certain  cases.  The  appropriation  of  the  property  is  an 

and  that  which  declares  that  no  citizen  act  of  public  administration,  and  the  form 

shall  be  deprived  of  his  property  without  and  manner  of  its  performance  is  such  as 

due  process  of  law,  have  no  application  the   legislature    in    its    discretion    pre- 

to  the  case.    Tlie  jury  trial  can  only  be  scribes  " 

claimed  as  a  constitutional  right  where  The  fact  that  a  road  company  has  pui^ 

the  subject  is  judicial  in  its  character,  chased  a  right  of  way  across  a  man*s  land 

The  exercise  of  the  right  of  eminent  do-  and  bargained  with  him  to  build  it,  wiU 

main  stands  on  the  same  ground  with  the  not  preclude  its  appropriating  a  right  of 

power  of  taxation.    Both  are  emanations  way  over  the  same  land  on  another  line. 

of  the  law-making  power.    They  are  the  Cape  Girardeau,  &c.  Road  v,  Dennis,  67 

attributes  of  political  sovereignty,  for  the  Mo.  488 ;    [Baltimore,  &c.  Ry.   Co.    v. 

exercise  of  which  the  legislature  is  under  P.  W.  &  K.  Ry.  Co.,  17  W.  Va.  812,  843 ; 

no  necessity  to  address  itself  to  the  courts.  Railroad  Co.  v.  Blake,  9  Rich.  228.    See 

In  imposing  a  tax,  or  in  appropriating  Lynch  v,  Forbes.  161  Mass.  302,  87  N.  £. 

the  property  of  a  citizen,  or  a  class  of  437,  42  Am.  St.  402.^ 

citizens,  for  a  public  purpose,   with  a  ^  By  a  statute  of  New  York  it  was 

proper  provision  for  compensation,  the  enacted  that  whenever  a  part  only  of  a 

legislative  act  is  itself  due  process  of  law ;  lot  or  parcel  of  land  should  be  required 

though  it  would  not  be  if  it  should  under-  for  the  purposes  of  a  city  street,  if  the 

take  to  appropriate  the  property  of  one  commissioners  for  assessing  compensa- 

citizen  for  the  use  of  another,  or  to  con-  tion  should  deem  it  expedient  to  include 

fiscate  the  property  of  one  person  or  a  the  whole  lot  in   the   assessment,  they 

class  of  persons,  or  a  particular  descrip-  should  have  power  so  to  do ;  and  the  part 

tion  of  property ,  upon  some  view  of  pub-  not  wanted  for  the  particular  street  or 

lie  policy,  where  it  could  not  be  said  to  be  improvement  should,  upon  the  conOrma- 

taken  for  a  public  use.    It  follows  from  tion  of  the  report,  become  vested  in  the 
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appropriation  is  acted  upon,  and  the  property  owner  accepts  the 
compensation  awarded  to  him  under  it,  he  will  be  precluded  by 
this  implied  assent  from  afterwards  objecting  to  the  excessiye 
appropriation.^  And  where  land  is  taken  for  a  public  work,  there 
is  nothing  in  the  principle  we  have  stated  which  will  preclude  the 
appropriation  of  whatever  might  be  necessary  for  incidental  con- 
veniences :  such  as  the  workshops  or  depot  buildings  of  a  railway 
company,'  or  materials  to  be  used  in  the  construction  of  their 
road,  and  so  on.  (a)  Express  legislative  power,  however,  is 
needed  for  these  purposes ;  it  will  not  follow  that,  because  such 
things  are  convenient  to  the  accomplishment  of  the  general 
object,  the  public  may  appropriate  them  without  express  author- 
ity of  law ;  but  the  power  to  appropriate  must  be  expressly  con- 
corporation,  and  might  be  appropriated  it  has  receired  the  deliberate  sanction  of 
to  public  uses,  or  sold  in  case  of  no  such  this  court.  Suppose  a  case  where  only  a 
appropriation.  Of  this  statute  it  was  said  few  feet,  or  eren  inches,  are  wanted,  from 
by  the  Supreme  Court  of  New  York :  **  If  one  end  of  a  lot  to  widen  a  street,  and  a 
tliis  provision  was  intended  merely  to  valuable  building  stands  upon  the  other 
give  to  the  corporation  capacity  to  take  end  of  such  lot ;  would  the  power  be  con- 
property  under  such  circumstances  with  ceded  to  exist  to  take  the  whole  lot, 
the  consent  of  the  owner,  and  then  to  dis-  whether  the  owner  consented  or  not  ? 
pose  of  the  same,  there  can  be  no  ob  jec-  The  quantity  of  the  residue  of  any  lot  cau- 
tion to  it ;  but  if  it  is  to  be  taken  literally,  not  vary  the  principle.  The  owner  may 
that  the  commissioners  may,  against  the  be  very  unwilling  to  part  with  only  a  few 
consent  of  the  owner,  take  the  whole  lot,  feet ;  and  I  hold  it  equally  incompetent 
when  only  a  part  is  required  for  public  for  the  legislature  thus  to  dispose  of  pri* 
use,  and  the  residue  to  be  applied  to  pri-  vate  property,  whether  feet  or  acres  are 
Tate  use,  it  assumes  a  power  which,  with  the  subject  of  this  assumed  power."  Mat- 
all  respect,  the  legislature  did  not  possess,  ter  of  Albany  St,  11  Wend.  151,  25  Am. 
The  constitution,  by  authorizing  the  ap-  Dec.  618,  per  Savage,  Ch.  J.  To  the 
propriation  of  private  property  to  public  same  effect  is  Dunn  i;.  City  Council,  Har- 
use,  impliedly  declares  that  for  any  other  per,  129.  And  see  Paul  v.  Detroit,  32 
use  private  property  shall  not  be  taken  Mich.  106 ;  Baltimore,  &c.  B.  R.  Co.  v. 
fh>m  one  and  applied  to  the  private  use  Pittsburgh,  &c  B.  U.  Co.,  17  W.  Va.  812. 
of  another.  It  is  in  violation  of  natural  ^  Embury  i;.  Conner,  S  N.  Y.  511. 
right ;  and  if  it  is  not  in  violation  of  the  There  is  clearly  nothing  in  constitutional 
letter  of  the  constitution,  it  is  of  its  spirit,  principles  which  would  preclude  the  legis- 
and  cannot  be  supported.  This  power  lature  from  providing  that  a  man's  prop- 
has  been  supposed  to  be  convenient  when  erty  might  be  taken  with  his  assent, 
the  greater  part  of  a  lot  is  taken,  and  only  whether  the  assent  was  evidenced  by 
a  small  part  left,  not  required  for  public  deed  or  not ;  and  if  he  accepts  payment, 
use,  and  that  small  part  of  but  little  value  he  must  be  deemed  to  assents  See  Has- 
in  the  hands  of  the  owner.  In  such  case  kell  v.  New  Bedford,  108  Mass.  208. 
the  corporation  has  been  supposed  best  '  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Wil- 
qualifled  to  take  and  dispose  of  such  par-  son,  17  111.  128 ;  Low  v.  Galena  &  C.  U. 
eels,  or  gores,  as  they  have  sometimes  R.  R.  Co.,  18  111.  824 ;  Giesy  v,  Cincin- 
been  called ;  and  probably  this  assump-  nati,  W.  &  Z.  R.  R.  Co.,  4  Ohio  St.  908. 
tion  of  power  has  been  acquiesced  in  by  Or  extra  track  room.  Matter  of  Staten 
the  proprietors.  I  know  of  no  case  where  Island  Transit  Co.,  108  N.  Y.  251,  8  N.  E. 
the  power  has  been  questioned,  and  where    548. 

(a)  £A  question  as  to  the  amount  to  be  taken  is  a  legislative  not  a  Judicial  oneT 
U.  S.  V,  Gettysburgh  Elec  Ry.  Co.,  160  U.  S.  668, 16  Sup.  Ct.  Rep.  427.^ 
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ferred,  and  the  public  agencies  seeking  to  exercise  this  high 
prerogative  must  be  careful  to  keep  within  the  authority  dele- 
gated, since  the  public  necessity  cannot  be  held  to  extend  beyond 
what  has  been  plainly  declared  on  the  face  of  the  legislative 
enactment. 

What  constittttes  a  Taking  of  Property. 

Any  proper  exercise  of  the  powers  of  government,  which  does 
not  directly  encroach  upon  the  property  of  an  individual,  or  dis- 
turb him  in  its  possession  or  enjoyment,  will  not  entitle  him  to 
compensation,  or  give  him  a  right  of  action.^  If,  for  instance, 
the  State,  under  its  power  to  provide  and  regulate  tlie  public 
highways,  should  authorize  the  construction  of  a  bridge  across  a 
navigable  river,  it  is  quite  possible  that  all  proprietary  interests 
in  land  upon  the  river  might  be  injuriously  affected ;  but  such 

1  Zimmerman  v.  Union  Canal  Co.,  1  pro   and   con   cited  in  notes   to   Selden 
W.  &  S.  846 ;  Shrank  v.  Schuylkill  Navi-  v.  Jacksonville,  14  L.  B.  A.  870,  and  29 
gation  Co.,  14  S.  &  R.  71 ;  Monongahela  Am.  St  278.    Many   of  which  depend 
Navigation  Co.  v.  Coons,  6  W.  &  S.  101 ;  upon   particular  statutes ;   and  Buhl   v. 
Davidson  v.  Boston  &  Maine  R.  B.  Co.,  8  Fort  Street  Union  Depot  Co.,  08  Mich. 
Cush.  91 ;  Gould  v.  Hudson  River  B.  B.  596, 67  N.  W.  829,  28  L.  B.  A.  892;  Dant- 
Co.,  12  Barb.  616,  and  6  N.  Y.  6*22 ;  Bad-  ler  v.  Indianapolis  Union  By.  Co.,  141 
cliff  V.  Mayor,  Ac.  of  Brooklyn.  4  N.  Y.  Ind.  604,  89  N.  E.  22.S,  84  L.  B  A.  769.] 
195 ;  Murray  o,  Menefee,  20  Ark.  601 ;  Incidental  injury  to  adjoining  lot-owners 
Hoolcer  v.  New  Haven  &  Northampton  from  constructing  a  tunnel  in  a  street  to 
Co.,  14  Conn.  146;   People  v.  Kerr,  27  pass  under  a  river  will  give  no  right  of 
N.  Y.  188;    Fuller  v,  Edings,  11   Blch.  action.    Transportation  Co.  v.  Chicago, 
Law.  289;  Eddings  v.  Seabroolc,  12  Bich.  99  U.  S.  686.    See  the  case  in  the  Cir- 
I^w,  604;  Bichardson  v.  Vermont  Cen-  cuit  Court,  7  Blss.  46.    But  a  railroad 
tral   B.  B.  Co.,  26  Vt.  466;    Kennett's  company  cannot  be  required  at  its  own 
Petition,  24  N.  H.  189 ;  Alexander  v.  Mil-  expense  to  construct  and  maintain  across 
waukee,  16  Wis.  247 ;  Bichmond,  &c.  Co.  its   right  of   way  every  new  highway 
o.  Rogers,  1  Duvall,  186 ;  Harvey  v.  Lack-  which  may  be  laid  out  over  it.    Tliat 
awanna,  &c.  B.  B.  Co.,  47  Pa.  St.  428;  would  be  a  taking  without  just  compen- 
Tinicum  Fishing  Co.  v.   Carter.  61  Pa.  sation.    People  r.  Lake  Shore,  &c.  By. 
St.  21;    Bailroad  Co.  v.  Bichmond,  90  Co.,  62  Mich.  277, 17  N.  W.  841 ;  Chicago 
U.  S.  521.    The  discontinuance  of  a  high-  &  G.  T.  By.  Co.  v.  Hough,  61  Mich.  607, 
way  does  not  entitle  parties  incommoded  28  N.  W.  682.    [Statute  requiring  exist- 
thereby   to   compensation.     Fearing   p.  ing  railway  companies   to  build   farm 
Irwin,    66  N.  Y.  486;  QLeree  District  crossings,  their  roads  having  been  built 
No.  9  V.  Farmer,  101  Cal.  178,  86  Pac.  when  the  statute  did  not  require  it,  is 
669, 23  L.  B.  A.  888.    This  is  particularly  unconstitutional.    If  such  crossings  are 
true  if  such  persons  are  not  abutting  considered  as  for  public  use,  it  is  tak- 
owners.    Stanwood  v.  City  of  Maiden,  ing   without   compensation.      People   v. 
167  Mass.  17,  81  N.  E.  702,  16  L.  B.  A.  D.  6.  H.  &  M.  By.  Co.,  79  Mich.  471,  44 
601 ;   Glasgow  v.  City  of  St.  Louis,  107  N.  W.  984,  7  L.  B.  A.  717.    The  State  or 
Mo.  198,  17  S.  W.  743.    To  the  effect  its  grantees  may  construct  wliarves  upon 
that  vacation  of  a  street  is  a  taking,  see  its  lands  under  navigable  waters  without 
CuUen  v.  N.  Y.,  N.  H.  &  H.  B.  By.  Co.,  compensation  to  riparian  owners  for  in- 
66  Conn.  211,  88  Atl.  910;  Pearsall  v.  juries  resulting.    Eisenbach  u.  Hatfield, 
Eaton  County  Supervisors,  74  Mich.  668,  2  Wash.  286,  26  Pac.  689,  12  L.  B.  A. 
42  N.  W.  77,  4  L.  B.  A.  193.    See  cases  682.3 
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injury  could  no  more  give  a  valid  claim  against  the  State  for  dam- 
ages, than  could  any  change  in  the  general  laws  of  the  State, 
which,  while  keeping  in  view  the  general  good,  might  injuriously 
affect  particular  interests.^  So  if  by  the  erection  of  a  dam  in 
order  to  improve  navigation  the  owner  of  a  fishery  finds  it  dimin- 
ished in  value,'  or  if  by  deepening  the  channel  of  a  river  to  im- 

^  Davidson  v,  Boston  &  Maine  R.  R.  the  injury  of   riparian  owners.    In   re 

Co.,  3  Cush.  91;  Transportation  Ca  v.  Minnetonka  Lake  Improvement,  66  Minn. 

Cliicago,  99  U.  S.  035.  613, 68  N.  W,  295, 45  Am.  St.  494.    Below 

'  Shrunk  v.  Scliaylkill  Navigation  Co.,  liigh-water  mark  the  State  has  full  au- 
14  S.  &  R.  71.    In  Green  v.  Swift,  47  Cat.  thority  and  right  on  navigable  waters  to 
530,  and  Green  i;.  State,  73  Cal.  29,  11  do  whatsoever  it  pleases  in  aid  of  public 
Tac.  602,   14  Pac.  610,  it  is  held  that  navigation,  and  any  injury  resulting  incl- 
where  one  finds  his  land  injured  in  con-  dentally  to  the  riparian  owner  is  damnum 
sequence  of  a  change  in  the  current  of  a  absque  injuria.    In  re  Minnetonka  Lake 
river,  caused  by  straightening  it,  he  can-  Improvement,    supra.     Right    in    lands 
not  claim  compensation  as  of  right.    QA  flowed  under  exercise  of  right  of  eminent 
riparian  proprietor  is  entitled  to  compen-  domain  if  more  than  a  mere  easement.    It 
sation  for  land  taken  for  public  dam,  for  includes  the  right  of  exclusive  occupation, 
overflow  of  his  lands,  and  diversion  of  and  carries  right  to  cut  ice  which  forms 
water   by    reason    thereof.     Kaukauna  on  the  water.     Wright  u.  Woodcock,  86 
W.  P.  Co.  V.  Green  Bay  &  M.  C.  Co.,  142  Me.  118,  29  Atl.  963,  24  L.  R.  A.  499. 
U.  S.  264,  12  Sup.  Ct.  Rep.  173.    But  See  also,  on  general  subject  of  taking 
not,  it  seems,  for  ii\jury  from  washing  riparian  interests  in  lands,  Patten  Paper 
away  soil  of  banks  through  reasonable  Co.  Ltd.  v.  Kaukauna  Water  Power  Co., 
increase  of  flow  of  water  at  times,  caused  90  Wis.  370,  01  N.  W.  11*21,  63  N.  W. 
by  a  dam  authorized  by  the  legislature.  1019,  28  L.  R.  A.  443;  Priew  v.  Wiscon- 
Brooks  V.  Cedar  Brook  &  S.  C.  R.  I.  Co.,  sin  Sute  Land  &  Imp.  Co.,  93  Wis.  534, 
82  Me.  17,  19  Atl.  87,  7  L.  R.  A.  460;  67  N.  W.  918,  83  L.  R.  A.  645;  Carlson 
nor  for  injuries  to  rice  fields  by  construe-  v,  St.  Louis  River  D.  &  I.  Co.,  73  Minn, 
tion  of  harbor  improvemenU  in  a  navi-  128,  76  N.  W.  1044,  72  Am.  St.  610,  41 
gable  stream.    Mills  v.  United  States,  46  L.  R.  A.  371 ;  Piatt  Bros.  &  Co.  v.  Water- 
Fed.  Rep.  738,  12  L.  R.  A.  673;  Farist  bury,  72  Conn.  631,  46  Atl.  164,  48  L.  R. 
Steel  Co.  V.  City  of  Bridgeport,  60  Conn.  A.  691;   Valparaiso  v.  Hagen,  153  Ind. 
278,  22  Atl.  561.  13  L.  R.  A.  590;  Rum-  337,  64  N.  E.   1062,  48  L.  R.  A.  707. 
sey  V.  N.  Y.  Ac  Ry.  Co.,  183  N.  T.  79,  30  These  last  two  cases  are  opposed  to  each 
N.  £.  664,  28  Am.  St.  600.    The  construe*  other  on  the  question  of  whether  a  ripa- 
tion  by  the  United  States  of  a  pier  in  a  rian  owner  is  entitled  to  compensation 
navigable  river  under  authority  of  Con-  for  the  casting  of  the  sewage  of  a  city 
gress  for  the  improvement  of  navigation  upon  his  lands  to  their  injury.    The  Con- 
gives  an  owner  of  lands  bordering  on  tlie  necticut  case  finds  support  in  Smith  v. 
river  no  right  to  compensation  though  Sedalia,  162  Mo.  283,  53  S.  W.  907,  48 
his  access  to  navigable  water  be  cut  off.  L.  R.  A.  711,  and  in  Grey  ex  re/.  Simmons 
Scranton  v.  Wheeler,  113  Mich.  565, 71  N.  r.  Paterson,  —  N.  J.  — ,  46  Atl.  995.    The 
W.  1091,  aff.  179  U.  S.  141,  21  Sup.  Ct.  retention   of  surface    water  on    lot   in 
Rep.  48.    Same   doctrine.  Sage  v.  New  city,  caused  by  change  of  grade  in  street, 
York,  154  N.  Y.  61,  47  N.  £.  1096, 61  Am.  is  not  a  taking  in  violation  of  constitution. 
St.  592, 38  L.  R.  A.  606.   A  riparian  owner  Jordan  t*.  Ben  wood,  42  W.  Va.  812,  26 
on  navigable  water  owns  to  high-water  S.  E.  266,  57  Am.  St  869,  86  L.  R.  A. 
mark,  wliich  is  that  line  below  which  the  519.    In  Maine  and  Massachusetts  where 
lands  are  so  frequently  flowed  that  they  the  **  great  ponds  "  belong  to  the  State, 
are  not  productive  as  agricultural  lands,  the  taking  of  a  reasonable  quantity  of 
and  the  State  cannot,  even  in  aid  of  public  water  by  authority  of  the  State  is  not  a 
navigation,  by  artificial  means  maintain  "  taking''  as  against  a  mill  owner  with  a 
such  waters  above  high-water  mark  to  water  power  on  the  outlet.    Auburn  9. 
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prove  the  navigation  a  spring  is  destroyed,^  or  hj  a  change  in  the 
grade  of  a  city  street  the  value  of  adjacent  lots  is  diminished,^  — 

Union  Water  Power  Co.,  00  Me.  676,  S8  to  adduce  very  forcible  reasons  for  his 
All.  661,  88  L.  R.  A.  188.  The  dlTersion  conclusions.  QA  change  in  tlie  plan  of 
of  water  from  its  natural  coarse  in  which  construction  of  a  railway  after  condem- 
it  ser^ee  as  motive  power  for  a  mill  is  in  nation  may  entitle  tlie  owner  of  lands 
Micliigan  unlawful,  and  will  be  enjoined  condemned  to  additional  compensation, 
wliere  such  diTenton  is  for  drainage  pur^  Wabash,  St  L.  ft  P.  R.  Co.  t^.  McDougall, 
poses  only.  Stock  v.  Jefferson,  114  Mich.  126  lU.  Ill,  18  N.  £.  291,  1  L.  K.  A.  207. 
867,  72  N.  W.  132,  88  L.  R.  A.  866.^  The  oonversion  of  a  public  way  into  a 
1  Commonwealth  0.  Richter,  1  Pa.  St.  pleasure  driveway,  and  excluding  loaded 
467.  But  in  Winlclemans  o.  Des  Moines,  rehicles  from  it,  is  not,  as  against  per- 
ftc.  Ry.  Co.,  62  Iowa,  11,  17  N.  W.  82,  sons  desiring  to  nse  it  with  sucii  vehicles, 
the  value  of  a  spring  destroyed  in  rail-  a  taking  of  tlieir  property  for  public  use 
road  construction  is  held  recoverable,  without  compensation.  Cicero  Lumber 
f  Incidental  draining  of  a  well  through  Co.  v.  Cicero,  176  III.  0,  61  N.  £.  768,  68 
construction  of  a  public  work  is  a  "  direct  Am.  St  166,  42  L.  R.  A.  696.^  Compare 
injuring  "of  property  within  the  meaning  Aldrich  v.  Cheshire  R.  R.  Co.,  21  N.  H. 
of  that  term  in  a  statute  authorising  the  869 ;  West  Branch,  &c.  Canal  Co.  v, 
construction.  United  Sutes  0.  Alezan-  MuUiner,  68  Pa.  St  867 ;  Bellinger  v. 
der,  148  U.  S.  186,  13  Sup.  Ct  Rep.  629.]  N.  T.  Central  R.  R.  Co.,  23  N.  T.  42; 
It  is  justly  said  by  Mr.  Jusdce  Miller,  in  Hatch  v.  Vt  Central  R.  R.  Co.,  26  Vt 
Pumpelly  v.  The  Green  Bay,  &c.  Co.,  18  49 ;  and  cases,  ante,  p.  767. 
Wall.  166,  180,  that  tiie  decisions  "that  *  British  Plate  Manufiictnring  Co.  p. 
for  the  conseqnential  injury  to  the  prop-  Meredith,  4  T.  R.  794 ;  Matter  of  Furman 
erty  of  an  individual  fW>m  the  prosecution  Street,  17  Wend.  649 ;  Radcliff's  Ez'rs  v. 
of  improvement  of  roads,  streets,  riven.  Mayor,  &c.  of  Brooklyn,  4  N.  T.  196 ; 
and  other  highways  for  the  public  good.  Graves  v.  Otis,  2  HUI,  466 ;  Wilson  v. 
there  is  no  redress,"  "  have  gone  to  the  Mayor,  &c  of  New  York,  1  Denio,  696 ; 
extreme  and  limit  of  sound  Judicial  con-  Murphy  v.  Chicago,  20  III.  279 ;  Roberts 
strnction  in  favor  of  this  principle,  and  in  v.  Chicago,  26  111.  249  ;  Charlton  t;.  AUe- 
some  cases  beyond  it ;  and  it  remains  ghany  City,  1  Grant,  208 ;  La  Fayette  r. 
true  that  where  real  estate  is  actually  Bush,  19  Ind.  826 ;  Macy  r.  Indianapolis, 
invaded  by  superinduced  additions  of  17  Ind.  267;  Vincennos  v.  Richards,  28 
water,  earth,  sand,  or  other  material,  or  Ind.  881 ;  Green  v.  Reading,  0  Watts, 
by  having  any  artificial  structure  placed  882 ;  O'Conner  v,  Pittsburg,  18  Pa.  St 
on  it,  so  as  effectually  to  destroy  or  im-  187 ;  In  re  Ridge  Street,  29  Pa.  St.  391 ; 
pair  its  usefulness,  it  is  a  taking  within  Callendar  v.  Marah,  1  Pink.  418;  Creal 
the  meaning  of  the  Constitution."  See  v.  Keokuk,  4  Greene  (Iowr),  47 ;  Smith 
also  Arimond  r.  Green  Bay,  &c.  Co.,  81  v.  Washington,  20  How.  135 ;  Skinner  v. 
Wis.  316;  Aurora  r.  Reed,  67  III.  29,  11  Hartford  Bridge  Co.,  29  Conn.  628;  Ben- 
Am.  liep.  1.  This  whole  subject  is  most  den  r.  Nashua,  17  N.  H.  477 ;  Pontiac  v. 
elaborately  considered  by  Smith,  J.,  in  Carter,  32  Mich.  164;  Goszler  v.  George- 
Eaton  V.  Boston,  C.  &  M.  R.  R.  Co.,  61  town.  6  Wheat  603 ;  Stewart  v.  Clinton, 
N.  H.  604.  It  was  decided  in  that  case  79  Mo.  603 ;  Kehrer  v.  Richmond,  81  Va. 
that,  notwithstanding  a  party  had  re*  746;  Meth.  Epis.  Church  r.  Wyandotte, 
ceived  compensadon  for  the  taking  of  31  Kan.  721,  3  Pac.  627.  See  cases,  ante, 
his  land  for  a  railroad,  he  was  entitled  p.  296,  and  Conklin  r.  New  York,  &c.  Ky. 
to  a  further  remedy  at  the  common  law  Co.,  102  N.  Y.  107,  6  N.  E.  66:) ;  Uline  r. 
for  the  flooding  of  his  bind  in  conse-  New  York,  &c.  R.  R.  Co.,  101  N.  Y.  98, 
quence  of  the  road  being  cut  through  a  4  N.  E.  636  ;•  Henderson  v,  Minneapolis, 
ridge  on  the  land  of  another;  and  that  82  Minn.  819,  20  N.  W.  822;  QSeldcn  v. 
this  flooding  was  a  taking  of  his  property  City  of  Jacksonville,  28  Flo.  6'8,  10  So. 
within  the  meaning  of  the  constitution.  467,  29  Am.  St.  278  and  note,  14  L.  R.  A. 
The  cases  to  the  contrary  are  all  eonsid-  370.  It  seems  that  where  the  constitti- 
•red  by  the  learned  Judge,  who  is  able  tion  contains  a  provision  requiring  com- 
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in  these  and  similar  cases  the  law  affords  no  redress  for  the 
injury.     So  if  in  consequence  of  the  construction  of  a  public 

work  an  injury  occurs,  but  the  work  was  constructed  on  proper 
plan  and  without  neghgence,  and  the  injury  is  caused  by  acci- 
dental and  extraordinary  circumstances,  the  injured  party  cannot 
demand  compensation.^ 

pensation  for  property  "damaged"  for  pare  cases, /Mtf,  p.  812,  note.  The  case* 
public  use,  that  a  change  of  grade,  retait-  of  McComb  v,  Akron,  16  Ohio,  474,  18 
ing  in  damage,  gi^et  an  action.  Rauen-  Ohio,  229,  and  Crawford  v.  Delaware,  7 
stein  V.  N.  Y.  L.  &  W.  Ry.  Co.,  186  N.  Y.  Ohio  St.  450,  are  contra.  Those  cases, 
588,  82  N.  E.  1074,  18  L.  R.  A.  768 ;  however,  admit  tliat  a  party  wliose  inter- 
O'Brien  V.  Philadelphia,  160  Pa.  589,  24  esU  are  injured  by  the  original  establish- 
Atl.  1047,  80  Am.  St.  882,  and  note,  pp.  ment  of  a  street  grade  can  hare  no  claim 
835  et  teq,;  Henderson  v.  McClain,  102  to  compensation;  but  they  hold  that 
Ky.  402,  48  S.  W.  700,  89  L.  R.  A.  849;  when  tlie  grade  is  once  established,  and 
Searle  v.  City  of  Lead,  10  S.  D.  812,  405,  lots  are  improved  in  reference  to  it,  the 
78  N.  W.  101,  918,  39  L.  R.  A.  846 ;  corporation  has  no  right  to  change  the 
Pueblo  V.  Strait,  20  Col.  18,  86  Pac.  780,  grade  afterwards,  except  on  payment  of 
46  Am.  St.  278,  24  L.  R.  A.  892;  Dicker^  the  damages.  And  see  Johnson  o.  Par- 
man  V.  Diiluth,  —  Minn.  — ,  92  K.  W.  kersburg,  16  W.  Va.  402,  87  Am.  Rep. 
1119;  Brown  v.  City  of  Seattle,  5  Wash.  770.  That  if  the  lateral  support  to  his 
85,  31  Phc.  818,  82  Pac.  214,  18  L.  R.  A.  land  is  removed  by  grading  a  street  the 
161.  Tiiough  property  does  not  abut  on  owner  is  entitled  to  compensation,  see 
the  street  but  on  an  alley  opening  into  it  O'Brien  v,  St.  Paul,  25  Minn.  831 ;  Bus- 
Id.  There  is  no  taking  as  against  abut-  kirk  v,  Strickland,  47  Mich.  389, 11  N.  W. 
ting  owner  where  a  railway  company  210.  QParke  v.  City  of  Seattle,  5  Wash, 
constructs  in  a  public  way  a  stone  abut-  1, 81  Pac.  310,  32  Pac.  82, 20  L.  R.  A.  68  2 
ment  nine  feet  high  which  reduces  the  ^  As  In  Sprague  v.  Worcester,  18  Gray, 
width  in  front  of  his  premises  to  ten  feet,  193,  where,  in  consequence  of  the  erec- 
interfering  with  access  of  light  and  air,  tion  of  a  bridge  over  a  stream  on  which 
and  almost  destroying  access  to  the  abut-  a  mill  was  situated,  the  mill  was  injured 
ting  property.  Garrett  v.  Lake  Roland  by  an  extraordinary  rise  in  the  stream ; 
Kiev  A  ted  R.  Co.,  79  Md.  277,  29  Atl.  830,  the  bridge,  however,  being  in  all  respects 
24  L.  R.  A.  396.  Similar  cases  are  Willis  properly  constructed.  QThe  destruction 
V.  Winona,  59  Minn.  27,  60  N.  W.  814,  26  of  oysters  by  turning  the  sewage  of  a 
L.  R.  A.  142 ;  Home  Building  &  C.  Co.  v.  city  upon  their  beds  is  a  taking,  requiring 
City  of  Roi^noke,  91  Va.  52,  20  S.  £.  895,  compensation.  Huffmire  v.  Brooklyn, 
27  L.  R.  A.  551:  But  see  Field  v.  Bar-  162  N.  Y.  584,  57  N.  £.  176,  48  L.  R.  A. 
ling,  149  III.  556, 87  N.  E.  850. 24  L.  R.  A.  421.^  In  Hamilton  v.  Vicksburg,  &c. 
406,  where  it  is  held  that  an  overiiead  R.  R.  Co.,  119  U.  S.  280,  7  Sup.  Ct.  Rep. 
bridge  across  an  alley  which  obstructs  206,  the  obstruction  of  a  navigable  stream 
access  of  light  and  air  to  abutting  pro-  by  unavoidable  delay  in  rebuilding  a  law- 
perty  is  such  an  injury  as  must  be  com-  ful  bridge  was  held  not  actionable.  And 
pensAted  for  though  the  city  owns  the  see  Brown  i;.  Cayuga,  &c  R.  R.  Co.,  12 
alley  and  authorized  the  bridge.  A  sim-  N.  Y.  486,  where  bridge  proprietors  were 
ilar  conclusion  was  reached  in  Willam-  held  liable  for  similar  injuries  on  the 
ette  Iron  Works  v.  Oregon  R.  &  N.  Co.,  ground  of  negligence.  And  compare 
26  Oreg.  224,  87  Pac,  1016,  29  L.  R.  A.  Norris  v.  Vt.  Central  R.  R.  Co.,  28  Vt.  90, 
88,  which  involved  a  railway  bridge  ap-  with  Mellen  v.  Western  R.  R.  Corp., 
proach  in  a  public  street.  It  is  a  taking  4  Gray,  801.  And  see  note  on  preceding 
against  the  constitutional  inhibition  to  page.  The  inconvenience  from  smoke 
require  abutting  owners  in  New  Ham-  and  Jar  caused  by  the  careful  construc- 
shire  to  keep  sidewalks  free  from  snow  tion  and  operation  of  a  railroad  near 
and  ice.  State  v.  Jackman,  69  N.  H.  818,  property  is  not  actionable.  Carroll  v. 
41  AU.  347,  42  L.  R.  A.  438.3    Com-  Wis.  Cent.  R.  R.  Co.,  40  Minn.  168,  41 
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This  principle  is  peculiarly  applicable  to  those  cases  where 
property  is  appropriated  under  the  right  of  eminent  domain.  It 
must  frequently  occur  that  a  party  will  find  his  rights  seriously 
afiFected,  though  no  property  to  which  he  has  lawful  claim  is 
actually  appropriated.  As  where  a  road  is  laid  out  along  the  line 
of  a  man's  land  without  taking  any  portion  of  it,  in  consequence 
of  which  he  is  compelled  to  keep  up  the  whole  of  what  before  was 
a  partition  fence,  one  half  of  which  his  neighbor  was  required  to 
support^  No  property  being  taken  in  this  case,  the  party  has  no 
relief  unless  the  statute  shall  give  it.  The  loss  is  damnum 
absque  ini'uria.  So  a  turnpike  company,  whose  profits  will  be 
diminished  by  the  construction  of  a  railroad  along  the  same  gen- 
eral line  of  travel,  is  not  entitled  to  compensation.'  So  where  a 
railroad  company,  in  constructing  their  road  in  a  proper  manner 
on  their  own  land,  raised  a  high  embankment  near  to  and  in 
front  of  the  plaintiff's  house,  so  as  to  prevent  his  passing  to  and 
from  the  same  with  the  same  convenience  as  before,  this  conse- 
quential inquiry  was  held  to  give  no  claim  to  compensation.'    So 

N.  W.  661 ;  BesemAo  v.  Pa.  R.  R.  Co.,  60  So  an  increased  competition  with  a  party's 

N.  J.  L.  285,  18  Atl.  164.    Compare  Bal-  business  caased  by  tlie  construction  or 

timore  &  O.  R.  R.  Co.  r.  Fifth  Bapt  Ch.,  extension  of  a  road  is  not  a  ground  of 

106  U.  S.  817,  2  Sup.  Ct  Rep.  719;  Cogs-  claim.    Harvey  v.  Lackawanna,  &c.  R. 

well  V.  New  Tork»  &c  R.  R.  Co.,   103  R.  Co.,  47  Pa.  St.  428.     "  Every  great 

N.  Y.  10,  8  N.  £.  687.  public  improvement  must,  almost  of  ne- 

1  Kennett's  Petition.  4  Fost  189.    See  cessity,  more  or  less  affect  individual  con- 

Eddings  v,  Seabrook,  12  Rich. Law,  604;  venience  and  property;  and  where  the 

Slatten  o,  Des  Moines  Valley  R.  R.  Co.,  injury  sustained  is  remote  and  consequent 

29  Iowa,  148 ;  Hoagr.  Switzer,  61  111.  294.  tial,  it  is  damnum  abaqvM  injuria,  and  is  to 

Qlf  construction  of  railway  along  opposite  be  borne  as  a  part  of  the  price  to  be  paid 

side  of  highway  causes  depreciation  of  for  the  advantages  of  the  social  condition, 

lands,  the  owner  is  entitled  to  compensar  This  is  founded  upcm  the  principle  that 

tion  for  such  depreciation  as  is  occasioned  tlie  general  good  is  to  prevail  over  pai^ 

by  causes  not  affecting  the  public  gen-  tial  individual  convenience."    Lansing  v. 

erally.    Lake  Erie  &  Western  Ry.  Co.  o.  Smith,  8  Cow.  146, 149. 

Scott,  182  111.  429,  24  N.  £.  78,  8  L.  R.  A.  *  Richardson  t;.  Vermont  Central  R.  R. 

88O.3    Merely  crossing  a  railroad  by  an-  Co.,  26  Vt.  466.    But  quare  if  this  could 

other  track  is  not  a  taking  of  property,  be  so,  if  the  effect  were  to  prevent  access 

Lehigh  V.  R.  R.  Co.  0,  Dover,  &c  R.  R.  from  the  lot  to  the  highway.    In  certain 

Co., '43  N.  J.  628.    But  this  cannot  be  Indiana  cases  it  is  said  that  the  right  of 

universally  true.    See  Lake  Shore,  &c.  the  owner  of  adjoining  land  to  the  use  of 

R.  R.  Co.  V.  Chicago,  &c.  R.  R.  Co.,  100  the  highway  is  as  much  property  as  the 

111.  21.    Damage  for  the  resulting  incon-  land  itself;  that  it  is  appurtenant  to  the 

venience  may  be  allowed  as  well  as  for  land,  and  is  protected  by  the  constitution, 

maintaining  the  crossing.    Chicago  &  W.  Haynes  v,  Thomas,  7  Ind.  88 ;  Protzman 

I.  R.  R.  Co.  r.  Englewood,  &c.  Ry.  Co.,  v.  Indianapolis,  &c.  R.  R.  Co.,  9  Ind.  467 ; 

116  111.  876,  4  N.  £.  246.  New    Albany    &   Salem  R.    R.   Co.    v. 

>  Troy  ft  Boston  R.  R.  Co.  v.  North-  O'Daily,  18  Ind.  463.  The  same  doc- 
em  Turnpike  Co.,  16  Barb.  100.  See  La  trine  is  recognized  in  Crawford  o.  Dela- 
Fayette  Plank  Road  Co.  v.  New  Albany  ware,  7  Ohio  St.  469 ;  Street  Railway  v. 
ft  Salem  R.  R.  Co.,  13  Ind.  90;  ftich-  Cumminsville,  14  Ohio  St  628 ;  Schneider 
mood,  ftc  Co.  V.  Rogers,  1  Duvall,  136.  v,  Detroit,  72  Mich.  240,  40  N.  W.  820; 

60 
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the  owner  of  dams  erected  by  legislative  authority  is  without 
remedy,  if  they  are  afterwards  rendered  valueless  by  the  construc- 
tion of  a  canal.^  And  in  Now  York  it  has  been  held  that,  as  the 
land  where  the  tide  ebbs  and  flows,  between  high  and  low  water 
mark,  belongs  to  the  public,  the  State  may  lawfully  authorize  a 
railroad  company  to  construct  their  road  along  the  water  front 
below  high-water  mark,  and  the  owner  of  the  adjacent  bank  can 
claim  no  compensation  for  the  consequential  injury  to  his  inter- 
ests.^   So  the  granting  of  a  ferry  right  with  a  landing  on  private 

Columbus  &  W.  Ry.  Co.  v.  Witherow,  82  one  wliose  land  is  not  taken,  he  may 
Ala.  190,  8  So.  23 ;  Shealy  o.  Chicago,  hare  an  action  on  the  case  for  the  injury, 
&c.  By.  Co.,  72  Wis.  471,  40  N.  W.  145.  notwithstanding  the  statute  makes  no 
See  also  Indianapolis  R.  R.  Co.  v.  Smith,  provision  for  compensation.  As  where 
62  Ind.  428 ;  Terre  Haute  &  L.  R.  R.  Co.  the  necessary,  and  not  simply  the  aoci- 
V,  Bissell,  108  Ind.  113,  9  N.  E.  144;  In-  dental,  consequence  was  to  flood  a  man's 
diana,  B.  &  W.  Ry.  Co.  v.  Eberle,  110  premises  with  water,  thereby  greatly  di- 
Ind.  642, 11  N.  E.  467;  Pekin  v.  Brereton,  minishing  tlieir  value.  Hooker  v.  New 
67  III.  477;  Pekin  v.  Winkel,  77  HI.  66;  Haven  &  Northampton  Co.,  14  Conn. 
Grand  Rapids,  &c.  R.  R.  Co.  v.  Heisel,  38  146,  15  Conn.  312;  Evansville,  ftc.  R.  R. 
Mich.  62,  31  Am.  Rep.  806.  In  the  Vei^  Co.  v,  Dick,  9  Ind.  438 ;  Robinson  v,  N.  Y. 
mont  case  above  cited  it  was  held  that  an  &  Erie  R.  R  Co.,  27  Barb.  512 ;  Trustees 
excavation  by  the  company  on  their  own  of  Wabash  &  Erie  Canal  v.  Spears,  16 
land,  so  near  the  line  of  tlie  plaintiff's  Ind.  441 ;  Eaton  v.  Boston,  C.  &  M.  R.  R. 
that  his  land,  without  any  artificial  weight  Co.,  51  N.  H.  504 ;  Ashley  v.  Port  Huron, 
thereon,  slid  into  the  excavation,  would  85  Mich.  296.  So,  where,  by  blasting 
render  the  company  liable  for  the  injury ;  rock  in  making  an  excavation,  the  frag- 
the  plaintiff  being  entitled  to  the  lateral  ments  are  thrown  upon  adjacent  build- 
support  for  his  land.  But  if  to  bridge  a  ings  so  as  to  render  their  occnpatiou 
cut  made  by  a  railroad  in  crossing  a  street  unsafe.  Hay  v.  Colioes  Co.,  2  N.  Y.  159 ; 
the  grade  in  front  of  a  lot  is  raised,  it  is  Tremain  v.  Same,  2  N.  Y.  163 ;  Carman 
held  not  a  taking  for  a  new  use,  thougli  v.  Steubenville  &  Indiana  R.  R.  Co., 
access  to  the  lot  is  cut  off.  Henderson  v.  4  Ohio 'St.  899;  Sunbury  &  Erie  R.  R. 
MinneapoUs,  32  Minn.  819,  20  N.  W.822;  Co.  v.  Hummel,  27  Pa.  St.  99;  George- 
Conklin  v.  New  York,  Sec.  Ry.  Co.,  102  town,  &c.  R.  R.  Co.  v.  Eagles.  9  Col.  544, 
N.  Y.  107,  6  N.  E.  668.  The  same  prin-  18  Pac.  696.  See  Mairs  v.  Manhattan, 
ciple  is  followed  in  Uline  v.  New  York,  &c.  Ass.,  89  N.  Y.  498.  There  has  been 
&c.  R.  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536.  some  disposition  to  hold  private  cor- 
1  Susquehanna  Canal  Co.  v.  Wright,  porations  liable  for  all  incidental  damages 
9  W.  &  S.  9 ;  Monongahela  Navigation  caused  by  their  exercise  of  the  right  of 
Co.  p.  Coons,  6  W.  &  S.  101.  [But  see  eminent  domain.  See  Tinsman  v.  Belvi- 
Lee  V,  Pembroke  Iron  Co.,  57  Me.  481,  dere  &  Delaware  R.  R.  Co.,  26  N.  J.  148; 
2  Am.  Rep.  59;  Trenton  Water  Power  Alexander  v.  Milwaukee,  16  Wis.  247. 
Co.  V.  Roff,  36  N.  J.  L.  343;  Red  [Opening  of  street  adjacent  to  one's 
River  Bridge  Co.  v.  Clarksville,  1  Sneed,  property,  thus  bounding  it  by  streets  on 
176,  60  Am.  Dec.  143.^  In  any  case,  if  three  sides  and  diminishing  its  value  by 
parties  exercising  the  riglit  of  eminent  rendering  it  unsightly  to  tlie  public  and 
domain  shall  cause  injury  to  others  by  destroying  its  privacy,  is  not  a  **  taking  " 
a  negligent  or  improper  construction  of  or  *' damaging"  under  tiie  constitution, 
their  work,  they  may  bo  liable  in  dam-  Peel  v.  City  of  Atlanta,  85  Ga.  188,  11 
ages.  Rowe  v.  Granite  Bridge  Corpora-  S.  E.  582,  8  L.  R.  A.  787.J 
tion,  21  Pick.  348 ;  Sprague  v,  Worcester,  *  Gould  v.  Hudson  River  R.  R.  Co.,  0 
13  Gray,  103.  And  if  a  public  work  is  of  N.  Y.  522.  And  see  Stevens  p.  Paterson, 
a  cliaracter  to  necessarily  disturb  the  oc-  &c.  R.  R.  Co.,  84  N.  J.  532;  Tomlin  v. 
cupation  and  enjoyment  of  his  estate  by  Dubuque,  &c.  R.  R.  Co.,  32  Iowa,  100, 
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property  within  a  highway  terminating  on  a  private  stream  is  not 
an  appropriation  of  property,^  the  ferry  being  a  mere  continuation 
of  the  highway,  and  the  landing  place  upon  the  private  property 
having  previously  been  appropriated  to  public  uses. 

These  cases  must  suffice  as  illustrations  of  the  principle  stated, 
though  many  others  might  be  referred  to.  On  th^  other  hand, 
any  injury  to  the  property  of  an  individual  which  deprives  the 
owner  of  the  ordinary  use  of  it,  is  equivalent  to  a  taking,  and 
entitles  him  to  compensation.^    Water  front  on  a  stream  where 

7  Am.  Rep.  176;   [Scranton  v.  Wheeler,  City  of  JanesviUe  v.  Carpenter,  77  Wis. 

113  Mich.  666,  71  N.  W.  1091,  all.  179.  288,  46  N.  W.  128,  20  Am.  St  123.]  The 

U.  S.   141,  21  Sap.  Ct.  Rep.  48;   Sage  flowing  of  private  lands  by  the  operations 

p.  New  York  City,  164  N.  Y.  61,  47  N.  K.  of  a  booming  company  is  a  taking  of 

1096,  61  Am.  St.  692,  38  L.  R.  A.  606.]  property.    Grand  Rapids  Booming  Co.  v. 

So  far  as  these  cases  hold  it  competent  to  Jarvis,  30  Mich.  808;  Wearer  p.  Mlssis- 

cnt  ofiF  a  riparian  proprietor  from  access  sippi,  &c.  Co.,  28  Biinn.  634,  UN.  W. 

to  the  navigable  water,  they  seem  to  us  to  114.    And  see  cases,  p.  786,  note  1.    Tlie 

justify  an  appropriation  of  his  property  legislature  6annot  authorize  a  telegrnph 

without  compensation ;    for  even  those  company  to  erect  its  poles  on  tlie  lands 

courts  which  hold  the  fee  in  the  soil  under  of  a  railroad  company  without  compensa- 

navigable  waters  to  be  in  the  State  admit  tion.     Atlantic,  &c.  Telegraph    Co.    v. 

valuable  riparian  rights  in  the  adjacent  Chicago,  &c  R.  R.  Co.,  6  Biss.  168.    QA 

proprietor.    See  Yates  v.  Milwaukee,  10  railway  company  cannot  give  authority 

Wall.  497 ;  Chicago,  &c.  R.  R.  Co.  v.  Stein,  to  a  telegraph  or  telephone  company  to 

76  III.  41.    Compare  Pennsylvania  R.  R.  construct  a  line  of  telegraph  or  telephone 

Co.  V.  New    York,  &c.   R.   R.   Co.,  23  along  its  right  of  way  as  against  the 

N.  J.  £q.  157.    In  the  case  of  Railway  adjoining  proprietor  whose  lands  have 

Co.  V.  Renwick,  102  U.  S.  180,  it  is  de-  been   condemned  for  railway   purposes 

cided  expressly  that  the  land  under  the  only.    American  T.  &  T.  Co.  v.  Smith, 

water  in  front  of  a  riparian  proprietor  and  71  Md.  636, 18  Atl.  910,  7  L.  R.  A.  200. 

beyond  the  line  of  private  ownership,  Contra,  if  constructed  in  good  faith  for 

cannot  be  taken  and  appropriated  to  a  the  use  and  beneflt  of  the  railway  in  the 

public  purpose  without  making  compen-  carrying  on  of  its  railway  business.  /</.] 

sation  to  the  riparian  proprietor.    This  is  The  erection  of  telephone,  telegraph,  and 

a  very  sensible  and  just  decision.    See,  in  electric  wire  poles  on  a  highway  js  a  new 

the  same    line,   Langdon  v.  Mayor,  93  use  of  it    Board  of  Trade  Tel.  Co.  p. 

N.  Y.  129;  Kingsland  p.  Mayor,  110  N.  Y.  Bamett,  107  111.  607;  Metr.  Tel.  &c.,  Co. 

669, 18  N.  E.  436.  p.  Colwell  Lead  Co.,  67  How.  Pr.  366 ; 

1  Murray  p.  Menefee,  20  Ark.  661.  Tiffany  p.  U.  S.  Ilium.  Co., /</.  78;  Q West- 
Compare  Prosser  p.  Wapello  County,  ern  Union  Telegraph  Co.  p.  Williams,  86 
18  Iowa,  827.  Va.  696,  11  S.  E.  106,  8  L.  R.  A.  429.] 

^  Hooker    p.    New   Haven    &  North-  Contra,  Pierce  v.  Drew,  136  Mass    75; 

ampton  Co.,  14  Conn.  146;  Pumpelly  p.  Julia  Bld'g  Ass.  p.  Bell  Tel.  Co  ,  88  Mo. 

Green  Bay,  &c.  Co.,  18  Wall.  166 ;  Ari-  258.    A  sUtute  cannot  compel  a  railroad 

mond  p.  Green  Bay,  &c.  Co.,  81  Wis.  816;  company  to  allow  any  one  upon  payment 

Ashley  p.  Port    Huron,  35  Mich.   296.  of  one  dollar  to  erect  a  grain  elevator 

f  Any  restriction  or  interruption  of  the  upon    its    station    grounds.      StRte    v. 

common  or  necessary  use  of  property  Chicago,  &c.  Ry.  Co.,  36  Minn.  402,  31 

that  destroys  its  value,  or  strips  it  of  its  N.   W.  865.    If  under  an  orflinance  an 

attributes,  or  to  say  that  the  owner  shall  abutter  on  rebuilding  is  required  to  put 

not  use  his  property  ns  he  pleases,  takes  it  his  house  back  five  feet  from  the  street 

in  violation  of  a  constitutional  provision  line,  property  is  taken.    In  re  Clie«tniit 

forbidding  the  takingof  private  property  St.,  118  Pa.  St.  593,  12  Atl.  486 ;   [;•  i  y 

for  public    use    without  compensation,  of  St  Louis  p.  Hill,  116  Mo.  627,  22  b.  W. 
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the  tide  does  not  ebb  and  flow  is  property,  and,  if  taken,  must  be 
paid  for  as  such.^  So  with  an  exclusive  right  of  wharfage  upon 
tide  water.'  So  with  the  right  of  the  owner  of  land  to  ase  an 
adjoining  street,  whether  he  is  owner  of  the  laud  over  which  the 
street  is  laid  out  or  not.^  So  with  the  right  of  pasturage  in 
streets,  which  belongs  to  the  owners  of  the  8oil>  So  a  partial 
destruction  or  diminution  of  value  of  property  by  an  act  of  the 
government  which  directly  and  not  merely  incidentally  affects  it, 
is  to  that  extent  an  appropriation.^ 

It  sometimes  becomes  important,  where  a  highway  has  been 
laid  out  and  opened,  to  establish  a  different  and  higher  grade  of 
way  upon  the  same  line,  with  a  view  to  accommodate  an  increased 
public  demand.  The  State  may  be  willing  to  surrender  the  con- 
trol of  the  streets  in  these  cases,  and  authorize  turnpike,  plank- 
road,  or  railroad  corporations  to  occupy  them  for  their  purposes ; 
and  if  it  shall  give  such  consent,  the  control,  so  far  as  is  neces- 

861,  21  L.  R.  A.  226-3    So,  if  under  a  pass  such  by-laws,  was  of  no  ralidiCy, 

statute  a  road  officer  cuts  a  drain  on  because  it  appropriated  the  pasturage, 

property  to  draw  surface  water  from  a  wliich  was  private  property,  to  tlie  pub- 

liighway.    Ward  v.  Peck,  49  N.  J.  L.  42,  lie  use,   without  making  compensation. 

6  Atl.  806.     So,  if  in  grading  a  street  an  The  contrary  has   been    held    in    New 

embankment  is  placed  so  as  to  take  up  York  as  to  all  highways  laid  out  while 

part  of   an  abutting  lot,  and  injure  a  sucli  a  statute  was  in   existence;    the 

house  on  it.    Vanderlip  v.  Grand  Uapids,  owner  being  held  to  be  compensated  for 

78  Mich.  522,  16  Am.  St.  697,  and  note,  the  pasturage,  as  well  as  for  the   use 

3  L.  R.  A.  247,  41  N.  W.  677 ;  Broadwell  of  tlie  land  for  other  purposes,  at  the 

V.  Kansas  City,  76  Mo.  213.    QUse  of  time  the  higliway  was  laid  out.    Griffin 

artificial  means  to  increase  the  flow  of  r.  Martin,  7  Barl>.  297 ;  Hardenburgh  v. 

natural  gas  to  the  injury  of  others  sup-  Lock  wood,  25  Barb.  0.    See  also  Ker- 

plied  from  some  common  resenroir,  is  a  whacker  v.  Cleveland,  C.  &  C.  R.  R.  Co., 

taking  entitling  to  compensation.    Manu-  8  Ohio  St.  172,  where  it  was  held  that  by 

facturer's  G.  &  O.  Co.  v.  Indiana  N.  0.  &  ancient  custom  in  that  State  there  was  a 

O.  Co.,  156  Ind.  461,  67  N.  £.  912,  60  right  of  pasturage  by  the  pubUc  in  the 

L.  R.  A.  768.  highways. 

1  Varick  v.  Smith,  9  Paige,  647.    See  *  See  Glover  p.  Powell,  10  N.  J.  £q. 

Yates  t;.  Milwaukee,  10  Wall.  497.  211 ;  Eaton  v.  Boston,  C.  &  M.  R.  R.  Co., 

>  Murray  v.  Sharp,  1  Bosw.  689.  61  N.  H.  604.    Even  a  temporary  right  to 

'  Lackland  v.  North  Missouri  R.  R.  Co.,  the  poesession  of  lands  cannot  be  given 

31  Mo.  180.    See  tupra,  p.  786,  note  8.  by  the  legislature  without  provision  for 

Abutters,  as  members  of  the  public  who  compensation.    San  Mateo  Water  Works 

have  not  bought  by  a  plat,  have  no  right  v.  Sharpstein,  60  Cal.  284.    A  provision 

of  action  for  tlie  obstruction  of  a  street  inthecliarterof  a  corporation  that  it  shall 

under  State  authority.    Gerhard  v.  See-  not  be  liable  for  diverting  water  is  void, 

konk.  &c.  Com.,  16  R.  I.  334,  6  Atl.  199.  Harding  v.  Stamford  Water  Co.,  41  Conn. 

<  Tonawanda  R.  R.  Co.  v,  Munger,  6  87.     ^Destruction  of  crops  planted  after 

Denio,  266 ;  Woodruff  v.  Neal,  28  Conn,  the  location  of  a  railway,  but  before  con- 

166.    In  the  first  case  it  was  held  tliat  a  demnation  or  compensation,  entitles  the 

by-law  of  a  town  giving  liberty  to  the  tenant  planting  them  to  compensation, 

inhabitants  to  depasture  their  cows  in  Lafferty  v,  Schuylkill  River  E.  S.  Ry. 

the  public  highways  under  certain  regula-  Co.,  124  Pa.  St  297, 16  Atl.  869, 3  L.  R.  A. 

tions,  passed  under  the  authority  of  a  124.^ 
general    statute   empowering  towns  to 
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Barj  to  the  purposes  of  the  turnpike,  plank-road,  or  railway,  is 
thereby  passed  over  to  the  corporation,  and  their  structure  in 
what  was  before  a  common  highway  cannot  be  regarded  as  a  pub- 
lic nuisance.^  But  the  municipal  organizations  in  the  State  have 
no  power  to  give  such  consent  without  express  legislative  per- 
mission ;  the  general  control  of  their  streets  which  is  commonly 
given  by  municipal  charters  not  being  sufficient  authority  for  this 
purpose.*  When,  however,  the  public  authorities  have  thus  as- 
sented, it  may  be  found  that  the  owners  of  the  adjacent  lots,  who 
are  also  owners  of  the  fee  in  the  highway  subject  to  the  public 
easement,  may  be  unwilling  to  assent  to  the  change,  and  may 
believe  their  interests  to  be  seriously  and  injuriously  affected 
thereby.  The  question  may  then  arise,  Is  the  owner  of  the  land, 
who  has  been  once  compensated  for  the  injury  he  has  sustained 
in  the  appropriation  of  his  land  as  a  highway,  entitled  to  a  new 
assessment  for  any  further  injury  he  may  sustain  in  consequence 
of  the  street  being  subjected  to  a  change  in  the  use  not  contem- 
plated at  the  time  of  the  original  taking,  but  nevertheless  in 
furtherance  of  the  same  general  purpose? 

When  a  common  highway  is  made  a  turnpike  or  a  plank-road, 
upon  which  tolls  are  collected,  there  is  much  reason  for  holding 
that  the  owner  of  the  soil  is  not  entitled  to  any  further  compensa- 

^  See  Commonwealth  v.  Erie  &  N.  E.  and  of  conrte  warranted ;  and  nameroua 

R.  R.  Co.,  27  Pa.  St.  839 ;  Tennessee,  &c  provisions    are    industriouslj    made    to 

R.  R.  Co.  V.  Adams,  8  Head,  606 ;  New  regulate  such  crossings,  hy  determining 

Orleans,  &c  R.  R  Co.  v.  New  Orleans,  26  wlien  they  shaU  be  on  the  same  and 

La.  Ann.  517 ;  Chicago,  &c.  R.  R.  Co.  v.  when  on    different   levels,  in   order  to 

Juliet,  79  111.  26;  Donnaher^s  Case,  16  avoid  collision;  and,  when  on  the  same 

Miss.  649.  level,  what  gates,  fences,  and  barriers 

*  Lackland  V.  North  Missouri  R.  R.  Co.,  shaU  be  made,  and  what  guards  shaU 
81  Mo.  180;  New  York  &  Harlem  R.  R.  be  kept  to  insure  safety.  Had  it  been 
Co.  V.  Mayor,  &c.  of  New  York,  1  Hilt  intended  that  railroad  companies,  under 
662 ;  Milhau  v.  Sharp,  27  N.  Y.  61 1 ;  State  a  general  grant,  should  have  power  to 
o.  Cincinnati,  &c.  Gas  Co.,  18  Ohio  St.  Uy  a  railroad  over  a  highway  longitudi- 
262;  Stateo.  Trenton, 86 N.J.  79;  Cham-  nally,  which  ordinnrily  is  not  necessary, 
berlain  v.  Eiizabetiiport,  Sm.  Co.,  41  we  think  that  would  have  been  done  in 
N.  J.  Eq.  43 ;  Garnett  u.  Jacksonville,  express  terms,  accompanied  with  full  leg- 
Ac.  Co.,  20  Fla.  889.  In  Inhabitants  of  islative  provisions  for  maintaining  such 
Springfield  v.  Connecticut  River  R.  R.  barriers  and  modes  of  separation  as  would 
Co ,  4  Cush.  63,  it  was  held  that  legis-  tend  to  make  the  use  of  the  same  road, 
lative  authority  to  construct  a  railroad  for  both  modes  of  travel,  consistent  with 
between  certain  termini,  without  pre-  the  safety  of  travellers  on  both.  The 
scribing  its  precise  course  and  direo-  absence  of  any  snch  provision  affords 
tion,  would  not  prima  ficie  confer  power  a  strong  inference  that,  under  general 
to  lay  out  the  road  on  and  along  an  exist-  terms,  it  was  not  intended  that  such  a 
ing  public  highway.  Per  Shaw,  C.  J. :  power  should  be  given."  See  also  Com- 
"The  whole  course  of  legislation  on  the  mon wealth  v.  Erie  &  N.  E.  R.  R.  Co.,  17 
subject  of  railroads  is  opposed  to  such  a  Pa.  St.  330;  Attorney-General  v.  Morris 
construction.  The  crossing  of  public  high-  ft  Essex  R.  R.  Co.,  19  N.  J.  Eq.  886. 
ways  by  railroads  is  obviously  necessary, 
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tioi).  The  turnpike  or  the  plauk-road  is  still  an  avenue  for  public 
travel,  subject  to  be  used  in  the  same  manner  as  the  ordinary 
highway  was  before,  and,  if  properly  constructed,  is  generally 
expected  to  increase  rather  than  diminish  the  value  of  property 
along  its  line ;  and  though  the  adjoining  proprietors  are  required 
to  pay  toll,  they  are  supposed  to  be,  and  generally  are,  fully  com- 
pensated for  this  burden  by  the  increased  excellence  of  the  road, 
and  by  their  exemption  from  highway  labor  upon  it.^  But  it  is 
different  when  a  highway  is  appropriated  for  the  purposes  of  a 
railroad.  ^'  It  is  quite  apparent  that  the  use  by  the  public  of  a 
highway,  and  the  ube  thereof  by  a  railroad  company,  is  essentially 
different.  In  the  one  case  every  person  is  at  liberty  to  travel 
over  the  highway  in  any  place  or  part  thereof,  but  he  has  no 
exclusive  right  of  occupation  of  any  part  thereof  except  while  be 
is  temporarily  passing  over  it.  It  would  be  trespass  for  him  to 
occupy  any  part  of  the  highway  exclusively  for  any  longer  period 
of  time  than  was  necessary  for  that  purpose,  and  the  stoppages 
incident  thereto.  But  a  railroad  company  takes  exclusive  and 
permanent  possession  of  a  portion  of  the  street  or  highway.  It 
lays  down  its  rails  upon,  or  imbeds  them  in,  the  soil,  and  thus 
appropriates  a  portion  of  the  street  to  its  exclusive  use,  and  for 
its  own  particular  mode  of  conveyance.  In  the  one  case,  all 
persons  may  travel  on  the  street  or  highway  in  their  own  common 
modes  of  conveyance.  In  the  other  no  one  can  travel  on  or  over 
the  rails  laid  down,  except  the  railroad  company  and  with  their 
cars  specially  adapted  to  the  tracks.  In  one  case  the  use  is 
general  and  open  alike  to  all.  In  the  other  it  is  peculiar  and 
exclusive. 

"  It  is  true  that  the  actual  use  of  the  street  by  the  railroad  may 
not  be  so  absolute  and  constant  as  to  exclude  the  public  also  from 
its  use.  With  a  single  track,  and  particularly  if  the  cars  used 
upon  it  were  propelled  by  horse-power,  the  interruption  of  the 
public  easement  in  the  street  might  be  very  trifling  and  of  no 
practical  consequence  to  the  public  at  large.  But  this  considera- 
tion cannot  affect  the  question  of  right  of  property,  or  of  the 
increase  of  the  burden  upon  the  soil.     It  would  present  simply  a 

1  See   Commonwealth   v.  Wilkinson,  class  road  cannot  be  changed  to  one  of 

16  Pick.  176,  24  Am.  Dec.  624 ;  Bene-  the  second  class  without  compensation, 

diet  V.  Goit,  8  Barb.  459;  Wright  t*.  Car-  as  the  burden  on  the  owner  is  increased, 

ter,  27  N.  J.  76;   State  v.  Laverack,  34  Bounds ».  Kirven,  63  Tex.  169.  In  Murray 

N.  J.  201 ;  Chagrin  Falls  &  Cleveland  u.  County  Commissioners  of  Berkshire, 

Plank  Road  Co.  v.  Cane,  2  Ohio  St.  419 ;  12  Met.  466,  it  was  held  that  owners  of 

Douglass  V  Turnpike  Co.,  22  Md.  210.  lands  adjoining  a*  turnpike  were  not  en- 

But    see  Williams   v.   Natural    Bridge  titled  to  compensation  when  a  turnpike 

Plank  Road  Co.,  21  Mo.  680.    A  third-  was  changed  to  a  common  highway. 
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question  of  degree  in  respect  to  the  enlargement  of  the  easement, 
and  would  not  affect  the  principle,  that  the  use  of  a  street  for  the 
purposes  of  a  railroad  imposed  upon  it  a  new  burden."^ 

The  case  from  which  we  here  quote  is  approved  in  cases  in 
Wisconsin,  where  importance  is  attached  to  the  different  effect 
the  common  highway  and  the  railroad  will  have  upon  the  value 
of  adjacent  property.  ^^  The  dedication  to  the  public  as  a  high- 
way," it  is  said,  '^enhances  the  value  of  the  lot,  and  renders  it 
more  convenient  and  useful  to  the  owner.  The  use  by  the  rail- 
road company  diminishes  its  value,  and  renders  it  inconvenient 
and  comparatively  useless.  It  would  be  a  most  unjust  and  op- 
pressive rule  which  would  deny  the  owner  compensation  under 
such  circumstances."^ 

1  Wager  v,  Troy  Union  R.  R.  Co.,  26  Dana,  289,  S8  Am.  Dec.  497;  Elixabeth- 
N.  Y.  626,  682,  approving  Williams  o.  town  &  P.  R.  R.  Co.  v.  Thompson,  79 
New  York  Central  R.  R.  Co.,  16  N.  Y.  Ky.  62;  and  Morris  &  Essex  R.  R.  Co.  v. 
97 ;  Carpenter  v.  Oswego  &  Syracuse  Newark,  10  N.  J.  £q.  362,  are  opposed  to 
R.  R.  Co.,  24  N.  Y.  666 ;  Mahon  v.  New  the  New  York  cases.  And  see  Wolfe  t*. 
York  Central  R.  R.  Co.,  24  N.  Y.  668;  Covington,  &c.  R.  R.  Co.,  16  B.  Monr. 
Surr  v.  Camden  &  Atlantic  R.  R.  Co.,  24  404 ;  Com.  v.  Erie  &  N.  £.  K.  R.  Co.,  27 
N.J.  692;  Donnaher's  Case,  16  Miss.  649;  Pa.  St.  889 ;  Snyder  v.  Pennsylvania  R. 
Theobold  v.  Louisville,  &c.  Ry.  Co ,  66  R.  Co.,  66  Pa.  St.  840;  Peddiuord  v,  Bal- 
Miss.  279,  6  So.  280;  Adams  v.  Chicago,  timore,  &c.  R.  K.  Co.,  34  Md.  463;  Hous- 
Ac.  R  R.  Co.,  89  Minn.  286,  89  N.  W.  ton,  &c.  R.  R.  Co.  v  Odum,  63  Tex.  843, 
629;  Phipps  v.  West  Md.  R.  R.  Co.,  66  2  Am.  &  Eng.  R.  R  Cas.  603;  West  Jer- 
Md.  819;  Cox  v.  Louisville,  &c.  R.  R  Co.,  sey  R.  R.  Co.  o.  Cape  May,  &c.  Co.,  84 
48  Ind.  178.  In  InhabiUnts  of  Spring-  N.  J.  £q.  164;  Terre  Haute  &  L.  R.  R. 
ield  0.  Connecticut  River  R  R  Co.,  4  Co.  v.  Bissell,  106  Ind.  118,  9  N.  £.  144; 
Cush.  71,  where,  however,  the  precise  Indianapolis,  B.  &  W.  Ry.  Co.  v.  Eberle, 
question  liere  discussed  was  not  involved,  110  Ind.  642,  11  N.  £.  467 ;  QReichert  v. 
Chief  Justice  Shaw,  in  comparing  rail-  St.  Louis  &  S.  Ry.  Co.,  61  Ark.  491, 11 
roads  with  common  highways,  says :  S.  W.  696, 6  L.  R  A.  183.21  ^  gas-light 
"  The  two  uses  are  almost,  if  not  wholly,  company  cannot  be  authorized  to  lay  its 
inconsistent  with  each  other,  so  that  tak-  pipes  in  a  country  highway  without  con- 
ing the  highway  for  a  railroad  will  nearly  sent  of  or  compensation  to  the  owners  of 
supersede  the  former  use  to  which  it  had  the  fee.  Bloomfield,  &c.  Co.  t;.  Calkins, 
been  legally  appropriated.*'  See  also  62  N.  Y.  386.  Nor  may  a  pipe  line  for 
Presbyterian  Society  of  Waterloo  v.  Au-  natural  gas  be  laid.  Sterling's  Appeal, 
bum  &  Rochester  R.  R.  Co.,  3  Hill,  667;  111  Pa.  St.  86,  2  Atl.  106;  CKincaid  v, 
Craig  V.  Rochester,  &c.  R  R  Co.,  39  Barb.  Indianapolis  N.  6.  Co.,  121  Ind.  677,  24 
404 ;  Schurmeier  v.  St.  Paul,  &c.  R.  R  N.  E.  1066,  8  L.  R  A.  602.^ 
Co.,  10  .Minn.  82 ;  Gray  v.  First  Division,  >  Ford  v.  Chicago  &  Northwestern 
&u.,  18  Minn.  316;  Central  R.  R.  Co.  v.  R  R  Co.,  14  Wis.  609,  616;  followed  in 
Hetfield,  29  N.  J.  206 ;  South  Carolina  Pomeroy  v.  Chicago  &  M.  R  R.  Co.,  16 
R.  R.  Co.  V.  Steiner,  44  Oa.  646.  Under  Wis.  640.  The  later  cases  allow  compen- 
the  California  Constitution  the  owner  of  siltion  only  when  the  fee  of  the  street  is 
the  fee  must  be  compensated.  Weyl  v.  in  the  owner  and  there  is  an  actual  pliys- 
Sonoma  R.  R  Co.,  69  Cal.  202,  10  Pac.  ical  interference  with  the  property  in 
610.  Compare  cases,  p.  810,  note,  pogt,  the  strict  sense  :  Helss  v.  Milwaukee,  &c. 
The  cases  of  Philadelphia  &  Trenton  R.  R.  Co.,  69  Wis.  666,  84  N.  W.  916 ; 
R.  R.  Co.,  6  Whart.  26, 36  Am.  Dec.  202 ;  Hanlin  v.  Chicago,  &c.  Ry.  Co.,  61  Wis. 
Struthers  v.  Railroad  Co.,  87  Pa.  St.  282;  616,  21  N.  W.  623;  where  there  was  no 
Lexington,  &c.  R  R.  Co.  v,  Applegate,  8  such  interference,  distinguishing  Buchner 
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It  is  not  always  the  case,  however,  that  the  valae  of  a  lot  of 
land  will  be  enhanced  by  the  laying  out  of  a  common  highway 
across  it,  or  diminished  by  the  construction  of  a  railway  over  the 
same  line  afterwards.  The  constitutional  question  cannot  depend 
upon  the  accidental  circumstance  that  the  new  road  will  or  will 
not  have  an  injurious  effect ;  though  that  circumstance  is  prop- 
erly referred  to,  since  it  is  difficult  to  perceive  how  a  change  of 
use  which  may  possibly  have  an  injurious  effect  not  contemplated 
in  the  original  appropriation  can  be  considered  anything  else  than 
the  imposition  of  a  new  burden  upon  the  owner's  estate.  In 
Connecticut,  where  the  authority  of  the  legislature  to  authorize 
a  railroad  to  be  constructed  in  a  common  highway  without  com- 
pensation to  land-owners  is  also  denied,  importance  is  attached  to 
the  terms  of  the  statute  under  which  the  original  appropriation 
was  made,  and  which  are  regarded  as  permitting  the  taking  for 
the  purposes  of  a  common  highway,  and  for  no  other.  The  rea- 
soning of  the  court  appears  to  us  sound ;  and  it  is  applicable  to 
the  statutes  of  the  States  generally.^ 

r.  ChicAgo,  &c.  R.  R.  Co.,  66  Wla.  403, 14  the  railway  privileges  are  not  an  encroach- 
N.  W.  273,  60  Wit.  264,  10  N.  W.  66,  ment  on  the  estate  remaining  in  the  owner 
where  part  of  the  property  was  actually  of  tlie  soil,  and  tliat  the  new  mode  of  en- 
taken.  In  many  of  the  cases  noted  in  Joying  the  public  easement  will  not  en- 
the  preceding  note  tlie  right  to  compen-  able  him  rightfully  to  assert  a  claim  to 
sation  is  based  upon  the  ownership  of  damages  therefor.  On  the  contrary,  if 
the  fee.  In  Pennsylvania  it  is  held  com-  the  true  intent  and  efficacy  of  tlie  original 
petent  for  the  legislature,  though  not  condemnation  was  not  to  subject  the  land 
necessary,  to  provide  compensation  to  to  such  a  burden  as  will  be  imposed  upon 
land-owners  wlien  a  highway  is  talcen  it  when  it  is  confiscated  to  the  uses  and 
for  a  railroad.  Mifflin  o.  Railroad  Co.,  control  of  a  railroad  corporation,  it  can- 
16  Pa.  St.  182.  not  be  denied  that  in  the  latter,  case  the 
^  Imlay  v.  Union  Branch  R.  R.  Co.,  estate  of  the  owner  of  the  soil  is  injuri- 
26  Conn.  249,  255.  "  Wlien  land  is  con-  ously  affected  by  the  supenrening  servi- 
demned  for  a  special  purpose,"  say  the  tude;  that  his  rights  are  abridged,  and 
court,  "  on  the  score  of  public  utility,  the  that  in  a  legal  sense  his  land  is  again 
sequestration  is  limited  to  that  particular  taken  for  public  uses.  Thus  it  appears 
use.  Land  taken  for  a  higliway  is  not  that  the  court  liaTe  simply  to  decide 
thereby  convertible  into  a  common.  As  whether  there  is  sudi  an  identity  be- 
the  property  is  not  taken,  but  the  use  tween  a  highway  and  a  railway,  that 
only,  the  right  of  the  public  is  limited  statutes  conferring  a  right  to  establish 
to  the  use,  the  specific  use,  for  wliich  the  the  former  include  an  authority  to  con- 
proprietor  has  l^en  divested  of  a  com-  struct  the  latter. 

plete  dominion  over  his  own  estate.  These  "The  term  *  public  highway,'  as  em- 
are  propositions  which  are  no  longer  open  ployed  in  such  of  our  statutes  as  convey 
to  discussion.  But  it  is  contended  that  tlie  right  of  eminent  domain,  has  cer- 
land  once  taken  and  still  held  for  high-  tainly  a  limited  import.  Although,  as 
way  purposes  may  be  used  for  a  railway  suggested  at  the  bar,  a  navigable  river  or 
without  exceeding  the  limits  of  the  ease-  a  canal  is,  in  some  sense,  a  public  high- 
ment  already  acquired  by  the  public.  If  way,  yet  an  easement  assumed  under  the 
this  is  true,  if  the  new  nse  of  the  land  is  name  of  a  highway  would  not  enable  the 
witliin  the  scope  of  the  originsl  seques-  public  to  convert  a  street  into  a  canal, 
tration  or  dedication,  it  would  follow  that  The  highway,  in  the  true  meaning  of 
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It  would  appear  from  the  cases  cited  that  the  weight  of  judicial 
authority  is  against  the  power  of  the  legislature  to  appropriate 

the  word,  would  be  deetroyed.    But  m  "  There  is  «n  important  practical  rca- 

no  such  dettraction  of  the  highway  is  son  wlij  courts  should  be  slow  to  recog- 

necessarilj  involved  in  the  location  of  a  nice  a  legal  identity  between  the  two  uses 

railway  track  upon  it,  we  are  pressed  to  referred  to.    They  are  by  no  means  tlie 

establish  the  legal  proposition  that  a  high-  same  thing  to  the  proprietor  whose  land 

way.  such  as  is  referred  to  in  these  sta^  is  Uken;  on  tlie  contrary,  they  suggest 

utes,  means  or  at  least  comprehends  a  widely  different  standards  of  compenssr 

railroad.    Such  a  construction  is  possible  tion.    One  can  readily  conceire  of  cases 

only  when  it  is  made  to  appear  that  there  where  the  value  of  real  estate  would  be 

is  a  substantial  practical  or  technical  iden-  directly  enhanced  by  the  opening  of  a 

tity  between  the  uses  of  land  for  highway  highway  through  it;  while  its  oonfisca- 

and  for  railway  purposes.  tion  for  a  railwsy  at  the  same  or  a  subse- 

'*  No  one  can  fail  to  see  that  the  terms  quent  time  would  be  a  gross  injury  to  the 

'  raUway  *  and  '  lilghway '  are  not  convei^  estate,  and  a  total  subversion  of  Uie  mode 

tible,  or  that  the  two  uses,  practically  con-  of   eiyoyment  expected    by  the  owner 

sitlertfd,  although  analogous,  are  not  iden-  when  he  yielded  his  private  rights  to  the 

tical.     Land  as  ordinarily  appropriated  public  exigency. 

by  a  railroad  company  is  inconvenient,  *'  But  essential  distinctions  also  exist 
and  even  impassable,  to  those  who  would  between  highway  and  railway  powers,  as 
use  it  as  a  common  highway.  Such  a  conferred  by  statute, — distinctions  which 
corporation  does  not  hold  itself  bound  to  are  founded  in  the  very  nature  of  the 
make  or  to  keep  its  embankments  and  powers  tliemselves.  In  the  case  of  tlie 
bridges  in  a  condition  which  will  fadli-  highway,  the  statute  provides  that,  after 
tate  the  tramitui  of  such  vehicles  as  ply  the  observance  of  certain  legal  forms,  the 
over  an  ordinary  road.  A  practical  dis-  locality  in  question  shall  be  forever  sub- 
similarity  obviously  exists  between  a  servient  to  the  right  of  every  individual 
railway  and  a  common  highway,  and  is  In  tlie  community  to  pass  over  the  thor- 
recognized  as  the  basis  of  a  legal  distinc-  oughfitre  so  created  at  all  times.  This 
tion  between  them.  It  is  so  recognized  right  involves  the  important  implication 
on  a  large  scale  when  railway  privileges  that  he  shall  so  use  the  privilege  as  to 
are  sought  from  legisl  itive  bodies,  and  leave  the  privilege  of  all  others  as  unob- 
granted  by  them.  If  the  terms  'high-  structed  as  his  own ;  and  that  he  is  there- 
way  '  and '  railway '  are  synonymous,  or  fore  to  use  the  road  in  the  manner  in 
if  one  of  them  includes  the  otiier  by  legal  which  such  roads  are  ordinarily  used,  with 
implication,  no  act  could  be  more  super-  such  vehicles  as  will  not  obstruct,  or  re- 
fluous  than  to  require  or  to  grant  author-  quire  the  destruction  of  the  ordinary 
ity  to  construct  railways  over  localities  modes  of  travel  thereon.  He  is  not  au- 
already  occupied  as  highways.  thorized  to  lay  down  a  railway  track,  and 

"  If  a  legal  identity  does  not  subsist  run  his  own  locomotive  and  car  upon  it 
between  a  highway  and  a  railway,  it  is  No  one  ever  thought  of  regarding  high- 
illogical  to  argue  that,  because  a  railway  way  acts  as  conferring  railway  privileges, 
may  be  so  constructed  as  not  to  interfere  involving  a  right  in  every  individual,  not 
with  the  ordinary  uses  of  a  highway,  and  only  to  break  up  ordinary  travel,  but  also 
so  as  to  be  consistent  with  the  highway  to  exact  tolls  from  the  public  for  the  priv- 
right  already  existing,  therefore  such  a  ilege  of  using  the  peculiar  conveyances 
new  use  is  included  within  the  old  use.  adapted  to  a  railroad.  If  a  right  of  this 
It  might  as  well  be  urged,  that  if  a  com-  description  is  not  conferred  when  a  high- 
mon,  or  a  canal,  laid  out  over  the  route  way  is  authorized  by  law,  it  is  idle  to  pre- 
of  a  public  road,  could  be  so  arranged  as  tend  that  any  proprietor  is  divested  of 
to  leave  an  ample  roadway  for  vehicles  such  a  right  It  would  seem  that,  under 
and  passengers  on  foot,  tlie  land  should  such  circumstances,  the  true  construction 
be  held  to  be  originally  condemned  for  of  highway  laws  could  hardly  be  debata- 
a  canal  or  a  common,  as  properly  incident  ble,  and  that  the  absence  of  legal  identity 
to  the  highway  use. 
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a  common  highway  to  the  purposes  of  a  railroad,  unless  at  tho 
same  time  provision  is  made  for  compensation  to  the  owners  of 
the  fee.  These  cases,  however,  have  had  reference  to  the  common 
railroad  operated  by  steam.  In  one  of  the  New  York  cases  ^  it  is 
intimated,  and  in  another  case  in  the  same  State  it  was  directly 
decided,  that  the  ruling  should  be  the  same  in  the  case  of  the 
street  railway  operated  by  horse  power.*  Tliere  is  generally, 
however,  a  very  great  difiPerence  in  the  two  cases,  and  some  of  tho 
considerations  to  which  the  courts  have  attaclied  importance 
could  have  no  application  in  many  cases  of  common  horse  rail- 
ways. A  horse  railway,  as  a  general  thing,  will  interfere  very 
little  with  the  ordinary  use  of  the  way  by  the  public,  even  upon 
the  very  line  of  the  road ;  and  in  many  cases  it  would  be  a  relief 
to  an  overburdened  way,  rather  than  an  impediment  to  the  pre- 
vious use.  In  Connecticut,  after  it  had  been  decided,  as  above 
shown,  that  the  owner  of  the  fee  subject  to  a  perpetual  highway 
was  entitled  to  compensation  when  the  highway  was  appropriated 
for  an  ordinary  railroad,  it  was  also  held  that  the  authority  to 
lay  and  use  a  horse-railway  track  in  a  public  street  was  not  a 
new  servitude  imposed  upon  the  land,  for  which  the  owner  of  the 
fee  would  be  entitled  to  damages,  but  that  it  was  a  part  of  the 
public  use  to  which  the  land  was  originally  subjected  when  taken 
for  a  street.^  The  same  distinction  between  horse  railways  and 
those  operated  by  steam  is  also  taken  in  recent  New  York  cases> 

between  the  two  uses  of  which  we  speak  intimated  by  this  court  in  a  former  case 

was  patent  and  entire.  (tee  opinion  of  Hinman,  J.,  in  Nicholson 

"  Again,  no  argument  or  illustration  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  74, 

can  strengthen  the  self-efident  proposi-  86),  that  to  subject  the  owner  of  the  eoil 

tion  that,  when  a  railway  is  authorised  of  a  highway  to  a  farther  appropriation 

orer  a  public  highway,  a  right  is  created  of  his  land  to  railway  uses  is  the  imposi- 

against  tlie  proprietor  of  the  fee,  in  faTor  tion  of  a  new  servitude  upon  his  estate, 

of  a  person,  an  artificial  person,  to  whom  and  is  an  act  demanding  the  compensa- 

he  before  bore  no  legal  relation  whatever,  tion  which  the  law  awards  when  land  is 

It  is  understood  that  when  such  an  ease-  taken  for  public   purposes."     And  see 

ment  Is  sought  or  bestowed,  a  new  and  South  Carolina  R.  R.  Co.  v.  Steiner,  44 

independent  riglit  will  accrue  to  tlie  rail-  G^.  646. 

road  corporation  as  against  tlie  owner  of        ^  Wager  v.  Troy  Union  R.  R.  Co.,  25 

the  soil,  and  that,  without  any  reference  N.  Y.  626. 

to  the  existence  of  the  highway,  his  land         <  Craig  v.  Rochester  City  &  Brighton 

will  forever  stand  charged  with  the  ac-  R.  R.  Co.,  89  Barb.  449. 
cruing  servitude.    Accordingly,  if  such  a         *  Elliott  v.  Fair  Haven  &  Westville 

highway  were  to  be  discontinued  accord-  R.  R.  Co.,  82  Conn.  679,  686. 
ing  to  the  legal  forms  prescribed  for  that         *  Brooklyn  Central,  &c.  R.  R.  Co.  v, 

purpose,  the  railroad  corporation  would  Brooklyn  City  R.  R.  Co.,  83  Barb.  420 ; 

still  insist  upon  the  express  and  indepen-  People  t;.  Kerr,  87  Barb.  867,  27  N.  Y. 

dent  grant  of  an  easement  to  itself,  ena-  188.    See  Eellinger  v.  Railroad  Co.,  60 

bling  it  to  maintain  its  own  road  on  the  N.  Y.  206.    A  horse  railroad  in  a  street 

site  of  the  abandoned  highway.    We  are  Is  not  an  additional  servitude.    Hodges 

of  opmion,  therefore^  as  waa  distmctly  v.  Bait.  Pass.  Ry.  Co.,  68  Md.  608 ;  Texas 
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But  whether  the  mere  difference  in  the  motive  power  will  make 
different  principles  applicable  is  a  question  which  the  courts  will 
probably  have  occasion  to  consider  further.  Conceding  that  the 
interests  of  individual  owners  will  not  generally  suffer,  or  their 
use  of  the  highway  be  incommoded  by  the  laying  down  and  use 
of  the  track  of  a  horse  railway  upon  it,  there  are  nevertheless 
cases  where  it  might  seriously  impede,  if  not  altogether  exclude, 
the  general  travel  and  use  by  the  ordinary  modes,  and  very  greatly 
reduce  the  value  of  all  the  property  along  the  lino.  Suppose,  for 
instance,  a  narrow  street  in  a  city,  occupied  altogether  by  whole- 
sale houses,  which  require  constantly  the  use  of  the  whole  street 
in  connection  with  their  business,  and  suppose  this  to  be  turned 
over  to  a  street-railway  company,  whose  line  is  such  as  to  make 
the  road  a  principal  avenue  of  travel,  and  to  require  such  constant 
passage  of  cars  as  to  drive  all  drayage  from  the  street.  The 
corporation,  under  these  circumstances,  will  substantially  have  a 
monopoly  in  the  use  of  the  street;  their  vehicles  will  drive  the 
business  from  it,  and  the  business  property  will  become  compara- 
tively worthless.  And  if  property  owners  are  without  remedy  in 
such  case,  it  is  certainly  a  very  great  hardship  upon  them,  and  a 
very  striking  and  forcible  instance  and  illustration  of  damage 
without  legal  injury. 

When  property  is  appropriated  for  a  public  way,  and  the  pro- 
prietor is  paid  for  the  public  easement,  the  compensation  is  gen- 
erally estimated,  in  practice,  at  the  value  of  the  land  itself.^  If, 
therefore,  no  other  circumstances  were  to  be  taken  into  the  ac- 
count in  these  cases,  the  owner,  who  has  been  paid  the  value  of 
his  land,  could  not  reasonably  complain  of  any  use  to  which  it 
might  afterwards  be  put  by  the  public.  But,  as  was  pointed  out 
in  the  Connecticut  case,^  the  compensation  is  always  liable  either 
to  exceed  or  to  fall  below  the  value  of  the  land  taken,  in  conse- 
quence of  incidental  injuries  or  benefits  to  the  owner  as  proprietor 
of  the  land  which  remains.  These  injuries  or  benefits  will  be  es- 
timated with  reference  to  the  identical  use  to  which  the  property 
is  appropriated ;  and  if  it  is  afterwards  put  to  another  use,  which 
causes  greater  incidental  injury,  and  the  owner  is  not  allowed 
further  compensation,  it  is  very  evident  that  he  has  suffered  by 
the  change  a  wrong  which  could  not  have  been  foreseen  and  pro- 

&  P.  Ry.  Co.  e,  Hosedale  St.  Rj.  Co.,  64  Metrop.  St.  Ry.  Co.,  82  Oa.  820,  0  8.  E. 

Tex.  80 ;  Randall  v.  Jacksonville,  &c.  Co.,  1078. 

10  Fla.  400 ;  Eichels  v,  Evansviile  St.  Ry.         ^  Murray  v.  Coanty  CommiBsionert,  12 

Co.,  78  Ind.  261 ;  and  this  though  the  Met.  465,  per  Shaw,  Ch.  J. 

company  it  authorized  to  use  steam  as  a         >  Imlay  v.  Union  Branch  R.  R.  Co.,  20 

motor.    Briggs  v.  Lewiston,  &c.  Co.,  70  Conn.  240. 

Me.  8S3,  10  Atl.  47.    See  CampbeU  v. 
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Tided  against  And  if,  on  the  other  hand,  he  is  entitled  in  anj 
case  to  an  assessment  of  damages,  in  consequence  of  such  an 
appropriation  of  the  street  affecting  his  rights  injuriously,  then 
he  must  be  entitled  to  such  an  assessment  in  every  case,  and 
the  question  involved  will  be,  not  as  to  the  right,  but  only  of  the 
quantum  of  damages.  The  horse  railway  either  is  or  is  not 
the  imposition  of  a  new  burden  upon  the  estate.  If  it  is  not,  the 
owner  of  the  fee  is  entitled  to  compensation  in  no  case ;  if  it  is,  he 
is  entitled  to  have  an  assessment  of  damages  in  every  case. 

In  New  York,  where,  by  law,  when  a  public  street  is  laid  out  or 
dedicated,  the  fee  in  the  soil  becomes  vested  in  the  city,  it  has 
been  held  that  the  legislature  might  authorize  the  construction  of 
a  horse  railway  in  a  street,  and  that  neither  the  city  nor  tho 
owners  of  lots  were  entitled  to  compensation,  notwithstanding  it 
was  found  as  a  fact  that  the  lot-owners  would  suffer  injury  from 
the  construction  of  the  road.  The  city  was  not  entitled,  because, 
though  it  held  the  fee,  it  held  it  in  trust  for  the  use  of  all  the 
people  of  the  State,  and  not  as  corporate  or  municipal  property  ; 
and  the  land  having  been  originally  acquired  under  the  right  of 
eminent  domain,  and  the  trust  being  publici  juriSy  it  was  under 
the  unqualified  control  of  the  legislature,  and  any  appropriation 
of  it  to  public  use  by  legislative  authority  could  not  bo  regarded 
as  an  appropriation  of  the  private  property  of  the  city.  And  so 
far  as  the  adjacent  lot-owners  were  concerned,  their  interest  in 
tho  streets,  distinct  from  that  of  other  citizens,  was  only  as  hav- 
ing a  possibility  of  reverter  after  the  public  use  of  the  land  should 
cease ;  and  the  value  of  this,  if  anything,  was  inappreciable,  and 
could  not  entitle  them  to  compensation.^ 

So  in  Indiana,  in  cases  where  the  title  in  fee  to  streets  in  cities 
and  villages  is  vest^  in  the  public,  it  is  held  that  the  adjacent 
land-owners  are  not  entitled  to  the  statutory  remedy  for  an  as- 

^  People  V.  Kerr,  87  Barb.  867,  27  N.  People  v.  Kerr,  the  sereral  Judges  seem 

Y.  188.    The  same  ruling  as  to  the  right  generally  to  have  agreed  on  the  principle 

of  tlie  city  to  compensation  was  had  in  as  stated  in  the  text,  it  is  not  very  clear 

Savannah,  &c.  R.  li.  Co.  v.  Mayor,  &c.  how  much  importance  was  attached  to  the 

of  Savannah,  45  Ga.  602.    And  see  Brook-  fact  that  the  fee  to  the  street  was  in  tiie 

lyn  Central,  &c.  R.  R.  Co.   v,  Brooklyn  city,  nor  that  the  decision  would  have 

City  R.  R.  Co.,  83  Barb.  420 ;  Brooklyn  been  different  if  that  had  not  been  the 

&  Newtown  R.  R.  Co.  v.  Coney  Island  case.    Where  land  has  been  dedicated  to 

R.  R.  Co.,  35  Barb.  364 ;  People  v.  Kerr,  a  city  as  a  levee,  the  legislature  may 

37  Barb.  357;  Chapman    v.    Albany  &  authorize  its  use  by  a  railroad  without 

Schenectady  R.  R.  Co.,   10  Barb.  860.  compensation  to  the  city,  but  the  one 

And  as  to  the  title  reverting  to  the  ori-  who  has  dedicated  it  must  be  compen- 

glnal  owner,  compare  Water  Works  Co.  sated  for  the  injury  to  his  ultimate  fee. 

V,  Burkhart,  41  Ind.  364 ;   Oebhardt  v,  Portland  &  W.  V.  R.  R.  Co.  v,  Portland, 

Reeves,  76  111.  801 ;  Heard  v.  Brooklyn,  14  Oreg.  188,  12  Pac  265. 
60  N.  Y.  242.    Although,  in  the  case  of 
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sessment  of  damages  in  consequence  of  the  street  being  appro- 
priated to  the  use  of  a  railroad  ;  and  this  without  regard  to  the 
motive  power  by  which  the  road  is  operated.  At  the  same  time 
it  is  also  held  tliat  the  lot-owners  may  maintain  an  action  at  law 
if,  in  consequence  of  the  railroad,  they  are  cut  off  from  the 
ordinary  use  of  the  street.^  In  Iowa  it  is  held  that  where  the 
title  to  city  streets  is  in  the  corporation  in  trust  for  the  public, 
the  legislature  may  authorize  the  construction  of  an  ordinary 
railroad  through  the  same,  with  the  consent  of  the  city,  and  with- 
out awarding  compensation  to  lot-owners;*  or  even  without  the 
consent  of  the  municipal  authorities,  and  without  entitling  the  city 
to  compensation.'  But  the  city,  without  legislative  permission,  has 
no  power  to  grant  such  a  privilege,  and  it  will  be  responsible  for 
all  damages  to  individuals  using  the  street  if  it  shall  assume  to 
do  so>  In  Illinois,  in  a  case  where  a  lot-owner  had  filed  a  bill  in 
equity  to  restrain  the  laying  down  of  the  track  of  a  railroad,  by  con- 
sent of  the  common  council,  to  be  operated  by  steam  in  one  of  the 
streets  of  Chicago,  it  was  held  that  the  bill  could  not  be  main- 
tained; the  title  to  the  street  being  in  the  city,  which  might 
appropriate  it  to  any  proper  city  purpose.^    In  Michigan  it  has 

^  Protzman  v.  Indianapolis  &  Cincin-  *  Millbuni  v.  Cedar  Rapids,  &c.  K.  R. 

nati  R.  R.  Co.,  9  Ind.  467 ;  New  Albany  Co.,  12  Iowa,  240 ;  Franz  v.  Railroad  Co., 

&  Salem  R.  R.  Co.  o.  O'Daily,  18  Ind.  65  Iowa,  107.    See  Kinard  v,  Burlington, 

863;  Same  v.  Same,  12  Ind.  661.    Unless  &c.  Ry.  Co.,  66  Iowa,  440,  28  N.  W.  914. 

the  railroad  causes  a  physical  disturbance  Under  n  statute  providing  for  compensa- 

of  a  right,  as  where  the  abutter  owes  the  tion  for  laying  a  track  in  the  street  a  mere 

fee  of  the  street  or  where  his  access  is  right-angle  crossing  is  not  included  :  Mor- 

cut  off,  he  is  not  entitled  to  compensation,  gan  v,  Des  Moines,  &c.  Ry.  Co.,  64  Iowa, 

Dwenger  t;.  Chicago,  &c.  Ry.  Co.,  98  Ind.  680,  21  N.  W.  96 ;  a  diagonal  crossing  is. 

163;  Terre  Haute  &  L.  R.  R.  Co.  v.  Bis-  Enos  u.  Chicago,  &c.  Ry.  Ca,  78  Iowa, 

sell,  108  Ind.  118,  9  N.  £.  144 ;  Indianapo-  28, 42  N.  W.  676. 

lis,  B.  &  W.  Ry.  Co.  V.  Eberle,  110  Ind.  «  Clinton  v.  Cedar  Rapids,  &c.  R.  R. 

642, 11  N.  E.  467.    See  also  Street  Rail-  Co.,  24  Iowa,  466. 

way  V.  Cumminsville,  14  Ohio  St.  628 ;  *  Stanley  v.  Davenport,  64  Iowa,  408, 

State  V.  Cincinnati  Oas,  &c  Co.,  18  Ohio  2  N.  W.  1064,  6  N.  W.  706,  87  Am.  Rep. 

St.  262.    In  Nebraska  although  the  fee  is  216. 

in  the  city,  the  right  of  access,  which  is  *  Moses  v.  Pittsburgh,  Fort  Wayne, 

property,  may  not  be  cut  off  without  com-  &  Chicago  R.  R.  Co.,  21  III.  616,  622. 

pensation.    Burlington  &  M.  R.  R.  R.  Co.  We  quote  from  the  opinion  of  Caton,  Ch. 

V.  Reinhackle,  16  Neb.  279, 18  N.  W.  69;  J. :  "  By  the  city  charter,  the  common 

Omaha  V.  R.  R.  Co.  v.  Rogers,  16  Neb.  council  is  vested  with  the  exclusive  con- 

1 17, 10  N.  W.  608.    If  egress  and  ingress  trol  and  regulation  of  the  streets  of  the 

are  not  disturbed,  no  action  lies  in  such  city,  the  fee-simple  title  to  which  we  have 

case  in  Tennessee.    Iron  Mt  R.  R.  Co.  already  decided  is  vested  in  the  municipal 

p.  Bingham,  87Tenn.  622,  11  S.  W.  706.  corporation.    The  city  charter  also  em- 

The  rule  in  Kansas  is  similar.    Ottawa,  powers  the  common  council  to  direct  and 

&c.  R.  R.  Co.  V.  Larson,  40  Kan.  801, 19  control  the  location  of  railroad  tracks 

Pac.  661 ;  Kansas,  N.  &  D.  Ry.  Co.  v.  within  the  city.    In  granting  this  permis- 

Cuykendall,  42  Kan.  234,  21  Pac.  1061 ;  slon  to  locate  the  track  in  Beach  Street, 

Central  B.  U.  P.  R.  R.  Co.  v,  Andrews,  the  common  council  acted  under  an  ez- 

30  Kan.  600,  2  Pac.  677.  press  power  granted  by  the  legislature. 
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been  decided  that  an  abutting  lot-owner  who  does  not  own  the 
soil  of  a  city  street  cannot  recover  for  any  injury  to  his  freehold 

So  that  the  defendant  ha«  all  the  right  ened  by  such  uncouth  objects.  Or  is  the 
which  both  the  legislature  and  tlie  com-  objection  not  in  the  motive  power  used, 
mon  council  could  give  it,  to  ocuupy  the  but  because  the  carriages  are  larger  than 
street  with  its  track.  But  the  complain-  were  formerly  used,  and  run  upon  iron,  and 
ant  assumes  higher  ground,  and  claims  are  confined  to  a  given  track  in  the  street, 
that  any  use  of  the  street,  even  under  Then  street  railroads  must  not  be  ad- 
the  authority  of  the  legislature  and  the  mitted;  tiiey  have  large  carriages  which 
common  council,  which  tends  to  deterio-  run  on  iron  rails,  and  are  con  lined  to  a 
rate  the  value  of  his  property  on  the  given  track.  Their  momentum  i«  great, 
street,  is  a  violation  of  that  fundamental  and  may  do  damage  to  ordinary  vehicles 
law  which  forbids  private  property  to  be  or  foot  passengers.  Indeed  we  may  sup- 
taken  for  public  use  without  just  com-  pose  or  assume  that  streets  occupied  by 
pensation.  This  is  manifestly  an  erro-  them  are  not  so  pleasant  for  other  car- 
neous  view  of  the  constitutional  guaranty  riages,  or  so  desirable  for  residences  or 
thus  invoked.  It  must  necessarily  hap-  business  stands,  as  if  not  thus  occupied, 
pen  that  streets  will  be  used  for  various  But  for  this  reason  the  property  owners 
legitimate  purposes,  which  will,  to  a  great-  along  the  street  cannot  expect  to  stop 
er  or  less  extent,  discommode  persons  re-  such  improvements.  The  convenience 
siding  or  doing  busmess  upon  them,  and  of  those  who  live  at  a  greater  distance 
just  to  that  extent  damage  their  prop-  from  the  centre  of  a  city  requires  the 
erty ;  and  yet  such  damage  is  incident  to  use  of  such  improvements,  and  for  their 
all  city  property,  and  for  it  a  party  can  benefit  the  owners  of  property  upon  the 
claim  no  remedy.  The  common  council  street  must  submit  to  the  burden,  when 
may  appoint  certain  localities  where  the  common  council  determine  that  the 
hades  and  drays  shall  stand  waiting  for  public  good  requires  it.  Cars  upon  street 
employment,  or  where  wagons  loaded  railroads  are  now  generally,  if  not  uni- 
with  hay  or  wood,  or  other  commodities,  yersally,  propelled  by  horses,  but  who 
shall  stand  waiting  for  purchasers.  This  can  say  how  long  it  will  be  before  it  will 
may  drive  customers  away  from  shops  or  be  found  safe  and  profitable  to  propel 
stores  in  the  vicinity,  and  yet  there  is  no  them  with  steam  or  some  other  power 
remedy  for  the  damage.  A  street  is  besides  horses  1  Should  we  say  that  this 
made  for  the  passage  of  persons  and  prop-  road  should  be  enjoined,  we  could  ad- 
erty ;  and  the  law  cannot  define  what  yance  no  reason  for  it  which  would  not 
exclusive  means  of  transportation  and  apply  with  equal  force  to  street  railroads, 
passage  shall  be  used.  Universal  expe-  so  that  consistency  would  require  that 
rience  shows  that  this  can  best  be  left  to  we  should  stop  all.  Nor  would  the  evil 
the  determination  of  the  municipal  au-  which  would  result  from  the  rule  we  must 
thorities.  who  are  supposed  to  be  best  lay  down  stop  here.  We  roust  prohibit 
acquainted  with  the  wants  and  necessities  every  use  of  a  street  which  discommodes 
of  the  citizens  generally.  To  say  that  a  those  who  reside  or  do  business  upon  it, 
new  mode  of  passage  shall  be  banished  because  tlieir  property  will  else  be  dam- 
from  the  streets,  no  matter  how  much  aged.  This  question  has  been  presented 
the  general  good  may  require  it,  simply  in  other  States,  and  in  some  instances, 
because  streets  were  not  so  used  in  the  where  the  public  have  only  an  easement 
days  of  Blackstone,  would  hardly  com-  of  the  street,  and  the  owner  of  the  ad- 
port  with  the  advancement  and  enlight-  joining  property  still  holds  the  fee  in  the 
enment  of  the  present  age.  Steam  has  street,  it  has  been  sustained;  but  the 
but  lately  taken  the  place,  to  any  extent,  weight  of  authority,  and  certainly,  in  our 
of  animal  power  for  land  transportation,  apprehension,  all  sound  reasoning,  is  the 
and  for  that  reason  alone  shall  it  be  ex-  other  way."  See  also  Chicago.  &c.  K.  R. 
pelled  the  streets  1  For  t\\e  same  reason  Co.  p.  Joliet,  79  III.  25 ;'  and  Harrison  o. 
camels  must  be  kept  out,  although  they  New  Orleans,  &c.  Ry.  Co.,  84  La.  Ann. 
might  be  profitably  employed.  Some  462,  where  a  like  ruling  is  made, 
fancy  horse  or  timid  lady  might  be  fright-  All  the  cases  from  which  we  have 
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resulting  from  the  construction  of  a  steam  railway  in  the  street 
under  legislative  authority,  but  tliat  he  may  have  an  action  for 
any  injury  consequent  on  mismanagement  amounting  to  a  private 
nuisance ;  such  as  leaving  cars  standing  in  the  street  an  unreason- 
able time,  making  unnecessary  noises,  &c.^  In  New  York  it  is 
held  not  competent  for  a  city  to  authorize  the  construction  of  an 
elevated  railroad  in  its  streets  without  making  compensation  to 
abutting  owners  who  had  bought  their  lots  of  the  city  with  a 
covenant  that  the  streets  should  be  kept  open  forever.^    This 

quoted  assume  that  the  use  of  the  street  an  injary  claimed  to  result  from  the  ereo- 

bj  the  ndlroad  company  is  still  a  public  tion  of  an  elevated  railway  in  the  street, 

use ;  and  an  appropriation  of  a  street,  or  There  was  no  claim  that  the  abutter,  or 

of  any  part  of  it,  by  an  individual  or  com-  any  predecessor  in  title,  at  the  time  of  the 

pany,  for  his  or  their  own  private  use,  injury  complained  of,  or  at  any  prior 

unconnected  with  any  accommodation  of  time,  owned  any  interest  or  riglit  in  tlie 

tlie  public,  would  not  be  consistent  with  street,  except  such  as  was  appurtenant  to 

the  purpose  for  which  it  was  originally  ownersiiip  of  lands  abutting,  which  were 

acquired.     Mikesell  v.  Durkee,  34  Kan.  never,  so  far  as  was  made  to  appear,  a 

609,  9  Pac.  278.    See  Brown  v.  Duplessis,  part  of  the  lands  in  the  street.    It  whs 

14  La.  Ann.  842;  Green  v,  Portland,  82  held  in  the  case  that  an  abutting  owner 

Me.  431.  had  such  property  rights  in  the  street  as 

1  Grand  Rapids,  &c.  R.  R.  Co.  v.  Hei-  might  be  **  taken  **  against  the  prohibi- 

scl,  38  Mich.  62,  31  Am.  Rep.  806;  Same  tion  of  the  constitution,  and  this  though 

V.  Same,  47  Mich.  893,  11  N.  W.  212.  that  which  results  in  the  injury  is  done 

[The  rule  seems  to  have  been  settled  in  under  legislative  sanction.    Audtews,  J., 

New  York  by  the  case  of  Fobes  i\  Rome,  says:    "Tlie    judgments   for    damages 

W.  &  0.  R.  Co.,  121  N.  Y.  605,  24  N.  £.  which  have  been  recovered  and  sustained 

919,  8  L.  R.  A.  463,  that,  as  against  abut-  against  the  elevated  roads  do  not,  and 

ting  owners,  having  no  title  in  the  bed  of  cannot,  rest  upon  the  ground  that  the 

the  street,  the  legislature  might  author-  roads  are  public  nuisances,  for  they  were 

ize  a  steam  surface  railway  therein  with-  constructed   pursuant  to  statutes ;   and 

out  compensation  to  the  abutting  owner,  besides  a  public  nuisance  does  not  create 

This  broad  statement  of  the  rule  is  sub-  a  private  cause  of  action  unless  a  private 

ject  to  the  limitation,  however,  that  where  right  exists  and  is  injured  by  it  specially, 

the  construction   rendered   ingress   and  The  only  remaining  ground  upon  which 

egress  seriously  difficult  or  dangerous,  the  they  may  and  do  stand  is  that  by  the 

owner  is  entitled  to  compensation.    Rein-  common  law  the  plaintiffs  had  private 

ing  17.  N.  Y.,  L.  £.  &  W.  R.  Co.,  128  N.  Y.  rights  in  the  streeU  before  the  railways 

167,  28  N.  E.  640,  14  L.  R.  A.  133.    This  were  built  or  authorized  to  be  built.    It 

case  reviews  prior  cases.^)  is  clear,  we  think,  that  these  rights  were 

*  Story  V.  Kew  York  Elevated  Rail-  not  created  by  the  statutes  under  whicii 

way  Co.,  90  N.  Y.  122.    In  Lahr  c.  Metr.  the  corporations  were  organized,  nor  by 

Elev.  R.  R  Co.,  104  N.  Y.  268,  10  N.  E.  the  construction  of  tlie  roads ;   nor  do 

628,  the  doctrine  was  extended  to  a  case  they  exist  by  virtue  of  the  judgment  in 

where  there  was  no  such  covenant  and  tlie  Story's  Case   (90  N.  Y.  122);  but  they 

plaintiff  whose  lot  only  went  to  the  street  existed  anterior  to  the  construction  of  tiie 

line  held  under  mesn^  conveyances,  from  roads,  and  have  simply  been  defined  and 

one  whose  land  had  been  condemned  for  protected  by  the  decisions  made  in  the 

use  as  a  public  street  forever.    QAben-  litigations    against    these    corporations, 

droth  V.  Manhattan  R.  Co.,  122  N.  Y.  1, 26  ...  It  then  becomes  material  to  inquire 

N.  E.  496,  19  Am.  St.  461,  1 1  L.  R.  A.  whether   rights   of  action   are  cut   off 

634,  one  of  the  so-called  '*  Elevated  Rail-  because  the  road  was  constructed  pursu- 

way  Cases  "  presented  the  question  of  ant  to  legislative  authority.    The  consti- 

compensation  of  an  abutting  owner  for  tution  of  this  State  provides  '  Kor  shall 
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last  decision  settles  a  long-pending  controversy,  and  is  in  harmony 
with  the  cases  in  Indiana  and  Michigan  ahove  referred  to.  (a) 

It  is  not  easy,  as  is  very  evident,  to  trace  a  clear  line  of  au- 
thority running  through  the  various  decisions  bearing  upon  the 
appropriation  of  the  ordinary  highways  and  streets  to  the  use  of 
railroads  of  any  grade  or  species ;  but  a  strong  inclination  is  ap- 
parent to  hold  that,  when  the  fee  in  the  public  way  is  taken  from 
the  former  owner,  it  is  taken /or  any  public  use  whatever  to  which 
the  public  autliorities,  with  the  legislative  assent,  may  see  fit 
afterwards  to  devote  it,  in  furtherance  of  the  general  purpose  of 
the  original  appropriation  ;  ^  and  if  this  is  so,  the  owner  must  be 

private  property  be  taken  for  public  use  erty  of  an  abutting  owner  is  damagf^d,  or 
without  Just  compensation.'  Art  1,  sec.  6.  even  its  easements  interfered  with  in  con- 
It  is  settled  by  Story's  Case  and  Lahr's  sequence  of  the  work  of  an  improvement 
Case  (104  N.  Y.  268,  10  N.  K.  528),  that  in  a  public  street  conducted  under  Uwful 
such  rights  as  plaintiff  has  in  Pearl  Street  authority,he  is  without  remedyor  redress, 
are  '  private  property  '  within  the  mean-  even  though  no  provision  for  compensa- 
ing  of  the  constitutional  provision  quoted;  tion  is  made  in  the  statute.     Whatever 
and  these  cases  also  hold  that  by  the  con-  detriment  the  Improvement  may  be  to 
struction  and  operation  of  an  elevated  the  abutter  in  such  cases  is  held  to  be 
road  in  the  street  in  front  of  an  owner's  damnum  absque  injuria^"    The  Elevated 
premises,  his  rights  are  'taken  for  public  Railway  Cases  are  distinguished  in  this 
use '  within  the  meaning  of  the  constitu-  language  :  They  **  proceed  upon  the  prio- 
tion.    It  follows  that  the  authority  con-  ciple,  that,  as  against  abutting  owners, 
ferred  by  the  legislature  to  construct  the  the  railroad  was  unlawfully  in  the  street, 
road  is  not  a  defence  to  the  action."    It  is  as  they  had  not  consented  to  tlie  oonstmo- 
to  be  noticed  that  this  interpretation  of  tion  or  conveyed  the  right  to  interfere 
the  terms  "taking  of  private  property"  with  their  easements.    But  in  the  case  at 
does  not  necessarily  involve  an  actual  bar,  we  have  an  express  finding  that  the 
physical  invasion  of  lands  of  the  claimant  defendant   had   acquired   the    right  as 
In  order  to  entitle  him  to  compensation  against  the  plaintiff  to  use  the  street  for 
under  the  constitution,  and  that  it  is  not  the  operation  of  the  railroad.     Hence  the 
necessary   that  the  constitution   should  principles  upon  which  that  mass  of  liiiga- 
provide  that  compensation  shall  be  made  tion  proceeded  have  no  application  to 
for  "  injury  "  or  "  damage  "  in  order  that  this  case."    Citing  Conabeer  v.  N.  Y.  C. 
compensation  can  be  coerced  by  an  abut-  &  H.  R.  R.  Co.,  156  N.  Y.  474,  51  N.  E. 
ting  owner,  though  he  have  no  interest  402.    See  Lewis  v.  New  York  &  H.  B. 
in  the  fee  of  the  street,  for  injury  to  his  Co.,  162  N.  Y.  202,  56  N.  E.  640.] 
right  to  ingress  and  egress,  to  access  of         ^  On  this  subject  see,  in  addition  to 
light  snd  air,  or  for  depreciation  in  value  the  other  cases  cited.  West  v,  Bancroft, 
of  the  abutting  property,  by  reason  of  32  Vt.  367;  Kelsey  v.  King,32Barb.410; 
the  construction  and   operation  of   the  Ohio  &  Lexington  R.  R.  Co.  v.  Apple- 
improvement  in  the  public  street.    But  gate,  8  Dana,  289 ;  Hinchman  v.  Patenoo 
see  these  Elevated  Railway  Cases  distin-  Horse  R.  Co.,  17  N.  J.  Eq.  75 ;  Covington 
guished  from   the  cases  growing  *out  of  St.  R.  Co.  r.  Covington,  &c.  R.  Co.  (Ky.), 
the  so-called  **  Park  Avenue  Improve-  19  Am.  Law  Reg.  n.  b.  765.    When,  how- 
ment "  Cases  in  the  same  court :  Fries  v.  ever,  land  is  taken  or  dedicated  specifl- 
New  York  &  H.  R.  Co.,  169  N.  Y.  270,  62  cally  fora  street,  it  would  seem,  although 
N.  E.  358 ;  Muhlker  v,  N.  Y.  &  H.  R.  Co.,  the  fee  is  taken,  it  is  taken  for  the  re- 
173  N.  Y.  549,  06  N.  E.  558.    O'Brien,  J.,  stricted  use  only ;  that  is  to  say,  for  such 
in  the  Fries  Case,  says :  The  law  is  well  uses  as  streets  in  cities  are  commonly  put 
settled  in  this  State  that  where  the  prop-  to.    See  State  v.  Laverack,  84  N.  J.  201; 

(a)  See  reference  to  later  cases  in  preceding  note. 
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held  to  be  compensated  at  the  time  of  the  original  taking  for  any 
such  possible  use ;  and  he  takes  his  chances  of  that  use,  or  any 
change  in  it,  proving  beneficial  or  deleterious  to  any  remaining 
property  he  may  own,  or  business  he  may  be  engaged  in ;  and  it 
must  also  be  held  that  the  possibility  that  the  land  may,  at  some 
future  time,  revert  to  him,  by  tlie  public  use  ceasing,  is  too  remote 
and  contingent  to  be  considered  as  property  at  all.^  At  the  same 
time  it  must  be  confessed  that  it  is  difficult  to  determine  precisely 
how  far  some  of  the  decisions  made  have  been  governed  by  the 
circumstance  that  the  fee  was,  or  was  not  in  the  public,  or,  on  the 
other  hand,  have  proceeded  on  the  theory  that  a  railway  was  only 
in  furtherance  of  the  original  purpose  of  the  appropriation,  and 
not  to  be  regarded  as  the  imposition  of  any  new  burden,  even 
where  an  easement  only  was  originally  taken.^ 

Railroad  Co.  v,  Shurmeir,  7  Wall.  272.  the  Improyement :   Somen  v.  Met.  El. 

Crhe  weight  of  judicial  opinion  is  thatnn  Ry.  Co.,  129  N.  Y.  676,  29  N.  E.  802,  14 

ordinary  surface  street  railway  is  not  an  L.  R.  A.  844.2|    There  is  great  difficulty, 

additional  servitude,  whether  operated  by  as  it  seems  to  us,  in  supporting  impor- 

horses  or  electricity.   See  Fobes  v,  Rome,  tant  distinctions  upon  the  fact  that  the 

W.  &  ().  Ry.  Co.,  121  N.  Y.  605,  24  N.  E.  fee  was  originally  uken  for  the  use  of 

919,  8  L.  \i,  A.  463.    Contra^  as  to  electric  the  public  instead  of  a  mere  easement 

railway  in  a  pnblic  highway :  2^hren  v.  .  If  the  fee  is  appropriated  or  dedicated,  it 

Milwaukee  El.  Ry.  Co.,  99  Wis.  83,  74  is  for  a  particular  use  only ;  and  it  is  a 

N.  W.  688.^1  conditional  fie^  —  a  fee  on  condition  that 

^  As  to  whether  there  is  sach  possi-  the  land  continue  to  be  occupied  for  thnt 

bility  of  rererter,  see  Hey  ward  v.  Mayor,  use.     The   practical  difference   in    the 

Ac.  of  New  York,  7  N.  Y.  314  ;  People  v.  cases  is,  tliat  when  the  fee  is  taken,  the 

Kerr,  27  N.  Y.  188,  211,  per  Wright,  S,;  possession  of  the  original  owner  is  ex- 

Plitt  V.  Cox,  43  Pa.  St.  486.  eluded ;  and  in  the  case  of  city  streeto, 

'  QThe  following  case  illustrates  that  where  there  is  occasion  to  devote  them  to 

Tiew  of  the  courts  which  makes  owner-  many  other  purposes  besides  tliose   of 

ship  in  the  fee  of  the  street  essential  to  passage,  but  nevertheless  not  inconsis- 

the  right  to  compensation  for  the  new  or  tent,  such  as  for  the  laying  of  water  and 

added  use  of  the  street.    O'Brien  v,  Bal-  gas  pipes,  and  the  construction  of  sewers, 

timore  Belt  Ry.  Co.,  74  Md.  863,  22  Atl.  tliis  exclusion  of  any  private  right  of  oc- 

141,   13  L.   R.   A.   126.    The  following  cupation  is  important,  and  will  sometimes 

illustrate  the  view  that  ownership  of  the  save  controversies  and  litigation.    But  to 

fee  is  not  essential  to  the  right  to  com-  say  that  when  a  man  has  declared  a  dedi- 

pens:ition.     Abendroth  i;.  Manhattan  Ry.  cation  for  a  particular  use,  under  a  stat- 

Co.,  122  N.  Y.  1,  26  N.  E.  406,  19  Am.  St  ute  which  makes  a  dedication  the  gift  of 

461,  11  L.  R.  A.  634  (elevated  railway,  a  fee,  he  thereby  makes  it  liable  to  be 

injury  to  easement  of  light,  air,  and  ac-  appropriated  to  other  purposes,  when  the 

cess) ;    Kane  v.  N.  Y.  E.  Ry.  Co.,  126  same  could  not  be  done  if  a  perpetual 

N.  Y.  164,  26  N.  E.  278,  11  L.  R.  A.  easement  had  been  dedicated,  seems  to 

610;  Stowers  v.  Postal   Telegraph    Co.,  be  basing  important  distinctions  upon  a 

68   Miss.    659,  9  So.  856,   12  L.   R.  A.  difference  which  after  all  is  more  techni- 

861,  24  Am.  St.  2U0;   telegraph  line  in  cal  than  real,  and  wliich  in  any  view  does 

street :  Egerer  v,  N.  Y.  C.  &  H.  R.  Ry.  Co.,  not  affect  the  distinction  made.  Tlie  same 

130  N.  Y.  108,  29  N.  £.  95, 14  L.  R.  A.  reasoning  which  has  sustained  thelegisla- 

881,  and  note.    Can  be  no  damages  for  ture  in  authorizing  a  railroad  track  to  be 

injury  to  easement  of  light  and  air  if  laid  down  in  a  city  street  would  support 

property  worth  more  after  than  before  its  action  in  authorizing  it  to  be  made 
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Perhaps  the  true  distinction  in  these  cases  is  not  to  be  fonnd 
in  the  motive  power  of  the  railway,  or  in  tlie  question  whether  the 
fee-simple  or  a  mere  easement  was  taken  in  the  original  appro- 
priation, bnt  depends  upon  the  question  whether  the  railway  con- 
stitutes a  thoroughfare,  or,  on  the  other  hand,  is  a  mere  local 
convenience.  When  land  is  talcen  or  dedicated  for  a  town  street, 
it  is  unquestionably  appropriated  for  all  the  ordinary  purposes  of 
a  town  street;  not  merely  the  purposes  to  which  such  streets 
were  formerly  applied,  but  those  demanded  by  new  improvements 
and  new  waut«.  Among  these  purposes  is  the  use  for  carriages 
which  run  u|>on  a  grooved  track ;  and  the  preparation  of  impor- 
tant streets  in  large  cities  for  their  use  is  not  only  a  frequent 
necessity,  which  must  be  supposed  to  have  been  contemplated,  but 
it  is  ahnost  as  much  a  matter  of  course  as  the  grading  and  pav- 
ing.^ The  appropriation  of  a  country  highway  for  the  purposes 
of  a  railway,  on  the  other  hand,  is  neither  usual  nor  often  impor- 

intoacanal;  and  the  purpose  of  the  orig-  it  not  in  the  abutter.    Railway  Co.  v. 

inal   dedication   or  appropriation  would  Lawrence,  S8  Oiiio  St.  41.     He  has,  iude- 

thereby  be  entirely  defeated.    Is  it  not  pendent  of  the  ownership  of  the  soili  an 

more  consistent  with  established  rules  to  interest  in  the  street  appurtenant  to  hit 

hold  that  a  dedication  or  appropriation  to  lot,  for  the  admission  of  light  and  air. 

one  purpose  confines  the  use  to  that  pur-  Adams  v.  Chicago,  &c.  R.It.  Co.,  89  Minn, 

pose ;  and  when  it  is  taken  for  any  other,  286,  89  N.  W.  629.    Whether  the  fee  is  in 

the  original  owner  has  not  been  compen-  him  or  the  public,  he  is  to  be  paid  if  a 

sated  for  the  injury  he  may  sustain  in  steam  railroad  is  laid  in  the  street,  as  the 

consequence,  and  is  therefore  entitled  to  use  is  not  for  an  ordinary  street  purpose, 

it  now  ?    Notwithstanding  a  detlication  Theobold  p.  LouisviUe,  &c.  Ry.  Co.,  66 

which  vests  the  title  in  the  public,  it  Miss.  279,  6  So.  230.    See  Columbus  & 

must  be  conceded  that  the  interest  of  W.  Ry.  Co.  v.  Witherow,  82  Ala.  190, 

the  adjacent  lot-owners  is  still  property.  3  So.  2.3,  and  cases  p.  707,  note  1,  supra. 

**  They  have  a  peculiar  interest  in  the  QBut  see  contra,  Fobet  v.  Rome,  W.  &  O. 

street,  which  neither  the  local  nor  the  Ry.  Co.,  121  N.  Y.  605,  24  N.  E.  919, 

general  public  can  pretend  to  claim ;  a  8  L.  R.  A.  463.21 

private  right  of  the  nature  of  an  incor-  ^  Attorney-General  v.  Railway  Co.,  126 

poreal  hereditament,  legally  attached  to  Mass.  516,  28  Am.  Rep.  264;   Hiss  v. 

their  contiguous  grounds,  and  the  erec-  Railway  Co.,  52  Md.  242,  36  Am.  Rep. 

tions  thereon;  an  incidental  title  to  cer-  871;  Covington  St.  R.  Co.  v,  Covington, 

tain  facilities  and  franchises  assured  to  &c  R.  Co.  (Ky.),  19  Am.  Law  Reg.  k.  a. 

them  by  contracts  and  by  law,  and  with-  766.    See  cases  p.  794,  note  4,  supra.    If  a 

out  which  their  property  would  be  com-  street  railroad  is  used  for  passing  from 

parativcly  of  little  value.     This    ease-  place  to  place  on  the  street,  a  change  in 

ment,  appendant  to  the  lots,  unlike  any  the  motive  power  from  horses  to  steam  ia 

right   of  one   lot-owner   in   the    lot  of  not  a  change  in  the  use.    Not  tiie  motor 

another,  is  as  much  property  as  tlie  lot  but  the  use  of  the  street  is  the  criterion, 

itself.'*    Crawford  v.  Delaware,  7  Ohio  Briggs  v.  Lewiston,  &c.  R.  R.  Co.,  79  Me. 

St.  450,  469.    See  some  very  pertinent  863,  10  Atl.  47.    So  where  cars  were  run 

and  sensible  remarks  on  the  same  subject  in  trains  by  steam  motors,  but  the  use 

by  Ranney,  J.,  in  Street  Railway  v.  Cum-  was  no  substantial   infringement    upon 

minsville,  14  Ohio  St.  541.     See    also  the   common    public   right  of  passage. 

Railroad  Co   v.  Hambleton,  40  Ohio  St.  Newell  v.  Minneapolis,  &c.  Ry.  Co.,  35 

496.    It  makes  no  difference  that  the  fee  Minn.  112, 27  N.  W.  838. 
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tant ;  and  it  cannot  with  any  justice  be  regarded  as  within  the 
contemplation  of  the  parties  when  the  highway  is  first  established.^ 
And  if  this  is  so,  it  is  clear  that  the  owner  cannot  be  considered 
as  compensated  for  the  new  use  at  the  time  of  the  original 
appropriation,  (a) 

1  A  steam  railroad  in  Buch  road  is  a  Co.  v.  iDgallt,  16  Neb.  123,  16  N.  W, 
new  aervicude.    Hastings  &  O.  I.  R.  R.    762. 

(a)  QWhat  will  constitute  such  a  new  use  or  additional  servitude  as  will  entitle  an 
owner  whose  rights  are  subject  to  a  prior  use  or  servitude  to  compensation  ? 

Steam  railway  in  a  public  street  or  highway  is :  East  End  St  Hy.  Co.  v.  Doyle,  S8 
Tenn.  747,  13  S.  W,  936,  9  L.  R.  A.  100;  Am.  Bank  Note  Co.  v.  N.  Y.  El.  Ky.  Co., 
129  N.  Y.  262,  2')  N.  E.  802 ;  Nichols  v.  A.  A.  &  Y.  \iy,  Co  ,  87  Mich,  361,  40  N.  W, 
638,  16  L.  R.  A.  371 ;  KauSiiian  o.  Tacoma,  O.  &  G.  H.  Hy.  Co ,  11  Wash.  682,  40 
Pac.  137;  Jones  v.  Erie  &  W.  V.  Ry.  Co.,  lol  Pa.  St.  30,  26  Atl.  134.  81  Am.  St.  722, 
and  note,  18  L.  R.  A.  839;  Finch  r.  Riverside  &  A.  Ry.  Co.,  87  Cal.  697  ;  Freiday  v. 
Sioux  City  Rap.  Tran.  Co.,  92  Iowa,  191,  60  N.  W.  666,  26  L.  R  A.  246;  Western 
Ry.  Co.  17.  Ala,  G.  T,  Ry,  Co.,  96  Ala.  272.  11  So,  483,  17  L.  R.  A.  474;  White  v, 
N.  W.  N.  C.  Ry.  Co.,  113  N.  C.  610,  18  S.  E.  830,  37  Am.  St.  639.  22  L.  R.  A.  627; 
Schaaf  v.  Cleveland  M.  &  S.  Ry.  Co.,  66  Ohio,  216,  64  N.  E.  146.  Contra,  Henry  Gans 
&  Sons  .Mfg.  Co.  V.  St.  L.  K.  &  N.  W.  Ry.  Co.,  1 13  Mo.  308,  20  S.  W.  668,  18  L.  R  A. 
389,  86  Am.  St.  606;  also  in  Pennsylvania,  unless  excavation  or  embankment  injures 
adjoining  property  or  access  is  cut  off,  or  light  and  air  excluded :  Jones  r.  Eric  & 
W.  v.  Ry.  Co.,  161  Pa.  St.  30,  26  Atl.  184,  81  Am.  St.  722 ;  Montgomery  v.  Santa 
Ana  &  W.  Ry.  Co.,  104  Cnl.  186,  87  Pac  786,  24  L.  R.  A.  664 ;  use  of  lines  of  one 
railway  company  by  another  is  not :  Miller  v.  G.  B.  W.  &  St.  P.  Ry.  Co.,  69  Minn.  169, 
60  N.  W.  1006,  26  L.  R.  A.  443;  grant  by  one  railway  company  to  another  of  part 
of  its  right  of  way  for  construction  of  tracks :  such  new  line  is :  Fort  Worth  &  R.  G. 
Ry.  Co.  0.  Jennings,  76  Tex.  878,  13  S.  W.  270,  8  L.  R.  A.  180. 

Surface  street  railway  propelled  by  horses,  cable,  or  electricity  is  not  in  a  city 
street.  Dean  v.  Ann  Arbor  St.  Ry.  Co.,  93  Mich.  aSO,  63  N.  W.  .396 ;  SUte  v.  Jack- 
sonville  St.  Ry.  Co.,  29  Fia.  690,  10  So.  690;  Penn.  Ry.  Co.  v,  Montgomery  Co..  &c., 
167  Pa.  St  62,  81  Atl.  468,  46  Am.  St.  669,  27  L.  R.  A.  766 ;  {contra,  in  country  high- 
way, Id.)  Cumberland  Tel.  &  Telph.  Co.  v.  United  El.  Ry.  Co.,  03  Tenn.  492,  29 
8.  W.  104,  27  L.  R.  A.  236;  Green  v.  City  &  Suburban  Ry.  Co.,  78  Mil.  294,  28  Atl. 
626,  44  Am.  St.  288 ;  Ashland  &  C.  S.  Ry.  Co.  v.  Faulkner,  —  Ky.  — ,  46  S.  W.  285, 
43  L.  R.  A.  664;  Finch  v.  Riverside  &  A.  Ry,  Co.,  87  Cal.  697,  26  Pac.  766 ;  Rafferty 
p.  Central  Traction  Co.,  147  Pa.  St.  679,  23  Atl.  884 ;  Chicago  &  C.  Terminal  Ry. 
Co.  V.  Whiting,  H.  &  E.  C.  St.  Ry.  Co.,  189  Ind.  297,  3d  N.  E.  604.  47  Am.  St.  264, 
26  L.  R.  A.  337  ;  New  Jersey  ex  rel.  Kennelly  v.  Jer^y  City,  67  N.  J.  L.  293,  80  Atl. 
631,  26  L.  R.  A.  281 ;  Chicago,  B.  &  Q.  Ry.  Co.  v.  West  Chicago  S.  Ry.  Co.,  166  111. 
266,  40  N.  E.  1008,  29  L.  R.  A.  486.  Unless  constructed  in  disregard  of  convenience 
of  abutting  owners  on  a  city  street,  a  trolley  rail  war  is  not :  Snyder  v.  Fort  Madison 
St.  Ry.  Co..  106  Iowa,  284,  76  N,  W.  179.  41  L.  R.  A.  3*6;  Birmingham  T.  Co  r. 
Birmingham  R.  &  B.  Co..  119  Ala.  137,  24  So.  602,  43  L,  R.  A.  233.  Electric  rail- 
way in  village  street  is  an  additional  servitude :  Chicago  &  N.  W.  Ry.  Co.  v.  Mil- 
waukee R.  &  K.  El.  Ry.,  96  Wis.  561,  70  N.  W.  678,  60  Am.  St.  136,  87  L.  R.  A.  866. 
So  held  in  case  of  city  street,  in  Jaynes  v.  Omaha  S.  Ry.  Co.,  63  Neb.  631,  74  N.  W. 
67.  39  L.  R.  A.  761.  Such  railway  in  public  country  highway  is :  Zehren  v.  Mil- 
waukee El.  Ry.  &  L.  Co..  99  Wis.  83,  74  N.  W.  638,  67  Am.  St.  844,  41  L.  R.  A.  676. 
Elevated  street  railway  is :  Williams  o,  Brooklyn  El.  Ry.  Co.,  126  N.  Y.  96,  26  N.  E. 
1048,  (rev.  67  Hun,  601.)  Contra,  Doane  ».  Lake  Street  El.  Ry.  Co.,  165  III.  610,  46 
N.  E.  620,  66  Am.  St.  266,  36  L.  R.  A.  97.  See  Jaynes  v.  Omaha  St.  Ry.  Co.,  53  Neb. 
631,  74  N.  W.  67,  39  L.  R.  A.  751.  Substitution  of  electric  motors  with  trolley  sys- 
tem on  street  railway  operated  by  horses  is  not:  State  v.  Trenton  Pass.  Ry.  Co.,  68 
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The  cases  thus  far  considered  are  those  in  which  the  original 
nse  is  not  entirely  foreign  to  the  purpose  of  the  new  appropriation  ; 
and  it  is  the  similarity  that  admits  of  the  question  which  has  been 
discussed.  Were  the  uses  totally  different,  there  could  be  no 
question  whatever  that  a  new  assessment  of  compensation  must 
be  made  before  the  appropriation  could  be  lawful.^    And  in  any 

^  Where  Undt  were  appropriated  by  a  streets  hy  telegraph  and  telephone  coin- 
railroad  company  for  its  purposes,  and  panies  and  the  effect  upon  the  rights 
afterwards  leased  oat  for  prirate  occapa-  of  abutting  owners,  see  62  Cent.  Law 
tion,  it  was  held  that  the  owner  of  tlie  Joar.  205;  Callen  v.  Columbus  M.  &  S. 
fee  was  entitled  to  maintain  a  writ  of  Hy.  Co.,  60  Ohio,  1(56,  64  N.  E.  141 ;]  So 
entrj  to  establish  his  title  and  recorer  a  citj  may  not  condemn  a  pier  to  let  it 
damages  for  the  wrongful  use.  Proprie-  to  a  private  corporation.  Belclier  Sugar 
tors  of  Locks,  &c.  v.  Nashua  &  Lowell  Refining  Co.  v.  St.  Louis  Elev.  Co.,  82  Mo. 
R.  R.  Co.,  lOi  Mass.  1,  6  Am.  Rep.  121.  As  to  what  use  may  be  made  of 
181.  QUse  of  vacant  portion  of  rail-  land  in  which  an  easement  has  been  con- 
way  depot  grounds  for  place  of  business  demned  for  a  railroad  station,  see  r'ierce 
by  customer  of  the  railway  company  is  an  p.  Boston,  &c.  R.  R.  Corp.,  141  Mass.  481, 
additional  servitude :  Lyon  v.  McDonald,  6  N.  E.  96  ;  Hoggatt  v.  Vicksburg,  &c.  R. 
78  Tex.  71.  14  S.  W.  261,  9  L.  R.  A.  2U5.  R.  Co.,  84  La.  Ann.  624.  Where  land 
The  legislature  cannot  authorize  a  com-  has  been  taken  for  a  street,  it  cannot  be 
mission  to  compel  a  railway  company  to  appropriated  as  a  house  to  confine  tramps : 
grant  the  use  of  its  lands  to  private  Winchester  v,  Capron,  63  N.  H.  605,  4 
persons  for  elevator  purposes.  Missouri  Atl.  795 ;  nor  for  the  erection  of  a  market 
Pacific  Ry.  Co.  v,  Nebraska,  164  U.  8.  building  without  making  compensation : 
408,  17  Sup.  Ct.  Rep.  180,  rev.  29  Neb.  State  v.  Mayor,  &c.  of  Mobile,  5  Porter, 
550,  45  N.  W.  785.     As  to  the  use  of  279,  80  Am.  Dec.  564 ;  State  v.  Laverack, 

N.  J.  L.  666,  84  Atl.  1090, 33  L.  R.  A.  129;  Reid  v.  Norfolk  City  Ry.  Co.,  W  Va.  117, 
26  S.  E.  428,  86  L.  R.  A.  274,  64  Am.  St.  708. 

Telegraph  or  telephone  line  in  public  highway  or  street  is:  Pac.  Postal  Telph. 
Cable  Co.  r.  Irvine,  49  Fed.  Rep.  113 ;  Callen  v.  Columbus  E.  £.  L.  Co.,  66  Ohio,  166, 
64  N.  E.  141 ;  Stowers  v.  Postal  Telph.  Cable  Co.,  68  Miss.  559,  9  So.  356,  24  Am.  St 
290,  12  L.  R.  A.  564 ;  Nicholl  v.  New  York  &  N.  J.  Tel.  Co.,  62  N.  J.  L.  733,  42  Atl. 
688;  West.  Union  Telph.  Co.  v.  Williams,  86  Va.  696,  11  S.  E.  106.  19  Am.  St.  908, 
8  L.  R.  A.  429 ;  Postal  Telegraph  Cable  Co.  v.  Eaton,  170  HI.  513,  49  N.  £.  365,  62 
Am.  St.  3iK).  89  L.  R.  A.  722;  Krueger  v.  Wisconsin  Telne.  Co.,  106  Wis.  96,  81 
N.  W.  1041,  50  L.  R.  A.  298.  Contra:  Cater  v,  N.  W.  Telephone  Exchange  Co.,  60 
Minn.  539,  63  N.  W.  Ill,  27  L.  R.  A.  810,  51  Am.  St  543;  People  v.  Eaton,  100  Mich. 
208,  59  N.  W.  145,  24  L.  R.  A.  721 ;  Irwin  v.  Great  Southern  Telph.  Co  ,  37  La.  Ann. 
63 ;  Magee  v,  Overshiner,  150  Ind.  127, 40  N.  E.  051.  65  Am.  St  358, 40  L.  R.  A.  370; 
State  ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  551,  46  S.  W.  981,  42  L.  R.  A. 
113.  Telegrapli  line  on  railway  line«  if  for  use  of  railway  is  not:  Am.  Telph.  & 
Telne.  Co.  r.  Pearce,  71  Md.  535.  18  Atl.  910,  7  L.  R.  A.  200.  Contra,  if  not  for  use 
of  railway :  Id.  Poles  for  electric  light  wires  in  country  highway  are  not :  Palmer 
V.  Larchmont  E.  Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R,  A.  672.  Pipe  line  for 
natural  gas  in  public  highway  is:  Kincald  v.  Indianapolis  N.  G.  Co.,  124  Ind.  577,  24 
N.  E.  1066,  19  Am.  St  113,  8  L.  R.  A.  602.  When  pipe  is  laid  under  walk  in  city 
street,  it  is  not :  McDevitt  v.  Peoples  N.  G.  Co.,  160  Pa.  St.  367,  28  Atl.  948. 

Sewer  system  in  a  town  road  is  not  in  Massachusetts:  Lincoln  v.  Comm.,  164 
Mass.  1.  Change  of  country  road  to  city  street  is  not  to  create  a  new  servitude : 
Huddleston  Admx.  v.  City  of  Eugene,  34  Oreg.  343,  55  Pac.  868,  43  L.  R.  A.  444. 
Construction  of  grain  elevator  on  lands  condemned  for  railway  by  the  railway  com- 
pany or  its  lessee  is  not  misuse  of  easement  condemned :  Gnmey  v.  Minneapolis 
Union  Elevator  Co.,  68  Minn.  70,  65  N.  W.  136,  30  L.  R.  A.  534.] 
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case,  to  authorize  lands  already  taken  for  one  public  use  to  be 

34  N.  J.  201.  The  opinion  of  BeasUy,  Ch.  pears  that  the  use  of  the  street  is  so  far 
J.,  in  the  New  Jersey  case,  will  justify  lib-  from  being  nearly  identical  with  that  of 
eral  quotations.  He  says  (p.  204) :  **  I  the  ordinary  highway  that  in  law  it  has 
think  it  undeniable  that  the  appropriation  always  been  regarded  as  an  injury  to 
of  this  land  to  tlie  purposes  of  a  market  such  public  easement,  and  on  that  account 
was  an  additional  burthen  upon  it.  an  indictable  offence. 
Clearly  it  was  not  using  it  as  a  street.  *'  I  regard,  then,  a  right  to  hold  a  roar- 
So  far  from  that,  what  the  act  authoriied  ket  in  a  street  as  an  easement  additional 
to  be  done  was  incongruous  with  such  to,  and  in  a  measure  inconsistent  with, 
use;  for  the  market  was  an  obstruction  its  ordinary  use  as  a  highway.  Thequet- 
to  it,  considered  merely  as  a  highway,  tion  therefore  is  presented.  Can  sucli  ease- 
.  .  .  When,  therefore,  the  legislature  ment  be  conferred  by  the  legislature  on 
declared  that  these  streets  in  the  city  of  tlie  public  without  compensation  to  the 
Paterson  might  be  used  for  market  pur-  land-owner  ?  I  hare  already  said  that 
poses,  the  power  which  was  conferred  in  from  the  first  it  lias  appeared  to  me  this 
substance  was  an  authority  to  place  question  must  be  answered  in  the  nega- 
obstructions  in  these  public  highways,  tive.  I  think  the  true  rule  is,  that  land 
The  consequence  is  that  tliere  is  no  force  taken  by  the  public  for  a  particular  use 
in  the  argument,  which  was  the  principal  cannot  be  applied  under  such  a  seques- 
one  pressed  upon  our  attention,  tliat  tlie  tration  to  any  otlier  use  to  the  detriment 
use  of  tiiese  streets  for  the  purpose  now  of  the  land-owner.  This  is  the  only  rule 
claimed  is  as  legitimate  as  the  use  of  a  which  will  adequately  protect  the  consti- 
public  highway  by  a  horse  railroad,  tutional  right  of  the  citizen.  To  permit 
which  latter  use  has  been  repeatedly  land  taken  for  one  purpose,  and  for  which 
sanctioned  by  the  courts  of  the  State,  the  land-owner  lias  been  compensated,  to 
The  two  cases,  so  far  as  related  to  prin-  be  applied  to  another  and  additional  pur- 
ciple,  stand  precisely  opposite.  I  have  pose,  for  which  he  has  received  no  com- 
said  that  a  market  is  an  obstruction  to  a  pensation,  would  be  a  mere  evasion  of  the 
street,  that  it  is  not  a  use  of  it  as  a  spirit  of  the  fundamental  law  of  tlie  State, 
street,  but,  if  unauthorized,  is  a  nuisance.  Land  taken  and  applied  for  the  ordinary 
To  the  contrary  of  this,  a  horse  railroad  purpose  of  a  street  would  often  be  an  im- 
is  a  new  mode  of  using  a  street  as  such,  provement  of  the  adjacent  property ;  an 
and  it  is  precisely  upon  this  ground  that  appropriation  of  it  to  the  uses  of  a  mar* 
it  has  been  held  to  be  legal.  The  cases  ket  would,  perhaps,  as  often  be  destruo- 
rest  upon  this  foundation.  That  a  horse  tive  of  one-lialf  the  value  of  such  property, 
railway  was  a  legitimate  use  of  a  high-  Compensation  for  land,  tlierefore,  to  be 
way  was  decided  in  Hinchman  v.  Pater-  used  as  a  highway,  might,  and  niuny 
son  Horse  Railroad  Co.,  17  N.  J.  Eq.  76 ;  times  would  be,  totally  inadequate  com- 
and,  in  his  opinion.  Chancellor  Greene  as-  pensation  if  such  land  is  to  be  used  as  a 
signs  the  following  as  the  reasons  of  his  public  market  place.  Few  things  would 
judgment :  'The  use  of  the  road  is  nearly  be  more  unjust  than,  when  compensation 
identical  with  that  of  the  ordinary  high-  has  been  made  for  land  in  view  of  one  of 
way.  The  motive  power  is  the  same,  these  purposes,  to  allow  it  to  be  used 
The  noise  and  jarring  of  the  street  by  without  compensation  for  the  other.  The 
the  cars  is  not  greater,  and  ordinary  less,  right  of  the  public  in  a  highway  consists 
than  that  produced  by  omnibuses  and  in  the  privilege  of  passage,  and  such  priv- 
otlier  vehicles  in  ordinary  use.  Admit  ileges  as  are  annexed  as  incidents  by 
that  the  nature  of  the  use,  as  respects  the  usage  or  custom,  as  the  right  to  make 
travelling  public,  is  somewhat  variant,  sewers  and  drains,  and  to  lay  gas  and 
how  does  it  prejudice  the  land-owner?  water  pipes.  Tliese  subordinate  privi- 
Is  his  property  taken  1  Arc  his  rights  as  leges  are  entirely  consistent  with  the  pri- 
a  land-owner  affected  ?  Does  it  interfere  inary  use  of  the  highway,  and  are  no 
with  the  use  of  his  property  any  more  detriment  to  the  land-owner.  But  I  am 
than  the  ordinary  highway  1  '  It  is  clear  not  aware  of  any  case  in  which  it  lias 
that  this  reasoning  can  have  no  appropri-  been  held  that  the  pulbic  has  any  riglit  in 
ate  application  to  a  case  in  which  it  ap-  a  highway  which  is  incongruous  with  the 
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appropriated  to  another,  there  must  be  distinct  and  express 
legislative  authority.^ 

purpose  for  which  it  was  originally  ere-  249 ;  modified  in  Lake  Erie  &  Weetem 
ated,  and  which  at  the  tame  time  it  ii^u-  Kjr.  Co.  v.  City  of  Kolcoroo,  130  Ind.  224, 
rioiis  to  the  proprietor  of  the  soil.  Such  29  N.  £.  780 ;  Minneapolis  Western  Ry. 
certainly  has  not  been  the  course  of  jadi-  Co.  v,  Minneapolis  &  St  Louis  Ry.  Co., 
cial  decision  in  our  own  courts.  Indeed  61  Minn.  602,  63  N.  W.  1035.  Part  of 
the  cases  appear  to  be  all  ranged  on  the  school  house  site  may  be  taken  for  a  pub- 
opposite  side.  I  hare  sliown  tliat  the  lie  way,  though  such  taking  to  some 
legalization  of  the  use  of  a  street  by  a  extent  diminishes  its  usefulness :  East- 
horse  railroad  has  been  carefully  placed  hampton  u,  Hampshire  County,  154  Mass. 
on  the  ground  that  such  an  appropriation  424,  28  N.  £.  298,  18  L.  R.  A.  157.3 
of  tlie  street  was  merely  a  new  mode  of  ^  In  re  Boston,  &c.  R.  R.  Co.,  53  N.  Y. 
its  legitimate  and  ordinary  use.  The  457 ;  State  v.  Montclair  R.  Co.,  35  N.  J. 
rationale  adopted  excludes  by  necessary  328 ;  Railroad  Co.  v.  Dayton,  28  Ohio  St 
implication  the  hypotliesis  that  the  dedi-  510  ;  Stanley  v,  Davenport,  54  Iowa,  4<53, 
cation  of  a  street  to  a  new  purpose,  incon-  2  N.  W.  1064,  6  N.  W.  706,  87  Am.  Rep. 
sistent  with  its  original  nature,  would  be  216 ;  ^Suburban  Rap.  Trans.  Co.  o.  City 
legal  with  respect  to  the  uncompensated  of  N.  Y.,  128  N.  Y.  510, 28  N.  £.  525,  rev.  60 
land-owner.  But  beyond  this  it  has  been  Hun,  577.  Wharves  of  railway  company, 
expressly  declared  that  such  superadded  for  public  wharves,  authority  for  may  be 
use  would  be  illegal.  In  the  opinion  of  implied,  if  implication  is  clear.  In  re 
Mr.  Justice  Haines,  in  Starr  r.  Camden  Mayor  of  City  of  New  York,  135  N.  Y. 
&  Atlantic  R.  R.  Co.,  24  N.  J.  592,  it  is  253,  31  N.  E.  1043,  31  Am.  St.  825.  Rail- 
very  explicitly  held  that  the  constitution  way  lands  for  street  crossing  with  viaduct 
of  this  State  would  prevent  the  legislature  rather  than  at  grade,  not  under  general 
from  granting  to  a  railroad  company  a  authority  to  cross.  111.  Cent.  Ry.  Co.  v. 
right  to  use  a  public  highway  as  a  bed  City  of  Chicago,  141  UL  586,  30  N.  E. 
for  their  road  witliout  first  making  com-  1044,  17  L.  R.  A.  530.  Railway  depot 
pensation  to  the  owner  of  the  soil.  And  grounds  for  street :  Cin.,  Wab.  &  M.  Ry. 
in  the  case  of  Hinuhman  v.  The  Paterson  Co.  v.  City  of  Anderson,  139  ind.  490,  38 
Horse  Railroad  Co.,  already  cited,  Chan-  N.  E.  167,  47  Am.  St  285,  citing  previ- 
cellor  Greene  quotes  these  views,  and  gives  ous  Indiana  cases  and  others.  Colorado 
the  doctrine  the  high  sanction  of  his  own  E.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  41 
approval.  See  also  the  Central  R.  R.  Co.  Fed.  Rep.  293.]  In  a  case  where  a 
V.  Hetfield,  29  N.  J.  206.'*  steamboat  company's  dock  was  suffered 
The  learned  Judge  then  distinguishes  to  be  taken  by  a  railroad,  it  was  said 
Wright  V.  Carter,  27  N.  J.  76,  and  quotes,  tliat  the  test  of  whether  land  is  thus 
as  sustaining  his  own  views,  State  v,  held  for  public  use  '*  appears  to  be  not 
Mayor,  &c.  of  Mobile,  5  Porter,  279,  what  the  owner  does  or  may  choose  to 
80  Am.  Dec.  564 ;  Trustees  of  Presby-  do,  but  what  under  the  law  it  must  do, 
terian  Society  v.  Auburn  &  Rochester  and  whether  a  public  trust  is  impressed 
R.  R.  Co.,  3  Hill,  567 ;  Williams  v.  N.  Y.  upon  it."  Matter  of  New  York,  L.  &  W. 
C.  R.  R.  Co.,  16  N.  Y.  97 ;  Angell  on  R.  R.  Co.,  99  N.  Y.  12,  1  N.  E.  27.  One 
Higliways,  §  243  et  seq.,  and  cases  cited,  railroad  may  condemn  an  easement  to 
QA  public  park  may  be  taken  for  rapid  cross  another.  East  St.  Louis  Conn.  Ry. 
transit  railway:  Suburban  Rapid  Tran-  Co.  v.  East  St.  Louis,  &c.  Co.,  108  111. 
sit  Co.  V.  City  of  New  York,  128  N.  Y.  265;  Toledo  A.  A.  &cRy.  Ca  ».  Detroit, 
510,  28  N.  E.  52.5,  rev.  60  Hun,  577.  &c.  R.  R.  Co.,  62  Mich.  564,  29  N.  W. 
Higliway  for  railway:  Louisville  &  W.  500  ;  [Minn.  &  St  Louis  Ry .  Co.  v.  Minn. 
Ry.  Co.  V,  Whitley  Co.  Court,  95  Ky.  West.  Ry.  Co.,  61  Minn.  502,  68  N.  W. 
216,  24  S.  W.  604,  44  Am.  St.  Rep.  220,  1035;  United  N.  J.  Ry.  &  Canal  Co.  v, 
note;  Chicago  &  Northwestern  Ry.  Co.  Nat'l  Docks  &  N.  J.  J.  C.  Ry.  Co.,  52 
p.  Chicago,  151  111.  348,  37  N.  E.  842;  N.J.  L.  90,  18  Atl.  574;  Nat'l  Docks  & 
City  of  Valparaiso  v.  Chicago  &  Grantl  N.  J.  J.  C.  Ry.  Co.  v.  State,  53  N.  J  L. 
Trunk  Ry.  Co.,  123  Ind.  467,  24  N.  E.  217,  21  Atl.  570,  26  Am.  St  421;  Mem- 
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Although  the  regulation  of  a  navigable  stream  will  give  to  the 
persons  incidentally  afiFected  no  right  to  compensation,  jet  if  the 
stream  is  diverted  from  its  natural  course,  so  that  those  entitled 
to  its  benefits  are  prevented  from  making  use  of  it  as  before,  the 
deprivation  of  this  right  is  a  taking  which  entitles  them  to  com- 
pensation, notwithstanding  the  taking  maj  be  for  the  purpose  of 
creating  another  and  more  valuable  channel  of  navigation.^  The 
owners  of  land  over  which  such  a  stream  flows,  although  they  do 
not  own  the  flowing  water  itself,  yet  have  a  property  in  the  use 

phtt  &  C.  Ry.  Co.  V.  Birmingham  S.  &  T.  Park,  &c.  R.  R.  Co.  v,  Williamson,  91 

K   Ry.  Co.,  96  Ala.  571, 11  So.  642,  18  K.    Y.  552,  or  hy  purchaM:    St.  Paul 

L.  R.  A«  166.^    When  by  agreement  it  Union  Depot  Co.  r.  St.  Paul,  90  Minn. 

already  has  a  crossing,  a  furtlier  one  may  359.  15  N.  W.  684.    Compare  New  York 

be  condemned.    Chicago  &  W.  I.  R.  II.  &  L.  B.   R.  R.  Co.  o.    Drummond,  46 

Co.  V.  lU.  Centr.  R.  K.  Co.,  113  III  156.  N.  J.  L.  644.    Nor  may  a  ditch  be  located 

One  railroad  may  not  condemn  a  strip  lengthwise  of  a  railroad  right  of  way. 

lengthwise  of  another  without  express  Baltimore  &  0.  &c.  R.  R.  Co.  v.  North, 

legislative  authority.    Alexandria  &  F.  103  Ind.  486,  8  N.  E.  144.     Without  such 

Ry.  Co.  V.  Alexandria,  &c.  R.  R.  Co.,  75  autliority  a  railroad  may  not  condemn 

Va.  780 ;  Barre  R.  R.  Co.  v.  Montpelier,  land  dedicated  as  a  levee :  Oregon  Ry. 

Ac.   R.  R.  Co.,  61  Vt   1,   17   Atl.  923,  Co.  v.  Portland,  9  Oreg  231;  nor  a  school 

4  L.  R.  A.  785 ;  [[Seattle  &  M.  Ry.  Co.  district,  a  |ioor  farm  for  school  site.    Ap- 

V.  Sute,  7  Wash.  160,  34   Pac.  551,  38  pealofTynme  School  Dist,  15  Atl.  667. 

Am.  St.  866,  22  L.  R.  A.  217 ;  Minn.  &  The  existing  use  must  be  actual  and  in 

St.  Louis  Ry.  Co.  v,  Minn.  West.  Ry.  Co.,  good  faith.     Rochester,  H.  &  L.  R.  R.  Co. 

61  Minn.  602. 63  N.  W.  1035 ;  In  re  Provi-  v.  New  York.  &c.  Co.,  110  N.  Y.  128,  17 

dance  &  W.  Ry.  Co.,  17  U.  I.  324,  21  AU.  N.  E.  680 ;  Matter  of  Rochester  H.  &  L. 

965.^    Nor  may  it  take  a  considerable  R.  R.  Co.,  Id.  119,  17  N.  E.  678;  New 

portion  of  another's  yard   unless  abso*  York  &  A.  R.  R.  Co.  t*.  New  York,  &c. 

lutely  necessary.     Appeal  of  Sharon  Ry.,  R.  R.  Co.,  11  Abb.  N.  C.  386.    See  also 

122  Pa:  St.  533, 17  Atl.  231,9  Am.  St.  133,  cases,  p.  757,  note  3,  ante.     When  for  a 

and  note,  137.    But  see  Chicago  &  N.  W.  way  land  already  used  for  that  purpose  is 

Ry.  Co.  V.  Chicago,  &c.  R.  R.  Co.,  112  III.  taken,  everything  upon  it  is  also  taken ; 

589.    As  to  the  right  of  condemnation  such    as    flagstones,    bridges,    culverts, 

where  a  track  is  already  laid  in  a  narrow  &c. ;   and    the   assessment   of  damages 

pass,  see  Anniston,  &c.  R.  R  Co.  v.  Jack-  should  cover  the  whole :  Ford  v.  County 

sonrille,  Ac.  R.  R.  Co.,  82  Ala.  297,  2  So.  Commissioners,   64   Me.  408 ;   also  any 

710;  Montana  Centr.  Ry.  Co.  v.  Helena,  buildings  which  it  may  be  necessary  to 

Ac.  Co.,  6  Mont  416,  12  Pac.  016;  Den-  destroy.    Lafayette,  &c.  K.  R.  Co.  v.  Wins- 

▼er  A  R.  G.  Ry .  Ca  P.  Denver,  Ac.  Co.,  17  low,  66   III.  219.     [[Legislature  cannot 

Fed.  Rep.  867 ;  III.  Centr.  R.  R.  Co.  v.  authorize  the  taking  by  one  from  another 

Chicago,  Ac.  R.  R.  Co.,  122  111.  473,  13  of  property  held  for  a  public  use  to  be 

N.  B.  140.    If  by  necessary  implication  held  by  that   other  for  the  same  use. 

under  the  circumstances  snch  power  is  Cary  Library  v.  Bliss,  151  Mass.  861.  25 

intended  to  be  granted,  a  lengthwise  con-  N.  E.  92,  7  L.  R.  A.  765.;] 

demnation  is  valid.    Proridenoe,  Ac.  R.  R.  i  People  v.  Canal  Appraisers,  13  Wend. 

Co.  V.  Norwich,  Ac  B.  R.  Co.,  138  Mass.  855.    And  see  Hatch  v.  Vermont  Central 

277.     Streets    may    be    opened    across  R.  R.  Co.,  25  Vt,  49;  Bellinger  r.  New 

tracks:  St  Paul,  M.  A  H.  Ry.  Co.  v,  York  Central  R.  R    Co.,  23  N.  Y.  42; 

Minneapolis,  85  Minn.  141,  27  N.  W.  600;  Gardner  v.  Newburg,  2  Johns.  Ch.  162, 

Pres't  Ac.  D.  A  H.  C.  Co.  v.  Whitehall,  90  7  Am.  Dec.  526 ;  Thunder  B^y,  Ac.  Ca 

N.  Y.  21 ;  but   not,  without  express  au-  r.  Spepchly,  31  Mich.  386 :   Emporia  v. 

tliority,  across  necessary  depot  ?ronnda  8odcn,2o  Kan.  588,  87  Am.  Rep.  265. 

acquired    by    oondenin.ition.      Prospect 
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of  that  water  as  it  flows  past  them,  for  the  purpose  of  producing 
mechanical  power,  or  for  any  of  the  other  purposes  for  which  they 
can  make  it  available,  without  depriving  those  below  them  of  the 
like  use,  or  encroaching  upon  the  rights  of  those  above;  and 
this  property  is  equally  protected  with  any  of  a  more  tangible 
character.^ 

What  Interest  in  Land  can  be  taken  under  the  Right  of  Eminent 

Domain. 

Where  land  is  appropriated  to  the  public  use  under  the  right 
of  eminent  domain,  and  against  the  will  of  the  owner,  we  have 
seen  how  careful  the  law  is  to  limit  the  public  authorities  to  their 
precise  needs,  and  not  to  allow  the  dispossession  of  the  owner 
from  any  portion  of  his  freehold  which  the  public  use  does  not 
require.  This  must  be  so  on  the  general  principle  that  the  right, 
being  based  on  necessity,  cannot  be  any  broader  than  the  neces- 
sity which  supports  it.  For  the  same  reason,  it  would  seem  that, 
in  respect  to  the  land  actually  taken,  if  there  can  be  any  conjoint 
occupation  of  the  owner  and  the  public,  the  former  should  not 
be  altogether  excluded,  but  should  be  allowed  to  occupy  for  his 
private  purposes  to  any  extent  not  inconsistent  with  the  public 
use.  As  a  general  rule,  the  laws  for  the  exercise  of  the  right  of 
eminent  domain  do  not  assume  to  go  further  than  to  appropriate 
the  use,  and  the  title  in  fee  still  remains  in  the  original  owner. 
In  the  common  highways,  the  public  have  a  perpetual  easement, 
but  the  soil  is  the  property  of  the  adjacent  owner,  and  he  may 
make  any  use  of  it  which  does  not  interfere  with  the  public  right 
of  passage,  and  the  public  can  use  it  only  for  the  purposes  usual 
with  such  ways.^  And  when  the  land  ceases  to  be  used  by  the 
public  as  a  way,  the  owner  will  again  become  restored  to  his 
complete  and  exclusive  possession,  and  the  fee  will  cease  to  be 
encumbered  with  the  easement.^ 

1  Morgan  v.  King,  18  Barb.  284,  85  488,  37  N.  W.  845.  Hay  standing  on 
N.  Y.  454 ;  Grardner  v.  Newburg,  2  Johns,  land  which  has  been  condemned  for  right 
Ch.  162,  7  Am.  Dec.  526;  Emporia  v.  of  way  belongs  to  the  land-owner.  Bailey 
Soden,  25  Kan.  588,  87  Am.  Rep.  265.  r.  Sweeney.  64  N.  H.  296,  9  Atl.  54.1    So 

2  In  Adams  r.  Rivera,  11  Barb.  390,  a  of  ice.  Julien  v.  Woodsmall,  82  lDd.56S. 
person  who  stood  in  the  public  way  and  Where  in  the  course  of  a  sewer  improve- 
abused  tiie  occupant  of  an  adjoining  lot  ment  the  fee  of  an  island  is  not  taken,  the 
was  held  liable  in  trespass  as  being  nn-  gravel  taken  from  it  may  be  used  else- 
lawfully  there,  because  not  using  the  where  in  the  sewer  work.  Titus  d. 
highway  for  the  purpose  to  wliich  it  was  Boston,  149  Mass.  164,  21  N.  £.  310. 
appropriated.  See,  as  to  what  is  a  proper  '  Dean  v,  Sullivan  R.  R.  Co.,  22  N.  H. 
use  of  highway  by  land,  Bliss  v.  South  316;  Blake  v.  Rich,  34  N.  H.  282;  Henry 
Hadley,  145  Mass.  91, 18  N.  E.  352 ;  Gul-  v.  Dubuque  &  Pacific  R.  R.  Co.,  2  Iowa, 
linev.Lowell,  144Mass.491,  UN.  E.723;  288;  Weston  v.  Foster,  7  Met.  297; 
by  water,  Sterling  v,  Jackson,  69  Mich.  Quimby  v,  Vermont  Central  R.  R.  Co.,  23 
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It  seems,  however,  to  be  competent  for  the  State  to  appropriate 
the  title  to  the  land  in  fee,  and  so  to  altogether  exclude  any  use 
by  the  former  owner,  except  that  which  every  individual  citizen 
is  entitled  to  make,  if  in  the  opinion  of  the  legislature  it  is  need- 
ful that  the  fee  be  taken.^  The  judicial  decisions  to  this  effect 
proceed  upon  the  idea  that,  in  some  cases,  the  public  purposes 
cannot  be  fully  accomplished  without  appropriating  the  complete 
title;  and  where  this  is  so  in  the  opinion  of  the  legislature, 
the  same  reasons  which  support  the  legislature  in  their  right  to 
decide  absolutely  and  finally  upon  the  necessity  of  the  taking  will 
also  support  their  decision  as  to  the  estate  to  be  taken.  The 
power,  it  is  said  in  one  case,  ^^  must  of  necessity  rest  in  the  legis- 
lature, in  order  to  secure  the  useful  exercise  and  enjoyment  of 
the  right  in  question.  A  case  might  arise  where  a  temporary 
use  would  be  all  that  the  public  interest  required.  Another  case 
might  require  the  permanent  and  apparently  the  perpetual  occu- 
pation and  enjoyment  of  the  property  by  the  public,  and  the  right 
to  take  it  must  be  coextensive  with  the  necessity  of  the  case,  and 
the  measure  of  compensation  should  of  course  be  graduated  by 
the  nature  and  the  duration  of  the  estate  or  interest  of  which  the 
owner  is  deprived."^  And  it  was  therefore  held,  where  the 
statute  provided  that  lands  might  be  compulsorily  taken  in  fee- 
simple  for  the  purposes  of  an  almshouse  extension,  and  they  were 
taken  accordingly,  that  the  title  of  the  original  owner  was  thereby 
entirely  divested,  so  that  when  the  land  ceased  to  be  used  for  the 
public  purpose,  the  title  remained  in  the  municipality  which  had 
appropriated  it,  and  did  not  revert  to  the  former  owner  or  his 
heirs.^    And  it  does  not  seem  to  be  uncommon  to  provide  tliat, 

Vt.  3S7;  Gietj  v.  Cincinnati,  &c.  R.  R.  ^  Heyward  v.  Mayor,  &c.  of  New  York, 

Co.,  4  Ohio  St.  808.     See   Skillman   v.  7  N.  Y.  814,  825.    See  also  Dingley  v. 

Chicago,  &c.  Ry.  Co.,  78  Iowa,  404,  48  Boston,  100  Mats.  644 ;  Brooklyn  Park 

N.  W.  276^  ante,  p.  706>  note  1.  Coni'rs  r.  Armstrong,  2  Lans.  429 ;  s.  c. 

1  Roanoke  City  o.  Berkowitx,  80  Va.  on   appeal,  46   N.   Y.  234,  and  6  Am. 

616.    See  Matter  of  Amsterdam  Water  Kep.  70. 

Commissioners,  96  N.  Y.  851.  This,  how-  '  Hey  ward  v.  Mayor,  &c.  of  New 
ever,  is  forbidden  by  the  Constitution  of  York,  7  N.  Y.  814.  And  see  Baker  v. 
Illinois  of  1870,  in  the  case  of  land  taken  Johnson,  2  Hill,  342 ;  Wheeler  t^.  Roches- 
for  railroad  tracks.  Art.  2,  §  18.  And  ter,  &c.  R.  R.  Co.,  12  Barb.  227 ;  Munger 
we  think  it  would  be  difficult  to  demon-  i;.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349 ; 
■trate  the  necessity  for  appropriating  the  Rexford  v.  Knight,  11  N.  Y.  308 ;  Coin- 
fee  in  case  of  any  thon>ughfare ;  and  if  monwealth  v.  Fisher,  1  Pen.  &  Watts,  462 ; 
nerer  needful,  it  ought  to  be  held  incom-  De  Varaigne  o.  Fox,  2  Blatch.  95 ;  Coster 
petenL  See  New  Orleans,  &c.  R.  R.  Co.  p.  N.  J.  R.  R.  Co.,  28  N.  J.  227;  Plitt  r. 
V.  Qay,82La.  Ann  471.  QAny  easement  Cox,  43  Pa.  St.  486;  Brooklyn  Pi^rk 
or  right  connected  with  land  may  be  Com'rs  r.  Armstrong,  45  N.  Y.  234, 6  Am. 
taken  as  well  as  the  absolute  fee.  John-  Rep.  70 ;  Water  Works  Co.  v.  Burkhart, 
ston  p.  Old  Colony  R.  Co.,  18  R.  I.  042,  41Ind.364.  Compare  Gebhardt  t\  Reeves, 
29  Atl.  694,  49  Am.  St  8OO.3  75  lU.  301. 
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in  the'  caso  of  some  classes  of  public  ways,  and  especially  of  city 
and  village  streets,  the  dedication  or  appropriation  to  the  public 
use  shall  vest  the  title  to  the  land  in  the  State,  county,  or  city ; 
the  purposes  for  which  the  land  may  be  required  by  the  public 
being  so  numerous  and  varied,  and  so  impossible  of  complete 
specification  in  advance,  that  nothing  short  of  a  complete  owner- 
ship in  the  public  is  deemed  sufficient  to  provide  for  them.  In 
any  case,  however,  an  easement  only  would  be  taken,  unless  the 
statute  plainly  contemplated  and  provided  for  the  appropriation 
of  a  larger  interest.* 

The  Damaging  of  Property, 

In  addition  to  providing  for  compensation  for  the  taking  of 
property  for  public  use,  several  States  since  1869  have  embodied 
in  their  constitutions  provisions  tliat  property  shall  not  be 
"  damaged  "  or  "  injured  "  in  the  course  of  public  improvements 
without  compensation.^  The  construction  of  these  provisions 
has  not  been  uniform.  In  some  cases  they  are  held  to  require 
compensation  only  where  like  acts  done  by  an  individual  would 
warrant  the  recovery  of  damages  at  common  law.^    In  others  a 

^  Barclay  v.  Howeirs  Lessee,  6  Pet  property  and  wliich  gives  to  it  an  addi- 

498 ;  Rust  v.  Lowe,  6  Mass.  90 ;  Jackson  tional  value,  and  tliat  by  reason  of  such 

V.  Rutland  &  B.  R.  R.  Co.,  25  Vt.  150;  disturbance  he  has  sustained  a  special 

Jackson  v.  Hatliaway,  15  Johns.  447.  damage  with  respect  to  his  property  in 

'  Constitution  of  Alabama,  Art.  XIIL,  excess  of  that  sustained  by  the  public 

§  7;  Arkansas,  Art.  II.  §  22  ;  California,  generally.    In  the  absence  of  any  statu* 

Art.  I.   §   14 ;  Colorado,  Art.  II.  §  14 ;  tory,  or  constitutional  provisions  on  the 

Georgia,  Bill  of  Rights,  I.  §  8 ;  Illinois,  subject,  the  coiumon  law  afforded  redresa 

Art.  II.  §  13 ;  Louisiana,  Art.  156 ;  Mis-  in  all  such  cases,  and  we  have  no  doubt 

touri,    Art.   I.  §   20 ;  Nebraska,   Art.  I.  it  was  the  intention  of  the  framers  of  the 

§21;  Pennsylvania,  Art.  I.  §  8;  Texas,  present  constitution  to  require  compensa- 

Art  I.  §  17 ;   West  Virginia,  Art.  IIL  tion  to  be  made  in  all  cases  where  but 

§  9.  for  some  legislative  enactment  an  action 

*  The  purpose  was  to  impose  on  cor-  would  lie  at  the  common  law."  Afulkey, 
porations  "  having  the  right  of  eminent  J.,  in  Rigney  f .  Chicago,  102  HI.  64 ;  fol- 
domain  a  liability  for  consequential  dam-  lowed  in  Chicago  v,  Taylor,  125  U.  S. 
ages  from  which  they  had  been  previously  161,  8  Sup.  Ct.  Rep.  820 ;  Rude  v.  St. 
exempt,"  when  for  doing  the  same  act  Louis,  93  Mo.  408,  6  S.  W.  257.  To  the 
an  individual  would  have  been  liable,  same  effect  is  Trinity  &  S.  Ry.  Co.  r. 
Edmundson  v,  Pittsburgh,  &c.  R.  R.  Co.,  Meadows,  73  Tex.  32,  3  L.  R.  A.  565, 11 
111  Pa.  St  316,  2  Atl.  404.  "  Injured "  S.  W.  145;  QAustm  ©.  Augusta  T.  Ry. 
means  such  legal  wrong  as  would  have  Co.,  108  Ga.  671, 84  S.  E.  852,47  L.  R.  A. 
been  the  subject  of  an  action  for  damages  755.  To  "  damage  "  property  within  the 
at  common  law.  Pennsylvania  R.  R.  Co.  meaning  of  that  term  as  used  in  the 
v.  Marchant,  119  Pa.  St.  541, 18  Atl.  090;  Georgia  constitution  there  must  be  some 
Pa.  S.  V.  R.  R.  Co.  V.  Walsh,  124  Pa.  St.  physical  interference  with  property  or 
544,  17  Atl.  186.  '*  In  all  cases,  to  war-  with  a  right  or  use  appurtenant  to  prop- 
rant  a  recovery  it  must  appear  that  there  erty.  A  railway  company  it  nol  liable, 
has  been  some  direct  physical  disturbance  therefore,  to  the  owner  of  real  proper^ 
of  a  right,  eitlier  public  or  private,  which  for  diminution  in  the  market  value  re- 
the  plaintiff  enjoys  in  connection  with  his  suiting  from  the  making  of  noiae  or 
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broader  scope  has  been  given  to  tbem.^  Compensation  has  been 
awarded  under  them  for  the  laying  of  a  railroad  track  in  the 
street,  the  fee  of  which  the  abutter  does  not  own;^  for  a  change 
in  the  grade  of  the  street ; '  for  cutting  ofif  egress  by  it ;  *  and  for 

tending  forth  of  smoke  and  cinders  cans-  Denver  Circle  R.  R.  Co.  v.  Nestor,  lOCoL 

iug  personal  inconvenience  and  discom-  408,  15  Pac.  714.    The  damages  are  not 

fort  only  to  the  occupants.   Austin  v.  Ter-  restricted  to  such  as  could  reasonably 

minal  Ry.  Co.,  108  Ga.  671,  34  S.  E.  852,  have  been  anticipated  when  the  structure 

47  L.  U.  A.  755.    Under  constitution  pro-  was  built.    Omaha  &  R.  V.  R.  R.  Co.  v. 

Tiding  for  compensation  where  property  Stauden,  22  Neb.  848,    85  N.    W.  188. 

is  "  injured/'  one  whose  property  is  de-  QDepreciation  in   value    by    reason  of 

predated,  in  common  with  others  of  the  noise,  smoke,  and  vibration  incident  to 

general  public,  by  reason  of  noise,  smoke,  the  operation  of  a  railway  near  by,  but 

etc.,  resulting  from  the  ordinary  opera-  entirely  on  lands  of  private  persons,  is 

tion  of  a  railway,  and  suffered  by  the  '*  damage "  within  meaning  of  the  term 

public  generally,  Is  not  entitled  to  com-  in  the  constitution,  though  no  land  taken, 

pensation.    But  if  by  reason  of  the  near  Gainesville,  U.  &  W.  Ry.  Co.  v.  Hall,  78 

location  of  a  turn-table  this  depreciation  Tex.  169,  14  S.  W.  250,  9  L.  R.  A.  208.] 
is  unusual  he  is  entitled  to  compensation.         ^  Hot  Springs  R.  R.  Co.  v.  Williamson, 

Louisville  Ry.  Co.  v.  Foster,  22  Ky.  L.  45  Ark.  429 ;  Columbus  &  W.  Ry.  Co.  v. 

458,  67  S.  W.  480,  50  L.  R.  A.  813.]    In  Witherow,  82  AU.  190,  3  So.  23 ;  Denver 

Alabama   the   provision    in   case  of  a  v.  Bayer,  7  Col.  113,  2  Pac.  6 ;  Denver  & 

change  of  grade  is  held  to  cover  only  R.  G.  Ry.  Co.  v.  Bourne,  11  Col.  59,  16 

such  alterations  as  could  not  hare  been  Pac.  839 ;  McMahon  v,  St.  Louis,  &c.  Ry. 

anticipated  at  the  time  of  the  first  tak-  Co.,  41  La.  Ann.  827,  0  So.  640;  Gulf  C. 

ing.     City  Council  of  Montgomery  v.  &  S.  F.  Ry.  Co.  v.  Fuller,  63  Tex.  467 ; 

Townsend,  80  Ala.  489.      The  English  Gottschalk  v.  Chicago,  &c.  R.  R.  Co.,  14 

statute  covering    the    same  ground   as  Neb.  550,  16  N.  W.  475,  17  N.  W.  120. 

these   provisions    receives    substantially  [[Reining  v.  N.  Y.  L.  &  W.  Ry.  Co.,  128 

tlie  same  construction  as  tliat  put  upon  N.  Y.  157,  623,  28  N.  E.  640,  14  L.  R. 

them  in  the  Pennsylvania  cases  noted  A.  133 ;  Jones  v.  Erie  &  W.  V.  Ry.  Co., 

above.    Caledonian  Ry.  Co.  v.  Walker's  151  Pa.  St.  80,  25  Atl.  184, 31  Am.  St.  722, 

Trustees,  L.  R.  7  App.  Cas.  250.  17  L.  R.  A.  758.    So  damages  have  been 

^  The    word    "  damaged '*    embraces  awarded  undereuch  circumstances  though 

more  than  physical   invasions  of  prop-  no  such  specific  constitutional  provision. 

erty.    It  is  not  restricted  to  cases  where  Kansas  N.  &  D.  Ry.  Co.  v.  Cuykendall,  42 

the  owner  is  entitled  to  recover  as  for  a  Kan.  284,  21  Pac.  1051,  10  Am.  St.  479-3 

tort  at  common  law.    Reardon  v.  San  So  of  a   street  railroad.     Campbell  v. 

FrancUco,  66  Cal.  492,  6  Pac.  317.    The  Metrop.  St.  Ry.  Co.,  82  Ga.  820,  0  S.  E. 

language  is  intended  to  cover  *'  all  cases  1078.    In  Illinois  it  is  so  held  as  to  a  track 

in  which  even  in  the  proper  prosecution  in  a  Toad  :  Chicago  &  W.  I.  R.  R.  Co.  v. 

of  a  public  work  or  purpose  the  right  or  Ayres,  106  III.  511 ;  but  not  as  to  one  laid 

property  of  any  person  in  a  pecuniary  in  tlie  street  of  a  city  by  its  permission 

way  may  be  injuriously  affected."    Gulf  under   legislative   authority.      Olney  ». 

C.  &  S.  F.  Ry.  Co.  V.  Fuller,  63  Tex.  467.  Wharf,  115  111.  519,  5  N.  E.  866.    Nor 

See  Gottschalk  v.  Chicago,  &c.  R.  R.  Co.,  can  a  railroad  which  crosses  a  street  com- 

14  Neb.  560, 16  N.  W.  475, 17  N.  W.  120;  plain  that  another  crosses  it  in  the  street. 

Hot  Springs  R.  R.  Co.  i;  Williamson,  45  Kansas  City,  St.  J.,  &c.  R.  R.  Co.  ».  St 

Ark.  429;  Atlanta  ».  Green.  67  Ga.  386 ;  Joseph,  &c,  Co.,  97  Mo.  457, 10  S.  W.  826. 
Denver  r.  Bayer,  7  Col.  118,  2  Pac.  6;         •  Reardon  v,  San  Francisco,  66  Cal. 

«  Rigney  v.  Chicago,  102  III.  64 ;  Chi-  cut  off.    Pa.  S.  V.  R.  R.  Co.  v.  Walsh,  124 

cago  V,  Taylor,  125  U.  8.  161,  8  Sup.  Ct.  Pa.  St.  544, 17  All.  186, 10  Am.  St.  611. 

Rep.  820;  Chicago,  K.  &  N.  Ry.  Co.  v.  See  also  Quigley  ».  Pa.  S.  V.  R.  R.  Co., 

Hazels,  26  Neb.  364,  42  N.  W.  93.    So  if  121  Pa.  St.  85,  15  Atl.  478. 
access  is  rendered*  dangerous  where  not 
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other  damage  from  the  constructioa  of  public  works.^  It  has 
beeu  denied,  however,  where  a  railway  viaduct  has  beeu  built 
on  the  other  side  of  a  narrow  street  from  the  plaintiff's  lot,^  and 
where  the  street  has  been  rendered  impassable  at  some  distance 
from  the  property  of  the  complaining  party,®  and  where  the 
damage  results  from  the  operation  and  not  the  construction  of 
the  work.* 

Compensation  for  Property  Taken, 

It  is  a  primary  requisite,  in  the  appropriation  of  lands  for  pub* 
lie  purposes,  that  compensation  shall  be  made  therefor.  Eminent 
domain  differs  from  taxation  in  that,  in  the  former  case,  the  citi- 
zen is  compelled  to  surrender  to  the  public  something  beyond  his 
due  proportion  for  the  public  benefit.  The  public  seize  and  ap- 
propriate his  particular  estate,  because  of  a  special  need  for  it, 
and  not  because  it  is  right,  as  between  him  and  the  government, 
that  he  should  surrender  it.^  To  him,  therefore,  the  benefit  and 
protection  he  receives  from  the  government  are  not  sufficient 
compensation;  for  those  advantages  are  the  equivalent  for  the 
taxes  he  pays,  and  the  other  public  burdens  he  assumes  in  common 
with  the  community  at  large.     And  this  compensation  must  be 

492,  6  Pac.  317 ;  AtlanU  v.  Green,  67  Ga.  St.  541, 13  Atl.  690, 4  Am.  St.  659.    [[See 

386;    Moon    i;.    Atlanta,    70    Ga.    611;  Pennsylyania,  &c.  Ry.  o.  Walsh,  124  Pa. 

Sheehv  v.  Kansas  City,  &c.  Co.,  94  Mo.  St.  544, 17  Atl.  186, 10  Am.  St.  611,  where 

574,  7  S.  W.  579 ;  New  Brighton  v.  Peii^  these  cases  are  interpreted  as  holding  that 

sol,  107  Pa.  St.  280;  Hutchinson  v.  Par-  the  constitutional  provision  was  not  in- 

kersbiirg,  25  W.  Va.  226.     So  as  to  the  tended  to  apply  to  injuries  which  are  the 

establishment  of  the  grade.    Harmon  v,  result  of  the  operation  of  the  railway,  at 

Omaha,  17  Neb.  548,  23  N.  W.  503.    But  distinguished  from  such  as  result  from  its 

if  after  a  grade  is  established  one  buys  construction.    It  is  here  held  that  where 

and  the  walk  is  then  cut  dowu  to  grade,  access  to  abutting  property  is  cut  off  or 

there  is  no  damage.    Denver  v.  Vernia,  rendered  dangerous,  the  provision  is  ap- 

8  Col.  399, 8  Pac.  656.    In  Alabama  there  plicable.^ 

is  none,  if  the  change  might  have  been  *  Rude  v.  St.  Louis,  93  Mo.  408, 6  S.  W. 

anticipated.    City  Council  of  Montgom-  257 ;  East  St.  Louis  v.  O'flynn,  119  lU. 

ery  v.  Townsend,  80  Ala.  489.  200, 10  N.  E.  395. 

^  In  Omaha  Horse  Ry.  Co.  v.  Cable  *  Pennsylvania  R.  R.  Co.  i7.  Marchant, 

Tramway  Co.,  32  Fed.  Rep.  727,  the  lay-  119  Pa.  St.  541,  13  Atl.  690,  4  Am.  St. 

ing  of  a  cable  road  by  the  side  of  a  horse  659.    See  Caledonian  Ry.  Co.  o.  Walker's 

railroad  was  held  a  damaging.    So  of  the  Trustees,  L.  R.  7  App.  Cas.  259.    Nor 

erection  of  a  bridge  near  a  ferry.    Mason  may  damages  be  given  for  negligence  in 

V,  Harper's  Ferry  B.  Co.,  17  W.  Va.  396.  the  construction.    Edinundson  v,  Pitta- 

But  the  clogging  of  a  stream  caused  by  burgh,  &c.  R.  R.  Co.,  Ill  Pa.  St.  316,  2 

the  removal  of  timber  incidental  to  proper  Atl.  404;  Atlanta  v.  Word,  78  Ga.  276. 

railroad  construction  is  not  a  ground  for  Contra^   Omaha  &   R.   V.  R.  R.  Co.  v. 

damages.     Trinity  &  S.  R.   Ry.  Co.  v.  Standen,  22  Neb.  343,  35  N.  W.  188. 

Meadows,  78  Tex.  32,  11  S.  W.  145.  ^  People  t;.  Mayor,  &c.  of  Brooklyn, 

3  Pennsylvania  R.  R.  Co.  v.  Lippin-  4  N.   Y.  419;    Woodbridge  r.  Detroit, 

cott,  116  Pa.  St.  472,  9  Atl.  871 ;  Penn-  8  Mich.  274;    Booth  v.  Woodbury,  S3 

sylvania  R.  R.  Co.  v,  Marchant,  119  Pa.  Conn.  118. 
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pecuniary  in  its  character,  because  it  is  in  the  nature  of  a  pajrment 
for  a  compulsory  purchase.^ 

Tlie  time  when  the  compensation  must  be  made  may  depend 
upon  the  peculiar  constitutional  provisions  of  the  State.  In  some 
of  the  States,  by  Express  constitutional  direction,  compensation 
must  be  made  before  the  property  is  taicen.  No  constitutional 
principle,  however,  is  violated  by  a  statute  which  allows  private 
property  to  be  entered  upon  and  temporarily  occupied  for  the 
purpose  of  a  survey  and  other  incipient  proceedings,  with  a  view 
to  jud^i^ing  and  determining  whether  or  not  the  public  needs  re- 
quire the  appropriation,  and,  if  they  do,  what  the  proper  location 
shall  be ;  and  the  party  acting  under  this  statutory  authority 
would  neither  be  bound  to  make  compensation  for  the  temporary 
possession,  nor  be  liable  to  action  of  trespass.*  When,  however, 
the  land  has  been  viewed,  and  a  determination  arrived  at  to  ap- 
propriate it,  the  question  of  compensation  is  to  be  considered  ;  and 
in  the  absence  of  any  express  constitutional  provision  fixing  the 
time  and  the  manner  of  making  it,  the  question  who  is  to  take  the 
property  —  whether  the  State,  or  one  of  its  political  divisions  or 
municipalities,  or,  on  the  other  hand,  some  private  corporation  — 
may  be  an  important  consideration. 

When  the  property  is  taken  directly  by  the  State,  or  by  any 
municipal  corporation  by  State  authority,  it  has  been  repeatedly 
held  not  to  be  essential  to  the  validity  of  a  law  for  the  exercise  of 
the  right  of  eminent  domain,  that  it  should  provide  for  making 
compensation  before  the  actual  appropriation.  It  is  sufficient  if 
provision  is  made  by  the  law  by  which  the  party  can  obtain  com- 
pensation, and  that  an  impartial  tribunal  is  provided  for  assess- 
ing it.^    The  decisions  upon  this  point  assume  that,  when  the 

1  The  effect  of  the  right  of  eminent  that  taken  and  the  amount  of  damage* 

domain  against  the  individual  "amounts  for  injury  to  that  not  taken.   Tliis  results 

to  nothing  more  than  a  power  to  oblige  in  a  taking  without  compensation.    City 

him  to  sell  and  convey  when  the  public  of  Bloomington  v.  Latham,  142  111.  462, 

necessities   require  it."     Johnson,  J.,  in  32  N.  E.  506,  18  L.  B.  A.  487.]     The 

Fletcher  v.  Peck,  6  Cranch,  87, 145.    And  power  of  a  treaty  is  such  that  it  may  take 

see  Bradshaw  r.  Rogers,  20  Jolms.  108,  private   property  without  compensation, 

per  S/tenrer,  Ch.  J. ;  People  v.  Mayor,  &c.  Cornet  r.  Winton,  2  Yerg.  148. 

of  Brooklyn,  4  N.  Y.  419;  Carson  v.  Cole*  ^  Bloodgood  v.  Mohawk  &  Hudson  R. 

man,  11  N.J.  Eq.  106;  Young ».  Harrison,  R.  Co.,  14  Wend.  61,  and  18  Wend.  9; 

6  6a.  180;  United  States  v.  Minnesota,  Cushman  t*.  Smith,  34  Me.  247;  Nichols 

Ac.  R.  R.  Co.,  1  Minn.  127 ;  Railroad  Co.  v.  Somerset,  &c.  R.  R.  Co.,  43  Me.  356; 

i;.Ferris,26Tex.688;  Curranir.  Shattuck,  Mercer  p.  Mc Williams,   Wright  (Ohio), 

24Cal.427;  State  ».  Graves.  19  Md.  861 ;  182;    Walther  v,  Warner,  25  Mo.  277; 

Weckler  v.   Chicago,    61    III  142,    147.  Fox  w.  W.  P.  R.R.  Co.,  81  Cal.638;  State 

[Constitutional  requirement  of  compen-  v.  Seymour,  35  N.  J.  47,  53. 

sation  is  not  satisfied  by  taxing  back  on  *  Bloodgood    v.  Mohawk  &  Hudson 

portion  of  lands  not  taken,  the  value  of  R.  R.  Co.,  18  Wend.  9 ;  Rogers  v.  Brad- 
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State  has  provided  a  remedy  by  resort  to  which  the  party  can 

have  his  compensation  assessed,  adequate  means  are  afforded  for 
its  satisfaction ;  since  the  property  of  the  municipality,  or  of  the 

State,  is  a  fund  to  which  he  can  resort  without  risk  of  loss.^     It 

shaw,  20  Johns.  744;  Calking  v.  Baldwin,  is  thus  taken,  it  is,  I  apprehend,  the  aet- 
4  Wend.  667,  21  Am.  Dec.  168 ;  Case  tied  doctrine,  even  as  respects  the  State 
V.  Thompson,  6  ViTend.  634 ;  Fletcher  v,  itself,  that  at  least  certain  and  ample  pro- 
Auburn  &  Syracuse  U.  li.  Co.,  25  Wend,  vision  must  first  be  made  by  law  (ezcppt 
462;  Kezford  v.  Knight,  11  N.  Y.  808;  In  cases  of  public  emergency),  so  that 
Taylor  v.  Marcy,  25  111.  518;  Callison  v.  the  owner  can  coerce  payment  through 
Hedrick,  15  Gratt.  244 ;  Jackson  v.  Winn's  the  judicial  tribunals  or  otherwise,  witli- 
Heirs,  4  Lit  823;  People  v.  Green,  8  out  any  unreasonable  or  unneccsaarj 
Mich.  496;  Lyon  p.  Jerome,  26  Wend,  delay;  otherwise  the  law  making  the 
485,  497,  per  Verplanck,  Senator;  Gard-  appropriation  is  no  better  than  blank 
ner  v.  Newburg,  2  Johns.  Ch.  162,  7  paper.  Bloodgood  v.  Mohawk  &  Hudson 
Am.  Dec  526 ;  Charlestown  Branch  R.  R.  Co.,  18  Wend.  9.  The  provisions 
li.  R.  Co.  V.  Middlesex,  7  Met.  78 ;  Har-  of  the  statute  prescribing  the  mode  of 
per  V.  Richardson,  22  Cal.  251 ;  Baker  v.  compensation  in  cases  like  the  present, 
Johnson,  2  Hill,  842;  People  v.  Hayden,  when  properly  understood  and  adminis- 
6  Hill,  359 ;  Orr  v.  Qnimby,  54  N.  H.  590;  tered,  come  f^Uy  up  to  tliis  great  funda- 
Ash  t*.  Cummings,  50  N.  H.  591;  White  mental  principle;  and  even  if  any  doubt 
V.  Nashville,  &c.  R.  R.  Co.,  7  Heisk.  518 ;  could  he  entertained  about  their  true 
Simms  v.  Railroad  Co.,  12  Heisk.  621 ;  construction,  it  should  be  made  to  lean  in 
State  V,  Messenger,  27  Minn.  119, 6  N.  W.  favor  of  the  one  that  is  found  to  be  most 
457 ;  Ciiapman  o.  Gates,  54  N.  Y.  182 ;  in  conformity  with  the  constitutional 
Hamersley  u.  New  York,  56  N.  Y.  533;  requisite."  People  v.  Hayden,  6  Hill, 
Loweree  v.  Newark,  88  N.  J.  151;  Brook  859,  301 ;  ^ranson  v.  Gee,  25  Oreg.  462, 
».  Hishen,  40  Wis.  674 ;  Long  r.  Fuller,  36  Pac.  527,  24  L.  R.  A.  355;  Old  Colony 
68  Pa.  St.  170  (case  of  a  school  district) ;  Ry.  Co.  t\  Framingham  Water  Co.,  153 
Smeaton  v.  Martin,  57  Wis.  864, 15  N.  W.  Mass.  561,  27  N.  £.  662, 18  L.  R.  A.  832 ; 
403 ;  Com'rs  of  State  Park  v.  Henry,  88  Sweet  d.  Rechel,  159  U.  S.  380,  16  Sup. 
Minn.  266,  86  N.  H.  874.  [^Provision  re-  Ct.  Rep.  43.3  "  ^  provision  for  com- 
quiring  payment  into  court  in  case  of  an  pensation  is  an  indispensable  attendant 
appeal  from  assessment,  of  double  the  upon  the  due  and  constitutional  exercise 
amount  of  the  assessment  is  adequate,  of  the  power  of  depriving  an  individual 
Cherokee  Nation  v.  Southern  Kansas  Ry.  of  his  property."  Gardner  v.  Newbnrg, 
Co.,  185  U.  S.  641, 10  Sup.  Ct.  Rep.  965;  2  Johns.  Ch.  162,  168,  7  Am.  Dec.  526; 
Sweet  V.  Rechel,  159  U.  S.  880,  40  L.  ed.  Buffalo,  &c.  R.  R.  Co.  r.  Ferris,  26  Tex. 
U.  S.  188,  and  note,  16  Sup.  Ct.  Rep.  43;  588;  Ash  i;.  Cummings,  50  N.  H.  591, 
Backus  i;.  Fort  St.  Union  Depot  Co.,  169  613;  Haverhill  Bridge  Proprietors  r. 
U.  S.  557,  42  L.  ed.  U.  S.  853,  and  note,  County  Com'rs,  108  Mass.  120,  4  Am. 
18  Sup.  Ct.  Rep.  445 ;  Consumer's  Gas  Rep.  518 ;  Langford  v,  Com'rs  of  Ramsay 
Trust  Co.  r.  Harless,  131  Ind.  446,  29  Co.,  16  Minn.  375 ;  Southwestern  R.  R. 
N.  E.  1062,  15  L.  R.  A.  505.  But  pro-  Co.  i;.  Telegraph  Co.,  46  Ga.  43.  [Statute 
yision  for  payment  into  court  of  only  the  making  no  provision  for  measuring  com- 
amount  awarded  is  not  sufficient.  Harris-  pensation  is  void.  Mulligan  v.  City  of 
burg  C.  &  C.  T.  R.  Co.  v.  Harrisburg  &  Perth-Amboy,  52  N.  J.  L.  182,  18  Atl. 
M.  £.  Ry.  Co.,  177  Pa.  St.  585, 85  Atl.  850,  670.  See  also  Tuttle  v.  Justice  of  Knox 
34  L.  R.  A.  439.^  The  same  rule  applies  County,  89  Tenn.  157,  14  S.  W.  486; 
to  the  United  States.  Great  Falls  M'f'g  Cherokee  Nation  o.  Southern  E.  Ry.  Co., 
Co.  i;.  Gariand,  25  Fed.  Rep.  521:  "  Al-  135  U.  S.  641,  10  Sup.  Ct  Rep.  965; 
though  it  may  not  be  necessary,  within  Sweet  v,  Rechel,  159  U.  S.  880, 16  Sup. 
the    constitutional   provision,  that    the  Ct  Rep.  48.^ 

amount  of  compensation  should  be  actu-         ^  In  Commissioners,  &o.  v.  Bowie,  84 

ally  ascertained  and  paid  before  property  Ala.  461,  it  was  held  that  a  provision  by 
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is  essential,  however,  that  the  remedy  be  one  to  which  the  party 
can  resort  on  his  own  motion ;  (a)  if  the  provision  be  such  that 
only  the  public  authorities  appropriating  the  land  are  authorized  to 
take  proceedings  for  the  assessment,  it  must  be  held  to  be  void.^ 
But  if  the  remedy  is  adequate,  and  the  party  is  allowed  to  pursue 
it,  it  is  not  unconstitutional  to  limit  the  period  in  which  he  shall 
resort  to  it,  and  to  provide  that,  unless  he  shall  take  proceedings 
for  the  assessment  of  damages  within  a  specified  time,  all  right 
thereto  shall  be  barred.^  The  right  to  compensation,  when  prop- 
erty is  appropriated  by  the  public,  may  always  be  waived  ;  ^  and 

law  that  compensation,  wlien  aBsessed,  Lamb  tf,  Scliotter,  64  Cal.  319.    But  not 

shoald   be  paid    to   the  owner  by  tlie  after  judgment:    Drath   v.    Burlington, 

count/  treasurer,  sufficiently  secured  its  &c.  R.  K.  Co.,  15  Neb.  867,  18  N.  W.  717  ; 

payment.    And  see  Zimmerman  o.  Can-  nor  after  verdict  when  an  appeal  has 

field,  42  Ohio  St  463 ;  Talbot  v,  Hudson,  been  taken  and  entry  made.     Witt  i;.  St 

16  Gniy,  417 ;  Chapman  o.  Gates,  54  N.  Y.  Paul,  &c.  K.  R.  Co.,  85  Minn.  404,  29 

182.    But  it  is  not  competent  to  leave  N.  W.  161.  But  see  Denver  &  N.  0.  R.  R. 

compensation  to  be  made  from  the  earn-  Co.  v,  Lambom,  8  Col.  380,  8  Pac.  582, 

ings  of  a  railroad  company.    Conn.  Riv.  contra, 

R.  R.  Co.  V.  Commissioners,  127  Mass.         ^  People  &.  Green,  8  Mich.  406 ;  Charles- 

50,  34  Am.  Dec   338.    [[As  to  whether  town  Branch  R.  R.  Co.  v,  Middlesex,  7 

sufficient  where  provision  is  for  payment  Met.  78;  Rexford  o.  Knight,  11  N.  T. 

out  of  special  fund  of  municipality,  see  308;  Taylor  o.  Marcy,  25  111.  518;  Calli- 

/nreLincolnPark,  44Minn.209,  46N.  W.  son  v.  Hedrick,  15  Grat.  244;  Gilmer  o. 

855.^  Lime  Point,  18  Cal.  220 ;  Harper  v.  Rich- 

^  Shepardson    v.    Milwaukee    &    Be-  ardson,  22  Cal.  251 ;  Cupp  v,  Commis- 

loit  R.   R.  Co.,  6  Wis.  605;  Powers  i;.  sioners  of  Seneca,  19  Ohio  St.  173;  Cnge 

Bears,  12   Wis.  213.      See    McCann  v.  r.  Tra)2er,60  Miss.  563.   QSee  Snohomish 

Sierra  Co.,  7  Cal.  121;  Colton  tr.  Rossi,  County  v.  Haywood,  11  Wash.  429,  39 

9  Cal.  595 ;  Ragatx  o.  Dubuque,  4  Iowa,  Pac.  652,  to  the  effect  that  compensation 

843.    An  impartial  tribunal  for  the  ascer-  must  not  be  dependent  upon  application 

uinment  of  the  damage  must  exist  when  for  it.     Contra^  Branson  v.  Gee,  25  Greg, 

the  land  is  taken.    State  v.  Perth  Amboy,  462,  36  Pac.  527,  24  L.  R  A.  355.^ 
52  N.  J.  L.  182,  18  Atl.  670.    But  in         <  Matter  of  Albany  St.,  11  %V^end.  149, 

People  V.  Hayden,  6  Hill,  859,  where  the  25  Am.  Dec.  618;  Brown  v.  Worcester, 

statute  provided  for  appraisers  who  were  18  Gray.  31 ;   ante,  p.  250.     [[Uncondi- 

to  proceed  to  appraise  the  land  as  soon  tional  consent  in  writing  to  construction 

as  it  was  appropriated,  tlie  proper  remedy  is  waiver  of  compensation.      White  v. 

of  the  owner,  if  they  failed  to  perform  Manhattan  Ry.  Co..  189  N.  Y.  19,  34  N.  E. 

this  duty,  was  held  to  be  to  apply  for  a  887.    Knowledge  of  construction  without 

mandamus.    If  land  is  taken  without  pro-  objection  is  not  a  waiver.    Maysville  & 

vision  for  compensation,  the  owner  has  a  B.  S.  Ry.  Co.  v.  Ingraham,  16  Ky.  L.  858, 

common-law  remedy.     Hooker  v.  New  30  S.  W.  8.   See  furtlier  upon  this  ques- 

Haven,  &c.  Co.,  16  Conn.  146,  86  Am.  tion  of  waiver,  Abendroth  t;.  Manhattan 

Dec.  477.    The  party  making  an  appro-  Ry.  Co.,  122  N.  Y.  1,25N.  £.  496, 19  Am. 

priation  may  abandon  it  if  the  terms,  St.  461,  11  L.  R.  A.  634;  Pennsylvania 

when  asceruined,  are  not  satisfactory.  Co.  v.  Piatt,  47  Ohio,  866,  25  N.  E.  1028 ; 

(a)  QHickman  v.  City  of  Kansss,  120  Mo.  110,  25  S.  W.  225,  23  L.  R.  A.  658. 
The  constitutional  guarantee  is  for  the  protection  of  a  right  and  not  for  the  redress  of 
a  wrong,  and  a  rule  which  permits  land  to  be  taken  without  proof  of  the  right  to  do  so, 
and  casts  upon  the  owner  the  burden  of  instituting  proceedings  to  save  his  property, 
does  not  meet  the  constitutional  requirement.  Stearns  v.  Barre,  73  Vt.  281,  50  AtL 
1086,  87  Am.  St  781.3 
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a  failure  to  apply  for  and  have  the  (Compensation  assessed,  when 
reasonable  time  and  opportunity  and  a  proper  tribunal  are  afforded 
for  the  purpose,  may  well  be  considered  a  waiver. 

Wiiere,  however,  the  property  is  not  taken  by  the  State,  or  by 
a  municipality,  but  by  a  private  corporation  which,  though  for  this 
purpose  to  be  regarded  as  a  public  agent,  appropriates  it  for  the 
benefit  and  profit  of  its  members,  and  which  may  or  may  not  be 
sufficiently  responsible  to  make  secure  and  certain  the  payment, 
in  all  cases,  of  the  compensation  which  shall  be  assessed,  it  is  cer- 
tainly proper,  and  it  has  sometimes  been  questioned  whether  it 
was  not  absolutely  essential,  that  payment  be  actually  made  before 
the  owner  could  be  divested  of  his  freehold.^  Chancellor  Kent 
has  expressed  the  opinion  that  compensation  and  appropriation 
should  be  concurrent.  ^^  The  settled  and  fundamental  doctrine 
is,  that  government  has  no  right  to  take  private  property  for  pub- 
lic purposes  without  giving  just  compensation ;  and  it  seems  to 
be  necessarily  implied  that  the  indemnity  should,  in  cases  which 
will  admit  of  it,  bo  previously  and  equitably  ascertained,  and  be 
ready  for  reception,  concurrently  in  point  of  time  with  the  actual 
exercise  of  the  right  of  eminent  domain."  ^  And  while  this  is  not 
an  inflexible  rule  unless  in  terms  established  by  the  constitution, 
it  is  so  just  and  reasonable  that  statutory  provisions  for  taking 
private  property  very  generally  make  payment  precede  or  accom- 
pany the  appropriation,  and  by  several  of  the  State  constitutions 
this  is  expressly  required.^  And  on  general  principles  it  is  essen- 
tial that  an  adequate  fund  be  provided  from  which  the  owner  of 

Quackenbusli  v.  District  of  Columbia,  20  tion  of  Iowa,  art.  1,  §  18;  Constitation  of 
1).  C.  300.  Acquiescence  in  construction  Kansas,  art.  12,  §  4 ;  Constitution  of  Ken- 
is  waiver:  Mercliant,  Union  Barb-wire  tVLcky,  art.  18,  §  14;  Constitution  of 
Co.  V.  C.  R.  I.  &  P.  Ry.  Co.,  79  Iowa,  618,  Maryland,  art.  1,  §  40 ;  Constitution  of 
44N.  W.  000.^  Minnesota,  art.  1,  §  13;  Constitution 
^  This  is  the  intimation  in  Shepard-  of  Mississippi,  art.  1,  §  13;  Constitution 
son  V,  Milwaukee  &  Beloit  R.  R.  Co.,  0  of  Missouri,  art.  2,  §  21 ;  Constitution  of 
Wis.  606;  Powers  o.  Bears,  12  Wis.  218;  Nevada,  art.  1,  §  8;  Constitution  of 
Sute  17.  Graves,  19  Md.  851 ;  Dronberger  Ohio,  art.  1,  §  19 ;  Constitution  of  Fenn- 
V.  Reed,  11  Ind.420;  Loweree  v.  Newark,  sylvania,  art.  1,  §  10.  The  Constitution 
88  N.  J.  161.  QBrown  i;.  Chicago,  R.  I.  of  Indiana,  art.  1,  §  21,  and  that  of  Ore* 
&  P.  Ry.  Co.,  —  Neb. — ,  02  N.  W.  128.^  gon,  art.  1,  §  10,  require  compensation 
But  see  Calking  v.  Baldwin,  4  Wend.  667,  to  be  first  made,  except  when  the  prop- 
21  Am.  Dec.  168.  erty  is  appropriated  by  the  State.  The 
>  2  Kent,  339,  note.  Constitution  of  Alabama,  art.  1,  §  24,  and 
s  The  Constitution  of  Florida  provides  of  Soutii  Carolina,  art.  1,  §  23,  are  in  legal 
"  that  private  property  shall  not  be  taken  effect  not  yery  different.  A  construction 
or  applied  to  public  use,  unless  just  com-  requiring  payment  before  appropriation 
pensation  be  first  made  therefor."  Art.  1,  is  given  to  the  Constitution  of  Illinois. 
§  14.  See  also,  to  the  same  effect.  Con-  Cook  v.  South  Park  Com'rs,  61  III.  116, 
stitution  of  Colorado,  art.  1,  §  16;  Consti-  and  cases  cited;  Phillips  r.  South  Park 
tution  of  Georgia,  art.  1,  §  17 ;  Constitu-  Com'rs,  119  lU.  626, 10  N.  £.  280. 
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the  property  can  certainlj  obtain  compensation ;  it  is  not  com- 
petent to  deprive  him  of  his  property,  and  turn  him  over  to  an 
action  at  law  against  a  corporation  which  may  or  may  not  prove 
responsible,  and  to  a  judgment  of  uncertain  efficacy.^  For  the 
consequence  would  be,  in  some  cases,  that  the  party  might  lose 
his  estate  without  redress,  in  violation  of  the  inflexible  maxim 
upon  which  the  right  is  based. 

What  the  tribunal  shall  be  which  is  to  assess  the  compensation 
must  be  determined  either  by  the  constitution  or  by  the  statute 
which  provides  for  the  appropriation.  The  case  is  not  one  where, 
as  a  matter  of  right,  the  party  is  entitled  to  a  trial  by  jury,  un- 
less the  constitution  has  provided  that  tribunal  for  the  purpose.* 
Nevertheless,  the  proceeding  is  judicial  in  its  character,  and  the 
party  in  interest  is  entitled  to  have  an  impartial  tribunal,  and 
the  usual  rights  and  privileges  which  attend  judicial  investiga- 
tions.^ It  is  not  competent  for  the  State  itself  to  fix  the  compen- 
sation through  the  legislature,  for  this  would  make  it  the  judge  in 
its  own  cause.^  And,  if  a  jury  is  provided,  the  party  must  have 
the  ordinary  opportunity  to  appear  when  it  is  to  be  impanelled, 
that  he  may  make  any  legal  objections.^    And  he  has  the  same 

1  Shepardson  v.  Milwaukee  &  Beloit  286 ;  Ames  v.  Lake  Superior,  &c.  R.  R. 

R.  R.  Co.,  6  Wis.  006 ;  Walther  v.  War-  Co.,  21  Minn.  241 ;  United  States  v.  Jones, 

ner,  25  Mo.  277  ;  Qilmer  v.  Lime  Point,  109  U.  S.  618, 8  Sap.  Ct.  Rep.  846 ;  Oliyer 

18  Cal.  229 ;  Curran  o.  Shattuck,  24  Cal.  v.  Union,  &c.  R.  R.  Co.,  88  Ga.  267,0  S.  E. 

427 ;  Mempliis  &  Charleston  R.  R.  Co.  o.  1066. 

Payne,  37  Miss.  700;  Henry  v.  Dubuque  *  Rich  v. Chicago,  59  111.286;  Cook  v. 

k  Pacific  R.  R.  Co.,  10  Iowa,  640;  Ash  South  Park  Coro*rs,  61  lil.  115;  Ames  o. 

V,  Cummings,  60  N.  H.  691 ;    Carr  v.  v.  Lake  Superior,  &c.  R.  R.  Co.,  21  Minn. 

Georgia  R.  R.  Co.,  1  Ga.  624 ;  Southwest-  241.     [[Question  of  compensation  is  a 

ern  R.  R.  Co.  v.  Telegraph  Co.,  46  Ga.  48 ;  Judldai  one  and  not  for  the  legislature. 

Yazoo  Delta  Levee  Board  v,  Dancy,  65  Monongahela  NaT.  Co.  v.  United  States, 

Miss.  885,  8  So.  668;  State  v.  Mclver,  88  148  U.  S.  812,  18  Sup.  Ct.  Rep.  622.3 

N.  C.  686.    Statutory  provisions  fora  de-  Whatever  notices,  Ac.,  the  law  requires, 

posit  under  an  order  of  court  pending  a  must  be  given.    People  r.  Kniskem,  64 

contest  about  compensation,  in  order  that  K.  Y.  62 ;  Powers's  Appeal,  20  Mich.  604. 

the  work  may  not  be  delayed,  are  valid.  A  judgment  for  damages  where  a  railroad 

Ex  parte  Reynolds,  52  Ark.  880, 12  S.  W.  has  entered  without  payiilg  is  enforceable 

670,  citing  St.  Louis  &  8.  F.  R.  R.  Co.  o.  against  a  purchaser  of   the  road  upon 

Evans,  &c.  Brick  Co.,  85  Mo.  807 ;  Centr.  foreclosure.    Buffalo,  N.  Y.  &  P.  R.  R. 

B.  U.  P.  R.  R.  Co.  V.  Atchison,  &c.  Co.,  Co.  v.  Harvey,  107  Pa.  St.  819. 

28  Kan.  453;  Wagner  o.  Railway  Co.,  88  «  Charles   River    Bridge   v.    Warren 

Ohio  St  82.    See  also  McClain  v.  People,  Bridge,  7  Pick.  844,  11  Pet  420,  671,  per 

9  Col.  190, 11  Pac.  85.    [^pon  question  McLean,  J.    And  see  Rhine  v.  McKin- 

of  whether  prorision  for  payment  out  of  ney,  68  Tex.  864 ;  Tripp  v,  Overocker, 

a  special  fund  of  a  municipality  is  suffi-  7  Col.  72,  1  Pac.  696. 

dent,  §ee  In  re  Lincoln  Park,  44  Minn.  *  People  v.  Tallman,  86  Barb.  222 ; 

290,  46  N.  W.  866.3  Booneville  o.  Ormrod,  26  Mo.  198.    That 

*  Petition  of  Mount  Washington  Co.,  it  is  essential  to  any  valid  proceedings 

85  N.  H.  184 ;  Lignt  v.  Commonwealth,  10  for  the  appropriation  of  land  to  public 

Pa.  St  466, 460;  Rich  v.  Chicago,  69  111  uses  that  the  owner  have  notice  and  an 

62 
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right  to  notice  of  the  time  and  place  of  assessment  that  he  would 
have  in  any  other  case  of  judicial  proceedings,  and  the  assessment 
will  be  invalid  if  no  such  notice  is  given.^  These  are  just,  as  well 
as  familiar  rules,  and  thej  are  perhaps  invariablj  recognized  in 
legislation. 

It  is  not  our  purpose  to  follow  these  proceedings,  and  to  at- 
tempt to  point  out  the  course  of  practice  to  be  observed,  and 
which  is  so  different  under  the  statutes  of  different  States.  An 
inflexible  rule  should  govern  them  all,  that  the  interest  and  ex- 
clusive right  of  the  owner  is  to  be  regarded  and  protected  so  far 
as  may  be  consistent  with  a  recognition  of  the  public  necessity. 
While  the  owner  is  not  to  be  disseised  until  compensation  is  pro- 
vided, neither,  on  the  other  hand,  when  the  public  authorities  have 
taken  such  steps  as  finally  to  settle  upon  the  appropriation,  ought 
he  to  be  left  in  a  state  of  uncertainty,  and  compelled  to  wait  for 
compensation  until  some  future  time,  when  they  may  see  fit  to 
use  his  land.  The  land  should  either  be  his  or  he  should  be  paid 
for  it.  Whenever,  therefore,  the  necessary  steps  have  been  taken 
on  the  part  of  the  public  to  select  the  property  to  be  taken,  locate 
the  public  work,  and  declare  the  appropriation,  the  owner  becomes 
absolutely  entitled  to  the  compensation,  whether  the  public  proceed 
at  once  to  occupy  the  property  or  not.  If  a  street  is  legally  es- 
tablished over  the  land  of  an  individual,  he  is  entitled  to  demand 
payment  of  his  damages,  without  waiting  for  the  street  to  be 
opened.'    And  if  a  railway  line  is  located  across  his  land,  and  the 


opportunity  to  be  heard,  see  BfUtimoref  upon  its  riew  of  the  land.  Grand  Rapids 
&c.,  R.  R.  Co.  V.  Pittsburg,  &c.  R.  R.  Co.,  v.  Perkins,  78  Mich.  03,  43  N.  W.  1037. 
17  W.  Va.  812.  A  jury,  without  further  *  Hood  v.  Finch,  8  Wis.  881 ;  Dickey 
explanation  in  the  law,  must  be  under-  v.  Tennison,  27  Mo.  873;  Powers's  Ap- 
stood  as  one  of  tweWe  persons.  Lamb  v.  peal,  29  Mich.  504.  Notice  by  publica- 
Lane,  4  Ohio  St  167.  See  ante,  p.  466.  tion  may  be  sufficient.  Huling  v.  Raw 
Where  a  Jury  is  the  constitutional  tribu-  Valley  Ry.  Co.,  ISO  U.  S.  669,  0  Sup.  Ct. 
Dal,  it  is  not  waired  by  failure  to  demand  Rep.  608 ;  Missouri  Pac  Ry.  Co.  v.  House- 
it.  Port  Huron,  &c.  Ry.  Ca  v.  Callanan,  man,  41  Kan.  300,  804, 21  Pac.  284.  As 
61  Mich.  12,  27  N.  W.  717.  Nor  can  a  to  the  right  to  order  reassessments,  see 
court  of  chancery  usurp  its  functions.  Clark  v.  Miller,  64  N.  Y.  628. 
Clark  V.  Drain  Com'r,  50  Mich.  618,  16  >  Philadelphia  v.  Dickson,  88  Pa.  St 
N.  W.  167.  It  must  act  even  where  an  247;  Philadelphia  v.  Dyer,  41  Pa.  St 
officer  only  takes  material  from  an  indi-  468 ;  Hallock  v.  Franklin  County,  2  Met 
Tidaal's  land  to  repair  roads.  Hcnder^  668;  Harrington  v.  County  Commission- 
shot  i;.  Sute,  44  Ohio  St  208,  6  N.  E.  ers,  22  Pick.  268 ;  Blake  v.  Dubuque,  13 
246.  It  need  not,  where  the  amount  of  a  Iowa,  66 ;  Higgins  v.  Chicago,  18  III.  276; 
dci>osit  is  to  be  fixed,  pending  a  final  de-  County  of  Peoria  v.  Harrey,  18  III.  364; 
termination  of  compensation.  Ex  parte  Shaw  v,  Charlestown,  8  Allen,  588; 
Reynolds,  62  Ark.  380, 12  S.  W.  670.  But  Hampton  v.  Coffin,  4  N.  H.  517 ;  Clough  v. 
see  Wugner  v.  Railway  Co.,  88  Ohio  St  Unity,  18  N.  H.  76. .  And  where  a  city 
82.  The  Jury  may  not  disregard  test!-  thus  appropriates  land  for  a  street,  it 
mony  and  determine  compensation  solely  would  not  be  allowed  to  set  up,  in  defence 
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damages  are  appraised,  his  right  to  payment  is  complete,  and  he 
cannot  be  required  to  wait  until  the  railway  company  shall  actually 
occupy  his  premises,  or  enter  upon  the  construction  of  the  road  at 
that  point.  It  is  not  to  be  forgotten,  however,  that  the  proceed- 
ings for  the  assessment  and  collection  of  damages  are  statutory, 
and  displace  the  usual  remedies ;  that  the  public  agents  who  keep 
within  the  statute  are  not  liable  to  common-law  action ;  ^  that  it 
is  only  where  they  fail  to  follow  the  statute  that  they  render 
themselves  liable  as  trespassers;^  though  if  they  construct  their 
work  in  a  careless,  negligent,  and  improper  manner,  by  means  of 
which  carelessness,  negligence,  or  improper  construction  a  party 
is  injured  in  his  rights,  he  may  have  an  action  at  the  common  law 
as  in  other  cases  of  injurious  negligence.^ 

The  principle  upon  which  the  damages  are  to  be  assessed  is  al- 
ways an  important  consideration  in  these  cases ;  and  the  circum- 
stances of  different  appropriations  are  sometimes  so  peculiar  that 
it  has  been  found  somewhat  difficult  to  establish  a  rule  that  shall 
always  be  just  and  equitable.  If  the  whole  of  a  man's  estate  is 
taken,  there  can  generally  be  little  difficulty  in  fixing  upon  the 
measure  of  compensation ;  for  it  is  apparent  that,  in  such  a  case, 
he  ought  to  have  the  whole  market  value  of  his  premises,  and  he 
cannot  reasonably  demand  more.  The  question  is  reduced  to  one 
of  market  value,  to  be  determined  upon  the  testimony  of  those 
who  have  knowledge  upon  that  subject,  or  whose  business  or  ex- 
perience entitles  their  opinions  to  weight.  It  may  be  that,  in  such 
a  case,  the  market  value  may  not  seem  to  tlie  owner  an  adequate 
compensation ;  for  he  may  have  reasons  peculiar  to  himself,  spring- 
ing from  association,  or  other  cause,  which  make  him  unwilling  to 
part  with  the  property  on  the  estimate  of  his  neighbors ;  but  such 
reasons  are  incapable  of  being  taken  into  account  in  legal  proceed- 
ings, where  the  question  is  one  of  compensation  in  money,  inas- 
much as  it  is  manifestly  impossible  to  measure  them  by  any  standard 
of  pecuniary  value.  Concede  to  the  government  a  right  to  appro- 
priate the  property  on  paying  for  it,  and  we  are  at  once  remitted 
to  the  same  standards  for  estimating  values  which  are  applied  in 

to  a  demand  for  compensatton,  its  own  tibone  v.  La  Crosse  &  Milwaukee  R.  R. 

irregularities  in  the  proceedings  taken  to  Co.,  14  ViTis.  443 ;  Vilas  v.  MUwaukee  & 

condemn  the  land.   Higgins  v.  Chicago,  18  Mississippi  R.  R.  Co.,  15  Wis.  233. 
HI.  276 ;  Chicago  v.  Wheeler,  25  111.  478.  >  Dean  i;.  Sulliyan  R.  R.  Co..  22  N.  H. 

1  East  &  West  India  Dock,  &c.  Co.  316 ;  Fomiss  v.  Hudson  River  R.  R.  Co., 

V.  Gattke,  15  Jur.  61 ;  Kimble  r.  Wliite  5  Sandf.  651. 

Water  Valley  Canal,  1  Ind.  285 ;  Mason         >  Lawrence  v.  Great  Northern  R.  Co., 

V.  Kennebec,  &c.  R.  R.  Co.,  81  Me.  215;  20  L.  J.  Q.  B.  293;  Bagnall  v.  London  & 

Aldrich  o.  Cheshire  R.  R.  Co.,  21  N.  H.  N.  W.  R.,  7  H.  &  N.  423 ;  Brown  v.  Cayuga 

859 ;  Brown  v.  Beatty,  34  Miss.  227 ;  Pet-  &  Susquehanna  R.  R.  Ca,  12  N.  Y.  486. 
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other  cases,  and  which  necessarily  measure  the  worth  of  property 
by  its  value  as  an  article  of  sale,  or  as  a  means  of  producing  pecu- 
niary returna 

When,  however,  only  a  portion  of  a  parcel  of  land  is  appro- 
priated, just  compensation  may  perhaps  depend  upon  the  effect 
wliich  the  appropriation  may  have  on  the  owner^s  interest  in  the 
remainder,  to  increase  or  diminish  its  value,  in  consequence  of 
the  use  to  which  that  taken  is  to  be  devoted,  or  in  consequence 
of  the  condition  in  which  it  may  leave  the  remainder  in  respect 
to  convenience  of  use.  If,  for  instance,  a  public  way  is  laid  out 
through  a  tract  of  land  which  before  was  not  accessible,  and  if  in 
consequence  it  is  given  a  front,  or  two  fronts,  upon  the  street, 
which  furnish  valuable  and  marketable  sites  for  building  lots,  it 
may  be  that  the  value  of  that  which  remains  is  made,  in  conse- 
quence of  taking  a  part,  vastly  greater  than  the  whole  was  before, 
and  that  t^ie  owner  is  benefited  instead  of  damnified  by  the  appro- 
priation. Indeed,  the  great  majority  of  streets  in  cities  and  vil- 
lages are  dedicated  to  the  public  use  by  the  owners  of  lands,  with- 
out any  other  compensation  or  expectation  of  compensation  than 
the  increase  in  market  value  which  is  expected  to  be  given  to  such 
lands  thereby ;  and  this  is  very  often  the  case  with  land  for  other 
public  improvements,  which  are  supposed  to  be  of  peculiar  value 
to  the  locality  in  which  they  are  made.  But  where,  on  the  other 
hand,  a  railroad  is  laid  out  across  a  man's  premises,  running  be- 
tween his  house  and  his  out-buildings,  necessitating,  perhaps,  the 
removal  of  some  of  them,  or  upon  such  a  grade  as  to  render  deep 
cuttings  or  high  embankments  necessary,  and  thereby  greatly  in- 
creasing the  inconveniences  attending  the  management  and  use  of 
the  land,  as  well  as  the  risks  of  accidental  injuries,  it  will  often 
happen  that  the  pecuniary  loss  which  he  would  suffer  by  the  ap- 
propriation of  the  right  of  way  would  greatly  exceed  the  value  of 
the  land  taken,  and  to  pay  him  that  value  only  would  be  to  make 
very  inadequate  compensation. 

It  seems  clear  that,  in  these  cases,  it  is  proper  and  just  that  the 
injuries  suffered  and  the  benefits  received  by  the  proprietor,  as 
owner  of  the  remaining  portion  of  the  land,  should  be  taken  into 
account  in  measuring  the  compensation.  This,  indeed,  is  gener- 
ally conceded;  but  what  injuries  shall  be  allowed  for,  or  what 
benefits  estimated,  is  not  always  so  apparent.  The  question,  as 
we  find  it  considered  by  the  authorities,  seems  to  be,  not  so  much 
what  the  value  is  of  that  which  is  taken,  but  whether  what  re- 
mains is  reduced  in  value  by  the  appropriation,  and  if  so,  to  what 
extent;  in  other  words,  what  pecuniary  injury  the  owner  sus- 
tains by  a  part  of  his  land  being  appropriated.     But,  in  estimating 


OIL  XY.]                                THE  EMINENT  DOMAIN.  821 

eitlier  the  injuries  or  the  benefits,  those  which  the  owner  sustains 
or  receives  in  common  with  the  community  generally,  and  which 
are  not  peculiar  to  him  and  connected  with  his  ownership,  use, 
and  enjoyment  of  the  particular  parcel  of  land,  should  be  alto- 
gether excluded,  as  it  would  be  unjust  to  compensate  him  for  the 
one,  or  to  charge  him  with  the  other,  wlien  no  account  is  taken 
of  such  incidental  benefits  and  injuries  with  other  citizens  who 
receive  or  feel  them  equally  with  himself,  but  whose  lands  do  not 
chance  to  be  taken.^ 

I  In  Somerville  &  £«9ton  R.  R.  Co.  of  the  road,  his  buildings  subjected  to 
ads.  Dougiity,  22  N.  J.  496,  a  motion  was  greater  liazard  from  fire,  his  household 
made  for  a  new  trial  on  an  assessment  of  and  stock  to  injury  and  destruction,  unless 
compensation  for  land  taken  by  a  railroad  guarded  with  more  than  ordinary  care, 
company,  on  the  ground  tliat  the  Judge  It  requires  no  special  experience  or  saga- 
in  liis  charge  to  the  jury  informed  tliem  city  to  perceive  that  suuli  are  the  usual 
**  that  they  were  autiiorized  by  law  to  and  natural  effects  of  railroads  upon  the 
ascertain  and  assess  the  damages  sus-  ac^oining  lands,  and  which  necessarily  de- 
tained by  the  plaintiff  to  his  other  lands  teriorate  not  only  tlieir  marketable  but 
not  taken  and  occupied  by  the  defendants;  their  intrinsic  value.  The  judge,  there- 
to his  dwelling-house,  and  other  buildings  fore,  did  not  exceed  his  duty  in  instruct- 
and  improvements,  by  reducing  their  ing  the  jury  that  these  were  proper  sub- 
value,  clianging  their  character,  obstruct-  jects  for  their  consideration  in  estimating 
ing  tlieir  free  use;  by  subjecting  his  the  damages  which  the  plaintiff  might 
buildings  to  the  hazards  of  fire,  his  fam-  sustain  by  reason  of  the  location  of  tiiis 
ily  and  stock  to  injury  and  obstruction  in  road  upon  and  across  his  lands."  And  in 
their  necessary  passage  across  the  road;  the  same  case  it  was  held  that  the  jury, 
the  inconvenience  caused  by  embank-  in  assessing  compensation,  were  to  adopt 
ments  or  excavations,  and,  in  general,  as  tlie  standard  of  value  for  the  lands 
the  effect  of  the  railroad  upon  his  adja-  taken,  not  such  a  price  as  they  would 
cent  lands,  in  deteriorating  their  value  in  bring  at  a  forced  sale  in  the  market  for 
tlie  condition  they  were  found,  whether  money,  but  such  a  price  as  they  could  bo 
adapted  for  agricultural  purposes  only,  purchased  at,  provided  they  were  for  sale, 
or  for  dwellings,  stores,  shops,  or  other  and  the  owner  asked  such  prices  as,  in  the 
like  purposes."  opinion  of  the  community,  they  were  rea- 

'*  On  a  careful  review  of  this  charge,"  sonably  worth ;  tliat  it  was  matter  of  uni- 
says  the  judge,  delivering  tlie  opinion  of  versal  experience  that  land  would  not 
the  court,  **  I  cannot  see  that  any  legal  always  bring  at  a  forced  sale  what  it  was 
principle  was  violated,  or  any  unsound  reasonably  worth,  and  the  owner,  not  de- 
doctrine  advanced.  The  charter  provides  siring  to  sell,  could  not  reasonably  be  re- 
that  the  jury  shaU  assess  the  value  of  the  quired  to  take  less.  In  Sater  v.  Burlington 
land  and  materials  taken  by  the  company,  &  Mount  Pleasant  Plank  Road  Co.,  1 
and  the  damages.  The  damages  here  Iowa,  886,  393,  /«&e//,  *J.,  says:  "The 
contemplated  are  not  damages  to  the  land  terms  used  in  the  constitution,  'just  com- 
actually  occupied  or  covered  by  the  road,  pensation,'  are  not  ambiguous.  They  un- 
but  such  damages  as  tlie  owner  may  sus-  doubtedly  mean  a  fair  equivalent;  that 
tain  in  his  other  and  adjacent  lands  not  oc-  the  person  whose  property  is  taken  shall 
cupied  by  the  company's  road.  His  build-  be  made  whole.  But  while  the  end  to  be 
,  ings  may  be  reduced  in  value  by  the  con-  attained  is  plain,  the  mode  of  arriving  at 
tiguity  of  the  road  and  the  use  of  engines  it  is  not  without  its  difficulty.  On  due 
upon  it.  His  lands  and  buildings,  before  consideration,  we  see  no  more  practical 
adapted  and  used  for  particular  purposes,  rule  than  to  first  ascertain  the  fair  mar- 
may,  from  the  same  cause,  become  utterly  ketable  value  of  the  premises  over  which 
unfitted  for  such  purposes.  The  owner  the  proposed  improvement  is  to  pass,  ir- 
roay  be  incommoded  by  high  embank-  respective  of  such  improvement,  and  also 
ments  or  deep  excavations  on  the  line  a  like  value  of  the  same,  in  the  condition 
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The  question,  then,  in  these  cases,  relates  first  to  t]ie  valae  of 
the  land  appropriated ;  which  is  to  be  assessed  with  reference  to 
what  it  is  worth  for  sale,  in  view  of  the  uses  to  which  it  may  be 
applied,  and  not  simply  in  reference  to  its  productiveness  to  the 

owner  in  the  condition  in  which  he  has  seen  fit  to  leave  it^  Sec- 
ond, if  less  than  the  whole  estate  is  taken,  then  there  is  further 
to  be  considered  how  much  the  portion  not  taken  is  increased  or 
diminished  in  value  in  consequence  of  the  appropriation.' 

in  which  they  will  be  immediately  after  N.  W.  980,  4  L.  R.  A.  813 ;  but  not  future 

the  land  for  the  improvement  has  been  and  contingent  expenses  lilce  aitsessrnenu 

taken,  irrespective  of  tlie  benefit  which  for  iroprovements,  nor  for  removing  snow 

will  result  from  the  improvement,  and  from  sidewalics,  for  grading  or  paving, 

the  difference  in  value  to  constitute  the  Id.2 

measure  of  compensation.  But  in  ascer-  i  Matter  of  Furman  Street,  17  Wend, 
taining  the  depreciated  value  of  tlie  prem-  649;  Tidewater  Canal  Co.  v.  Archer,  9 
ises  after  that  part  whicli  has  been  uken  Gill  6  J.  479 ;  Sater  v.  Burlington,  &c. 
for  public  use  lias  been  appropriated,  re-  R.  R.  Co.,  1  Iowa,  386;  Parks  v.  Boston, 
gard  must  be  had  only  to  the  immediate,  16  Pick.  206;  First  Parish,  &c.  v.  Middle- 
and  not  remote,  consequence  of  the  ap-  sex,  7  Gray,  106;  Dickenson  v.  Inhab- 
propriation ;  that  is  to  sny,  the  value  of  itants  of  fltchburg,  13  Gray,  546 ;  Lex- 
tlie  remaining  premises  is  not  to  be  de-  ington  v.  Jjong,  31  Mo.  369 ;  Moulton  v, 
predated  by  heaping  consequence  on  con-  Newburyport  Water  Co.,  137  Mass.  163. 
sequence.  While  we  see  no  more  practical  The  compensation  should  be  the  fair  cash 
mode  of  ascertainment  than  this,  yet  it  market  value  of  the  land  taken :  Brown 
must  still  be  borne  in  mind  that  this  is  v.  Calumet  R.  Ry.  Co.,  125  111.  600,  18  N. 
but  a  mode  of  ascertainment;  that,  after  E.  283;  including  tliat  of  appurtenances 
all,  the  true  criterion  is  the  one  provided  used  in  connection  with  it :  Chicago,  S. 
by  the  constitution,  namely,  just  compen-  F.  &  C.  Ry.  Co.  t*.  Ward,  128  111.  849,  Id  N. 
sation  for  the  property  taken."  See  this  £.  828,  21  N.  £.562;  but  not  the  value  of 
rule  illustrated  and  applied  in  Henry  v.  an  illegal  use:  Kingsland  r.  Mayor,  110 
Dubuque  &  Pacific  R.  R.  Co.,  2  Iowa,  N.  Y.  569,  18  N.  £.  435.  While  its 
300,  where  it  is  said  :  **  That  the  language  value  as  mineral  land  may  be  considered : 
of  the  constitution  means  that  the  person  Doud  v.  Mason  City,  &c.  Ry.  Co.,  76 
whose  property  is  taken  for  public  use  Iowa,  488,  41  N.  W.  65 ;  the  estimated 
shall  have  a  fair  equivalent  in  money  for  specific  value  of  minerals  in  it  may  not 
the  injury  done  him  by  such  taking;  in  Reading  &  P.  R.  R.  Co.  r.  Balthaser,  119 
other  words,  that  he  shall  be  made  whole  Pa.  St.  472,  13  Atl.  294.  Where  railroad 
so  far  as  money  is  a  measure  of  com  pen-  land  is  taken,  the  reasonable  expectation 
sation,  we  are  equally  clear.  This  just  of  future  use  is  to  be  considered.  Port- 
compensation  should  be  precisely  com-  land  &  R.  R.  R.  Co.  v,  Decring,  78  Me. 
mensurate  with  the  injury  sustained  by  61,  2  Atl.  670.  The  availability  of  land 
having  the  property  taken ;  neither  more  for  a  bridge  site  or  ferry  landing  may  be 
nor  less."  And  see  Richmond,  &c.  Co.  t^.  considered :  Little  Rock  June.  Ry.  Co.  r. 
Rogers,  1  Duvall,  135;  Robinson  r.  Rob-  Woodruff,  49  Ark.  881,  5  S  W.  792; 
inson,  1  Duvall,  162;  Holton  v,  Milwau-  Little  Rock  &  F.  S.  Ry.  Co.  v.  McGehee, 
kee,  31  Wis.  27 ;  Root's  Case,  77  Pa.  St  41  Ark.  202 ;  but  not  the  enhanced  value 
276;  East  Brandy  wine,  &c.  R.  R.  Co.  v.  due  to  the  proposed  improvement  Shen- 
Ranck,  78  Pa.  St.  454.  [[The  compensa-  andoah  V.  R.  R.  Co.  v.  Shepherd,  26  W. 
tion  to  which  owner  is  entitled  for  land  Va.  672.  Nor  can  the  damage  to  the 
taken  for  a  street  includes  in  addition  to  ferry  privilege  by  building  a  bridge  be 
the  value  of  land  taken  such  expenses  as  compensated  for.  Moses  v.  Sanford,  11 
are  naturally  incident  to  the  taking,  like  Lea,  731.  Compare  Mason  r.  Harper's 
cost  of  moving  fence  and  the  like.  City  Ferry  B.  Co.,  17  W.  Va.  396. 
of  Detroit  v.  Beecher,  75  Mich.  454,  42         >  Deaton  v.  Polk,  9  Iowa,  594 ;  Parks 
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But,  in  making  this  estimate,  there  must  be  excluded  from  con- 
sideration those  benefits  which  the  owner  receives  only  in  common 

V.  Boston,  16  Pick.  196 ;  Dickensou  v.  benefit  the  defendant  has  reoeired  from 
Fitchburg,  13  Gray,  646 ;  Harrey  v.  Lack-  the  construction  of  the  road.  That  bene- 
awanna,  &c.  K.  K.  Co.,  47  Pa.  St  428 ;  fit  maj  consist  in  the  enhanced  ralne  of 
New  by  r.  Platte  County,  26  Mo.  268 ;  tlie  residue  of  his  tract.  When  the  corn- 
Pacific  R.  R.  Co.  V.  Chrystal,  26  Mo.  644 ;  pany  has  paid  the  defendant  the  excess 
Somerville  &  Easton  R.  R.  Co.  ads.  of  his  loss  or  damage  over  and  above  the 
IJoughty,  22  N.  J.  496 ;  Carpenter  v.  benefit  and  advantage  he  has  derived 
Landaff,  42  N.  H.  218;  Troy  &  Botton  from  the  road,  he  will  have  received  a 
R.  R.  Co.  V.  Lee,  18  Barb.  169;  Tide-  just  compensation.  It  is  objected  tliat  the 
water  Canal  Co.  v.  Archer,  9  Gill  &  J.  enhanced  salable  value  of  the  land  should 
479 ;  Winona  &  SL  Paul  R.  R.  Ca  v.  not  be  assessed  as  a  benefit  to  the  defend- 
Waldron,  11  Minn.  616;  Nicholson  v.  N.  ant,  because  it  is  precarious  and  uncertain. 
T.  &  N.  H.  R.  R.  Co.,  22  Conn.  74 ;  Nichols  The  argument  admits  that  the  enhanced 
V.  Bridgeport,  23  Conn.  189;  Harding  v,  value,  if  permanent,  should  be  assessed. 
Funk,  8  Kan.  816;  Holton  v.  Milwaukee,  But  whether  the  appreciation  is  perma- 
31  Wis.  27.  If  the  wliole  tract  is  not  nent  and  substantial,  or  transient  and 
taken,  the  value  of  the  pare  taken  as  part  illusory,  is  a  subject  about  which  the 
of  the  whole  should  be  allowed.  Chicago,  court  is  not  competent  to  determine.  It 
B.  &  N.  U.  R.  Co.  i\  Bowman,  122  III.  must  be  submitted  to  a  jury,  who  will 
696, 13  N.  E.  814;  Balfour  o.  Louisville,  give  credit  to  the  company  according  to 
&a  R.  R.  Co.,  62  Mias.  608 ;  Asher  r.  the  circumstances.  The  argument  is  not 
Louisville,  &c.  R.  R.  Co.,  87  Ky.  391,  8  tenable,  that  an  increased  salable  value  is 
S.  W.  864.  As  to  how  far  different  lots  no  benefit  to  the  owner  of  land  unless  he 
or  subdivisions  used  as  one  tract  are  to  sells  it.  This  is  true  if  it  be  assumed  that 
be  held  one  parcel  within  this  rule,  see  the  price  will  decline.  The  chance  of  this 
Port  Huron,  &c.  Ry.  Co.  v.  Voorheis,  60  is  estimated  by  the  jury,  in  the  amount 
Mich.  606,  16  N.  W.  882 ;  Wilcox  v.  St.  which  they  may  assess  for  tliat  benefit 
Paul,  &c.  Ry.  Co.,  86  Minn.  439,  29  N.  W.  The  sum  assessed  is  therefore  (so  far  as 
148;  Cox  V.  Mason  City,  &c.  R.  Co.,  77  human  foresight  can  anticipate  the  future) 
Iowa,  20,  41  N.  W.  476 ;  Ham  v.  Wiscon-  the  exponent  of  the  substantial  increase 
sin,  &c.  Ry.  Co.,  61  Iowa,  716,  17  N.  of  the  value  of  the  land.  This  is  a  bene- 
W.  167;  Northeastern  Neb.  Ry.  Co.  v.  fit  to  the  owner,  by  enlarging  his  credit 
Frazier,  26  Neb.  42,  63,  40  N.  W.  604,  and  his  ability  to  pay  his  debts  or  pro- 
609;  Cameron  o,  Chicago,  &c.  Ry.  Co.,  vide  for  his  family,  in  the  same  manner 
42  Minn.  76, 43  N.  W.  786 ;  Potts  v.  Penn.  and  to  the  same  extent  as  if  his  fortune 
S.  V.  R.  R.  Co.,  119  Pa.  St.  278,  18  Atl.  was  increased  by  an  acquisition  of  prop- 
291.  "Compensation  is  an  equivalent  for  erty."  Greenville  &  Columbia  R.  R. 
property  taken,  or  for  an  injury.  It  must  Co.  v,  Partlow,  6,  Rich.  428.  And  see 
be  ascertained  by  estimating  the  actual  Pennsylvania  R.  R.  Co.  v.  Heister,  8  Pa. 
damage  the  party  has  sustained.  That  St.  446;  Matter  of  Albany  Street,  11 
damage  is  the  sum  of  the  actual  value  of  Wend.  149,  26  Am.  Dec.  618;  Upton 
the  property  taken,  and  of  the  injury  v.  South  Reading  Branch  R.  R.,  8  Cush. 
done  to  the  residue  of  the  property  by  600 ;  Proprietors,  &c.  v,  Nashua  &  Lowell 
the  use  of  that  part  which  is  taken.  The  R.  R.  Co.,  10  Cush.  386 ;  Mayor,  &c. 
benefit  is,  in  part,  an  equivalent  to  the  of  Lexington  v.  Long,  31  Mo.  369;  St. 
loss  and  damage.  The  loss  and  damage  Louis,  &c.  R.  R.  Co.  v.  Richardson,  46 
of  the  defendant  is  the  value  of  the  land  Mo.  466;  Little  Miami  R.  R.  Co.  v.  Col- 
the  company  has  taken,  and  the  injury  lett,  6  Ohio  St.  182;  Bi^relow  v.  West 
which  the  location  and  use  of  the  road  Wisconsin  R.  R.  Co.,  27  Wis.  478.  In 
through  his  tract  may  cause  to  the  re-  Newby  v.  Platte  County,  26  Mo.  268,  the 
mainder.  The  amount  which  may  be  right  to  assess  benefits  was  referred  to 
assessed  for  these  particulars  the  com-  the  taxing  power;  but  this  seems  not 
pany  admits  that  it  is  bound  to  pay.  necessary,  and  indeed  somewhat  difficult 
Bu%  as  a  setoff  It  claims  credit  for  the  on  principle.    See  Sutton*s  Heirs  r.  Louis- 
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with  the  community  at  large  in  conseqaence  of  his  ownership  of 
other  property,^  and  also  those  incidental  injuries  to  other  property, 

TiUe,  5  Dana,  28.  pn  measuring  com-  8  Cash.  60a  See  Pitttburgh,  &c.  R.  R. 
pensation  for  a  taking  it  it  not  competent  Co.  v.  Reich,  101  lU.  167 ;  Chicago.  R  lb 
to  increase  compensation  by  any  amount  N.  R.  R  Co.  r.  Bowman,  122  IlL  605,  IS 
as  the  increase  of  value  otosed  bj  the  N.  £.  814.  [Tliis  rule  is  applicable  as 
projected  improrement.  Shoemaker  r.  well  where  the  claim  is  for  a  "damage 
United  States,  147  U.  S.  282,  18  Sup.  Ct.  ing"  of  property  where  such  coostitu- 
Hep.  S6I.3  tional  provisions  exist  as  where  it  is  for  a 
1  Dickenson  v.  Inhabitants  of  Fitch-  "  taking."  Hickman  r.  Kansas  City,  120 
burg,  13  Gray,  640 ;  Childs  r.  New  Haven,  Mo.  1 10,  25  S.  W.  225,  23  L.  R.  A.  668 ; 
Ac  R  R.  Co.,  13a  Mass.  263;  Newby  v.  Randolph  v.  Board  of  Freeholder!,  68 
PUtte  Coilnty,  26  Mo.  268;  Pacific  R.  R.  N.  J.  L.  156,  41  AtL  060.  See  Wagner 
Co.  r.  Chrystal,  26  Mo.  644 ;  Carpenter  v.  v.  Gage  County,  3  Neb.  237.^  Remote 
Landaff,  42  N.  H.  218 ;  Mount  Washing-  and  speculative  benefits  are  not  allowed, 
ton  Co.'s  Petition.  35  N.  H.  134 ;  Penrice  Wliitely  r.  Miss.,  ftc.  Co.,  88  Minn.  623, 
V.  Wallis,  87  Miss.  172 ;  Haisllp  v.  Wil.  38  N.  W.  763.  Locating  a  depot  near  a 
mington,  &c.  R.  R.  Co.,  102  N.  C.  376,  8  lot  is  not  a  special  benefit.  Washburn  r. 
S.  £.  926;  Omaha  v.  Schaller,  26  Neb.  Milwaukee,  Ac.  R.  R.  Co.,  69  Wis.  864, 
622,  42  N.  W.  721 ;  Kailroad  Co.  v.  Fore-  18  N.  W.  328.  It  has  sometimes  been 
uuin,  24  W.  Va.  662 ;  Palmer  Co.  r.  Fer-  objected,  with  great  force,  that  it  was  un- 
rill,  17  Pick.  68;  Meacham  v.  Fitchburg  just  and  oppressive  to  set  off  benefits 
R.  R.  Co.,  4  Cosh.  201,  where  the  jury  against  tlie  loss  and  damage  which  the 
were  instructed  that,  if  they  were  satis-  owner  of  the  property  sustains,  because 
fled  that  the  laying  out  and  constructing  thereby  he  is  taxed  for  such  benefita, 
of  the  railroad  had  occasioned  any  bene-  while  his  neighbors,  no  part  of  whose 
fit  or  advantage  to  the  lands  of  tlie  peti-  land  is  taken,  enjoy  the  same  benefita 
tioner  through  which  the  road  passed,  without  the  loss;  and  the  courts  of  Ken- 
or  lands  immediately  adjoining  or  con-  tucky  have  held  it  to  be  unconstitutional, 
nected  therewith,  rendering  the  part  not  and  that  full  compensation  for  the  land 
taken  for  the  railroad  more  convenient  taken  must  be  made  in  money.  Sutton 
or  useful  to  the  petitioner,  or  giving  it  v.  LouisTille,  6  Dana,  28 ;  Rice  v.  Turn- 
some  peculiar  increase  in  value  com-  pike  Co.,  7  Dana,  81 ;  Jacob  v.  Louis- 
pared  with  other  lands  generally  in  the  ville,  9  Dana,  114.  So  in  Mississippi, 
vicinity,  it  wouM  be  the  duty  of  the  jury  Natchez,  J.  &  C.  R  R.  Co.  p.  Currie,  02 
to  allow  for  such  benefit,  or  increase  Miss.  606.  And  some  other  States  have 
of  Talue,  by  way  of  se^ofif,  in  favor  of  established,  by  their  constitutions,  the 
the  railroad  company  ;  but,  on  the  other  rule  that  benefits  shall  not  be  deducted, 
hand,  if  the  construction  of  the  railroad.  See  cases,  note  4,  826.  That  the  dam- 
by  increasing  the  convenience  of  the  age  and  benefits  must  be  separately  as- 
people  of  tlie  town  generally  as  a  place  sessed  and  retnmetl  by  the  jury  where 
for  residence,  and  by  its  anticipated  and  part  only  of  the  land  is  taken,  see  De- 
probable  effect  in  increasing  the  popular  troit  r.  Daly.  68  Mich.  608,  37  N.  W.  11. 
tion,  business,  and  general  prosperity  of  But  the  cases  generally  adopt  the  doc- 
the  place,  had  been  the  occasion  of  an  trine  stated  in  the  text ;  and  if  the  owner 
increase  in  the  salable  value  of  real  is  paid  his  actual  damages,  he  has  no 
estate  generally  near  the  station,  includ-  occasion  to  complain  because  his  neigh- 
ing the  petitioner's  land,  and  thereby  bors  are  fortunate  enough  to  receive  a 
occasioning  a  benefit  or  advantage  to  him,  benefit.  Greenville  &  Columbia  R.  R, 
in  common  with  other  owners  of  real  Co.  v.  Partlow,  6  Rich.  428 ;  Mayor,  &c. 
estate  in  the  rtcinity,  this  benefit  was  too  of  Lexington  v.  Long,  31  Mo.  869.  Bene- 
contingent,  indirect,  and  remote  to  be  fits  to  the  adjacent  property  owned  io 
brought  into  consideration  in  settling  the  severalty  may  be  deducted  from  damage 
question  of  damages  to  the  petitioner  for  to  property  owned  jointly.  Wilcox  r. 
Uking  his  particular  parcel  of  land.  Up-  Meriden,  57  Conn.  120, 17  Atl.  866. 
ton  V,  South  Reading  Branch  R.  R.  Co., 
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such  as  would  not  give  to  other  persons  a  right  to  compensation ;  ^ 
while  allowing  those  which  directly  affect  the  value  of  the  remain- 
der of  the  land  not  taken,  such  as  the  necessity  for  increased 
fencing,  and  the  like.^  And  if  an  assessment  on  these  principles 
makes  the  benefits  equal  the  damages,  and  awards  the  owner  noth- 
ing, he  is  nevertheless  to  be  considered  as  having  received  full 
compensation,  and  consequently  as  not  being  in  position  to  com- 
plaiu.'  But  in  some  States,  by  constitutional  provision  or  by 
statute,  the  party  whose  property  is  taken  is  entitled  to  have  the 
value  assessed  to  him  without  any  deduction  for  benefits.^ 

The  statutory  assessment  of  compensation  will  cover  all  con- 
sequential damages  which  the  owner  of  the  land  sustains  by  means 

^  SomerviUe,    &c.    R.    R.    Co.   ads.  taken,  bat  in   the  auessment   district. 

Doughty,  22  N.  J.  496;  Dorian  v.  East  may    eiceed   the    damages.     Genet    v, 

Brandywine,  &c.   R.  R.  Co.,  46  Pa.  St  Brooklyn,  09  N.  Y.  29t>,  1  N.  K  777. 

520 ;    Proprietors,    Ac.    v,    Nasliua    &  Bat  it  is  not  competent  for  the  commis- 

Lowell  R.  R.  Co.,  10  Casli.  386;  Louis-  sioners  wiio  assess  the  compensation  to 

TiHe  &  Nashville  R.  R.  Co.  v.  Thomp-  require  that  which  is  to  be  made  to  be 

son,  18  B.   Moor.  736 ;   Winona  &  St.  wliolly  or  in  part  in  anything  else  than 

Peter's  R.  R.  Co.  v.  Denman,  10  Minn,  money.    An  award  of  **  one  hundred  and 

267 ;   Shenandoah  V.  R.  R.  Co.  v.  Sliep-  fifty  dollars,  with  a  wagon-way  and  stop 

herd,  26  W.  Va.  672 ;    Stone  v.  Inh.  of  fur  cattle,*'  is  void,  as  undertaking  to  pay 

Heath,  185  Mass.  661 )  Com'rs  Dickinson  the  owner  in  part  in  conyeniences  to  be 

Co.  V.  Hogan,  89  Kan.  606,  18  Pac.  61 L  furnished  him,  and  which  he  may  not 

So  of  increased  danger  from  fire  in  case  want,  and  certainly  cannot  be  compelled 

a  railroad  is  laid  out    Texas  &  St.  L.  to  take  instead  of  money.    Central  Ohio 

Ry.  Co.  0.  Cella,  42  Ark.  628 ;  Setzler  <;.  R.  R.  Co.  v.  Iloller,  7  Ohio  St.  220.    See 

Pa.  &c.  R.  R.  Co.,  112  Pa.  St  56,  4  Atl.  Rockford,  &c.  R.  R.  Co.  v.  Coppinger,  66 

870.  m.  610;  Toledo,  A.  A.  &  N.  Ry.  Co.  v. 

3  Pennsylrania  R.  R.  Co.  v.  Heister,  8  Munson,  57    Mich.   42,  23  N.   W.  465. 

Pa.    St.   445 ;    Greenville   &   Columbia  [Compensation  cannot  be  made  by  charg- 

R.  R.  Co.  V.  Partlow,  6  Rich.  428 ;   Dear-  itig  the  owner  with  the  amount  of  it,  as  a 

bom  V.  Railroad  Co.,  24  N.  H.  170;  Car>  special  tax  on  that  portion  of  his  lands 

penter  o,  LandafiE,  42  N.  H.  218 ;  Dorian  not  taken :  Blooraington  r.  Latham,  142 

V,  East  Brandy  wine,  &c.  R.  R.  Co.,  46  III  462,  82  N.  E.  606, 18  L.  R.  A.  487.;] 

Pa    St.  620;    Wioona  &  St.  Peter's  R.  *  Wilson  v.  Rockford,  &c.  R.  R.  Co., 

R.  Co.  r.  Denman.  10  Minn.  267 ;  Mount  59  III.  273 ;  Carpenter  v.  Jennings,  77  111. 

Washington  Co.'s  Petition,  36  N.  H.  134.  260;  Todd  v,  Kankakee,  &c.  R.  R  Co., 

Where  a  part  of  a  meeting-house  lot  was  78  111.  630 ;  Atlanta  v.  Central  R.  R.  Co., 

taken  for  a  highway,  it  was  held  that  the  53  Oa.  120;  Koestenbader  &.  Peirce,  41 

anticipated    annoyance    to    worshippers  Iowa,  204 ;  Britton  v.  Des  Moines,  &c.  R. 

by  the  use  of  the  way  by  noisy  and  disso-  R.  Co.,  69  Iowa,  540,   13  N.  W.  710 ; 

lute  persons  on  the  Sabbath,  could  form  Pacific  Coast  Mr.  Co.  v.  Porter,  74  Cal. 

no  basis  for  any  assessment  of  damnges.  261,  15  Pac.  774 ;  Leroy  &  W.  R.  R.  Co. 

First  Parish    in   Wobarn  v.  Middlesex  v.  Ross,  40  Kan.  598,  20  Paa  107;  Giesy 

County,  7  Qray,  106.  v.  Cincinnati,  Ac.  R.  R.  Co.,  4  Ohio  St. 

•  White  V,  County  Commissioners  of  808 ;  Woodfolk  v,  Nashville  R.  R.  Co.,  2 

Norfolk,  2  Cash.  861 ;   Whitman  r.  Bos-  Swan,  422;  Memphis  v.  Bolton,  9  Heisk. 

ton  &  Maine   R.  R.  Co.,  8  Allen,  133;  608.    In  Illinois  benefits  may  not  beset 

Nichols    o.    Bridgeport,  23   Conn.  189 ;  off  against  the  value  of  the  land  taken. 

State  V.  Kansas  City,  89  Mo.  84,  14  S.  W.  but  may  be  against  damage  to  land  not 

515;    Ross  v.  Davis,  97  Ind.  79.    The  taken.      Harwood   v.  Bloomington,  124 

benefits  upon  the  owner's  property  not  IlL  48, 16  N.  £•  91. 
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of  the  construction  of  the  work,  except  such  as  maj  result  from 
negligence  or  improper  construction,^  and  for  which  an  action  at 
the  common  law  will  lie,  as  already  stated,  (a) 


I  Philadelphia  &  Reading  R.  R.  Co.  r. 
Teiier,  8  Pa.  St.  366 ;  O'Connor  v.  Pitts- 
burgh, 18  Pa.  St.  187 ;  Aldrich  v.  Cheshire 
R.  R.  Co.,  21  N.  H.  869;  Dearborn  v, 
Boston,  Concord,  &  Montreal  R.  R.  Co., 
24  N.  H.  179 ;  Eaton  r.  Boston  C.  &  M. 
R.  R.  Co.,  61  N.  H.  604 ;  Dodge  v.  County 
Commissioners,  8  Met.  880;  Brown  v. 
Providence,  W.  &  B.  R.  U.  Co.,  5  Gray, 
86 ;  Mason  v.  Kennebec  St  Portland  R.  R. 
Co.,  81  Me.  216 ;  Bellinger  v.  N.  T.  Cen- 
tral R.  R.  Co.,  23  N.  Y.  42 ;  Hatch  v.  Vt. 
Central  R.  R.  Co.,  26  Vt.  49 ;  Slatten  v. 
Des  Moines  Valley  R.  R.  Co.,  29  Iowa, 
148;  Whitehouso  u.  Androscoggin  R.  R. 
Co.,  62  Me.  208;  Denver  City  Irrig.  Co. 
V.  Middaugh,  12  Col.  484,  21  Pac.  666; 
[Stork  V.  Philadelphia,  196  Pa.  St.  101,46 
Atl.  678,  49  L.  R.  A.  600,  Hunt  v.  Iowa 
Cent.  Ry.  Co.,  86  Iowa,  16, 62  N.  W.  668, 
41  Am.  St.  478  ;  Qainesville,  &c.  Ry.  Co. 
V.  Hall,  78  Tex.  169, 14  8.  W.  269,22  Am. 


St.  42,  and  note.^  '  But  see  Roushlange  v. 
Chicago,  &c.  Ry.  Co.,  116  Ind.  106,  17 
N.  E.  198.  Tlie  rule  applies  to  cases  of 
purchase  instead  of  condemnation.  North 
&  W.  B.  Ry.  Co.  V.  Swank,  106  Pa.  St, 
666;  Cassidy  o.  Old  Colony  R.  R.  Co., 
141  Mass.  174,  6  N.  E.  142 ;  Houston  & 
E.  T.  Ry.  Co.  V.  Adams,  68  Tex.  476. 
The  rule  covers  a  case  where  a  right  of 
action  existed  for  a  former  invalid  con- 
demnation. Dunlap  V.  Toledo,  &c.  Ry. 
Co.,  60  Mich.  470, 16  N.  W.  666.  A  cor- 
poration appropriating  property  under 
the  right  of  eminent  domain  is  always 
liable  for  any  abuse  of  the  privilege  or 
neglect  of  duty  under  the  law  under 
which  they  proceed.  Fehr  v.  Schuylkill 
Nav.  Co.,  69  Pa.  St.  161 ;  Eaton  v.  Bos- 
ton, C.  &  M.  R.  R.  Co.,  61  N.  H.  604 ; 
Terre  Haute,  &c.  R.  R.  Co.  v,  McKinley, 
88  Ind.  274 ;  Neilson  t^.  Chicago,  &g.  Ry. 
Co.,  68  Wis.  616,  17  N.  W.  810. 


(a)  £^Compengation.  —  The  question  of  compensation  may  arise  in  one  of  three 
classes  of  cases  :  — 

A.  Where  the  whole  interest  of  a  particular  owner  is  taken  in  a  particular  tract,  — 
Here,  as  stated  in  the  text,  the  amount  of  compensation  is  generally  held  to  be  the 
market  value  of  that  interest  at  the  time  of  the  taking.  Chicago,  K.  &  W.  Ry.  Co. 
V.  Parsons,  61  Kan.  408,  32  Pac.  1083 ;  Texas,  W.  Ry.  Co.  v.  Cave,  80  Tex.  137,  15 
S.  W.  786.  When  taken  by  municipality,  at  time  of  determination  to  take :  Shana- 
han  V.  City  of  Waterbury,  63  Conn.  420,  28  Atl.  611 ;  In  re  Condemnation  of  Land 
for  a  State  House,  19  R.  I.  382,  83  Atl.  628.  In  some  jurisdictions  compensation  is 
assessed  at  market  value  at  time  of  assessment:  Leeds  i*.  Camden  &  A.  Ry.  Co^ 
63  N.  J.  L.  229,  233,  23  Atl.  168,  169.  Where  the  compensation  is  fixed  in  an  appel- 
late proceeding,  assessment  is  ns  of  the  time  of  the  assessment  appealed  from: 
Ellsworth  V.  Chicago  &  L  W.  Ry.  Co.,  91  Iowa,  886,  69  N.  W.  78 ;  Forsyth  Boulevard 
V.  Forsyth,  127  Mo.  417,  80  S.  W.  188.  At  timp  of  filing  of  petition  for  appraisal: 
Fremont,  £.  &  M.  V.  liy,  Co.  v.  Bates,  40  Neb.  881,  68  N.  W.  969.  The  assessment 
must  be  irrespective  of  prospective  general,  as  distinguished  from  special,  benefits, 
resulting  fh>m  the  improvement :  Shoemaker  v.  U.  S.,  147  U.  S.  282, 13  Sup.  CL  Rep. 
361 ;  Bauman  v.  Ross,  167  U.  S.  648,  17  Sup.  Ct  Rep.  966,  42  L.  ed.  U.  S.  270,  and 
note;  Louisville  and  N.  Ry.  Co.  v.  Ingram,  12  Ky.  L.  466, 14  S.  W.  684;  West  Va., 
P.  &  T.  Ry.  Co.  V,  Gibson,  94  Ky.  284.  21  S.  W.  1066 ;  Benton  v.  Town  of  Brookline, 
161  Mass.  260,  23  N.  E.  846;  May  v.  City  of  Boston,  168  Mass.  21, 32  N.  E.  902 ;  (by 
virtue  of  statute  in  Massachusetts) ;  Harris  v.  Schuylkill  River  E.  S.  Ry.  Co.,  141 
Pa.  St.  242,  21  Atl.  690,  23  Am.  St.  Rep.  278.  Contra,  Sanitary  District  of  Chicago 
V.  Loughran,  160  III.  862,  43  N.  E.  359.  May  consider  effect  of  improvements  pre- 
viously made.  In  re  Condemnation  of  Land  for  State  House,  19  R.  I.  382,  83  AtL 
628 ;  Bowditch  v.  City  of  Boston,  164  Mass.  107,  41  N.  £.  182.  See  further  De 
Benneville  v.  Philadelphia,  —  Pa.  St— ,63  Atl.  621.  It  is  market  value  for  any 
legitimate  use :  Muller  i;.  So.  Pac.  B.  Ry.  Co.,  83  Cal.  240,  28  Pac.  266;  Seattle  and 
M.  Ry.  Co.  V.  Murphine,  4  Wash.  448,  30  Pac.  720;  North.  Pac.  &  M.  Ry.  Ca  v. 
Forbls,  16  Mont  462,  89  Pac.  671,  48  Am.  St  692 ;  Alloway  v.  City  of  Nashville,  88 
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Tenn.  610, 13  S.  W.  128,  8  L.  R.  A.  120.  Value  for  special  use,  only  competent  as 
assisting  to  fix  market  Talae:  Miss.  &  K.  R.  Boom  Co.  v.  Patterson,  98  U.  S.  408; 
Denver  &  R.  G.  liy,  Co.  v.  Griffith,  17  Col.  608,  81  Fac.  171;  Fales  v.  Town  of  £. 
Hampton,  162  Mass.  422.  88  N.  £.  1129;  N.  Pacif.  &  M.  Ry.  Co.  u,  Forbis,  supra; 
Currie  v,  Waverly  &  N.  Y.  B.  Ry.  Co.,  62  N.  J.  L.  881,  20  Atl.  66.  10  Am.  St.  462; 
Harris  i^.  Schuylkill  Riv.  E.  S.  Ry.  Co.,  141  Pa.  St  242,  21  Atl.  690,  23  Am.  St  278; 
San  Dieiro  Land  &  Town  Co.  v.  Neale,  88  Cal.  60,  26  Pac.  977,  11  L.  R.  A.  604. 
Not  prospective,  but  present  ralue :  Omaha  Bell  Ry.  Co.  v.  McDermott,  26  Neb.  714, 
41  N.  VV.  648;  Lee  t*.  Springfield  Water  Power  Co.,  176  Pa.  St  223,  86  Atl.  184; 
Penn.  S.  V.  Ry.  Co.  v.  Cleary,  126  Pa.  St.  442,  17  Atl.  468,  11  Am.  St  918.  Not 
what  its  value  may  be  to  any  particular  person :  City  of  Santa  Ana  v.  Harlan,  99 
Cal.  688,  84  Pac.  224.  If,  in  addition  to  material  property,  a  franchise  is  destroyed, 
compenitation  should  cover  value  of  material  thing  and  also  of  the  franchise :  Clarion 
Turnpike  &  Brid^j^e  Co.  v.  Clarion  Co.,  172  Pa.  St  243,  88  Atl.  680. 

B.  [Vhere  part  only  of  a  single  tract  is  taken,  —  In  this  case  the  rule  is  variously 
stated  as  follows:  (I)  Difference  between  the  value  of  tlie  whole  tract  Just  before 
and  just  after  tiie  improvement  is  made :  Chicago,  P.  &  St  L.  Ry.  Co.  v.  Eaton,  186 
III.  9,  26  N.  E.  676;  EvansviUe  &  R.  Ry.  Co.  v.  Swift.  128  Ind.  34,  27  N.  E.  420; 
Struthers  v.  Phila.  &  D.  C.  Ry.  Co.,  174  Pa.  St  291,  84  Atl.  448;  West  Va.,  P.  &  T. 
Ry.  C«).  V.  Gibson,  94  Ky.  284,  21  S.  W.  1066;  Driscoll  r.  City  of  Taunton,  160  Mass. 
486,  36  N.  E.  495;  Richmond  &  M.  Ry.  Co.  v.  Humphreys,  90  Va.  426,  18  S.  E.  901 ; 
St  Uuis,  A.  &  T.  Ry.  Co.  v.  Henderson,  —  Tex.  Civ.  App.  — ,  32  S.  W.  143;  Mo. 
Pac.  Ry.  Co.  v.  Porter.  112  Mo.  361,  20  8.  W.  668.  This  allows  consideration  of 
benefits  and  injuries  common  to  whole  community.  (2)  Value  of  part  taken  as  a 
portion  of  whole  and  damage  to  remainder:  Omaha  So.  Ry.  Co.  v.  Todd,  39  Neb. 818, 
63  N.  W.  289;  Liverman  v.  Roanoke  &  T.  Ry.  Co.,  114  N.  C.  602,  19  S.  E.  64; 
Greeley  S.  L.  Ry.  Co.  v,  Yount,  7  Col.  App.  189,  42  Pac.  1023;  L.  S.  &  M.  S.  Ry.  Co. 
V.  City  of  Chicago,  161  III.  369,  87  N.  E.  880;  Orth  v.  City  of  Milwaukee,  92  Wis. 
280,  66  N.  W.  1029;  Comstock  o.  Clearfield  &  M.  Ry.  Co.,  169  Pa.  St  682,  82  Atl. 
431,  17  L.  R  A.  786;  State  v,  Hudson  County  Board,  &c.,  66  N.  J.  L.  88,  26  All.  822. 
In  State  v.  Sup.  Ct.  of  King  Co.,  —  Wash.  — ,  70  Pac.  484,  the  measure  of  damages 
allowed  was  the  value  of  that  taken  and  depreciation  of  portion  not  taken,  disregard- 
ing benefits.  Up«m  principle,  damages  common  to  all  in  the  community  should  not 
be  compensated  for.  See  citations,  fx>st.  Benefits  accruing  to  owner  by  reason  of 
the  construction  of  the  improvement  and  not  common  to  general  public,  which  en- 
hance the  value  of  lands  not  taken,  but  which  were  part  of  the  same  parcel,  a  portion 
of  which  was  taken,  should  be  considered  in  determining  compensation.  Butchers 
Slaughtering  &  Melting  Ass'n  r.  Commonwealth,  163  Mass.  386,  40  N.  E.  176;  Good- 
wine  i».  Evans,  134  Ind.  202,  33  N.  E.  1031.  Benefits  common  to  all  in  the  community 
should  not  be  considered  in  fixing  damages.  Spencer  p.  Metropolitan  Street  Ry.  Co., 
120  Mo.  154.  23  S.  W.  126.  22  L.  R.  A.  668;  Beveridge  v.  Lewis,  —  Cal.  — ,  70  Pac. 
1083.  Injury  to  business  by  reason  of  taking  of  lands  for  right  of  way  is  held  not  re- 
coverable. Bailey  v.  Boston  &  P.  Ry.  Co ,  —  Mass.  — ,  66  N.  E.  203;  Sawyer  i^. 
Conn,  —  Mass.  — ,  66  N.  E.  62:  following  Monongahela  Nav.  Co.  v.  United  States.  148 
U.  S.  812, 13  Sup.  Ct.  Rep.  622.  If  there  is  a  grant  of  a  portion  of  a  tract  of  land  for  a 
public  use,  such  gp;tnt  will  operate  to  prevent  recovery  of  damages  for  injuries  to  por- 
tion not  tnken.  Watts  v,  Norfolk  &  Western  Ry.  Co ,  89  W.  Va.  196,  19  S.  E.  621, 
28  L.  R.  A.  G74.  Where  lands  have  been  subdivided  into  lots,  but  not  separated  in 
ownership,  all  belonging  naturally  to  the  particular  tract  are  to  be  considered  in 
determining  compensation.  Metropolitan  W.  S.  El.  Ry.  v.  Johnsoii,  169  III.  484,  42 
N.  E.  871 ;  Cox  v.  Mason  City  &  Ft  Dodge  Ry.  Co.,  77  Iowa,  20,  41  N.  W.  478; 
Atcliinson  &  N.  Ry.  Co.  u,  Boemer.  34  Neb.  240,  61  N.  W.  842,  83  Am.  St  687 ;  Currie 
V.  Waveriy  &  N.  Y.  B.  Ry.  Co.,  62  N.  J.  L.  381.  20  Atl.  66.  19  Am.  St  452;  Lincoln 
V.  Commonwealth,  164  Mass.  368.  41  N.  E.  489;  Bischoff  v.  N.  Y.  El.  Ry.  Co.,  138 
N.  Y.  257,  33  N.  E.  1073;  Kremer  r.  C.  M.  &  St.  P.  Ry.  Co.,  61  Minn  16,  62  N.  W. 
977,  38  Am.  St  468.  If  lots  not  adjacent,  though  parts  of  same  general  tract,  they 
cannot  be  considered.  Wellington  v.  Boston  &  M.  Ry.  Co..  164  Mass.  880,  41  N.  £. 
662;  Cameron  v.  Chicago,  M.  &  St  Paul  Ry.  Co.,  42  Minn.  76,  43  N.  W.  785. 
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Though  a4J*ceDt,  if  not  used  together,  they  shonld  not  be  considered.  Koerper  v. 
St.  P.  6  N.  P.  R  J.  Co.,  42  Minn.  340,  44  N.  W.  I9&  Separmtion  of  parcels  bj  high- 
waj,  railwaj,  canal,  or  the  like,  maj  defeat  the  consideration  of  aU  as  one  tract 
dependent  upon,  whether  or  not  they  are  occupied  and  used  as  one  tract.  White  v. 
Met.  W.  S.  £1.  By.  Co.,  154  111.  520,  89  N.  E.  270;  Union  El.  Co.  r.  Kansas  City  Snb. 
Belt  Ry.  Co.,  —  Mo.  — ,  83  8.  W.  026;  Cameron  v.  P.  &  L.  £.  Ry.  Co.,  167  Pa.  Si. 
617,  27  AU.  608,  22  L.  R.  A.  448;  Duluth  &  W.  Ry.  Co.  v.  West,  51  Minn.  163,  53 
N.  W.  107  .  Upon  tlie  qaestion  as  to  what  lands  are  to  be  regarded  as  a  part  of  the 
parcel  taken,  see  Sharpe  v.  United  States,  60  C.  C.  A.  597,  112  Fed.  Rep.  803,  57 
L.  R.  A.  982,  and  extended  note  in  57  L.  R.  A.  982. 

C.  Where  there  is  no  actual  taking,  but  mch  interference  as  directig  affects  and  injures 
$ome  right  ofpropertif.  —  No  new  principle  is  inrolred  in  such  cases,  but  compensation 
is  assested  at  the  diilerenoe  between  the  value  of  the  property  before  and  after  the 
construction  of  the  improvement.  Nicks  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.,  84  Iowa, 
27,  50  N.  W.  222;  City  of  Bloomlngton  v.  PoUock,  141  HI.  346,  81  N.  E.  146 ;  Beale 
V.  City  of  Boston,  166  Mass.  58,  43  N.  E.  1020.  This  condition  arises  most  often  in 
cases  where  there  is  a  change  in  grade,  or  some  new  use  granted  of  a  public  way, 
claimed,  by  an  abutting  owner  who  does  not  own  the  land  under  the  street,  to  be  in- 
jurious to  him.  The  following  cases  illustrate  the  view  of  such  courts  as  hold  that 
such  owner  may  be  entitled  to  compensation.  Adams  v.  Chicago,  B.  &  Q.  Ry.  Co., 
80  Minn.  286,  30  N.  W.  629,  1  L.  R.  A.  403.  Followed  in  Lamm  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  45  Minn.  71,  47  N.  W.  455, 10  L.  R.  A.  268 ;  Ottawa,  O.  C.  &  C.  G.  Ry. 
Co.  V,  Larsen,  40  Kan.  301, 10  Pac.  661, 2  L.  R.  A.  59.  The  so^^lled  '*  Elevated  Rail- 
way ''  Cases  are  of  this  dass :  Abendroth  v.  Manhattan  Ry.  Co.,  122  N.  T.  1, 25  N.  £. 
496,  19  Am.  St.  461 ;  Arbenz  r.  Wheeling  &  Harrisbnrg  Ry .  Co.,  83  W.  Va.  1. 10  S.  E. 
14,  5  L.  R.  A.  871.  Much  more  is  it  true,  where  the  adjoining  proprieter  owns  the 
fee  in  the  street.    Reichert  v.  St.  Louis  &  S.  Ry.  Co.,  51  Ark.  491, 11  S.  W.  696, 

5  L.  R.  A.  188.  Many  of  the  cases  holding  that  shutting  proprietors  may  be  entitled 
to  compensation  though  no  actual  taking,  are  cases  involving  the  construction  of 
constitutional  provisions  providing  for  compensation  where  property  is  "  damaged  " 
for  public  use.  Blair  o.  Charleston,  48  W.  Va.  Gi,  26  S.  E.  341,  35  L.  R.  A.  852,  will 
illustrate.  The  ii^jury  must  be  peculiar  as  distinguished  from  such  as  is  common  to 
all  in  the  neighborhood.  Campbell  v.  Met.  St.  Ry.  Co.,  82  Ga.  320,  0  S.  E.  1078 ; 
Ft.  Worth  &  N.  O.  Ry.  Co. ».  Garoin,  —  Tex.  — ,  20  S.  W.  794 ;  Blair  p.  Charleston,  43 
W.  Va.  62.  20  S.  E.  341,  35  L.  R.  A.  852.  Generally  It  may  be  said  that  in  assessing 
the  amount  of  compensation  the  nature  of  the  taking  or  injury  should  be  considered. 
If  permanent,  the  prospective  as  well  as  present  injury  is  an  element  in  the  proper 
measure  of  such  compensation.  Joy  v.  Grindstone-Neck  Water  Co.,  85  Me.  109,  26 
Atl.  1052 ;  City  of  Centralia  v,  Wright,  156  111.  561,  41  N.  E.  217  ;  Highland  Avenue 

6  B.  R.  Co.  V,  Matthews,  99  Ala.  24,  10  So.  267, 14  L.  R.  A.  462.  See  notes,  aii/«, 
pp.  811,  822,  et  seq.,  for  other  cases  on  these  and  similar  propositions  as  to  compensa- 
tion. Where  lands  of  railway  company  are  condemned  for  street  crossing,  those  ex- 
penses more  properly  the  result  of  the  exercise  of  the  police  power  of  the  State  are 
not  assessable.  Such  are  the  expenses  of  erecting  gates,  planking  the  crossing,  and 
maintaining  a  flagman :  Chicago,  B.  &  Q.  Ry.  Co.  v  Cliicago,  166  U.  S.  226,  17  Sup. 
Ct.  Rep.  581.  Only  nominal  damages  can  be  allowed  as  against  a  telegreph  company 
for  constructing  telegraph  line  along  and  on  lands  of  railway  company  through  an 
agricultural  country.  Mobile  &  O.  Ry.  Co..w.  Postal  T.  C.  Co.,  101  Tenn.  62,46 
S.  W.  571,  41  L.  R.  A.  403.  See  case  between  same  parties,  76  Miss.  731,  20  So. 
870,  45  L.  R.  A.  223.  Wife  is  not  entitled  to  compensation  for  her  inchoate  right  of 
dower  in  lands  taken.  Flynn  v.  Flynn,  171  Mass.  812,  50  N.  £.  650,  68  Am.  St  427, 
42  L.  R.  A.  98.3 
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CHAPTER  XVI. 

THE  POLICE   POWER  OF  THE  STATES. 

Frequently  when  questions  of  conflict  between  national  and 
State  authority  are  made,  and  also  when  it  is  claimed  that  gov* 
ernment  has  exceeded  its  just  powers  in  dealing  with  the  property 
and  controlling  the  actions  of  individuals,  it  becomes  necessary  to 
consider  the  extent  and  pass  upon  tlie  proper  bounds  of  another 
State  power,  which,  like  that  of  taxation,  pervades  every  depart- 
ment of  business  and  reaches  to  every  interest  and  every  subject 
of  profit  or  enjoyment.  We  refer  to  what  is  known  as  the  police 
power. 

The  police  of  a  State,  in  a  comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by  which  the  State  seeks  not 
only  to  preserve  the  public  order  and  to  prevent  offences  against 
the  State,  but  also  to  establish  for  the  intercourse  of  citizens  with 
citizens  those  rules  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  hi^  own  so  far  as  is  rea- 
sonably consistent  with  a  like  enjoyment  of  rights  by  others.^ 

1  BUclcBtone  defines  the  public  police  be  classed  the  proTision  which  it  is  now 
and  economy  as  "  the  due  reguUtion  and  customarj  with  all  enlightened  States  to 
domestic  order  of  the  kingdom,  whereby  make  for  the  custody  and  care»  and  if  pos- 
the  inhabitants  of  a  State,  like  members  sible  the  cere,  of  insane  persons.  That 
of  a  well-governed  family,  are  bound  to  the  State,  for  the  protection  of  others, 
conform  their  general  behavior  to  tlie  may  cause  such  persons  to  be  restrained 
rules  of  propriety,  good  neighborhood,  of  their  liberty  is  undoubted,  and  it  has 
and  good  manners,  and  to  be  decent,  in-  been  common  to  provide  that  this  may 
dustrious,  and  inofitensive  in  their  respeo-  be  done  on  the  certificate  of  physicians 
tive  stations."  4  Bl.  Com.  1(52.  Jeremy  to  the  diseased  mental  condition.  But 
Bentham,  in  his  General  View  of  Public  while  confinement  on  such  a  certificate 
Offences,  has  this  definition :  **  Police  is  may  be  justified  when  no  mistake  is  made 
in  general  a  system  of  precaution,  eittier  as  to  the  fact,  it  is  certain  that  it  cannot 
for  the  prevention  of  crimes  or  of  calam-  be  if  the  person  deprived  of  his  liberty 
ities.  Its  business  may  be  distributed  was  not  in  truth  at  the  time  insane.  No 
into  eight  distinct  branches :  1.  Police  number  of  physicians  can  be  given  the 
for  the  prevention  of  offences ;  2.  Police  power  to  take  from  a  sane  man  his  liberty, 
for  the  prevention  of  calamities ;  3.  Po-  without  a  public  investigation  in  which  he 
lice  for  the  prevention  of  endemic  dis-  may  produce  his  witnesses ;  and  any  leg- 
eases;  4.  Police  of  charity;  &  Police  of  islation  assuming  to  confer  such  power 
interior  communications ;  6.  Police  of  would  be  void.  On  this  general  subject 
public  amusements ;  7.  Police  for  recent  the  following  cases  are  of  interest :  An- 
intelligence  ;  8.  Police  for  registration."  derdon  v.  Burrows,  4  C.  &  P.  210 ;  Fletcher 
Edinburgh  ed.  of  Works,  Part  IX,  p.  167.  v.  Fletcher,  1  El.  &  EL  420;  Colby  r. 
Under  tiie  head  of  police  for  charity  may  Jackson,  12  N.  H.  626;  Look  v.  Dean, 
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In  the  present  chapter  we  shall  take  occasion  to  speak  of  the 
police  power  principally  as  it  affects  the  use  and  enjoyment  of 
property  ;  the  object  beiug  to  show  the  universality  of  its  pres- 
ence, and  to  indicate,  so  far  as  may  be  practicable,  the  limits 
which  settled  principles  of  constitutional  law  assign  to  its  in- 
terference. 

No  definition  of  the  power  can  be  more  complete  and  satisfac- 
tory than  some  which  have  been  given  by  eminent  jurists  in 
deciding  cases  which  have  arisen  from  its  exercise,  and  which 
have  been  so  often  approved  and  adopted,  that  to  present  tliem  in 
any  other  than  the  language  of  the  decisions  would  be  unwise,  if 
not  inexcusable.  Says  Chief  Justice  Shawy  '^We  think  it  is  a 
settled  principle,  growing  out  of  the  nature  of  well-ordered  civil 
society,  that  every  holder  of  property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under  the  implied  liability  that 
his  use  of  it  shall  not  be  injurious  to  the  equal  enjoyment  of 
others  having  an  equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  community.  All  property  in 
this  Commonwealth  is  .  .  .  held  subject  to  those  general  regula- 
tions which  are  necessary  to  the  common  good  and  general  wel- 
fare. Rights  of  property,  like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  limitations  in  their  enjoy- 
meut  as  shall  prevent  them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  established  by  law  as  the 
legislature,  under  the  governing  and  controlling  power  vested  in 
them  by  the  constitution,  may  think  necessary  and  expedient. 
This  is  very  different  from  the  right  of  eminent  domain,  —  the 
right  of  a  government  to  take  and  appropriate  private  property 
whenever  the  public  exigency  requires  it,  which  can  be  done  only 
on  condition  of  providing  a  reasonable  compensation  therefor. 
The  power  we  allude  to  is  rather  the  police  power ;  the  power 
vested  in  the  legislature  by  the  constitution  to  make,  ordain,  and 
establish  all  manner  of  wholesome  and  reasonable  laws,  statutes, 
and  ordinances,  either  with  penalties  or  without,  not  repugnant 
to  the  constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  Commonwealth,  and  of  the  subjects  of  the  same. 
It  is  much  easier  to  perceive  and  realize  the  existence  and  sources 
of  this  power  than  to  mark  its  boundaries,  or  prescribe  limits  to 
its  exercise."^ 

108  Mass.  110;  Van  Deusen  v.  Newcomer,  bury,  11  Met.  55 ;  Hart  v.  Mayor,  &c  of 

40  Mich.  90;  Morton  v.  Sims,  G4Ga.298;  Albany,  9  Wend.  671 ;  New   Albany  & 

In  re  Gannon,  16  K.  L  587, 18  Atl.  159.  Salem  R.  R.  Co.  v,  Tilton,  12  Ind.  3 ;  In- 

1  Commonwealth  v.  Alger,  7  Cash.  53,  dianapolis  &  Cincinnati  R.  R.    Co.    v. 

84.    See  alto  Commonwealth  v.  Tewks-  Kercheral,  16  Ind.  84 ;  Ohio  &  Missia- 
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'^  This  police  power  of  the  State,"  says  another  eminent  judge, 
^^  extends  to  the  protection  of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  State.  According  to  the  maxim,  Sic  utere  tuo  ut  alieaum  non 
loedasy  which  being  of  universal  application,  it  must,  of  course,  be 
witliin  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others.'*  And  again:  [By  this]  ^^ general  police  power  of  the 
State,  persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort,  health,  and 
prosperity  of  the  State  ;  of  the  perfect  right  in  the  legislature  to 
do  which,  no  question  ever  was,  or,  upon  acknowledged  general 
principles,  ever  can  be  made,  so  far  as  natural  persons  are  con- 
cerned."^ And  neither  the  power  itself,  nor  the  discretion  to 
exercise  it  as  need  may  require,  can  be  bargained  away  by  the 
State.2 

Where  the  Power  is  located.  In  the  American  constitutional 
system,  the  power  to  establish  the  ordinary  regulations  of  police 
has  been  left  with  the  individual  States,  and  it  cannot  be  taken 
from  them,  either  wholly  or  in  part,  and  exercised  under  legisla- 
tion of  Congress.^    Neither  can  the  national  government,  through 

sippi  R.  R.  Co.  V.  McClelland.  26  III.  140 ;  afflicted  with  oonUgious  diseases ;    the 

People  V.  Draper,  26  Barb.  344 ;  Baltimore  restraint  of  ragrants,  beggars,  and  bablt- 

9.  State,  16  Md.  376 ;  Police  Commission-  ual  drunkards ;    the  suppression  of  ob- 

ers  V.  Louis  Tille,  8  Bush,  697  ;  Wyne-  scene  publications  and  houses  of  ilMame 

liamer  v.  People,  18  N.  T.  878;   7an«y,  and  the  prohibition  of  gambling  houses 

Ch.  J.,  in  License  Cases,  6  How.  604,  and  places  where  intoxicating  liquors  are 

683 ;  ITaite,  Ch.  J.,  in  Munn  v.  Illinois,  94  sold." 

U.  S.  113,  124.  f  firoicm,  J.,  in  Lawton  v.  See  article  in  86  Am.  L.  Rev.  681,  trao- 
Steele,  162  U.  8.  188,  14  Sup.  Cl  Rep.  ing  in  some  measure  the  judicial  develop- 
499,  says  of  this  power  of  the  State,  that  ment  of  the  doctrine  of  the  police  power.^ 
"It  is  generally  conceded  to  include  ^  /2e<(/Se/r/,  Ch.  J.,  in  Thorpe  v.  Rutland 
everything  essential  to  the  public  safety,  &  Burlington  R.  K.  Co.,  27  Vl  140, 
health,  and  morals,  and  to  justify  the  149.  See  the  maxim.  Sic  utere,  &c.,  -— 
destruction  or  abatement  by  summary  **  Enjoy  your  own  property  in  such  man- 
proceedings  of  whatever  may  be  re-  ner  as  not  to  injure  that  of  another,"  — 
garded  as  a  public  nuisance.  Under  this  in  Broom,  Legal  Maxims,  (6th  Am.  ed.) 
power  it  has  been  held  that  the  state  may  p.  827 ;  Wharton,  Legal  Maxims,  No.  XC. 
order  the  destruction  of  a  house  falling  to  See  also  Turbeville  v.  Stampe.  1  Ld. 
decay,  or  otherwise  endangering  the  lives  Raym.  264 ;  and  1  Balk.  13 ;  JeCfries  r. 
of  passers-by ;  the  demolition  of  such  as  Williams,  6  Exch.  702 ;  Humphries  v. 
are  in  the  path  of  a  conflagration ;  the  Brogden,  12  Q.  B.  739 ;  Pixley  v.  Clark, 
sUnghter  of  diseased  cattle ;  the  prohibi-  86  N.  Y.  620 ;  PhiUdelphia  v,  Scott,  81 
tion  of  wooden  buildings  in  cities ;  the  Pa.  St  80. 

regulations  of  railways  and  other  means  -  B«*cr  Company  v.  Massachusetts,  97 

of  public  conveyance,  and  of  interments  U.  S.  26.  38,  citing  Boyd  v.  Alabama,  94 

in  burial   grounds ;    the    restrictions   of  U.  S.  646. 

objectionable  trades  to  certain  localities;  *  So  decided  in  United  States  v.  De 

the  compulsory  vaccination  of  children ;  Witt.  9  Wall.  41,  in  which  a  section  of 

the  confinement  of  the  insane  or  those  tlie  Internal   Revenue  Act   of  1867  — 
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any  of  its  departments  or  officers,  assume  any  supervision  of  the 
police  regulations  of  the  States.  All  that  the  federal  authority 
can  do  is  to  see  that  the  States  do  not,  under  cover  of  this  power, 
invade  the  sphere  of  national  sovereignty,  obstruct  or  impede  the 
exercise  of  any  authority  whicii  the  Constitution  has  confided  to 
the  nation,  or  deprive  any  citizen  of  rights  guaranteed  by  the 
federal  Constitution.^ 

Conflict  with  Federal  Authority.  But  while  the  general  an* 
thority  of  the  State  is  fully  recognized,  it  is  easy  to  see  that  the 
power  might  be  so  employed  as  to  interfere  with  the  jurisdiction 
of  the  general  government ;  and  some  of  the  most  serious  ques- 
tions regarding  the  police  of  the  States  concern  the  cases  in 
which  authority  has  been  conferred  upon  Congress.  In  those 
cases  it  has  sometimes  been  claimed  that  the  ordinary  police 
jurisdiction  is  by  necessary  implication  excluded,  and  that,  if  it 
were  not  so,  the  State  would  be  found  operating  within  the  sphere 
of  the  national  powers,  and  establishing  regulations  which  would 
either  abridge  the  rights  which  the  national  Constitution  under- 
takes to  render  absolute,  or  burden  the  privileges  which  are  con- 
ferred by  law  of  Congress,  and  which  therefore  cannot  properly 
be  subject  to  the  interference  or  control  of  any  other  authority. 
But  any  accurate  statement  of  the  theory  upon  which  the  police 
power  rests  will  render  it  apparent  that  a  proper  exercise  of  it  bj 

wliich  undertook  to  make  it  a  miBde-  Fourteenth  Amendment  does  not  limit 
meanor  to  mix  for  sale  naphtha  and  ina-  tjie  subjects  in  relation  to  which  the 
minating  oils,  or  to  sell  oil  of  petroleum  police  power  of  tlie  State  may  be  exe^ 
inflammable  at  a  less  temperature  than  eised.  Barbierr.  Connolly,  113  0.8.27, 
110°  Fahrenheit  —  was  held  to  be  a  mere  5  Sap.  CL  Kep.  867 ;  Minneapolis  &  St 
police  regulation,  and  as  such  void  within  Louis  Ry.  Co.  v.  Beckwith,  129  U.  S.  2fi, 
the  States.  That  the  States  may  pass  9  Sup.  Ct  Rep.  207,  and  cases  cited, 
such  laws,  see  Patterson  v.  Common-  Congress  has  no  power  to  authoriie  a 
wealth,  11  Bush,  811.  A  license  may  be  business  within  a  State  which  is  pro- 
required  for  the  peddling  of  patented  hiblted  by  the  State.  License  Tax  Casei, 
articles.  People  v.  Russell.  49  Mich.  617,  5  Wall.  462,  per  Chax,  Ch.  J.  In  Canada, 
14  N.  W.  568.  On  the  general  subject  of  power  over  sales  of  liquor  is  in  the  Do- 
the  police  power  of  the  States,  see  also  minion  parliament,  and,  after  license  ia 
United  States  v.  Reese,  92  U.  S.  214;  pursuance  of  its  authority,  the  prorincial 
United  States  v.  Cruiksliank,  92  U.  S.  parliament  cannot  forbid.  Severn  r.  The 
542.  But  the  States  cannot,  by  police  Queen,  2  Can.  Snp.  Ct.  71 ;  Mayor,  &c.  r. 
regulations,  interfere  with  the  control  The  Queen,  3  Can.  Sup.  Ct  505u  [Ac- 
hy Congress  over  inter-state  commerce,  tion  in  the  nature  of  police  |egnlatioo 
Post,  pp.  857,  858,  867»  And  notes.  is  void  if  against  the  express  provisions 
1  See  this  subject  considered  at  large  of  the  constitution  though  othervtie 
in  the  License  Cases,  5  How.  504,  the  within  the  general  power  to  make  police 
Passenger  Cases,  7  How.  288,  and  the  regulations.  State  *>.  Fraehlich,  115  Wis. 
Slaughter-House  Case,  16  Wall.  86;  Peo-  — ,  91  N.  W.  115.  On  the  constitniionsl 
pie  V.  Compagnie  G^n.,  107  U.  S.  59,  limitations  of  the  police  power,  see  56 
2  Sup.  Ct.  Rep.  87 ;  Head  Money  Cases,  Cent.  L.  Jour.  226.3 
112  U.  S.  580,  5  Sup.  Ct.  Rep.  247.    The 
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the  State  cannot  come  in  conflict  with  the  provisions  of  the  Con* 
stitutiou  of  the  United  States.  If  the  power  extends  only  to  a 
just  regulation  of  rights  with  a  view  to  the  due  protection  and 
enjoyment  of  all,  and  does  not  deprive  any  one  of  that  which  is 
justly  and  properly  his  own,  it  is  obvious  that  its  possession  by 
the  State,  and  its  exercise  for  the  regulation  of  the  property  and 
actions  of  its  citizens,  cannot  well  constitute  an  invasion  of 
national  jurisdiction,  or  afford  a  basis  for  an  appeal  to  the  pro- 
tection of  the  national  authorities. 

Obligation  of  Contracts.  The  occasions  to  consider  this  subject 
in  its  bearings  upon  the  clause  of  the  Constitution  of  the  United 
States  which  forbids  the  States  passing  any  laws  impairing  the 
obligation  of  contracts  have  been  frequent  and  varied  ;  and  it  has 
been  held  without  dissent  that  this  clause  does  not  so  far  remove 
from  State  control  the  rights  and  properties  which  depend  for 
their  existence  or  enforcement  upon  contracts,  as  to  relieve  them 
from  the  operation  of  such  general  regulations  for  the  good  gov- 
ernment of  the  State  and  the  protection  of  the  rights  of  individuals 
as  may  be  deemed  important.  All  contracts  and  all  rights,  it  is 
declared,  are  subject  to  this  power; (a)  and  not  only  may  regula- 

(a)  [^What  shall  be  the  public  policy  of  a  State  is  determined  by  itself,  and  is 
subject  to  no  Federal  control  unless  it  contravenes  the  Federal  Constitution  or  some 
treaty  or  congressional  statute  conformable  thereto.  Hartford  Fire  Insurance  Co.  v, 
Cliicagn.  M  &  St.  P.  R.  Co.,  176  U.  S.  91,  20  Sap.  Ct.  Rep.  83.  And  the  Federal 
courts  will  enforce  the  public  policy  of  a  State  in  regard  to  usurious  contracts.  Mis- 
souri, K.  &  T.  Trust  Co.  v.  Krumseig,  172  U.  S.  851,  19  Sup.  Ct  Rep.  179.  But  the 
public  policy  of  a  State  cannot  be  extended  to  the  infringement  of  rights  acquired 
outside  of  the  State,  nor  can  the  State  penalize  acts  merely  collateral  to  the  enjoy- 
ment of  such  rights.  In  1894  Louisiana  enacted  *'  that  any  person  .  .  .  who  in  any 
manner  whatever  does  any  act  to  effect  for  himself,  or  for  another,  insurance  on 
property  then  in  this  State,  in  any  marine  insurance  company  which  has  not  com- 
plied in  all  respects  with  the  laws  of  this  State,  shall  be  subject  to  a  fine  of/*&o. 
This  came  under  consideration  in  Allgeyer  v,  Louisiana.  165  U.  S.  578,  17  Sup.  Ct. 
Rep.  427.  A.  was  a  citizen  of  L.,  resident  in  New  Orleans.  Fie  was  an  exporter  of 
cotton  from  N.  O.  to  the  ports  of  Great  Britain  and  of  the  Continent.  As  incidental 
to  his  business,  he  entered  in  N.  Y.  City  into  a  contract  of  insurance  with  the  Atl.  M. 
Ins.  Co.  of  that  city,  which  contract  was  for  an  open  policy  of  $200,000.  This  con- 
tract was  to  be  performed  entirely  within  the  State  of  N.  Y.  and  was  there  entirely 
valid.  Under  it,  whenever  A.  made  a  shipment  of  cotton  which  he  desired  insured, 
he  notified  the  insurance  company  by  mail  or  by  telegraph,  and  the  insurance  at- 
tached to  the  parcel  specified  at  the  instant  of  despatch  of  the  letter  or  teleg^m. 
Upon  receipt  of  the  notification,  the  insurance  company  made  out  a  special  policy 
of  insurance  upon  the  parcel  and  delivered  it  to  A.'s  agent  in  N.  Y.,  who  thereupon 
paid  the  premium.  The  insurance  company  never  complied  with  the  conditions  pre- 
scril)ed  by  I^uisiana  to  be  observed  by  all  marine  insurance  companies  doing  busi- 
ni>{>s  tlierein.  A.  mailed  in  N.  O.,  in  compliance  with  the  conditions  of  tlie  contract, 
a  letter  addressed  to  the  insurance  company,  specifying  a  particular  cargo  of  cotton 
then  shipped  upon  which  insurance  was  to  attach,  and  for  this  L.  filed  its  petition 
agninst  liim,  praying  judgment  for  the  penalty,  which  was  decreed.  A.  sued  out  a 
writ  of  error,  alleging  that  the  action  of  L.  deprived  him  of  his  liberty  and  his  prop- 
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tions  which  affect  them  be  established  by  the  State,  but  all  such 
regulations  must  be  subject  to  change  from  time  to  time,  as  the 
general  well-being  of  the  community  may  require,  or  as  the 
circumstances  may  change,  or  as  experience  may  demonstrate 
the  necessity.^ 

1  In  the  case  of  Thorpe  v.  RatUnd  &  sufficient  to  prevent  cattle  and  other  ani- 

Burlington  R.  R.  Co.,  27  Vt  140,  a  qoes-  mala  from  getting  upon  the  railroad,  and 

tion  arose  under  a  provision  in  the  Ver-  wliich  made  tlie  corporation  and  its  agents 

mont    General    Railro.id    Law   of  1849,  liable  for  all  damages  which  should  be 

which  required  each  railroad  corporation  done  by  its  agents  or  engines  to  cattle, 

to  erect  and  maintain  fences  on  the  line  horses,  or  other  animals  thereon,  if  occa- 

of  its  road,  and  also  cattle-guards  at  all  sioned  by  the  want  of  such  fences  and 

farm  and  road  crossings,   suitable  and  cattle-guards.    It  was  not  disputed  that 

erty  without  due  process  of  law.  The  U.  S.  Supreme  Court  reversed  the  action  of 
the  L.  court,  and,  in  giving  the  opinion  of  the  court,  Mr.  Justice  Peckham  said: 
*'  The  act  done  within  the  limits  of  the  State,  under  the  circumstances  of  this  case 
and  for  the  purpose  therein  mentioned,  we  hold  a  proper  act,  one  which  defendants 
were  at  liberty  to  perform,  and  which  the  State  legislature  had  no  right  to  prevent, 
at  least  with  reference  to  the  Federal  Constitution.  ...  In  the  privilege  of  pursuing 
an  ordinary  calling  or  trade  and  of  acquiring,  holding,  and  selling  property  [which, 
earlier  in  the  opinion,  had  been  declared  to  be  included  in  the  liberty  of  t!ie  citizen] 
must  be  embraced  the  right  to  make  all  proper  contracts  in  relation  thereto,  acd 
although  it  may  be  conceded  tliat  this  right  to  contract  in  relation  to  persons  or 
property,  or  to  do  business  within  the  Jurisdiction  of  the  State,  may  be  regulated  and 
sometimes  prohibited  when  the  contracts  or  business  conflict  with  the  policy  of  the 
State  as  contained  in  the  statutes,  yet  the  power  does  not  and  cannot  extend  to  pro- 
hibiting the  citizen  from  making  contracts  of  the  nature  involved  in  this  case  outside 
of  the  limits  and  jurisdiction  of  the  State,  and  which  are  also  to  be  performed  oat- 
sicje  of  such' jurisdiction  ;  nor  can  the  State  legally  prohibit  its  citizens  from  doing 
such  an  act  as  writing  this  letter  of  notification,  even  though  the  property  which  is 
to  be  insured  may  at  the  time  when  such  insurance  attaches  be  within  the  limits  of 
the  State.  The  mere  fact  that  a  citizen  may  be  within  the  limits  of  a  particular  State 
does  not  prevent  his  making  a  contract  outside  its  limits  while  he  himself  remains 
within  it.  Milliken  v.  Pratt,  125  Mass.  874,  28  Am.  Rep.  241 ;  Tildon  v.  Blair,  21 
Wall.  241.  The  contract  in  this  case  was  thus  made.  It  was  a  valid  contract, 
made  outside  of  the  State,  to  be  performed  outside  of  the  State,  although  the 
subject  was  property  temporarily  within  the  State.  As  the  contract  was  valid  in 
the  place  where  made  and  where  it  was  to  be  performed,  the  party  to  the  contract 
upon  wliom  is  devolved  the  right  or  duty  to  send  the  notification  in  order  that  the 
insurance  provided  for  by  the  contract  may  attach  to  the  property  spedfled  in  the 
shipment  mentioned  In  the  notice,  must  have  liberty  to  do  that  act  and  to  give  that 
notification  within  the  limits  of  tlic  State,  any  prohibition  of  the  State  statute  to  the 
contrary  notwithstanding.  The  giving  of  the  notice  is  a  mere  collateral  matter;  it 
is  not  the  contract  itself,  but  is  an  act  performed  pursuant  to  a  valid  contract  which 
the  State  had  no  right  or  jurisdiction  to  prevent  its  citizens  from  making  outside 
the  limits  of  the  State.*'  But  in  Hooper  v.  California,  155  U.  S.  648, 15  Sup.  Ct 
Rep.  207,  it  was  held  that  a  State  may  in  pursuance  of  its  public  policy  penalize  any 
act  done  within  its  borders,  looking  toward  the  formation  of  contract  relations  with 
foreign  corporations  which  it  has  forbidden  to  do  business  within  its  borders.  The 
State  may  regulate  the  formation  of  contracts  of  insurance  within  its  borders,  and 
the  parties  are  powerless  to  waive  the  benefits  of  such  regulation.  Equitable  I^fe 
A.  S.  V.  Clements,  140  U.  S.  226, 11  Sup.  Ct.  Rep.  822.  See  Nutting  v,  Massachu. 
sette,  183  U.  S.  553,  22  Sup.  Ct.  Rep.  238 ;  aff.  175  Mass.  156,  55  N.  E.  895,  in 
which  the  cases  of  Hooper  and  Allgeyer  are  distinguished  and  reconciled.^ 
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Perhaps  the  most  striking  ilhistrations  of  the  principle  here 
stated  will  be  found  among  the  judicial  decisions  which  have  held 

this  proTision  would  be  Tiilid  as  to  such  statutes,  and  by  their  oiBcers.  We  ap- 
corporations  as  might  be  afterwards  ere-  prehend  there  can  Ite  no  manner  of  doubt 
ated  within  the  State ;  but  in  respect  to  that  the  legislature  may,  if  they  deem  the 
those  preTiottsly  in  existence,  and  whose  public  good  requires  it,  of  which  they  are 
cliarters  contained  no  sucli  provision,  it  to  judge,  and  in  all  doubtful  cases  their 
was  claimed  that  tliis  legislation  was  in-  judgment  is  final,  require  the  several  rail- 
operative,  since  otherwise  its  effect  would  roads  in  tlie  State  to  establinh  and  main- 
be  to  modify,  and  to  that  extent  to  tain  t lie  same  kind  of  police  wiiich  is  now 
violate,  the  obligation  of  the  charter<»n-  observed  upon  some  of  the  more  impoi^ 
tract.  '*The  case,"  says  the  court,  '*re-  tant  roads  in  the  country  for  their  own 
solves  itself  into  the  narrow  question  of  security,  or  even  such  a  police  as  is  found 
the  right  of  the  legislature,  by  general  upon  the  English  railways,  and  those  upon 
statute,  to  require  all  railways,  whether  the  continent  of  Europe.  No  one  ever 
now  in  oi>eration  or  hereafter  to  be  char-  questioned  the  right  of  the  Connecticut 
tered  or  built,  to  fence  their  roads  upon  legislature  to  require  trains  upon  all  of 
both  sides,  and  provide  sufficient  cattle-  their  railroails  to  come  to  a  stand  before 
guards  at  all  farm  and  road  crossings,  passing  draws  in  bridges;  or  of  the  Massa- 
undur  penalty  of  paying  all  damages  chusetts  legislature  to  require  the  same 
caused  by  their  neglect  to  comply  with  thing  before  passing  another  railroad, 
such  requirements.  .  .  .  We  think  the  And  by  parity  of  reasoning  may  all  rail- 
power  of  the  legislature  to  control  exist-  ways  be  required  so  to  conduct  them- 
ing  railways  in  this  respect  may  be  found  selves  as  to  other  persons,  natural  or  cor- 
in  the  general  control  over  the  police  of  porate,  as  not  unreasonably  to  injure 
the  country,  which  resides  in  the  law-  them  or  their  property.  And  if  the  bnsi- 
niaking  power  in  all  free  States,  and  ness  of  railways  is  specially  dangerous, 
which  is,  by  the  fifth  article  of  the  bill  of  they  may  be  required  to  bear  the  expense 
rights  of  this  State,  expressly  declared  to  of  erecting  such  safeguards  as  will  render 
reside  perpetually  and  inalienably  in  the  it  ordinarily  safe  to  others,  as  is  often 
lei(i«lature ;  which  is,  perhaps,  no  more  required  of  natural  persons  under  such 
than  the  enunciation  of  a  general  prin-  circumstances. 

ciple  applicable  to  all  free  States,  and  "There  would  lie  no  end  of  illustra- 
wliich  cannot  therefore  lie  violated  so  as  tions  upon  this  subject.  ...  It  may  be 
to  deprive  the  legislature  of  the  power,  extended  to  the  supervision  of  the  track, 
even  by  express  grant  to  any  mere  pub-  tending  switches,  running  upon  the  time 
lie  or  private  corporation.  And  when  the  of  other  trains,  running  a  road  with  a 
regulation  of  the  police  of  a  city  or  town,  single  track,  using  improiier  rails,  not 
by  general  ordinances,  is  given  to  such  using  proper  precaution  by  way  of  safety- 
towns  and  cities,  and  the  regulation  of  beams  in  case  of  the  breaking  of  axle- 
their  own  internal  police  is  given  to  rail-  trees,  the  number  of  brakemen  upon  a 
roads  to  be  carried  into  effect  by  their  by-  train  with  reference  to  the  number  of 
laws  and  other  regulations,  it  is  of  course  cars,  employing  intemperate  or  incom- 
always,  in  all  such  cases,  subject  to  the  petent  engineers  and  servants,  running 
superior  control  of  the  legislature.  That  beyond  a  given  rate  of  sp>eed,  and  a  thou- 
is  a  responsibility  which  legislatures  can-  sand  similar  things,  most  of  which  have 
not  divest  themselves  of  if  they  would.  been  made  the  subject  of  legislation  or 
"  So  fac  as  railroads  are  concerned,  judicial  determination,  and  all  of  which 
this  police  power  which  resides  primarily  may  be.  Hegeman  v.  Western  K.  Co.,  10 
and  ultimately  in  the  legislature  is  two-  Barb.  358. 

fold:  I.  The  police  of  the  roads,  which,         "2.   There  is  also  the  general  police 

in  the  absence  of  lecnsl&tive  control,  the  power  of  the  State,  by  which  persons  and 

corporations    themselves    exercise    over  property  are  subjected  to  all  kinds  of 

their  operatives,  and  to  some  extent  over  restraints  and  burdens,  in  order  to  secure 

all  who  do  business  with  them,  or  come  the  general  comfort,  health,  and  pros- 

upon  their  grounds,  through  their  general  perity  of  the  State;  of  th«  perfect  right 
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that  the  rights  insured  to  private  corporations  by  their  charters, 
and  the  manner  of  their  exercise,  are  subject  to  such  new  regula- 
tions as  from  time  to  time  may  be  made  by  the  State  with  a  view 
to  the  public  protection,  health,  and  safety,  and  in  order  to  guard 
properly  the  rights  of  other  individuals  and  corporations.  Al- 
though these  charters  are  to  be  regarded  as  contracts,  and  the 
rights  assured  by  them  are  inviolable,  it  does  not  follow  that 
these  rights  are  at  once,  by  force  of  the  charter-contract,  removed 
from  the  sphere  of  State  regulation,  and  that  the  charter  implies 
an  undertaking,  on  tlie  part  of  the  State,  that  in  the  same  way  in 
which  their  exercise  is  permissible  at  first,  and  under  the  regula- 
tions then  existing,  and  those  only,  may  the  corporators  continue 
to  exercise  their  rights  while  the  artificial  existence  continues. 
The  obligation  of  the  contract  by  no  means  extends  so  far ;  but, 
on  the  contrary,  the  rights  and  privileges  which  come  into  exist- 
ence under  it  are  placed  upon  the  same  footing  with  other  legal 
rights  and  privileges  of  the  citizen,  and  subject  in  like  manner  to 
proper  rules  for  their  due  regulation,  protection,  and  enjoyment. 

in  the  legislature  to  do  which  no  question  Co.,  30  Mo.  546;  Indianapolis  &  Cincin- 
ever  was  or,  upon  acknowledged  general  nati  R.  R.  Co.  v,  Kercheval,  10  Ind.  84 ; 
principles,  ever  can  be,  made,  so  far  as  Gnlena  &  Chicago  U.  R.  R.  Co.  v.  Ap> 
natural  persons  are  concerned.    And  it  is  pleby,  28  III.  283;  Blair  v.  Milwaukee,  &g. 
certainly  calculated  to  excite  surprise  and  R.  R.  Co..  20  Wis.  254 ;  State  v.  Mathews, 
alarm  that  the  right  to  do  the  same  in  44  Mo.  528 ;  Commissioners,  &c.  v.   Hoi- 
regard  to  railways  should  be  made  a  seri-  yoke  Water  Power  Co.,  104  Mass.  446; 
ous  question."    And  the  court  proceed  Railroad  Co.  v.  Fuller,  17  Wall.  560 ;  To- 
to  consider  the  various  cases  in  which  ledo»  &c.  R.  R.  Co.  v.  Deacon,  63  III.  91 ; 
the  right  of  the  legislature  to  regulate  Ames  v.  Lake  Superior,  &c.  R  R.  Co.,  21 
matters  of  private  concern  with  reference  Minn.  241 ;  N.  W.  Fertilizing  Co.  v.  Hyde 
to  the  general  public  good  has  been  acted  Park,  70  III.  634;  State  v.  New  Haven, 
upon  as  unquestioned,  or  sustained  by  &c.  Co.,  43  Conn.  351.     [[Missouri,  K.  & 
judicial  decisions;  and  quote,  as  pertinent  T.  Trust  Co.  v.  Krumseig,  172  U.  S.  351» 
to  the  general  question  of  what  lawg  are  19  Sup.  Ct.  Rep.  179;  Matthews  r.   St. 
prohibited  on  tlie  ground  of  impairing  Ix)uis  &  S.  F.  R.  Co.,  121  Mo.  298^  24 
the  obligation  of  contracts,  the  language  S.  W.  591,  25  L.  R.   A.  161,  and  note, 
of  Chief  Justice  Afarskail  in  Dartmouth  Upon  the  proposition  that  police  regula- 
College  V,  Woodward,  4  Wheat.  518,  629,  tions  are  subject  to  change,  from  time  to 
that  **  the  fraraers  of  the  Constitution  did  time,  as  the  public  welfare  may  demand, 
not  intend  to  restrain  the  States  in  the  without  impairing  the  obligation  of  con- 
regulation    of    their    civil    institutions,  tract,  see  Pingree  v.  Michigan  Central 
adopted  for  internal  government,  and  that  Ry.  Co.,  118  Mich.  814,  76  N.  W.  635,  63 
the  instrument  they  have  given  us  is  not  L.  R.  A.  274,  where  the  charter  gave  to 
to  be  so  construed."    See,  to  the  same  the  company  the  right  to  t\  rates  for 
efifect,  Suydam  v.   Moore,  8  Barb.  358;  passenger  carriage  within  the  maximum 
Waldron  v.  Rensselaer  &  Saratoga  R.  R.  of  three  cents  per  mile,  and  it  was  held 
Co.,  8  Barb.  890;  Galena  &  Chicago  U.  that  any  subsequent  attempt  to  fix  rates 
R.R.  Co.  v.Loomis,  13111. 548;  Fitchburg  was  unconstitutional    as    impairing  the 
R.  R.  V.  Grand  Junction  R.  R.  Co ,  1  Al-  obligation  of  contract.    See,  also,  Detroit 
len,  552;  Yeazie  p.  Mayo,  45  Me.  560;  v.  Detroit  Cit.  St.  Ry.  Co.,  184  U.  S.  368, 
Peters  v.  Iron  Mountain  R.  R.  Co.,  23  Mo.  22  Sup.  Ct.  Rep.  410-3 
107 ;  Grannahan  v.  Hannibal,  &c.  R.  R. 
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The  limit  to  the  exercise  of  the  police  power  (a)  in  these  cases 
must  be  this :  the  regulations  must  have  reference  to  the  comfort, 
safety,  or  welfare  of  society ;  they  must  not  be  in  conflict  with 

(a)  QPolfce  regulations  cannot  be  purely  arbitrary  nor  purely  for  the  promotion  of 
private  interests.  A  statute  requiring  railroads  and  transportation  companies  to 
turn  over  to  a  storage  company  or  public  warehouseman  ail  property  which  the  con- 
signee £ails  to  call  for  or  receive  within  twenty  days  after  its  arrival  is  unconstitu- 
tional. Sute  r.  Chicago,  M.  &  St.  P.  R.  Co.,  68  Minn.  381,  71  N.  W.  400,  88  L.  R.  A. 
672.  A  gift  element  carried  on  by  a  merchant  in  connection  with  his  business  and 
involving  no  element  of  chance  cannot  be  prohibited.  Long  v.  State,  78  Md.  627,  21 
Atl.  683,  74  Md.  665^  22  Atl.  4, 12  L.  R.  A.  426.  In  State  v,  Ashbrook,  1(>4  Mo.  876» 
65  S.  W.  627,  48  L.  R.  A.  2((5,  an  act  of  the  legislature  which  was  aimed  at  depart- 
ment stores  of  any  considerable  magnitude  was  considered  and  held  void.  The  act 
divided  commodities  into  twenty-eight  groups,  and  provided  that  in  dtiee  having 
fifty  thousand  inhabitants  or  more,  any  merchant  who  employed  more  than  fifteen 
persons  in  the  same  establishment  and  sold  more  than  one  group  of  commodities 
should  be  subject  to  a  certain  license  fee,  not  less  than  three  hundred  dollars  per 
group.  No  provision  for  inspection  or  other  regulation  was  made.  The  court  held 
that  the  whole  scheme  was  an  unwarranted  attempt  at  discrimination  against  large 
merchants.  In  discussing  the  limits  of  the  police  power,  Robinson,  J.,  in  giving  the 
opinion  of  the  court,  said :  "  In  order  to  sustain  legislation  of  tlie  character  of  the  act 
in  question  as  a  police  measure,  the  courts  must  be  able  to  see  that  its  object  [opera- 
tion] to  some  degree  tends  towards  the  prevention  of  some  offence  or  manifest  evil, 
or  has  for  its  aim  the  preservation  of  the  public  health,  morals,  safety,  or  welfare. 
If  no  such  object  is  discernible,  but  the  mere  guise  and  masquerade  of  public  control, 
under  the  name  of  'An  Act  to  Regulate  Business  and  Trade.  &c.,'  is  adopted,  that 
the  liberty  and  property  rights  of  the  citizens  may  be  invaded,  the  courts  will  strike 
duwn  the  act  as  unwarranted.  Mere  legislative  assumption  of  the  right  to  direct 
and  indicate  the  channel  and  course  into  which  the  private  energies  of  the  citizen 
shall  flow,  or  the  attempt  to  abridge  or  hamper  his  right  to  pursue  any  lawful  call- 
ing or  avocation  which  he  may  choose  without  unreasonable  regulation  or  molesta- 
tion, have  ever  been  condemned  in  all  fh«e  government"  For  an  ordinance  of 
similar  purpose,  similarly  disposed  of,  see  Chicago  o.  Netcher,  183  III.  104,  66  N.  E. 
707,  48  L.  R.  A.  261,  and  for  cases  on  department  stores  and  their  regulation,  see 
note  to  this  case  in  L  R.  A.;  see  also  People  v.  Coolidge.  124  Mich.  664,  83  N.  W. 
604,  60  L.  R.  A.  493.  Police  regulations  cannot  be  purely  arbitrary;  t,g.,  Iwrbers 
cannot  be  singled  out  from  men  of  all  trades  and  callings  and  alone  deprived  of  right 
to  work  on  Sunday.  Edeu  v.  People,  161  III.  206,  48  N.  E.  1108,  82  L.  R.  A.  t>69; 
Ex  parte  Jentssch,  1 12  Cal.  468, 44  Pac.  803. 82  L.  R.  A.  664 ;  contra.  People  v,  Havnor, 
140  N.  Y.  106,  43  N.  E.  641,  81  L.  R.  A.  689.  Mines  shipping  by  rail  or  by  water 
cannot  be  singled  out  and  alone  compelled  to  provide  special  facilities  for  coal  weigh- 
ing. Harding  v.  People,  160  111.  459,  43  N.  E.  624,  82  L.  R.  A.  446.  Upon  extent  of 
police  power,  see  Sute  v.  Schlemmer,  42  T^a.  Ann.  1166.  8  So.  307, 10  L.  R.  A.  186, 
and  note.  Restrictions  upon  the  use  of  property  by  its  owner  cannot  be  purely  arbi- 
trary. They  must  be  in  some  degree  necessary  to  protect  the  legitimate  interests  of 
others.  A  riparian  owner  cannot  be  prevented  fh>m  driving  piles  upon  his  own  land 
and  erecting  buildings  upon  such  piles,  where  they  neither  impede  the  flow  materially 
nor  hiterfere  with  navigation.  Janesville  p.  Carpenter,  77  Wi9.  288,  46  N.  W.  128.  8 
L.  R.  A.  808,  and  note ;  State  v.  Gilman,  33  VV.  Va.  146,  10  S.  E.  288, 6  L.  R.  A.  847  : 
Northwestern  Telephone  &  E.  Co.  r.  Minneapolis,  81  Minn.  140,  88  N.  W.  6i:7,  86 
N.  W.  69,  63  L.  R.  A.  176.  But  see  Summerville  v.  Pressley.  38  S.  C.  66,  11  S.  E. 
646,  8  L.  R  A.  864,  and  nr>te.  Non-performance  of  an  impossibility  cannot  be  made 
a  crime.  Port  Huron  v.  Jenkinson,  77  Mich.  414,  48  N.  W.  928,  6  L.  R.  A.  64.  Nor 
can  any  other  police  regnlation  be  purely  arbitrary.  Noel  v.  People.  187  111.  687,  68 
N.  E.  616.  See  also  Allgeyer  v.  Louisiana,  note  a,  p.  833,  ante;  also  many  of  the 
cases  in  note  1,  p.  668,  and  note  a,  p.  16,  ante.'2 
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any  of  the  provisions  oF  the  charter ;  and  they  must  not,  under 
pretence  of  regulation,  take  from  the  corporation  any  of  the  es- 
sential rights  and  privileges  which  the  charter  confers.  In  short, 
they  must  be  police  regulations  in  fact,  and  not  amendments  of 
the  charter  in  curtailment  of  the  corporate  franchise.^ 

The  maxim.  Sic  utere  too  ut  alienum  non  IcedoB^  is  that  which 
lies  at  the  foundation  of  the  power ;  and  to  whatever  enactment 
affecting  the  management  and  business  of  private  corporations  it 
cannot  fairly  be  applied,  the  power  itself  will  not  extend.  It  has 
accordingly  been  held  that  where  a  corporation  was  chartered 
with  the  right  to  take  toll  from  passengers  over  their  road,  a  sub- 
sequent statute  authorizing  a  certain  class  of  persons  to  go  toll 
free  was  void.^  This  was  not  a  regulation  of  existing  rights,  but 
it  took  from  the  corporation  that  which  they  before  possessed, 

1  Wasliington  Bridge  Co.  v.  State,  18  welfare,  and  a  power  granted  bj  charter 
Conn.  53 ;  Bailey  v.  Philadelphia,  &c.  R.  R.  to  one  railroad  '*  to  connect  with  anj  rail- 
Co.,  4  Harr.  889 ;  State  v.  Noyes,  47  Me.  road  running  in  the  same  direction  with 
189;  Pingrv  v.  Washburn,  1  Aiken,  264;  this  road,  and  where  there  may  be  any 
Miller  v,  N.  T.  &  Erie  R.  R.  Co.,  21  portion  of  anoUier  road  which  may  be 
Barb.  613;  People  i^.  Jackson  &  Michi-  used  by  this  company  "  does  not  author- 
gnn  Plank  Road  Co.,  9  Mich.  286,  807 ;  ize  the  consolidation  of  two  parallel  and 
Sloan  V.  Pacific  R.  R.  Co.,  61  Mo.  24 ;  At-  competing  lines,  and  a  subf^equently  en- 
torney-General  v.  Chicago,  &c.  R.  R.  Ca,  acted  constitutional  prohibition  of  such 
*  35  Wis.  425.  In  Benson  v.  Mayor,  &c.  of  consolidation  does  not  impair  the  obliga- 
New  York,  10  Barb.  223, 245,  it  is  said,  lion  of  a  contract,  even  if  it  could  be  held 
in  considering  a  ferry  right  granted  to  a  that  the  deprivation  of  a  long  granted  but 
city :  "  Franciiises  of  this  description  are  yet  unused  power  were  such  impairment, 
partly  of  a  public  and  partly  of  a  private  Pearsall  v.  Great  N.  R.  Co.,  161  U.  S.  646, 
nature.  So  far  as  the  accommodation  of  16  Sup.  Ct.  Rep.  705,  and  Louisville  &  N. 
passengers  is  concerned,  tliey  are  puUici  R.  Co.  v.  Kentucky,  161  U.  S.  677,  16 
juris  J  so  far  as  they  require  capital  and  Sup.  Ct  Rep.  714,  a£f.  97  Ky.  675,  81 
produce  revenue,  they  are  privati  juris.  S.  W.  476.  State  may  compel  insur- 
Certain  duties  and  burdens  are  imposed  ance  companies  doing  business  within  its 
upon  the  grantees,  who  are  compensated  borders  to  make  full  reports  concerning 
therefor  by  the  privilege  of  levying  ferri-  their  business  and  their  financial  condi- 
age,  and  security  from  spoliation  arising  tion.  E^gle  Ins.  Co.  v.  Ohio,  153  U.  8. 
from  the  irrevocable  nature  of  the  grant.  446,  14  Sup.  Ct.  Rep.  868.^  After  the 
The  State  may  legislate  touching  them,  organization  of  a  company  for  electric 
ao  fwAi  they  axe  pubiici  juris.  Thus,  laws  communication,  it  may  be  required  to 
may  be  passed  to  punish  neglect  or  mis-  obtain  the  approval  of  its  plans  by  city 
conduct  in  conducting  the  ferries,  to  se-  commissioners  before  laying  wires  in  the 
cure  the  safety  of  passengers  from  danger  streets.  People  v.  Squire,  107  N.  T.  593, 
and  imposition,  &c.  But  the  State  can-  14  N.  E.  820.  A  provision  that  an  insor- 
not  take  away  the  ferries  tliemselves,  nor  ance  policy  referring  to  the  application 
deprive  the  city  of  their  legitimate  rents  shall  not  be  received  in  evidence  unless 
and  profits."  And  see  People  v.  Mayor,  such  application  is  attached  to  it,  is  valid 
&c.  of  New  York,  32  Barb.  102, 116;  Com-  as  to  policies  issued  thereafter  by  an  ex- 
nion wealth  v.  Pennsylvania  Canal  Co.,  66  isting  company.  New  Era  Life  Ins.  Co. 
Pa.  St.  41 ;  Hegeman  i?.  Western  R.  R.,  r.  Musser,  120  Pa.  St.  884,  14  Ad.  155. 
13  N.  Y.  9.  [Powers  granted  to  corpora-  *  Pingry  ».  Washburn,  1  Aiken,  264. 
tions  are  to  be  narrowly  construed  where  Of  course  the  charter  reserved  no  right 
their  exercise  is  inimical  to  the  public  to  make  such  an  amendment. 
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namely,  the  right  to  tolls,  and  conferred  upon  individuals  that 
which  before  they  had  not,  namely,  the  privilege  to  pass  over  the 
road  free  of  toll.  *^  Powers,"  it  is  said  in  another  case,  ^  which 
can  only  be  justified  on  tliis  specific  ground  [that  they  are  police 
regulations],  and  which  would  otherwise  be  clearly  prohibited  by 
the  Constitution,  can  be  such  only  as  are  so  clearly  necessary  to 
the  safety,  comfort,  and  well-being  of  society,  or  so  imperatively 
required  by  the  public  necessity,  as  to  lead  to  the  rational  and 
satisfactory  conclusion  that  the  framers  of  the  Constitution  could 
not,  as  men  of  ordinary  prudence  and  foresight,  have  intended  to 
prohibit  their  exercise  in  the  particular  case,  notwithstanding  the 
language  of  the  prohibition  would  otherwise  include  it."  ^  And  it 
was  therefore  held  that  an  act  subsequent  to  the  charter  of  a 
plank-road  company,  and  not  assented  to  by  the  corporators,  which 
subjected  them  to  a  total  forfeiture  of  their  franchises  for  that 
which  by  the  charter  was  cause  for  partial  forfeiture  only,  was 
void  as  impairing  the  obligation  of  contracts.^  And  even  a  pro- 
vision in  a  corporate  charter,  empowering  the  legislature  to  alter, 
modify,  or  repeal  it  would  not  authorize  a  subsequent  act  which, 
on  pretence  of  amendment,  or  of  a  police  regulation,  would  have 
the  effect  to  appropriate  a  portion  of  the  corporate  property  to  the 
public  use.^    And  where  by  its  charter  tlie  corporation  was  em- 

1  Christiancy,  J ,  in  People  v.  Jackson  Hough,  61    Mich.  607,  28  N.   W.   582. 

&  Michigan    Plank  Road  Co.,  0  Mich.  Contra,  Portland  &  R.  R.  R.  Co.  ii.  Deer- 

285,  807.    Compare    Commonwealth   v.  ing.  78  Me  01,  2  A tl.  670;  even  if  there 

Pennsylvania  Canal  Co.,  60  Pa.  St  41.  is  no  reservation  in  the  charter  of  tlie 

Where  the  corporation  by  its  charter  has  right  to  alter,  &c.    Boston  &  M.  R.  R.  Co. 

the  right  to  fix  its  own  tolls  for  a  speci-  v.  Com'rs,  79  Me.  380,  10  Atl.  113.    Com- 

fled  period,  the  legislature  is  without  the  panies  may  be  compelled  to  put  in  farm 

power  to  regulate  them  till  that  period  crossings  at  their  own  expense.    III.  Cent, 

has  expired.    Sloan  r.  Paciflc  R.  R.  Co.,  R.  R.  Co.  v.  Willenborg,  117  Rl.  203,  7 

01  Mo.  24,  21  Am.  Rep.  397.  N.  E.  098.    See  also  Montclair  v.   New 

s  Ibid.    And  see  State  v.  Noyes,  47  York,  &c.  Ry.  Co.,  45  N.  J.  £q.  436, 18 

Me.  189.  Atl.  242.    This,  however,  can  scarcely  be 

*  Detroit  v.  Plank  Road  Co.,  48  Mich,  a  more  severe  exercise  of  the  power  than 

140,  5  N.  W.  275.    It  has  been  held  that  is  tlie  amendment  to  the  cliarter  of  a 

the  reservation  of  a  right  to  amend  or  railroad  corporation  which  limits  the  rates 

repeal  would  not  justify  an  act  requiring  of  fare  and  freight  which  may  be  charged; 

a  railroad  company  to  cause  a  proposed  for  the  exercise  of  this  might  be  carried 

new  street  or  liighway  to  be  taken  across  to  an  extent  whicli  would  annihilate  the 

their  track,  and  to  cause  the  necessary  whole  value  of  railroad  property.    The 

embankments,    excavations,   and    other  power,  however,  is  very  ftilly  sustained, 

work  to  be  done  for  that  purpose  at  their  where  tlie  right  to  amend  is  reserved  in 

own  expense ;  thus  not  only  appropriat-  the  charter.     Attorney-General  v,  Chi- 

ing  a  part  of  their  property  to  another  cago,  &c.  R.  R.  Co.,  35  Wis.  425 ;  Blake 

public  use,  but  compelling  them  to  fit  it  r.  Winona,  &c.  R.  R.  Co.,  19  Minn.  418, 

for  such  use:    Miller  v.  N.  Y.  &  Erie  18  Am.  Rep.  345;  Chicago,  &c.  R.  R.  Co. 

R.  R.  Co.,  21  Barb.  513;  People  v.  Lake  v.  Iowa,  94  U.  S.  155;  Piek  v,  Chicago, 

Shore,  &c.  Ry.  Co.,  52  Mich.  277,  17  &c  R.  R.  Co.,  6  Biss.  177.    See  a  like 

K.  W.  841 ;  Chicago  &  O.  T.  Ry.  Co.  v.  rule  applied  to  a  ferry  company  in  Par- 
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powered  to  construct  oyer  a  river  a  oertaiD  bridge,  which  most 
necessarily  constitute  an  obstmction  to  the  navigation  of  the  river, 
a  subsequent  amendment  making  the  corporation  liable  for  such 
obstruction  was  held  void,  as  in  effect  depriving  the  corporation 
of  the  very  right  which  the  charter  assured  to  it^  So  where  the 
charter  reserved  to  the  legislature  the  right  of  modification  after 
the  corporators  had  been  reimbursed  their  expenses  in  construct- 
ing the  bridge,  with  twelve  per  cent  interest  thereon,  an  amend- 
ment before  such  reimbursement,  requiring  the  construction  of  a 
fifty-foot  draw  for  the  passage  of  vessels,  in  place  of  one  of  thirty- 
two  feet,  was  held  unconstitutional  and  void.^  So  it  has  been 
held  that  a  power  to  a  municipal  corporation  to  regulate  the  speed 
of  railway  carriages  would  not  authorize  such  regulation,  except 
in  the  streets  and  public  grounds  of  the  city ;  such  being  the  fair 
construction  of  the  power,  and  the  necessity  for  this  police  regu- 
lation not  extending  further.'  But  there  are  decisions  on  this 
point  which  are  the  other  way.^ 

On  the  other  hand,  tlie  right  to  require  existing  railroad  cor- 
porations to  fence  (a)  their  track,  and  to  make  them  liable  for  all 

ker  V.  Metropolitan  R.  R.  Co.,  109  Mass.  late  the  running  of  cars  within  the  cor- 

{}06.    A  requirement  that  rates  of  fare  porate  limits  would  justify  an  ordinance 

and  freight  shall  be  aiinualljr  fixed  and  entirely  prohibiting  the  use  of  steam  for 

published  is  legitimate  as  an  exercise  of  propelling  cars  through  any  part  of  the 

the  police  power.    Railroad  Ck>.  v.  Fuller,  city.    And  see  Great  Western  R  R.  Co. 

17  Wall.  560.    Fur  discussion  of  the  right  v.   Decatur,  83  111.  381 ;  Branson  v.  Phila- 

of  the  State  to  fix  rates,  see  post,  pp.871-  delphia,    47    Pa.    St.    329;    Whiteon   v. 

876»  notes.    It  is  no  impairment  of  the  Franklin.  84   Ind.    892.    Affirming    the 

obligation  of  the  charter  of  a  railroad  general  right  to  permit  the  municipalities 

company  to  pass  laws  to  prevent  extor-  to  regulate  the  speed  of  trains,  see  Chi- 

tion  and  unjust  discrimination.    Illinois  cago,  &c.  R.  R.  Co.  v.  Haggerty,  67  HI. 

Cent.  R.  R.  Co.  v.  People,  95  111.  313,  113;  Pennsylvania  R.  R.  Co.  v.  Lewis,  79 

1  Am.  &  Eng.  R.  R.  Cas.  188.    That  the  Pa.  St.  88 ;   Haas  v.  Chicago,  &c.  K.  R. 

issuing  and  taking  up  of  tickets  and  cou*  Co.,  41  Wis.  44.    That  the  legislature 

ponn  of  tickets  by  common  carriers  may  may  compel  railroad  companies  to  carry 

be  regulated  by  statute,  see  Fry  v.  State,  impartially  for  all,  see  Chicago,  &c.  R.  R. 

63  Ind.  552.  Co.  v.  People,  67  III.  11 ;  Cincinnati.  &c 

1  Bailey  v.  Philadelphia,  &c.  R.  R.  Co.,  R.  R.  Co.  v.  Cook  (Ohio),  6  Am.  &  Eng. 
4  Harr.  389.  Compare  Commonwealth  v.  R.  R.  Cas.  81 7 ;  Louisville,  N.  O.  &  T.  Ry. 
Pa.  Canal  Co.,  66  Pa.  St  41,  5  Am.  Rep.  Co.  v.  State.  66  Miss.  662, 6  So.  203 ;  but 
329.  an  act  abrogating  the  requirement  of  im- 

2  Washington  Bridge  Co.  v.  State,  18  partial  carriage  is  Toid  as  to  inter-state 
Conn.  53.  transportation.    The  Sue,  22  Fed.  Rep. 

*  State  v.  Jersey  City,  29  N.  J.  170.  843.    But  if  the  carriage  is  of  persons 

^  Crowley  v.  Burlington,  &c.  Ry .  Co.,  from  State  to  State,  the  State  has  no  such 

66  Iowa,  658,  20  N.  W.  467,  22  N.  W.  918.  control.    Hall  v.  De  Cuir,  95  U.  S.  485. 

See  Merz  v.  Missouri  P.  Ry.  Co.,  88  Mo.  See  Carton  v.  Illinois  Cent.  R.  R.  Co.,  59 

672.    In  Buffalo  &  Niagara  Falls  R.  R.  Iowa,  148,  18  N.  W.  67,  6  Am.  &  Eng. 

Co.  V.  Buffalo,  5  Hill,  209,  it  was  held  R.  R.  Cas.  305.    See  cases,  post,  pp.  846, 

that  a  statutory  power  in  a  city  to  regu-  878. 

(a)  QOther  landowners  may  be  required  to  fence  tlieir  lands  also,  and  may  be 
denied  the  right  to  recover  for  trespasses  by  domestic  animals  unless  their  lands  are 
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beasts  killed  by  going  upon  it,  has  been  sustained  on  two  grounds  : 
first,  as  regarding  the  division  fence  between  adjoining  proprie- 
tors, and  in  that  view  being  but  a  reasonable  provision  for  the 
protection  of  domestic  animals ;  and  second,  and  chiefly,  as  essen- 
tial to  the  protection  of  persons  being  transported  in  the  railway 
carriages.^      Having  this  double  purpose  in  view,  the  owner  of 

^  Thorpe  v.  Rutland  &  Burlington  220,  and  cases  cited  therein.  It  is  com- 
R.  R.  Co.,  27  Vt.  140;  New  Albany  &  petent  to  make  the  company  liable  for 
Salem  R.  R.  Co.  v,  Tilton,  12  Ind.  8;  double  the  value  of  stock  killed  in  con- 
Same  V,  Maiden,  12  Ind.  10;  Same  v.  sequence  of  the  neglect  to  fence.  Mis- 
McNamara,  11  Ind.  543;  Ohio  &  Mis-  souri  Pac.  Ry.  Co.  v.  Humes,  116  U.  S. 
sissippi  U.  R.  Co.  v.  McClelland,  26  Ul.  512,  6  Sup.  Cl  Rep.  110;  Barnettr.  Hail- 
140;  Madison  &  Indianapolis  R.  U.  Cu.  road  Co.,  68  Mo.  66,  80  Am.  Rep.  778; 
r.  Whiteneck,  8  Ind.  217;  Indianapolis  Spealman  v.  Railroad  Co.,  71  Mo.  484; 
&  Cincinnati  R.  R.  Co.  v.  Townsend,  10  Tredway  v.  Railroad  Co.,  48  Iowa,  627 ; 
Ind.  88;  Same  v.  Kercheval,  10  Ind.  84;  Little  Rock.  &c.  R.  R.  Co.  v,  Payne,  88 
Corwin  v,  N.  Y.  &  Erie  R.  R.  Co.,  18  Ark.  810,  84  Am.  Rep.  56;  Cairo,  &c. 
N.  T.  42 ;  Horn  v.  Atlantic  &  St.  Law-  R.  R.  Co.  v.  People,  92  111.  97,  34  Am. 
rence  R.  R.  Co.,  36  N.  H.  109,  and  30  Rep.  112.  Contra,  Atchison,  &c.  R.  R. 
N.  H.  440;  Fawcett  v.  York  &  North  Co.  v.  Baty,  0  Nev.  87,  29  Am.  Rep.  386. 
Midland  R.  R.  Co.,  16Jur.  178;  Smith  v,  A  much  higher  attorney  fee  than  is  al- 
Eastern  R.  R.  Co.,  86  N.  H.  860 ;  Bulkley  lowed  in  other  cases  cannot  be  imposed 
V.  N.  Y.  &  N.  H.  R.  R  Co.,  27  Conn,  by  law  in  actions  against  a  railroad  for 
479 ;  Jones  v.  Qalena,  &c.  R.  R.  Co.,  16  stock  killing.  Wilder  v.  Chicago  &  W. 
Iowa,  0;  Winona,  &c.  R.  R.  Co.  u.  Wal-  M.  Ry.  Co.,  70  Mich.  882,  38  N.  W.  289. 
dron,  11  Minn.  51o;  Bradley  v.  Buffalo,  Compare  Peoria,  D.  &  E.  Ry.  Co.  v.  Dug- 
Ac.  R.  R.  Co.,  34  N.  Y.  420 ;  Sawyer  v.  gan,  109  111.  687.  A  statute  making  rail- 
Vermont,  &C.  R.  R  Co.,  105  Mass.  100;  road  companies  liable  for  injuries  by  lire 
Pennsylvania  R.  R.  Co.  v.  Riblet,  06  communicated  by  their  locomotive  en- 
Pa.  St.  104,  6  Am.  Rep.  360 ;  Kansas  gines  was  sustained,  as  to  companies  pre- 
Paciflc  R.  R.  Co.  v.  Mower,  16  Kan.  673 ;  riously  in  existence,  in  Lyman  v,  Boston 
Wilder  v.  Maine  Central  R.  R.  Co.,  66  &  Worcester  R.  R.  Co.,  4  Cnsh.  288 ; 
Me.  382;  Blewette  v.  Wyandotte,  &c.  Rodemacher  v.  Milwaukee,  &c.  R.  R.  Co., 
R.  R.  Co.,  72  Mo.  688.  QState  may  en-  41  Iowa,  297,  20  Am.  Rep.  692 ;  Gorman 
force  such  regulations  by  making  railroad  v.  Pacific  Railroad,  20  Mo.  441,  [regard- 
companies  liable  for  all  damages  that  may  less  of  the  question  of  negligence.  Mat- 
be  suffered  by  any  indiTidual  through  thews  v.  St.  Louis  &  S.  F.  R.  Co.,  121 
their  non-compliance.  Minneapolis  &  St.  Mo.  296,  24  8.  W.  691,  26  L.  R.  A.  161, 
L.  R.  Co.  V.  Emmons,  149  U.  S.  804,  18  and  note;  aff.  105  U.  S.  1,  17  Sup.  Ct 
Sup.  Ct.  Uep.  870.3  The  Minnesota  Rep.  243 ;  Grissell  v.  Housatonic  Ry.  Co., 
statute  imposes  no  duty  toward  children.  64  Conn.  447,  9  Atl.  187,  1  Am.  St.  138. 
Fitzgerald  v.  St.  Paul,  &c.  Ry.  Co.,  29  A  statute  authorizing  full  recovery  by  a 
Minn.  330,  13  N.  W.  108.  As  to  the  de-  passenger  against  a  public  carrier  of 
gree  of  care  required  of  railroad  com-  passengers  for  injuries  resulting  from  the 
panies  in  keeping  up  \heir  fences,  com-  carriage  is  constitutional  though  negll* 
pare  Antisdel  v.  Chicago,  &c.  R.  R.  Co.,  gence  of  the  carrier  is  not  made  an  ele- 
26  Wis.  145 ;  Lemmon  v.  Chicago,  &c.  ment  of  the  course  of  action.  Clark  v, 
R.  R.  Co.,  82  Iowa,  151 ;  Carey  v,  Chi-  Russell,  97  Fed.  Rep.  900 ;  St.  Louis,  &c. 
cago,  &c.  Ry.  Co.,  01  Wis.  71,  20  N.  W.  Ry.  Co.  r.  Matthews,  106  U.  S.  1, 17  Sup. 
648;  Chicago,  &c.  R.  R.  p.  Barrie,  66  111.  Ct.  Rep.  248.^    But  a  statute  making  a 

fenced  as  required.  Poindexter  v.  May,  98  Va.  143,  84  S.  E.  971,  47  L.  R.  A.  688. 
And  a  law  permitting  half  of  a  party  wall  to  be  placed  upon  the  land  of  an  adjoining 
proprietor,  eren  against  his  will,  is  good.  Swift  v.  Calnan,  102  Iowa,  200,  71  N.  W. 
288,  87  L.  R.  A.  462.3 
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beasts  killed  or  injured  maj  maintain  an  action  for  the  damage 
suffered,  notwithstanding  he  may  not  himself  be  free  from  negli- 
gence.^ But  it  would,  perhaps,  require  an  express  legislative 
declaration  that  the  corporation  should  be  liable  for  tlie  beasts 
thus  destroyed  to  create  so  great  an  innovation  in  the  common  law. 
The  general  rule,  where  a  corporation  has  failed  to  obey  the  police 
regulations  established  for  its  government,  would  not  make  the 
corporation  liable  to  the  party  injured,  if  his  own  negligence  con- 
tributed with  that  of  the  corporation  in  producing  the  injury.^ 

The  State  may  also  regulate  the  grade  of  railways,  and  pre- 
scribe how,  and  upon  what  grade,  railway  tracks  shall  cross  each 
other :  and  it  may  appoi*tion  the  expense  of  making  the  neces- 
sary crossings  between  the  corporations  owning  the  roads.'    And 

nilroftd  liable  for  caUle  killed  irretpeo-  may  make  a  railroad  oompanj  liable  for 

tlTe  of   negligence  ii    bad.     Jensen  v.  all   property  loet  through  Urea   ariaing 

Union  Pac.  Ry.  Co.,  6  Utah,  253,  21  Pac.  from  its  locomotives,  whether  through  ita 

004,  4  L.  K.  A.  724;  Bielenberg  v.  Moo-  negligence  or  not    St.  Louis  &  S.  F.  H. 

tana,  &c.  Ry.  Co.,  8  Mont.  271,  20  Pac.  Co.  o.  Matthews,  166  U.  S.  1, 17  Sup.  Cc 

814.    And  it  is  not  competent  to  make  Rep.  248,  aff.  121  Mo.  298,  24  S.  W.  G91, 

railroad  companies  liable  for  injuries  for  25  L.  R.  A.  1($1.J 

which  they  are  in  no  way  responsible.         *  Jackson  r.   Rutland  &   Burlington 

It  is  therefore  held  that  an  act  imposing  R.  R.  Co.,  25  Vt.  150.     And  see  Marsh  v. 

upon  milroad  companies  the  expense  of  N.  Y.  &  Erie  R.  R.  Co.,  14  Barb.  984 ; 

coroners*  inquests,  burial,  Ac.,  of  persons  Joliet  &  N.  I.  R.  R.  Co.  v.  Jones,  20  III. 

who  may  die  on  iu  cars,  or  be  killed  by  221 ;  Tonawanda  R.  R.  Co.  v.  Munger,  5 

collision,  &c.,  is  InTalid  as  applied    to  Denio,  255,  and  4  N.  Y.  349 ;  Price  t- .  New 

cayes  where  the  company  is  not  in  fault.  Jersey  R.  R  Co.,  81  N.  J.  229 ;  Drake  r. 

Ohio,  &c.  R.  U.  Co.  c.  Lackey,  78  III.  55.  Philadelphia,  Ac  R.  R.  Co.,  51  Pa.  St  240. 

That  it  is  as  competent  to  lessen  the  In  Indianapolis  &  Cincinnati  R.  R.  Co. 

comm<m-law  liabilities  of  railroad  com-  r.  Kercheval,  16  Ind.  84,  it  was  held  tliat 

panics  as  to  increase  them,  see  Klrby  r.  a  clause  in  the  charter  of  a  railroad  cor- 

JPennsylvania  R.  R.  Co.,  76  Pa.  St.  506.  poration  which  declared  that  when  the 

And  see  Camden  &  Aroboy  R.  R.  Co.  v.  corporators  should  hare  procured  a  right 

Briggs,  22  N.  J.  628 ;  Tri<«  v.  Hannibal,  of  way  as  tlierein  provided,  they  should 

Ac.  R.  R.  Co.,  49  Mo.  438.  be  seised  in  fee-simple  of  the  right  to  the 

1  Corwin  v.  N.  Y.  &  Erie  R.  R.  Co.,  land,  and  should  have  the  sole  use  and  oo- 

13  N.  Y.  42;  Indianapolis  &  Cincinnati  cupation  of  the  same,  and  no  person,  body 

R.  R.  Co.  V.  Townsend,  10  Ind.  88 ;  Jef-  corporate  or  politic,  should  in  any  way 

fersonville,  &c.  R.  R.  Co.  v.  Nichols,  90  interfere   therewith,  molest,  disturb,  or 

Ind.  821 ;  Same  v.  Parkhurst,  34   Ind.  injure  any  of  the  rights  and  privileges 

501;    Suydam  v.  Moore,  8  Barb.    358;  thereby  granted,  &&,    would  not   take 

Fawoett  v.  York  &  North  Midland  R.  from  the  State  the  power  to  establish  a 

Co.,  15  Jur.  173;  Waldron  v.  Rensselaer  police  regulation  making  the  corporation 

&  Schenectady  R.  R.  Co.,  8  Barb.  390;  liable  for   cattle    killed    by  their  cars. 

Horn  V.  Atlantic  &  St.  Lawrence  R.  R.  [Jensen  v.  Union  P.  R.  Co.,  6  Utah,  253, 

Co.,  35  N.  H.  169 ;  O'Bannon  t;.  Louis-  21  Pac.  004,  4  L.  R.  A.  724,  holds  that 

vtlle,  &c.  R.  R.  Co.,  8  Bush,  348;  Illinois  railroad  cannot  in  the  absence  of  negli- 

Cent.  R.  R.  Co.  i^.  Arnold,  47  111.  178;  gence  on  its  part  be  made  liable  for  stock 

Hinman  v.  Chicago,  &c.   R.  R.  Co.,  28  killed  by  it^ 

Iowa.  491 ;  Qnackenbush  v.  Wisconsin,         '  Fitchburg  B.  R.  Ca  r.  Grand  Juno- 

&c.  R.  R.  Co.,  62  Wis.  411,  22  N.  W.  519;  tion  R.  R.  Co.,  1  Allen,  552,  and  4  Allen, 

Burlington  &  M.  R.  R.  Co.  p.  Webb,  18  198 ;  Pitteburgh,  &c.  R.  R.  Co.  r.  S.  W. 

Neb.  215,  24  N.  W.  706.    [And  a  State  Pa.  R.  B.  Co.,  77  Pa.  St  17a    They  may 
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it  may  establish  regulations  requiring  existing  railways  to  ring 
the  bell  or  blow  the  whistle  of  their  engines  immediately  before 
pasHing  highways  at  grade,  or  other  plaees  where  their  approacli 
might  be  dangerous  to  travel,^  or  to  station  flagmen  at  such  or 
any  other  dangerous  places.^  And  it  has  even  been  intimated 
that  it  might  be  competent  for  the*  State  to  make  railway  corpo- 
rations liable  as  insurers  for  the  safety  of  all  persons  carried  hy 
them,  in  the  same  manner  that  they  are  by  law  liable  as  carriers 
of  goods  ;  though  this  would  seem  to  be  pushing  the  police  power 
to  an  extreme.^    But  those  statutes  which  have  recently  become 

be  required  to  pat  up  depots  at  railroad  safety  of  the  public,  and  in  no  manner 

jnnutions.    State  v.  Wabash,  &c.  Uy.  Co.,  inteiferes  with  or  impairs  tlie  powers 

S3  Mo.   144.     Part  of  the  expense  of  conferred  on  the  defendants  in  their  act 

changing  grade  to   overhead   crossings  of   incorporation."     Galena  &  Chicago 

may  be  laid  upon  a  town.    Appeal  of  U.  R.  R.  Co.  v.  Loomis,  18  Bl.  648.    And 

Westbrook,  67  Conn.  96^   17  AU.   868.  see  StuyTesant  r.  Mayor,  &c.  of  New 

The  legislature  may  regulate  the  speed  at  York,  7  Cow.  688 ;  Benson  *?.  Mayor,  &c. 

highway  and  other  crossings.    RoclLford,  of  New  York,  10  Barb.  228 ;  Bulkley  r. 

&c.  R.  R.  Co.  V.  Hillmer,  72  III.  236.  N.  Y.  &  N.  IL  R.  R.  Co.,  27  Conn.  486 ; 

"  While  the  franchise  of  a  railroad  com-  Veazie  v.  Mayo,  46  Me.  660 ;   49  Me. 

pany  licenses  generally  unlimited  speed,  166 ;  Galena  &  Chicago  U.  R.  R.  Co.  v, 

power  is  reserved  to  the  legislature  to  Pill,  22  III.  264 ;  Same  p.  Appleby,  28  III. 

regulate  the  exercise  of  the  franchise  for  283 ;  Ohio  &  Mississippi   R.   R.   Co.  v, 

public  security."    R^n,  Ch.  J.,  in  Horn  McClelland.  26  UL  140 ;   Clark's  Adm*r 

V.  Chicago.  &c.  B.  R.  Co.,  88  Wis.  463.  v,  Hannibal  &  St.  Jo.  R  R  Co.,  86  Mo. 

The  regulation  la  in  favontm  vita.    Haas  202 ;  Chicago,  &c.  R.  R.  Co.  v.  Triplett, 

V.  Chicago,  Ac.  R  R.  Co.,  41  Wis.  44.  38  111.  482;  Commonwealth  v.  Eastern 

But  running  at  unlawful  speed  does  not  R  R.  Co.,  108  Mass.  264,  4  Am.  Rep. 

impose  an  absolute  liability.    Louisville,  666 ;  Kaminitsky  v.  R.  R  Co.,  25  S.  C. 

N.  O.  &  T.  Ry.  Co.  v.  Caster,  —  Miss.  — ,  68. 

6  So.  888.  QThe  State,  acting  directly  <  Toledo,  &c.  R  R  Co.  v.  Jacksonville, 
or  through  a  city  council,  may  compel  67  III.  37;  Western  &  A.  R.  R.  Co.  v. 
the  railway  companies  over  whose  tracks  Young,  81  Gku  397, 7  S.  E.  012.  In  many 
a  viaduct  extends  to  repair  the  same,  and  States  now  there  are  railroad  commission- 
may  apportion  among  them  the  expense  ers  appointed  by  law,  with  certain  powers 
of  such  repair,  although  the  viaduct  was  of  supervision,  more  or  less  extensive.  Re- 
built at  the  joint  expense  of  the  railway  specting  these  it  has  been  said  in  Maine  : 
companies  and  the  city,  acting  under  **  Our  whole  system  of  legislative  super- 
agreement.  Chicago,  B.  &  Q.  R.  Co.  v.  Tision  through  the  railroad  commission- 
Nebraska,  170  U.  S.  67, 18  Sup.  Ct.  Rep.  ers  acting  as  a  State  police  oTer  railroads 
618,  aft.  47  Neb.  649,  66  N.  W.  624.  A  is  founded  upon  the  theory  that  the  public 
railway  company  may  be  required  to  pay  duties  devolved  upon  railroad  corpora- 
the  whole  expense  of  change  of  grade  at  tions  by  their  charter  are  ministerial,  and 
a  crossing.  New  York  &  N.  E.  R.  Co.  v.  therefore  liable  to  be  thus  enforced." 
Town  of  Bristol,  161  U.  S.  666, 14  Sup.  Railroad  Commissioners  v.  Portland,  &c. 
Ct  Rep.  437,  aff.  62  Conn.  627,  26  AtL  R.  R.  Co.,  63  Me.  269, 18  Am.  Rep.  208. 
122.^  *  Thorpe  v.  Rutland  &  Buriington 
1  "The  legislature  has  the  power,  by  R.  R  Co.,  27  Vt  140.  Carriers  of  goods 
general  laws,  from  time  to  time,  as  the  are  liable  as  insurers,  notwithstanding 
public  exigencies  may  require,  to  regu-  they  may  hare  been  guiltless  of  negli- 
Ute  corporations  in  their  franchises,  so  as  gence,  because  such  is  their  contract  with 
to  provide  for  the  public  safety.  The  the  shipper  when  they  receive  his  goods 
proTision  in  question  is  a  mere  police  for  transportation  ;  but  carriers  of  per- 
regulatioii,  enacted  for  the  protection  and  sons  assume  no  such  obligations  at  the 
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common,  and  which  give  an  action  to  the  representatives  of  per- 
sons killed  by  the  wrongful  act,  neglect,  or  default  of  another, 
may  unquestional>lj  be  made  applicable  to  corporations  previously 
chartered,  and  may  be  sustained  as  only  giving  a  remedy  for  a 
wrong  for  which  the  common  law  had  failed  to  make  provision.^ 
And  it  cannot  be  doubted  that  there  is  ample  power  in  the  legis- 
lative department  of  the  State  to  adopt  all  necessary  legislation 
for  the  purpose  of  enforcing  tlie  obligations  of  railway  companies 
as  carriers  of  persons  and  goods  to  accommodate  the  public  im- 
partially, and  to  make  every  reasonable  provision  for  carrying 
with  safety  and  expedition.^ 

common  law,  and  where  a  company  of  aerTants,  waa  adjudged  conatitutional,  aa 
individuals  receive  from  the  State  a  char-  applicable  to  corporations  previously  in 
ter  which  makes  them  carriers  of  persons,  existence.  To  an  indictment  or  action 
and  chargeable  as  such  for  their  own  de-  under  a  like  Massachusetts  act  contribu- 
fault  or  negligence  only,  it  may  well  be  tury  negligence  is  no  defence.  Com.  v. 
doubted  if  it  be  competent  for  the  legisUi-  Boston,  Ac  R  R.,  184  Mass.  21 1 ;  Merrill 
ture  afterwards  to  impose  upon  their  r.  Eastern  R.  R.,  139  Mass.  288,  1  N.  E. 
contracts  new  burdens,  and  make  them  648,  189  Mass.  262,  29  N.  £.  660 
respond  in  damages  where  they  have  '  Railroad  employees  may  be  required 
been  guilty  of  no  default.  In  other  words,  to  be  examined  to  test  their  fitness,  and 
wliether  that  could  be  a  proper  police  for  color-blindness.  Smith  r.  Alabama, 
regulation  which  did  not  assume  to  regu-  124  U.  8.  465,  8  Sup.  Cu  Rep.  564 ;  Mc- 
late  the  business  of  the  carrier  with  a  Donald  o.  State,  81  Ala.  279 ;  Nashville, 
view  to  the  just  protection  of  the  rights  C.  &  St.  L.  Ry.  Co.  v.  State,  83  Ala.  71, 
and  interests  of  others,  but  which  im-  8  So.  702,  128  U.  S.  96,  9  Sup.  Ct.  Rep. 
posed  a  new  obligation,  for  the  benefit  of  28.  QThe  entire  expenses  of  the  State 
others,  upon  a  party  guilty  of  no  neglect  railroad  commission,  including  salariea 
of  duty.  But  perhaps  sucli  a  regulation  of  commissioners,  may  be  assessed  uiK>n 
would  not  go  further  than  that  in  Stanley  the  railroad  companies  operating  within 
V.  Stanley,  26  Me.  191,  where  it  was  held  the  State  in  proportion  to  their  operated 
competent  for  the  legislature  to  pa»s  an  track  mileage.  Charlotte,  C.  &  A.  R.  Co. 
act  making  the  stockholders  of  existing  v.  Gibbes,  142  U.  S.  886, 12  Sup.  Ct.  Rep. 
banks  liable  for  all  corporate  debts  there-  255,  aff  27  S.  C.  885,  4  S.  £.  49;  Louis- 
after  created  ;  or  in  Peters  v.  Iron  Moun-  ville  &  N.  R.  Co.  r.  Baldwin,  85  Ala.  619, 
tain  R.  R.  Co.,  23  Mo.  107,  and  Grannahan  5  So.  311, 7  L.  R.  A.  266,  amtra.2  On  thia 
V.  Hannibal,  &c  R.  R.  Co.,  80  Mo.  546,  subject  in  general,  see  Redf.  on  Railw. 
where  an  act  wss  sustained  which  made  c.  32,  sec.  2 ;  Louisville,  &c.  R.  R.  Co.  v. 
companies  previously  chartered  liable  for  Burke,  6  Cold.  45 ;  New  Albany  &  Salem 
the  debts  of  contractors  to  the  workmen  R.  R.  Co.  v.  Tilton,  12  Ind.  3 ;  Buckley 
whom  they  had  employed.  [^That  a  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  27  Conn  479; 
statute  creating  such  alisolute  liability  is  Ohio  &  Mississippi  R.  R.  Co.  v.  McCIel- 
valid,  is  held  in  Chicago,  R.  L  &  P.  Ry.  land,  25  III.  140;  Bradley  v.  Buffalo,  &c. 
Co.  V.  Zemecke,  59  Neb.  689, 82  N.  W.  26,  R.  R.  Co.,  84  N.  Y.  427 ;  Boston,  C.  & 
66  L  R.  A.  610.]  M.  R.  R.  Co.  v.  State,  32  N.  H.  215 ;  Penn- 
1  Southwestern  B.  R.  Co.  v.  Paulk,  24  sylvania  R.  R.  Co.  v.  Riblet,  66  Pa.  St 
Ga.  356;  Coosa  River  Steamboat  Co.  v,  164,  5  Am.  Rep.  860.  And  see  other 
Barclay,  30  Ala.  120.  In  Boston,  Con-  cases  cited,  ante,  pp.  83^  840,  notes, 
cord,  and  Montreal  R.  R.  v.  State,  82  [That  telephone  companies  are  conimcm 
N.  H.  215,  a  statute  making  railroad  cor-  carriers  and  must  render  their  services 
porations  liable  to  indictment  and  fine,  in  impartially  to  all  who  may  apply  for 
case  of  the  loss  of  life  by  the  negligence  them,  see  Nebraska  Telephone  Co.  r. 
or  carelessness  of  the  proprietors  or  their  State,  55  Neb.  627,  76  N.  W.  171,  45 
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JRestrainta  on  Sale  of  Liquors.  Those  statutes  which  regulate 
or  altogether  prohibit  the  sale  of  intoxicating  drinks  as  a  bever- 
ages have  also  been,  by  some  persons,  supposed  to  conflict  with 
the  federal  Constitution.  Such  of  them,  however,  as  assume  to 
regulate  merely,  and  to  prohibit  sales  by  other  persons  than  those 
who  are  licensed  by  the  public  authorities,  have  not  suggested 
any  serious  question  of  constitutional  power.  They  are  but  the 
ordinary  police  regulations,  such  as  the  State  may  make  in  re- 
spect to  all  classes  of  trade  or  employment.^  But  those  whic)i 
undertake  altogether  to  prohibit  the  manufacture  and  sale  of 
intoxicating  drinks  as  a  beverage  have  been  assailed  as  violatinjg 
express  provisions  of  the  national  Constitution,  and  also  as  sub- 
veraive  of  fundamental  rights,  and  therefore  not  within  the  grant 
of  legislative  power. 

That  legislation  of  this  character  was  void,  so  far  as  it  affected 
imported  liquors  or  such  as  might  be  introduced  from  one  State 
into  another,  because  in  conflict  with  the  power  of  Congress  over 
commerce,  was  strongly  urged  in  the  License  Cases  before  the 
Supreme  Court  of  the  United  States ;  but  that  view  did  not  obtain 
the  assent  of  the  court.     Opinions  were  expressed  by  a  majority 

L.  R.  A.  lis.  upon  power  to  regulate  nell,  —  Ariz.  — ,  16  Pac  209.  That  such 
the  consolidation  of  competing  railroadi,  laws  may  be  applied  to  corporations  char- 
see  State  V.  Montana  My.  Co.,  21  Mont,  tered  to  manufacture  liquors,  as  well  at 
221,  58  Pac.  028,  45  L.  R.  A.  271,  and  to  others,  see  Commonwealth  i*.  Intoxica- 
note  thereto  in  L.  R.  A.  Upon  duty  of  ting  Liquors,  116  Mass.  168;  Beer  Com- 
a  railroad  company  to  furnish  cars  to  pany  v.  Massachusetts,  97  U.  S.  26.  That, 
shippers,  see  Houston,  E.  &  W.  T.  R.  Co.  when  the  prohibition  is  total,  even  a  drug- 
V.  Campbell,  91  Tex.  651,  45  S.  W.  2,  43  gist  cannot  sell  as  medicine  on  a  physi- 
L  R.  A.  225,  and  note.  Carriers  of  gootls  cian's  prescription,  see  Woods  r.  State, 
may  be  compelled  to  forward  within  a  86  Ark.  86,  88  Am.  Rep.  22.  QAnd  a  li- 
certain  time  after  receiving  them.  Bagg  censed  pharmacist  may  be  required  to 
V.  Wilmington,  C.  ft  A.  R.  Co.,  109  N.  C.  take  out  a  special  liquor  license  before  he 
279,  US.  E.  79, 14  L.  R.  A.  696.  Street  slmll  be  permitted  to  use  spirituous 
riilwnys  may  be  required  to  proyide  liquors  in  the  preparation  of  pharmacist's 
screens  for  protection  of  motormen.  compounds.  Gray  v.  Connecticut,  159 
State  c.  Whitaker,  160  Mo.  59,  60  S.  W.  U.  S.  74,  16  Sup.  Ct.  Rep.  985 ;  Com. 
1068  ;  Slate  v.  Nelson.  52  Ohio  St.  88,  89  r.  Fowler,  96  Ky.  166,  28  S.  W.  786,  38 
N.  E.  22,  26  L.  R.  A.  317;  Stste  v.  Hos-  L.  R.  A.  889.  Upon  constitutionality  of 
kins,  58  Minn.  85, 59  N.  W.  545, 25  L.  R.  A.  laws  regulating  sale  of  liquors,  see  note 
759,  and  note.^  to,  28  L.  ed.  U.  S.  696.  Sale  of  other 
^  Bode  V.  State,  7  Gill,  326 ;  Bancroft  commodities  in  rooms  where  sale  of 
p.  Dumas,  21  Yt.  456 ;  Thomassnn  v.  liquors  is  authoriied  may  be  prohibited. 
State,  15  Ind.  449 ;  License  Casen,  5  How.  Sute  v.  Gerhardt,  145  Ind.  489,  44  N.  E. 
504 ;  Metropolitan  Board  of  Excise  p.  460,  83  L.  R.  A.  313.;]  Sales  within  cer- 
Barrie,  34  N.  Y.  657 ;  Goddard  v.  Jack-  tain  hours  may  be  forbidden.  Hedderich 
sonville,  15  111.  688 ;  Kettering  v.  Jackson-  v.  State,  101  Ind.  664.  A  farmer  may  be 
Tille,  50111.39;  State  v.  Allmond,  2  Houst.  forbidden  to  give  cider  on  Sunday  to  an 
612.  QPlumb  V.  Christie,  103  Ga.  686,  30  intoxicated  person.  Altenburg  i^.  Com., 
S.  E.  759, 42  L.  R.  A.  181. J  That  a  terri-  126  Pa.  8l  602, 17  Ati.  799. 
tory  may  make  such  laws :  Terr.  v.  Con- 
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of  the  court  that  the  introduction  of  imported  liqaors  into  a 
State,  and  their  sale  in  the  original  packages  as  imported,  could 
not  be  forbidden,  because  to  do  so  would  be  to  forbid  what  Con- 
gress, in  its  regulation  of  commerce,  and  in  the  levy  of  imposts, 
had  permitted ;  ^  but  it  was  conceded  by  all,  that  when  the  origi* 
nal  package  was  broken  up  for  use  or  for  retail  by  the  importer, 
and  also  when  the  commodity  had  passed  from  his  hands  into  the 
hands  of  a  purchaser,  it  ceased  to  be  under  Congi-essional  protec- 
tion as  an  import,  or  a  part  of  foreign  commerce,  and  became 
subject  to  the  laws  of  the  State,  and  might  be  taxed  for  State 
purposes,  and  the  sale  regulated  by  the  State  like  any  other 
property.^  It  was  also  decided,  in  these  cases,  that  the  power  of 
Congress  to  regulate  commerce  between  the  States  did  not  ex- 
clude regulations  by  the  States,  except  so  far  as  they  might  come 
in  conflict  with  those  established  by  Congress ;  and  that,  conse- 
quently, as  Congress  had  not  undertaken  to  regulate  commerce 
in  liquors  between  the  States,  a  law  of  New  Hampshire  could  not 
be  held  void  which  punished  the  sale,  in  that  State,  of  gin  pur- 
chased in  Boston  and  sold  in  New  Hampshire,  notwithstanding 
the  sale  was  in  the  cask  in  which  it  was  imported,  but  by  one  not 
licensed  by  the  selectmen.^  The  authority  of  the  License  Cases  is, 
however,  seriously  impaired  by  late  decisions  of  the  same  court. 
Upon  the  principle,  now  well  settled,*  that  the  failure  of  Congress 
to  act  as  to  matters  directly  affecting  interstate  commerce  is 
equivalent  to  a  declaration  that  it  shall  be  free,  it  is  held  a  State 
has  no  power  to  prevent  the  bringing  of  liquor  into  it  from  another 

1  Taney,  Ch.  J.,  6  How.  504,  674 ;  Mc-  41  N.  W.  671 ;  Leisy  v.  Hardin,  78  Iowa, 
Lean,  J.,  5  How.  680;  Catnm,  J.,  6  How.  286,  43  N.  W.  188.  QSame  case,  135  U.  S. 
608.  And  see  Brown  v.  Maryland,  12  100,10  Sup.  Ct.  Rep.  681 J  See  Water- 
Wheat.  419;  License  Tax  Casea,  6  WaU.  bury  v,  Newton,  50  N.  J.  L.  634, 14  Atl. 
462;  Cook  v.  Pennsylvania,  97  U.  S.666;  004;  People  v.  Lyng,  74  Mich.  679,  42 
Tieman  v.  Rinker.  102  U.  S.  123;  Lin-  N.  W.  139,  rev.  in  186  (J.  S.  161,  10  Sup. 
coin  V.  Smith,  27  Vt.  328,  386 ;  Bradford  Ct.  Rep.  726.  See  also  Bode  v.  State,  7 
V.  Stevens,  10  Gray,  379 ;  States.  Robin-  Gill,  326;  Jones  v.  People,  14  111.  196; 
son,  49  Me.  285.  State  r.  Wheeler,  26  Conn.  290;  Santo  r. 

3  Daniel,  J.,  held  that  the  right  to  State,  2  Iowa,  165,  202 ;  Commonwealth 
regulate  was  not  excluded,  even  while  v.  Clapp,  5  Gray,  07 ;  Metropolitan  Board 
the  packages  remained  in  the  hands  of  v.  Barrie,  34  N.  T.  667  ;  Beer  Company  v. 
the  importer  unbroken  (p.  612).  See  also  Massachusetts,  97  U.  S.  25;  Jones  r.  Sur- 
the  views  of  Grier,  J.  (p.  631).  [See,  in  prise,  64  N.  H.  248,  9  All.  884 ;  Ung  i?. 
this  connection,  Re  M'^ilson,  8  Mackey  Lynch,  88  Fed  Rep.  489;  State  r.  Co- 
(D.  C),  341,  12  L.  R.  A.  624.  While  tlie  Imugh,  78  Me.  401,  6  Atl.  4.  In  Iowa  it  is 
liquor  is  yet  in  the  original  package,  the  held  competent  to  except  from  the  gen- 
State  may  proliibit  and  punish  its  sale  to  eral  prohibition  of  the  sale  of  wines  all 
a  person  of  known  intemperate  habits,  those  made  from  fhiit  grown  in  the  State. 
Cum.  V.  Zelt,  138  Pa.  016,  21  Atl.  7, 11  State  i^.  Stucker,  68  Iowa,  496,  12  N.  W. 
L.  R.  A.  602.]]  488.  But  this  seems  not  in  harmony  with 

s  This  rule  has  lately  been  followed  Tieman  v.  Rinker,  102  U.  8.  123. 
in  Iowa.    Collins  v.  Hills,  77  Iowa,  181,         «  See  p.  688,  note  2. 
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State,  and  that  it  cannot  prohibit  the  sale  within  it  of  liquor  in 
the  original  package  by  a  non-resident^    But  the  manufacture  of 

1  Bowman  v.  Clilcago  &  N.  W.  R7.  Co.,  board  of  control,  a  commissioner  and  cer- 
126  U.  S.  466,  8  Sup.  Ct  Rep.  689, 1062;  toin  county  dispensers,  and  after  an  in- 
Leisy  o.  Hardin,  186  U.  8. 100, 10  Sup.  Ct.  spection  by  a  State  chemist.  Packages 
Rep.  681.  In  the  former  case  a  majority  of  wines  and  liquors  made  in  otlier  Statea 
of  the  conrt  held  that  the  statute  conld  and  imported  by  a  resident  of  the  State 
not  be  upheld  as  an  inspection  law  nor  as  for  his  own  use,  and  in  the  possession  of 
a  sanitary  law  ;  that  it  was  a  regulation  railroad  companies  which,  as  common 
of  commerce,  although  its  purpose  was  to  carriers,  had  brought  the  packages  within 
perfect  the  policy  of  the  State  as  to  intem-  the  State,  were  seized  and  confiscated  as 
perance ;  and  left  nndecided  the  question  contraband  by  constables  of  the  State." 
of  the  right  of  the  State  to  forbid  the  sale  The  court  held  "  that  when  a  State  recog- 
of  the  liquor  when  imported.  In  the  lat-  nises  tlie  manufacture,  sale,  and  use  of 
ter  case  this  point  is  distinctly  ruled,  so  intoxicating  liquors  as  lawful,  it  cannot 
far  as  the  case  of  the  sale  by  a  foreigner  discriminate  against  the  bringing  of  such 
or  non-resident  in  the  original  package  articles  in,  and  importing  them  from 
is  concerned,  Qthe  court  liolding  that  the  other  States ;  that  such  legislation  is  void 
State  is  powerless  to  prohibit  or  regulate  as  a  hindrance  to  interstate  commerce, 
the  sale  by  the  importer  in  the  original  and  an  uivjust  preference  of  the  products 
package,  fol.  Brown  v.  Maryland,  12  of  the  enacting  State  as  against  similar 
Wheat  410.^  For  the  State  rulings  upon  products  of  the  other  States,"  and  that 
it,  see  cases  p.  846,  note  3,  auftra,  QDi-  therefore  "  as  respected  residents  of  the 
rectly  after  the  decision  of  Leisy  v.  Har-  State  of  South  Carolina  desiring  to  import 
din,  136  U.  S.  100. 10  Sup.  Ct.  Rep.  681,  foreign  wines  and  liquors  for  their  own 
Congress  enacted  the  so-calletl  Wilson  use,  the  act  in  question  in  that  case  was 
Bill,  providing  that  "  AU  fermented,  dis-  Toid.*'  The  statute  was  thereupon  modi- 
tilled,  or  other  intoxicating  liquors  or  fled  in  such  manner  as  to  permit  the 
liquids  transported  into  any  State  or  ter-  importation,  but  to  require  that  before 
ritory,  or  remaining  therein  for  use,  con-  any  such  importation  the  intending  im- 
sumption,  sale,  or  storage  therein,  shall  porter  should  *'  flrst  certify  to  the  [official] 
upon  arrival  in  such  State  or  territory  be  chemist  .  .  .  the  quantity  and  kind  of 
subject  to  the  operation  and  effect  of  the  liquor  proposed  to  be  imported,  together 
laws  of  such  State  or  territory  enacted  in  with  the  name  and  place  of  business  of 
the  exercise  of  its  police  powers,  to  the  the  person,  firm,  or  corporation  from 
same  extent  and  in  the  same  manner  as  whom  it  is  desired  to  purchase,  accom- 
though  such  liquids  or  liquors  had  been  panying  such  certificate  with  the  state- 
produced  in  such  State  or  territory,  and  ment  that  the  proposed  consignor  has 
shall  not  be  exempt  therefrom  by  being  been  requested  to  forward  a  sample  of 
introduced  therein  In  original  packages  or  such  liquor  to  the  said  chemist. . . .  Upon 
otherwise."  26  Stat,  at  Large,  318,  chap,  the  receipt  of  said  sample,  the  said  chem- 
728.  In  re  Rahrer,  140  U.  S.  646, 11  Sup.  ist  shall  immediately  proceed  to  test  the 
Ct.  Rep  866,  it  was  held  that  this  enact-  same,  and  .  .  .  [upon  finding  it  pure,  &c.] 
ment  permitted  the  law  of  Kansas,  pro-  shall  issue  a  certificate  to  that  effect," 
hibiting  and  penalizing  the  manufacture,  which  should  be  attached  to  the  consign- 
sale,  or  barter  of  "  any  spirituous,  malt,  ment.  Any  package  imported  without 
vinous,  fermented,  or  other  intoxicating  such  certificate  was  to  be  confiscated  and 
liquors"  to  extend  to  all  such  liquors  destroyed.  This  provision  was  consid- 
imported  into  the  State.  In  Scott  r.  ered.  in  Vance  v.  Vandercook  Co.,  170 
Donald,  166  U.  S.  68,  17  Sup.  Ct  Rep.  U.  S.  438, 18  Sup.  Ct  Rep.  674,  and  held 
266,  was  considered  the  validity  of  the  invalid  as  an  unlawful  interference  with 
State  Dispensary  Ijaw  of  South  Carolina,  interstate  commerce.  In  Rhodes  v.  Iowa, 
which,  as  it  then  stood,  required  that  170  XJ.  S.  412,  18  Sup.  Ct.  Rep.  664,  it 
"no  wines  or  liquors,  except  domestic  was  held  that  the  importation  was  not 
wines,  should  be  manufactured  or  sold,  completed  until  the  goods  had  been  dc* 
except  through  the  agency  of  a  State  livered  to  the  consignee,  or  at  any  rate 
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intoxicating  liquor  within  the  State  may  be  forbidden  although 
intended  solely  for  exportation.^ 

iintU  the  carrier  ceMed  to  hold  them  as  in  the  same  basket  and  poured  out  on  con- 
carrier.    The  Iowa  Uw  forbidding  trans-  signee*s  counter ;  whether,  if  each  small 
portation  from  place  to  place  within  the  package  had  been  addressed  to  consignee, 
State  did  not  apply  to  the  station  agent  the  holding  would  ha^e  been  otherwise, 
who  unloaded  a  box  containing  wliiskey  quaere ;  see  concurring  opinion  by   Mr. 
from  a  freight  car  and  wheeled  it  into  Justice    White,     ITor  a  similar  holding 
the  railway  company's  freight  warehouse,  with  regard  to  cigarette  packages,  see 
there  to  await  delivery  to  tiie  consignee.  McGregor  v.  Cone,   104   Iowa,  466,  73 
And  in  State  »  Holleyman,  66  S.  C.  207,  N.  W.  1041,  89  L.  R  A.  484.    See  aUo 
81  S.  E.  362,  &3  8.  E.  866, 46  L.  R.  A.  667,  SUto  o.  Cliapman,  1  S.  I).  414,  47  N.  W. 
it  was  held  that,  despite  tlie  Dispensary  411, 10  L.  R.  A.  482;  Keitli  o.  State,  91 
Law,  a  person  might  purchase  liquors  Ala.  2,  8  So.  868,  10  L.  R.  A.  430.     Upon 
outside  the  State  and  himself  transport  the    Constitutional     protection    of    the 
them  from  the  place  of  purchase  to  his  **  original    package,"    see  66  Cent.    L. 
home,  and  there  keep  them  for  his  own  Jour.  342,   and  36   Am.  L.   Rer.    669. 
use,  because  such  act  was  interstate  com-  For  further  cases  upon  interstate  com- 
merce, and  the  Wilson  I^w  did  not  per-  merce,  see  Fuqua  v.  Pabst  Brewing  Co., 
mit  tlie  Sute  law    to  attach   until  the  90  Tex.  298,  88  S.  W.  29,  760,  36  L.  R.  A. 
liquors  had    reached    their   desdnation.  241;  Ohio  &M.  R.  Co.  r.  Taber,  98  Ky. 
For  other  cases  on  South  Carolina  Die-  603,  82  S.  W.  168, 86  S.  W,  18, 84  L.  R.  A. 
pensary  Law,  see  Sute  c.  Aiken,  42  S.  C.  686 ;  Houston  Direct  Navigatioa  Co.  r. 
222,  20  S.  £.  221,  26  L.  R.  A.  846 ;  Mc-  Ins.  Co.  of  N.  A.,  89  Tex.  1,  32  S.  W.  889, 
CuUough  r.  Brown,  41  S.  C.  220,  19  S.  E.  80  L.  R.  A.  718 ;  Sute  v.  Wheelock,  (*6 
468,  28  L.  R.  A.  410.    For  a  construction  Iowa,  677, 64  N.  W.  620,  80  L.  R.  A.  420 ; 
of  the  Alabama  Dispensary   Law,  see  Hopkins  v.  Lewis,  84  Iowa,  690,  61  N.  W. 
Sheppard  v.  Dowling,  127  Ala.  1,  28  So.  266,  16  L.  R.  A.  807  (original  package); 
791,  86  Am.  8t  68.    Upon  interstate  sales  Lang  v.  Lynch,  88  Fed.  Rep.  480,  4  L.  R. 
of  intoxicating  liquors  and  State  reguln-  A.  831.3  After  a  railroad  has  stored  such 
tion  thereof,  see  a  valuable  note  to  42  L.  liquor  in  its  warehouse  for  several  days, 
ed.  U.  S.  1089.    Upon  liquor  legislation  it  ceases  to  be  a  carrier  and  becomes 
generally,  see  Foster  v,  Kansas,  112  U.  S.,  amenable  to  tlie  law.     State  v.  Creeden, 
206,  6  Sup.  Ct.  Rep.  8,  97 ;/;«  Caswell,  78  Iowa,  666, 48  N.W.  678.    See  also  State 
18  R.  L  885,  29  Atl.  269,  27  L.  R.  A.  82,  v.  O'Neil,  68  Yt.  140,  2  Atl.  686;   Qaff 
86»  and  note ;  State  v.  Creeden,  78  Iowa,  144  U.  S.  328,  12  Sup.  Ct.  Rep.  698.    A 
666, 48  N.  W.  673, 7  L.  R.  A.  206 ;  Lemly  Sute  may  not  prohibit  the  sale  within  its 
V.  State,  70  Miss.  241, 12  So.  22, 20  L.  R.  A.  borders  of  oleomargarine  manufactured  in 
646,  and  note ;  Tragesser  v.  Gray,  78  Md.  another  State,  so  long  as  such  sulratance 
260,  20  Atl.  906,  0  L.  R.  A.  780,  and  note ;  is  recognized  by  Congress  as  a  legitimate 
and  Veen  v,  Creaton,  188  Pa.  48,  20  Atl.  article  of  commerce.    Schollenberger  r. 
866,  9  L.  R.  A.  814,  and  note.   Upon  what  Pennsylvania,  171  U.  S.  1,  18  Sup.  Ct 
is  an  original  package,  see  Austin  v.  Ten-  Rep.  767.    On  oleomargarine  in  original 
nessee,  179  U.  S.  848.  21  Sup.  Ct.  Rep.  packages,  see  Re  Gooch,  44  Fed.  Rep. 
182,  in  which  it  was  held  that  a  cigarette  276,  10  L.  R.  A.  880.    Nor  is  it  permitted 
package  three  inches  long,  and  an  inch  to  indirectly  accomplish  such  prohibition 
and  a  lialf  wide,  containing  ten  cigarettes,  by  requiring  all  oleomargarine  sold  within 
was  not  an  original  package  where  many  its  borders  to  be  colored  pink  or  other- 
such  were  deposited  by  the  shipper  in  a  wise  adulterated.    Collins  v.  New  Hanip- 
basket  owned  by  the  express  company  shire,  171  U.  S.  80, 18  Sup.  Ct.  Rep.  768. 
and  by  that  company  carried  to  consignee  Upon  prohibition  of  sale  of  oleomargarine, 


^  Kidd  V.  Pearson,  128  U.  S.  1,  9  Sup.  manufacturer  intends,  at  his  conrenience, 

Ct.  Rep.  6.  "  The  manufacture  of  intoxi-  to  export  such  liquors  to  foreign  coun- 

cating  liquors  in  a  State  is  none  the  less  tries  or  to  other  States."  Lamar,  J.,  p.  24. 
a  business  within  that  State,  because  the 
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These  State  laws,  known  as  Prohibitory  Liquor  Laws,  the  pur- 
pose of  which  is  to  prevent  altogether  the  manufacture  and  sale 
of  intoxicating  drinks  as  a  beverage,  so  far  as  legislation  can 
accomplish  that  object,  cannot  l)e  held  void  as  in  conflict  with  the 
fourteenth  amendment.^  And  in  several  cases  it  has  been  held 
that  the  fact  that  such  laws  may  tend  to  prevent  or  may  abso- 
lutely preclude  the  fulfilment  of  contracts  previously  made  is  no 
objection  to  their  validity.^  Any  change  in  the  police  laws,  or 
indeed  in  any  other  laws,  might  have  a  like  consequence. 

The  same  laws  have  also  been  sustained,  when  the  question  of 
conflict  with  State  constitutions,  or  with  general  fundamental 
principles,  has  been  raised.  They  are  looked  upon  as  police 
regulations  established  by  the  legislature  for  the  prevention  of 
intemperance,  pauperism,  and  crime,  and  for  the  abatement  of 
nuisances.'    It  has  also  been  held  competent  to  declare  the  liquor 

see  Com.  v.  Miller,  181  Pa.  118, 18  AtL  >  People  v.  Hawley,  3  Micb.  330 ;  Rey- 

988,  6  L.  R.  A.  638,  and  note.    State  may  nolds  v,  Qeary,  26  Conn.  179.     Cuntracts 

prohibit  the  sale  within  it«  borders  of  cannot  hamper  or  impede  the  State  power 

adulterated  articles  designed  to  defraud  of  police.    Beer  Company  v.  Massachu- 

the  consumer,  e.  g.  oleomargarine  colored  setts,  97  U.  S.  26. 

to  imitate  butter.    Plumley  t;.  Massachu-  '  Commonwealth  v»  Kendall,  12  Cush. 

setts,  155  U.  S.  461,  15  Sap.  Ct.  Rep.  164,  414 ;  Commonwealth  v.  Clapp,  6  Gray, 

aff.  166  Mass.  236,  80  N.  £.  1127,  15  L.  R.  97  ;  Commonwealth  u.  Howe,  18  Gray,  26 ; 

A.  839 ;  see  also  State  v,  Capiul  Cy.  Santo  v.  Sute,  2  Iowa.  202 ;  Our  House 

Dairy  Co.,  62  Ohio.  860.  57   N.  E.  62,  o.  State,  4  Greene  (Iowa),  172;  Zumliofit 

McCann  o.  Com.,  1U8  Pa.  609,  48  Atl.  v.  State,  4  Greene  (Iowa),  526 ;  State  t;. 

470,  State  v.  Rogerij,  95  Me.  94,  49  Atl.  Donehey,  8  Iowa,  896 ;  State  v.  Wheeler, 

664.     Use  of  oleomargarine  in  a  soldiers'  26  Conn.  290;    Reynolds   r.  Geary.  26 

home  which  is  under  the  exclusive  juris-  Conn.  179 ;  Oviatt  v.  Pond,  29  Conn.  479; 

diction  of  Congress  is  not  subject  to  con-  People  v,  Hawley,  8  Mich.  330;  People 

trol  by  the  State.    Ohio  v.  Thomas,  178  v,  Gallaglier,  4  Mich.  244 :  Jones  v.  Peo- 

U.  S.  276,  19  Sup.  Ct  Rep.  453.]  pie,  14  III.  196 ;  State  p.  Prescott,  27  Vt. 

1  If  the  State  so  determines,  it  may  194;  Lincoln  r.  Smith,  27  Vt.  328;  Gill 

forbid  the  manufacture,  sale,  and  use  of  v.  Parker,  81  Vt.  610.    Compare  Beebe  v. 

liquor  as    prejudicial  to  public  health.  State,  6  Ind.  601 ;  Meshmeier  t\  State,  1 1 

safety,  and  morals,  even  though  thereby  Ind.  484 ;  Wynehamer  v.  People,  18  N.  Y. 

existing  property  is  depreciated  in  value  378.    See  State  v,  Kennedy,  16  R.  I.  409, 

without  compensation.    Mugler  r.  Kan-  17  Atl.  61.    So  of  local  prohibitory  laws, 

•as,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  278;  Whitney  v.  Township   Board,   71   Mich. 

Kidd  r.  Pearson,  128  U.  S.  1,  9  Sup.  Ct.  234. 89  N.  W.  40 ;  State  ».  Berlin,  21  S.  C. 

Rep.  6.    See  also  Bartemeyer  v.  Iowa,  18  292 ;  Burnside  v.  Lincoln  Co.  Ct.,  86  Ky. 

Wall.  129;  Foster  v.  Kansas,  112  U.  S.  428,  6  S.  W.  276;  Ex  parte  Campbell,  74 

201,  6  Sup.  Ct.  Rep.  8,  97 ;  Prohibitory  Cal.    20,  15  Pac  318.     The  territories 

Am.  Cases,  24  Kan.  700 ;  Re  Intox.  Li-  may  pass  such  laws.    Terr,  u,  O'Connor, 

quors,  25  Kan.  751,  87  Am.   Rep.  284.  6  Dak.  397,41  N.  W.  746;  Terr.  v.  Guy ot, 

Nor  is  permission  for  sale  by  druggists,  9  Mont.  46,  22  Pac.  134.    But  tlie  mere 

and  no  others,  class  legislation.    Id,    See  keeping  of  liquor  for  another  cannot  be 

Beer  Co.  v.  Massachusetts,  97  U.  S.  25.  made  a  crime.    State  v.  Oilman,  38  W. 

pn  Noel  V.  State,  187  111.  687,  58  N.  E.  Va.  146,  10  S.  £.  283.     In  Reynolds  v. 

616,  62  L.  R.  A.  287,  it  is  held  that  a  law  Geary,  26  Conn.  179 ;  Jones  v.  Surprise, 

restricting  the  sale  of  patent  medicines  64  N.  H.  243,  9  Atl.  884 ;  Lang  v.  Lynch, 

by  others  than   registered  pharmacists  38  Fed.  Rep.  489,  the  State  law  forbid- 

was  Toid.3  ding  suits  for  the  price  of  liquors  sold  oat 
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kept  for  sale  a  nuisance,  and  to  provide  legal  process  for  its  con- 
demnation and  destruction,  and  to  seize  and  condemn  the  build- 
ing occupied  as  a  dramnshop  on  the  same  ground.^  And  it  is 
only  where,  in  framing  such  legislation,  care  has  not  been  taicen 
to  observe  those  principles  of  protection  which  surround  the  per- 
sons and  dwellings  of  individuals,  securing  them  against  unrea- 
sonable searches  and  seizures,  and  giving  them  a  right  to  trial 
before  condemnation,  that  the  courts  have  felt  at  liberty  to  de- 
clare that  it  exceeded  the  proper  province  of  police  regulation.^ 
Perhaps  there  is  no  instance  in  which  the  power  of  the  legislature 
to  make  such  regulations  as  may  destroy  the  value  of  property, 
without  compensation  to  the  owner,  appears  in  a  more  striking 
light  than  in  the  case  of  these  statutes.  The  trade  in  alcoholic 
drinks  being  lawful,  and  the  capital  employed  in  it  being  fully 
protected  by  law,  the  legislature  then  steps  in,  and  by  an  enact- 
ment based  on  general  reasons  of  public  utility,  annihilates  the 
traffic,  destroys  altogether  the  employment,  and  reduces  to  a 
nominal  value  the  property  on  hand.  Even  the  keeping  of  that, 
for  the  purposes  of  sale,  becomes  a  criminal  offence ;  and,  with- 
out any  change  whatever  in  his  own  conduct  or  employment,  the 
merchant  of  yesterday  becomes  the  criminal  of  to-day,  and  the 
very  building  in  which  he  lives  and  conducts  the  business  which 
to  that  moment  was  lawful  becomes  the  subject  of  legal  proceed- 
ings, if  the  statute  shall  so  declare,  and  liable  to  be  proceeded 
against  for  a  forfeiture.^    A  statute  which  can  do  this  must  be 

of  the  State  to  erade  the  State  law,  was  N.  W.  006.   A  statute  proridioK  for  tlie  ap- 

sustained  and   applied    notwithstanding  pointment  of  guardians  for  drunkards  is 

the  contract  was  ralid  where  made.    The  competent  under  the  police  power,  and 

general  rule  is,  howerer,  that  if  the  con-  its  operation  would  not  be  an  unlawful 

tract  is  ralid  where  made,  it  is  ralid  depri  ration  of  property.    Per  in  v.  Scott, 

ererywiiere.    See  Sortwell  v.  Hughes,  1  84  Ind.  67.    [Possession  of  opium  with- 

Curtis,   244 ;    Adams  v.    Coulliard,   102  out  haring  license  therefor  may  be  made 

Mass.  167;  Hill  V.  Spear,  60  N.  H.  258;  a  crime.    Mon  Luck  v.  Sears,  29  Oreg.  421, 

Eling  V,  Fries.  88  Mich.  276;  Roetlike  v,  44  Pac.  698,  82  L.  R.  A.  738.3 

Philip  Best  Brewing  Co.,  88  Mich.  340;  >  Hibbard  v.    People.  4   Mich.    125; 

Webber    v.    Donnelly,    88    Mich.    469;  Fisher  v,  McGirr,  1  Gray,  1;   State  v. 

[Miller  v.  Ammon.   145  U.   S.  421,  12  CNeil,  68  Vt.  140,2  Atl.  686;  ante,  431, 

Sup.  Ct.  Rep.  884.]]  note.    Compare  Meshmeier  u.  State,  11 

^  American  Fur  Co.  v.  United  States,  Ind.  484;  Wynehamer  v.  People,  13N.T. 

2  Pet.  868 ;  Our  House  v.  State,  4  Greene  878. 

(Iowa),  172 ;    Lincoln  v.  Smith,  27  Vt.  *  See  Mugler  v.  Kansas,  123  U.  S.  623, 

328;   State  v.  Wheeler,  26  Conn.  290;  8  Sup.  Ct.  Rep.  273;  Kaufman  r.DosUi, 

Oriatt  V.  Pond,  29  Conn.  479;  State  v.  78  Iowa,  691,  86  N.  W.643;  Whitney  v. 

Robinson,  83  Maine,  668;  License  Cases,  Township  Board,  71  Mich.  234,  39  N.  W. 

6  Uow.  604 ;  State  v.  Barrels  of  Liquor,  40 ;  Tanner  v.  Alliance,  29  Fed.  Rep.  196 ; 

47N.  H.  369;  Commonwealth  v,  Intozi-  Menken  v.  Atlanta,  78  Ga.  658,  2S.£. 

eating  Liquors,  107  Mass.  396 ;  Pearson  669.    In  a  number  of  the  States,  statutes 

V.  Distill.  Co.,  72  Iowa,  848,  84  N.  W.  1 ;  hare  recently  been  passed  to  make  the 

Craig  V.  Werthmueller,  78  Iowa,  598»  48  owners  of  premises  on  which  traffic  in  in- 
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justified  upon  the  highest  reasons  of  public  benefit;  but,  whether 
satisfactory  or  not;,  the  reasons  address  themselves  exclusively  to 
the  legislative  wisdom. 

Taxing  Forbidden  Occupations.  Questions  have  arisen  in  re- 
gard to  these  laws,  and  other  State  regulations,  arising  out  of  the 
imposition  of  burdens  on  various  occupations  by  Congress,  with  a 
view  to  raising  revenue  for  the  national  government.  These  bur- 
dens are  imposed  in  the  form  of  what  are  called  license  fees  ;  and 
it  has  been  claimed  that,  when  the  party  paid  the  fee,  he  was 
thereby  licensed  to  carry  on  the  business,  despite  the  regulations 
which  the  State  government  might  make  upon  the  subject.  This 
view,  however,  has  not  been  taken  by  the  courts,  who  have  re- 
garded the  congressional  legislation  imposing  a  license  fee  as 
only  a  species  of  taxation,  without  the  payment  of  which  tlie  busi- 
ness could  not  lawfully  be  carried  on,  but  which,  nevertheless, 
did  not  propose  to  make  any  business  lawful  which  was  not  lawful 
before,  or  to  relieve  it  from  any  burdens  or  restrictions  imposed 
by  the  regulations  of  the  State.  The  licenses  give  no  authority, 
and  are  mere  receipts  for  taxes.^ 

Other  Regulations  affecting  Commerce.  Numerous  other  illus- 
trations might  be  given  of  the  power  in  the  States  to  make  regu- 
lations affecting  commerce,  which  are  sustainable  as  regulations 
of  police.^    Among  these,  quarantine  regulations  and  health  laws 

toxicating  liqaort  it  carried  on  respon-  63  Mich.  807,  19  N.  W.  88 ;   Frankfort  v. 

tible  for  all  damages  occasioned  bj  such  Auglie,  114  Ind«  77»  16  N.  E.  802. 
traffic.    It  is  beliered  to  be  entirely  com-         See  remarks  of  Grier,  J.,  in  License 

petent  for  the  legislature  to  pass  such  Cases,  6  How.  604,  682 ;   Meeker  v.  Van 

statutes.    Bertholf  v.  O'Reilly,  74  N.  Y.  Bennselaer,  16  Wend.  897.    A  liquor  law 

609.    But  whether   they  can  apply    in  may  annul  a  preriuus  license,  and  not  be 

cases  where  leases  have  preriously  been  invalid  on  that  ground.    See  ante,  p.  400» 

made  must  be  a  serious  question.  note.    Under  the  police  power,  tlie  deal- 

1  LicenseTaxCases,  6  Wall.  462;  Pur-  ing  in  liquors  even  for  Uwful  purposes 

Tear  v.  Commonwealth,  6  Wall.  476;  Com-  may  be  restricted  to  persons  approved  for 

mon wealth  v.  Holbrook,  10  Allen,  200;  moral  character.    In  rt  Ruth,  82  Iowa, 

Block  V.  Jacksonville,  86  III.  801 ;  Terr.  260.    Compare  People  v.  Hang,  68  Mich. 

V,  O'Connor,  6  Dak.  897,  41  N.  W.  746;  649,  87  N.  W.  21. 

They  are  not  contracts.  Martin  v.  State,  *  As  to  the  right  to  fix  rates  for  rail- 
23  Neb.  871, 86  N.  W.  664.  Nor  does  their  road  transportation,  see  casi-s,  pp.  b73- 
payment  preclude  enforcement  of  penal-  876,  pott,  [But  it  is  not  open  to  a  State 
ties  for  selling  in  the  Indian  country,  to  compel  **  through  trains "  carrying  in- 
United  States  V.  Forty-three  Gallons  of  terstate  commerce  to  stop  at  every 
Whiskey,  108  U.  S.  491,  2  Sup.  Ct  Rep.  county-seat  through  which  they  pass, 
906.  A  State  may  tax  a  business  not-  proviiled  "  local  trains "  furnish  ample 
withstanding  the  State  constitution  for-  accommodation  for  the  traffic  of  such 
bids  its  being  licensed.  Youngblood  v,  places.  C.  C.  C.  &  St  L.  Ry.  Co.  v.  Illi- 
Sexton,  82  Mich.  406,  20  Am.  Rep.  664.  nois,  177  U.  S.  614.  20  Sup.  Ct.  Rep.  722, 
As  to  when  license  fees  are  taxes,  see  rev.  176  111.  869,  61  N.  E.  842 ;  Illinois 
ante,  p.  288,  and  note.  State  taxation  Cent.  R.  Co.  p.  Illinois.  168  U.  S.  142, 16 
does  not  forbid  further  municipal  tax-  Sup.  Ct.  Rep.  1096,  rev.  148  III.  434,  33 
ation  for  regulation.    Wolf  t^.  Lansing,  N.  £.  178,  19  L.  H.  A.  119.    See,  in  this 
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of  every  description  will  readily  suggest  themselves,  and  these 
are  or  may  be  sometimes  carried  to  the  extent  of  ordering  the 

connection,  State  v.  Gladaon,  67  Minn.    trantportatioD,  see  Mo.  P.  R.  Co.  r.  Slier- 
885,  69*  N.  W.  487,  24  L.  K.  A.  602;  aff.    wood,  84  Tex.   126,   19  S.   W.  465,  17 
166  U.   S.  427,  17   Sup.   Ct.  Hep.  627.    L.  R.  A.  643,  and  note ;  and  as  to  wlieclier 
Upon  reflations  of  oommeroe  by  State    shipments  between  two  points  witliin  tlii; 
laws,  see  notes  to  39  L.  ed.  U.  S.  811, 38  L.    same  State  can  erer  be  interstate  corn- 
ed. U.  8. 1041, 87  L.  ed.  U.  S.  216, 82  L.  ed.    merce,  see  Houston  D.  Nar.  Ca  r.  Ins. 
U.  S.  229,  24  C.  C.  A.  18,  aud  13L.  R.  A.    Co.  of  N.  A.,  89  Tex.  1,  82  S.  W.  889,  80 
107.    A  State  may  compel   a    railroad    L.  R.  A.  713.    In  the  absence  of  Congres- 
operating  within  its  limiu  and  engaged    sional  regulation,  a  State  may  prohibit 
ill  interstate  commerce  to  stop  at  least    tlie  running  of  all  freight-trains  (inclnd- 
three  trains  eacli  way  (if  so  many  run)    ing  interstate)  on  Sunday.    Hennington 
each  day  at  each  town  of  tliree  thousand  or    v.  Georgia,  163  U.  S.  299, 16  Sup.  Ct.  Rep. 
more  inhabitants  on  iu  line  long  enough     1086,  aff.  90  Ga.  306, 17  S.  £.  1009.    State 
to  take  on  and  let  off  passengers.    Lake    may  prohibit  the  consoiidation  of  parallel 
8hore  &  M.  S.  R.  Co.  v,  Ohio,  173  U.  S.    and  competing  lines.     PearsaU    v.  Grt 
286,  19  Sup.  Ct.  Kep.  466.     And  it  may     N.  R.  Co.,  161  U.  S.  646, 16  Sup.  Ct.  Rep. 
compel  every  passenger  trsin  whose  route    706,  and  Louisrille  &  N.  R.  Co.  r.  Ken- 
lies  entirely  within  the  Sute  to  stop  at    tucky,  161  U.  S.  677, 16  Sup.  Ct  Rep. 
every  county-seat,  even  tliough  tlie  train    714,  aff.  97  Ky.  676,  31  S.  W.  476.    May 
carries  mail  and  its  road  is  a  land  grant    by  penalty  in  tlie  absence  of  Congres- 
road.  Gladson  v.  Minnesota,  166  U.  S.  427,    sional  regulation  enforce  tlie  delivery  of 
17  Sup.  Ct.  Rep.  627,  sff.  67  Minn.  886,  69    telegrams  to  addresses  within  its    bor 
N.  W.487,  24L.R.A.602.    AStatemsy    ders.    W.  U.  Tel.  Co.  p.  James,  162  U.  S. 
make  a  common  carrier  contracting  to    660, 16  Sup.  Ct  Rep.  931,  aff.  90  Ga.  254. 
carry  property  between  any  two  points,    17  S.  E.  83;  but  not  beyond  its  bonlers. 
whether  within  or  without  the  Statejiable    W.U.Tel.  Co.  r.  Pendleton,  122  U.  S. 
for  any  injury  to  such  property  that  may    847,  7  Sup.  Ct  Rep.  1126,  1  Inters.  Com. 
arise  through  its  negligence  or  that  of  any    R.  806.    State  may  make  it  an  offence  to 
connecting  carrier  to  whom  it  may  deliver    have  in  one's  possession  game  intended 
such  property  in  order  to  complete  the    to  be  shipped  beyond  the  bortlers  of  tlie 
performance  of  the  contract    Missoori,    State,  such  game    having   been    killed 
K.  &  T.  R.  Co.  V.  McCann  &  Smiaer,  174    within  the  State,  even  tliough  within  the 
U.  S  680,  19  Sup.  Ct  Rep.  766,  aff.  133    open  season.    Qeer  r.  Connecticut,  161 
Mo.  69, 83  S.  W.  71. 86  L.  R.  A.  110.    And    U.  S.  619,  16  Sup.  Ct  Rep.  600,  aff  61 
when  Uie  loss  or  iigury  occurs  beyond  the    Ct  144.  22   Atl.  1012,  13  L.  R.  A.  804, 
carrier's  own  line,  he  may  still  be  made    3  Inters.  Com.  R.  782.    Upon  relstion 
liable  '*  unl<^s  within  a  reasonable  time    between  Sute  police  power  and  Federal 
after  demand  made,  he  shall  give  satis-    commerce  power,  see  note  to  38  L.  ed. 
factory  proof  to  the  consignor  that  the    U.  S.  1041.    State  may  regulate  the  fish- 
loss  or  injury  did  not  occur  while  the    eries  within  a  marine  league  of  its  shores, 
thing  was  in  his  charge."    Ridimond  &    Manchester  o.  Massachusetts.  139  U.  S. 
A.  R.  Co.  V.  Patterson  Tobacco  Co.,  160    240, 11  Sup.  Ct.  Rep.  669.    In  the  absence 
U.  S.  311,18  Sup.  Ct.  Rep.  836.    Upon    of  Congressional  regulation,  a  State  may 
State  taxes  and  penalties  as   affecting    make  it  an  offence  to  solicit  a  seaman  to 
commerce,  see  Bangor  v.  Smith,  83  Me.    desert  from  any  vessel  within  iu  juris- 
422.  22  Atl.  379,  13  L.  R.  A.  688,  and    diction.    /?€  Young,  36  Oreg.  247,  69  Psc. 
note.    A  Sute  may  regulate  the  extent    707,  48  L.  R.  A.  163;  Handel  r.  Chaplin, 
to  which  a  common  carrier  may  by  con-    111  6a.  800,  86  S.  E.  979.  61  L.  R.  A.  720. 
tract  relieve  himself  from  his  common-    State  may  absolutely  prohibit  sale  within 
law  liabilities.   Chicago,  M.  &  St  P.  R.  Co.    its  borders  of  specified  kinds  of  game  sod 
V.  Solan.  169  U.  S.  138,  18  Sup.  Ct  Rep.    fish   during    specified  seasons  of  year. 
289.    Upon  such  contracU,  see  note  to    People  r.  O'Neil,  110  Mich.  824.  68K.  W. 
42  L.  ed.  U.  S.  688,  in  which  the  cases  are    227,  88  L.  R.  A.  696.     May  make  it  a 
collected.    Upon  intersUte  and  foreign    criminal  offence  to  send  money  outside 
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destruction  of  private  property  when  infected  with  disease  or 
otherwise  dangerous.^    These  regulations  have  generally  passed 

the  State  to  be  wagered  upon  a  hone-  ^  It  is  usual,  either  by  general  law  or 
race.  Ex  parte  Ltkcy,  93  Va.  159,  24  S.  £.  by  municipal  charters,  tu  confer  very 
930,  31  L.  R.  A.  822.  May  make  inter-  extensive  powers  ui)on  local  boards  of 
state  telegraph  company  responsible  for  health,  under  which,  when  acting  in  good 
negligence  within  the  State  in  transmis-  faith,  they  may  justify  tlieniselves  in  lak- 
sion  uf  interstate  mesitage.  W.  U.  Tel.  ing  possession  of,  purifying,  or  even  de- 
Co.  u.  Howell,  95  Ga.  194,  22  S.  R.  2»6,  stroying  the  buildings  or  other  property 
30  L.  R.  A.  158.  Where  coqioration  de-  of  the  citizen,  when  tJie  public  health  or 
rives  its  franchiso  from  the  State  it  is  comfort  demands  such  strong  measureit. 
subject  to  State  law  in  regard  to  exempt-  See  Harrison  v.  Baltimore,  1  Gill,  2(54; 
ing  itself  by  contract  from  liabilities  of  Van  Wormer  r.  Albany,  16  Wend.  262; 
common  carrier,  even  though  the  contract  Coe  v.  Shultz,  47  Barb.  64 ;  Raymond  r. 
relates  to  interstate  commerce.  St.  Jos.  Fish,  51  Conn.  80.  QHurst  v.  Warner, 
&  G.  Id.  R.  Co.  V.  Palmer.  38  Neb.  463,  102  Mich.  238,  60  N.  W.  440,  26  L.  U.  A. 
66  N.  W.  957,  22  L.  R.  A.  335.  State  may  484,  and  see  also  note  in  L.  R  A.  upon 
regulate  pressure  of  natural  gas  trans-  quarantine  regulations  by  health  author- 
ported  through  pipes  to  other  Stales,  iiies.  See  also  Rasmussen  o.  Idaho.  181 
Jamieson  r.  Indiana  N.  Gas  &  Oil  Co.,  128  U.  S.  198,  21  Sup.  Ct.  Rep.  694,  aff.— 
Ind.  565,  28  N.  E.  76,  12  L.  R.  A.  662.  Idaho,  — ,  69  Pac.  938,  62  L.  R.  A.  78. 
But  cannot  forbid  its  exportation.  State  State  may  regulate  the  heating  apparatus 
V,  Indiana  &  O.  Oil  G.  &  M.  Co.,  120  Ind.  used  in  passenger  cars,  and  may  exempt 
675.  22  N.  £.  778,  6  L.  R.  A.  679,  and  note,  from  such  regulations  railroad  lines  less 
For  other  cases  upon  State  laws  and  in-  than  fifty  mile^  long.  N.  Y.,  N.  H.  &  H. 
terstate  commerce,  see  Burrows  v.  Delta  R.  Co.  v.  New  York,  165  U.  S.  628,  17 
Transportation  Co.,  106  Mich.  682,  64  Sup.  Ct.  Rep.  418.  But  a  State  cannot 
N.  W.  601,29L. R.  A.468;  States.  W.  U.  compel  a  railroad  company  to  fumioh 
Tel.  Co.,  113  N.  C.  213, 18  S.  E.  889,  22  double-decked  cars  for  sheep  shipped  in 
L.  R.  A.  670 ;  State  r.  Indiana  &  I.  S.  R.  interstate  commerce,  nor  can  it  regu- 
Co.,  133  Ind.  69,  32  N.  K.  817, 18  L.  R.  A.  late  the  transportation  charges  on  such 
602;  Re  Sanders,  62  Fed.  Rep.  802.  18  shipments.  SUnley  i.  Wabash,  St.  L.  &  P. 
L.  R.  A.  649;  Mo.  Pac.  R.  Co.  p.  Sher-  R.Co.,100Mo.486. 13S.  W.  700.8  L.R.  A. 
wood,  84  Tex.  125,  10  S.  W.  455,  17  649.  A  sUtuteof  l/ouisiana  empowered 
L.  R.  A.  643,  and  note ;  Dwyer  v.  Gulf,  the  State  Board  of  Health  to  exclude 
C.  &  S  F.  R.  Co.,  75  Tex.  672, 12  S.  W.  healthy  persons  from  entering  localities 
1001,  7  L.  R.  A.  478,  and  cases  cited  note  where  disease  was  prevalent,  whether  com- 
1,  po«/,  864.  Agent  of  non-resident  organ  ing  from  within  or  without  the  State.  TIic 
company  who  travels  with  an  organ,  sell-  question  was  raised  by  the  Board  re- 
ing  it  when  he  can  or  taking  orders  for  fusing  emigrants  from  France  a  landing, 
others  and  delivering  them  when  re-  The  authority  wss  upheld.  Crimpagnie 
ceived,  is  engaged  in  interstate  commerce  Fran<;aise  v.  f/ouisiana  St.  Bd.  of  Health, 
and  not  liable  to  State  peddler's  tax.  186  U.  S.  380,  22  Sup.  Ct.  Rep.  81 1.  See 
French  v.  State,  —  Tex.  Crim.  App.  — ,  84  Am.  L.  Rev.  722.] 
68  8.  W.  1015,  62  L.  R.  A.  160.  Goods  They  may  forbid  offensive  trades  bo- 
manufactured  in  another  State  to  fill  ing  carried  on  in  populous  districts.  Fx 
onlers  taken  by  travelling  salesman,  and  parte  Shrader,  33  Cal.  279;  Metropolitan 
shipped  into  the  State,  consigned  to  the  Board  v.  Heister,  37  N.  Y.  661 ;  Live 
niaxer,  and  delivered  by  the  agent  to  the  Stock,  &c.  A^socistlon  v.  Crescent  City, 
person  ordering,  are  the  subject  of  inter-  &c.  Co.,  16  Wall.  36 ;  Wynehamer  v.  Peo- 
statc  commerce,  and  the  agent  cannot  be  pie,  13  N.  Y.  378 ;  Coe  i^.  Shultz,  47  Barb, 
subjected  to  a  State  license  tax  in  the  64;  Ashbrook  v.  Commonwealth,  1  Bush, 
State  where  delivered.  Wyoming  v.  Wil-  139;  Taunton  v.  Taylor,  116  Mass.  254; 
lingham,  9  Wyo.  290,  62  Pac.  707,  52  L.  Fertilizing  Co.  o.  Hyde  Park.  97  U.  S. 
R.  A.  198.  See  also  Adkins  V.  Richmond,  659;  Dillon,  Mun.  Corp.  §  95;  Potter's 
08  Va.  91,  84  S.  E.  967,  81  Am.  St.  705,  Dwarris  on  Stat.  458.  See  State  r.  Board 
47  L.  R.  A.  688.3  of  Health,  16  Mo.  App.  8.    The  disinfec- 


►854                                  CONSTITUTIONAL  LIMITATIONS.  [ciT.  XVL 

unchallenged.  The  right  to  pass  inspection  laws,  and  to  lery 
duties  so  far  as  may  be  necessary  to  render  them  effectual,  is  also 
undoubted,   and  is  expressly   recognized  by  the   Constitution.^ 

tioD  of  all  imported  ra^  at  the  expense  beaits  to  be  done  at  one  establisliment, 

of  the  shipper  may  be  required.    Train  lee  Milwaolcee  r.  Gross,  21    Wis.  241 ; 

V.  Boston  Disinfecting  Co.,   144    Mass.  Li^e  Stock,  &c.  Association  r.  Crescent 

623,  11  N.  E.  929.    [.State  may  prohibit  City,  &c.  Co^  16  Wall.  86.    Compare,  as 

the  bringing  in  of  cattle  affected  with  to  right  to  esUblish  monopolies,  Gale  r. 

contagious  disease   (Texas    fever),  and  Kalamazoo,  23  Mich.    344.     QA    State 

may  make  shipper  and  carrier  lial^le  for  cannot  require  all  sheep  to  be  dipped 

all  loss  arising  from  importation  of  such  before  being  brought  within  its  boniers, 

cattle.    Missouri,  K.  &  T.  R.  Co.  v.  Haber,  without  regard  to  whether  they  are  dis- 

169  U.  8.  618,  18  Sup.  Ct.  Kep.  488,  878,  eased  or    not    State  v.  Duckworth,  — 

aff.  66  Kan.  694,  44  Pac.  632.    See,  upon  Idalio,  — ,  61  Pac.  466,  39  L.  R.  A.  865/] 

Texas  cattle  acta.  Grimes  v.  Eddy,  126  The  license  of  a  board  of  healtli  is  not  a 

Mo.  168,  28  S.  W.  766,  26  L.  R.  A.  688,  defence  to  an  indictment  for  a  nuisance, 

and  note.     See  also  Idaho  v.  Rasmussen,  Garrett  v.  State,  49  N.  J.  L.  94,  7  Atl.  2». 

—  Idaho,  — ,  69  Pac.  938,  62  L.  R.  A.  78,  A  regulation  forbidding  the  growing; 

aff.  181  U.  8.  198,  21  Sup.  Ct.  Rep.  694,  of  rice  within  a  city,  on  tiie  ground  of  iiv 

and  Smith  v.  St.  Louis  &  S.  W.  Ry.  Co.,  Jnrions  effect  upon  health,  was  held  valid 

181  U.  S.  248,  21  Sup.  Ct  Rep.  608,  aff.  in  Green  v  Savannah,  6  Ga.  1.    [^Rlow- 

20  Tex.  Civ.  App.  461,  49  S.  W.  627.  ers  may  be  required  to  be  fumislied  upon 

This  last  case  is  autliority  for  the  general  dry  emery  wheels.     People  v.  Smith,  108 

doctrine  that  reasonable  quarantine  rega-  Mich.  627,  66  N.  W.  382,  32  L.  R.  A.  868, 

lations  of  the  State  do  not  conflict  with  and  upon  power  to  protect   healtli   (if 

the  power  of  the  federal  government  to  employees,  see  note  hereto  in  L.  R.  A. 

regulate  commerce.^    Tliat  the  business  Orders   of   boards    of   health    must  be 

is  lawful  in  itself,  and  proper  to  be  carried  reasonable,  and  an  order  prohibiting  nil 

on  somewhere,  is  no  objection  to  tlie  persons  until  further  order  from  icetting 

regulation.     Watertown    v.    Mayo,    109  off  any  train  or  boat  witiiin  tlie  State  is 

Mans.  816;   Beer  Co.  v.  Massachusetts,  Toid,  though  made  as  a  quarantine  regu- 

97  U.  8.  26.  lation  against  yellow  fever  prevalent  in 

If  they  forbid  the  keeping  of  swine  in  some  places,  because  applicable  as  well 

certain  parts  of  a  city,  their  regulations  to  persons  from  non-infected  as  firom  in- 

will  be  presumed  reasonable  and  needful,  fected  districts.    Wilson  p.  Alabama  G.  S. 

Commonwealth  r.  Patch,  97  Mass.  221,  Ry.   Co.,  77  Miss.  714,  28  So.  667,  6*2 

citing  with  approval  Pierce  v.  Bartrum,  L.  R.  A.  367.    See  on  compulsory  vacci- 

Cowp.  269.    And  though  they  cannot  be  nation,  4  Law  Notes,  224,  64   Cent  L. 

Tested  with  authority  to  decide  finally  Jour.  861.]] 

upon  one's  right  to  property  when  they  ^  Art.  1,  §  10,  clause  2.    See  Turner  v. 

proceed  to  interfere  with  it  as  constitute  Maryland,  107  U.  S.  88, 2  Sup.  Ct  Rep. 

ing  a  danger  to   health,  yet   they  are  44;  Hospes  v.  O'Brien,  24  Fed.  Rep.  146. 

vested  with  quasi  judicial  power  in  decid-  A  prohibition  of  tlie  sale  of  meat  unless 

ing  upon  what  constitutes  a  nuisance,  inspected  by  State  officers  twenty-four 

and  all  presumptions  favor  their  actions,  hours  before  the  slaughter  of  the  animal 

See  Van  Wormer  t^.  Albany,  16  Wend,  is  void  as  excluding  dressed  beef  brought 

262 ;   Kennedy  v.  Phelps,   10  La.   Ann.  from  otiier  States.    Minnesota  v.  Barber, 

227 ;    Metropolitan  Board  v.  Heister,  37  186  U.  S.  813. 10  Sup.  Ct  Rep.  862  ;  Swift 

N.T.  661;  Raymonds.  Fish,  61  Conn.  80.  v.  Sutphin,  39    Fed.   Rep.  630;    In   re 

And  they  may  unquestionably  be  rested  Christian,  Id.  686 ;  Ex  parte  Kleffer,  40 

with  Tery  large  power  to  establish  pest-  Fed.  Rep.  899.    ^A  State  may  prohibit 

houses,  and  make  very  stringent  regula-  the  sale  within  its  borders  of  fertilizers 

tions  to  prevent  the  spread  of  contagious  and  fertilizing  materials  that  have  not 

diseases.    As  to  the  power  of  the  public  been  officially  inspected,  and  may  collect 

authorities  to  establish  a  public  slaughter-  a  reasonable  charge  for  Inspection  by  its 

house,  or  to  require  all  slaughtering  of  official  inspector.    A  charge  of  26  cents 


:fl.  XVI.]  THE  POLICB  POWER  OF  THE  STATES.  855  . 

But  certain  powers  which  still  more  directly  affect  commerce  may 
sometimes  be  exercised  where  the  purpose  is  not  to  interfere  with 
congressional  legislation,  but  merely  to  regulate  the  times  and 
manner  of  transacting  business  with  a  view  to  facilitate  trade, 
secure  order,  and  prevent  confusion. 

An  act  of  the  State  of  New  York  declared  that  the  harbor- 
masters appointed  under  the  State  laws  should  have  authority  to 
regulate  and  station  all  ships  and  vessels  in  the  stream  of  the 
East  and  North  rivers,  within  the  limits  of  the  city  of  New  York, 
and  the  wharves  thereof,  and  to  remove  from  time  to  time  such 
vessels  as  were  not  employed  in  receiving  and  discharging  their 
cargoes  to  make  room  for  such  others  as  required  to  be  more 
immediately  accommodated,  for  the  purpose  of  receiving  and  dis- 
charging theirs ;  and  that  the  harbor-masters  or  either  of  them 
should  have  authority  to  determine  how  far  and  in  what  instances 
it  was  the  duty  of  the  masters  and  others,  having  charge  of  ships 
or  vessels,  to  accommodate  each  other  in  their  respective  situar 
tions ;  and  it  imposed  a  penalty  for  refusing  or  neglecting  to 
obey  the  directions  of  the  harl>or-masters  or  either  of  them. 
In  a  suit  brought  against  the  master  of  a  steam  vessel,  who  had 
refused  to  move  his  vessel  a  certain  distance  as  directed  by  one 
of  the  harbor-mastera,  in  order  to  accommodate  a  new  arrival,  it 
was  insisted  on  the  defence  that  the  act  was  an  unconstitutional 
invasion  of  the  power  of  Congress  over  commerce,  but  it  was 
sustained  as  being  merely  a  regulation  prescribing  the  manner  of 
exercising  individual  rights  over  property  employed  in  commerce.^ 

a  ton  for  such  inspection  it  not  nnreaton-  regpilatloni,  in  such  catet,  are  tiutain- 

able.    Pataptco  Goano  Co.  v.  Board  of  able :  "  It  seems  to  me  the  power  exer- 

Agr.  of  N.  C.,  171  U.  8.  846, 18  Sup.  Ct.  cised  in  this  case  is  essentially  necessary 

Hep.  882.    Upon  State  inspection  laws,  for  the  purpose  of  protecting  the  riglits  of 

see  note  to  11  L.  R  A.  179.    Bat  power  all  concerned.    It  is  not.  in  the  legitimate 

of  inspection  cannot  be  made  a  pretext  sense  of  the  term,  a  Tiolation  of  any  right, 

for  discrimination  against   products  of  but  tlie  exercise  of  a  power  indispensably 

other  States.    Voight  v,  Wright,  141 U.  S.  necessary,  where  an  extensive  c*ommerce 

62,  11  Sup.  Ct  Bep.  866 ;  Brimmer  v,  is  carried  on.    If  the  harbor  is  crowded 

Rebman,  138  U.  S.  78,  11  Sup.  Ct  Rep.  with  vessels  arriving  daily  from  foreign 

213.    Nor  can  it   embarrass   interstate  parts,  the  power  is  incident  to  such  a 

commerce  by  its  police  regulations  and  state  of  things.    Disorder  and  confusion 

inspection  laws,  even  though  such  sre  would  be  the  consequence,  if  there  was 

expressly  applicable  to  its  domestic  com-  no  control.  .  .  .  The  right  assumed  un- 

merce  also.    Minnesota  v.  Barber,  136  der  the  law  would  not  be  upheld,  if  ex- 

U.  S.  313,  10   Sup.  Ct  Rep.  862.     A  erted  beyond  what  may  be  considered 

State  cannot  require  convictpmade  goods  a  necessary  police  regulation.    The  line 

brought  from    other   States    to   be   so  between  what  would  be  a  clear  invasion 

marked.    People  v.  Hawkins,  167  N.  Y.  of  right  on  the  one  hand,  and  regulations 

1,  61  N.  E.  267,  42  L.  R.  A.  490-3  not  lessening  the  value  of  the  right,  and 

1  Vanderbilt  v.  Adams,  7  Cow.  849,  calculated  for  the  benefit  of  all,  must 

361.    Woodworth,  J.,  in  this  case,  states  be  distinctly  marked.  .  .  .  Police  reguU- 

very  clearly  the  principle  on  which  police  tions  are  legal  and  binding,  because  for 
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The  line  of  distinction  between  that  which  constitutes  an  inter- 
ference with  commerce,  and  that  which  is  a  mere  police  regula* 
tion,  is  sometimes  exceedingly  dim  and  shadowy,  and  it  is  not 
to  be  wondered  at  that  learned  jurists  differ  when  endeavoring 
to  classify  the  cases  which  arise.  It  is  not  doubted  that  Congress 
has  the  power  to  go  beyond  the  general  regulations  of  commerce 
which  it  is  accustomed  to  establish,  and  to  descend  to  the  most 
minute  directions,  if  it  shall  be  deemed  advisable ;  ^  and  that  to 
whatever  extent  ground  shall  be  covered  by  those  directions, 
the  exercise  of  State  power  is  excluded.  Congress  may  establish 
police  regulations,  as  well  as  the  States ;  confining  their  opera- 
tion to  the  subject  over  which  it  is  given  control  by  the  Constitu- 
tion.*   But  as  the  general  police  power  can  better  be  exercised 

the  general  benefit,  and  do  not  proceed  to  general  regulation  of  commerce,  wliich 
the  length  of  impairing  any  right,  in  the  is  under  the  ezclusiye  control  of  CongreM, 
proper  sense  of  tliat  term.  The  sover-  and  the  local  regulations  which  are  mere 
eign  power  in  a  community,  therefore,  aids  to  commi*r(»,  and  are  generally  left 
may  and  ought  to  prescribe  the  manner  to  the  States,  Mobile  v.  Kiniluill,  102  U.  S. 
of  exercising  individual  rights  over  prop-  691,  per  Fields  J.,  and  cases,  pp.  688- 
erty.  It  is  for  the  better  protection  and  691,  ante,  [And  see  Harmon  v.  Cliicago, 
enjoyment  of  that  absolute  dominion  147  U.  S.  896,  18  Sup.  Ct.  Rep.  <i06,  and 
wliicii  the  individual  claims.  The  power  note  thereto  in  37  L.  ed.  U.  S.  216.  State 
rests  on  the  Implied  right  and  duty  of  the  may  require  intersecting  railroads  to  es- 
supreme  power  to  protect  all  by  statutory  tablish  facilities  for  interchange  of  traffic 
regulations ;  so  that,  on  the  whole,  the  at  junction  points,  and  to  establish  joint 
benefit  of  all  is  promoted.  Every  public  rates  via  such  points,  even  though  inter- 
regulation  in  a  city  may,  and  does  in  state  commerce  be  thereby  affected, 
somesense,  limit  and  restrict  the  absolute  Wisconsin  M.  &  P.  R.  Co.  v.  Jacobeon, 
Tight  that  existed  previously.  But  this  179  U.  S.  287,  21  Sup.  Ct.  Rep.  lid,  aff. 
is  not  considered  as  an  injury.  So  far  71  Minn.  619,  74  N.  W.  808,  40  L.  R.  A. 
from  it,  the  individual,  as  well  as  others,  889.  A  statute  of  the  State  of  Kentucky 
is  supposed  to  be  benefited.  It  may,  with  a  long  and  short  haul  provision  was 
then,  be  said  that  such  a  power  is  inci-  held  to  apply  to  commerce  within  tlie 
dent  to  every  well-regulated  society,  and  State  and  not  to  contravene  the  com- 
without  which  it  could  not  well  exist."  merce  clause  of  the  Federal  Constitution, 
See  Cooley  v.  Board  of  Wardens,  12  How.  tliough  the  enforcement  of  the  statute 
299 ;  Owners  of  the  James  Gray  v.  Owners  might  in  some  measure  affect  commerce 
of  the  John  Frazer,  21  How.  184 ;  Ben-  generally.  But  this  effect  is  incidental, 
edict  V.  Yanderbilt,  1  Robertson,  194;  not  direct  *' Interference  with  the  com- 
Steamship  Co.  u,  JoliflTe,  2  Wall.  460 ;  Wll-  mercial  power  of  the  general  government 
son  V.  McNamee,  102  U.  S.  672;  Port  to  be  unlawful  must  be  direct  and  not 
Wardens  V.  The  Ward,  14  La.  Ann.  289;  merely  the  incidental  effect  of  tlie  en- 
Giiman  V.  Philadelphia,  8  Wall.  718, 731 ;  forcement  of  the  police  power  of  the 
Cisco  V.  Roberts,  86  N.  Y.  292.  [^State  State."  Louisville  &  N.  Ry.  Co.  v.  Ken- 
may  require  all  coal-boats  and  barges  to  tucky,  188  U.  S.  608, 22  Sup.  Ct.  Rep.  96, 
be  gauged,  and  may  appoint  official  and  cases  cited  in  the  opinion.  The 
gangers  and  prescribe  their  fees.  Pitts-  statute  construed  in  Lotdsville  &  N.  Ry. 
burg  &  S.  Coal  Co.  v,  Louisiana,  166  U.  S.  Co.  v.  Kentucky,  just  cited,  was  before 
600,  16  Sup.  Ct.  Rep.  460.^  the  Federal  Supreme  Court  again  in  Loo- 
1  Gloucester  Ferry  Co.  r.  Pennsyl-  isville  &  N.  Ry.  Co.  v.  Eubank,  184  U.  S. 
vania,  114  U.  S.  216,  6  Sup.  Ct  Rep.  27,22  Sup.  Ct  Rep.  277,  in  which  it  is 
826.  held  that  as  applied  to  inter-state  com- 
*  See,  for  the  distinction  between  the  merce  the  statute  is  invalid.]]     A  State 
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under  the  supenrision  of  the  local  authority^  and  mischiefs  are  not 
likely  to  spring  therefrom  so  long  as  the  power  to  arrest  collision 
resides  in  the  national  courts,  the  regulations  which  are  made  by 
Congress  do  not  often  exclude  the  estahlishment  of  others  by  the 
State  covering  very  many  particulars.  Moreover,  the  regulations 
of  commerce  are  usually,  and  in  some  cases  must  be,  general  and 
uniform  for  the  whole  country ;  while  in  some  localities,  State 
aud  local  policy  will  demand  peculiar  regulations  with  reference 
to  special  and  peculiar  circumstances. 

The  State  of  Maryland  passed  an  act  requiring  all  importers  of 
foreign  goods,  by  the  bale  or  package,  &c.,  to  take  out  a  license, 
for  which  they  should  pay  fifty  dollars,  and,  in  case  of  neglect  or 
refusal  to  take  out  such  license,  subjected  them  to  certain  forfeit- 
ures and  penalties.  License  laws  are  of  two  kinds:  those  which 
require  the  payment  of  a  license  fee  by  way  of  raising  a  revenue, 
and  are  therefore  the  exercise  of  the  power  of  taxation ;  and  those 
which  are  mere  police  regulations,  and  require  the  payment  only 
of  such  license  fee  as  will  cover  the  expense  of  the  license  and  of 
enforcing  the  regulation.^  The  Maryland  act  seems  to  fall  prop- 
erly within  the  former  of  these  classes,  and  it  was  held  void  as  in 
conflict  with  that  provision  of  the  Constitution  which  prohibits  a 
State  from  laying  any  impost,  <&c.,  and  also  with  the  clause  which 
declares  that  Congress  shall  have  the  power  to  regulate  com- 
merce. The  reasoning  of  the  court  was  this :  Sale  is  the  object 
of  all  importation  of  goods,  and  the  power  to  allow  importation 
must  therefore  imply  the  power  to  authorize  the  sale  of  the  thing 
imported ;  that  consequently  a  penalty  inflicted  for  selling  an  ar- 
ticle in  the  character  of  importer  was  in  opposition  to  the  act  of 
Congress,  which  authorized  importation  ;  that  a  power  to  tax  an 
article  in  the  hands  of  the  importer  the  instant  it  was  landed  was 
the  same  in  effect  as  a  power  to  tax  it  whilst  entering  the  port ; 
that  consequently   the  law  of  Maryland  was  obnoxious  to   the 

law  may  require   aU   locomotfre   engi-  Baldwin,  86  Ala.  619,  6  So.  811.    Sunday 

neera  to  be  examined  and  licensed,  even  trains  may  be   forbidden    hy  a    State, 

those  engaged  in  inter-state  transporta-  State  v.  Railroad  Co,  24  W.  Va.  788. 

tion.     Such  a  law  imposes  no  burden  See  also  W.  U.  Tel.  Co.  v.  Mayor,  38 

upon  interstate  commerce,  and  is  yaM  Fed.  Hep.  552.    [A  bridge  spanning  rlie 

in  the  absence  of  Congressional  regula-  Ohio  river  at  Cincinnati  and  Covington 

tion.    Smith  v.  Alabama,  124  U.  S.  465,  is  an  instrument  of  inter-state  commerce, 

8  Sup.  Ct.  Rep.  564.    The  same  principle  and  neither  Ohio  nor  Kentucky  has  power 

applies  to  an  act  requiring  an    exam-  to  fix  the  tolls  to  be  demanded  for  passage 

ination  of  railroad  employees  for  color  over  it    Covington  &  C.  Bridge  Co.  v, 

blindness,  to  be  paid  for  by  the  railroad  Kentucky,  154  U.  8.  204,  14  Sup.  Ct. 

company.    Nashville,  C.  &  St  L.  Ry.  Co.  Rep.  1087. 

V.  Alabama,  128  U.  8.  96,  9  Sup.  Ct         ^  Ash  v.  People,  11  Mich.  847.    See 

Rep.  28.     Contra,  as  to  payment  by  the  ante,  p.  283.    Also  Dillon,  Mun.   Corp. 

company.    Louisville  ft  N.  R.  R.  Co.  v.  §§  291-294,  and  notes. 
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charge  of  unconstitutionalty,  on  the  ground  of  its  violating  the  two 
provisions  referred  to.^  And  a  State  law  which  required  the 
master  of  every  vessel  engaged  in  foreign  commerce  to  pay  a  cer- 
tain sum  to  a  State  officer,  on  account  of  every  passenger  bi'ought 
from  a  foreign  country  into  the  State,  or  before  landing  any  alien 
passenger,  was  held  void  for  similar  reasons.^  Nor  can  a  State 
forbid  the  conduction  from  it  of  natural  gas  in  pipes.  ^ 

On  the  other  hand,  a  law  of  the  State  of  New  York  was  sus- 
tained which  required,  under  a  penalty,  that  the  master  of  every 
vessel  arriving  from  a  foreign  port  should  report  to  the  mayor  or 
recorder  of  the  city  of  New  York  an  account  of  his  passengers ; 
the  object  being  to  prevent  New  York  from  being  burdened  by  an 
influx  of  persons  brought  thither  in  ships  from  foreign  countries 
and  the  other  States,  and  to  that  end  to  require  a  report  of  the 
names,  places  of  birth,  Ac,  of  all  passengers,  that  the  necessary 
steps  might  be  taken  by  the  city  authorities  to  prevent  them  from 
becoming  chargeable  as  paupers.^  And  a  State  regulation  of  pilots 
and  pilotage  was  held  unobjectionable,  though  it  was  conceded 
that  Congress  had  full  power  to  make  regulations  on  the  same 
subject,  which,  however,  it  had  not  exercised.^     These  several 

1  Brown  v.  Maryland,  12  Wlieat  419.  provincial  legislation  on  commerce  H 
See  Tieman  v.  Rlnker,  102  U.  8.  128,  and  Toid;  the  autliority  being  with  tlie  Do- 
cases  pp.  688-691,  846,  ante,  A  State  minion  Parliament.  Serern  o.  The  Queen, 
cannot  enforce  a  penaltj  upon  a  telegraph  2  Sop.  Ct  Rep.  (Ont)  70. 
company  for  failure  to  deliyer  a  message  '  State  v.  Indiana  &  O.  G.  &  M.  Co., 
sent  from  it  to  another  State.  Western  120  Ind.  676,  22  N.  E.  778 ;  [Manufao- 
U.  Tel.  Co.  V.  Pendleton,  122  U.  S.  847,  7  turer's  Gas  &  Oil  Co.  v.  Indiana  Natural 
Sap.  Ct.  Rep.  1126.  That  a  penalty  may  Gas  &  O.  Co.,  156  Ind.  679,  69  N.  E.  169, 
be  imposed  upon  one  selling  from  tlie  60  N.  E.  1080,  68  L.  R.  A.  184.;] 
original  package  oleomargarine  colored  ^  City  of  New  York  v.  Miln,  11  Pet 
to  deceive,  though  brought  from  another  192.  See  also  State  v.  The  Constitution, 
State,  such  sale  being  prohibited  by  local  42  Cal.  678.  pBot  an  act  which  requires 
Is  w,  see  Waterbury  v.  Newtun,  60  N.  J.  L.  a  carrier  who  brings  into  the  State  a  non- 
634,  14  Atl.  604 :  ^Plumley  v,  Massachu-  resident,  who  within  one  year  tliereafter 
settSf  166  U.  S.  461,  16  Sup.  Ct.  Rep.  164,  becomes  a  pauper,  to  remove  him  if  so 
and  see  French  v.  State,  —  Tex.  Cr.  App.  requested  by  the  State  ofDcers,  or  to  pay 
— ,  68  S.  W.  1015,  62  L.  R.  A.  160 ;  State  for  his  support,  is  void.  Bsngor  v.  Smith, 
r.  Willingham,  9  Wyo.  290,  62  Pac.  797,  88  Me.  422,  22  AtL  879,  18  L.  R.  A.  686, 
62  L.  R.  A.  198.;]  and  note.;] 

s  Passenger  Cases,  7  How.  288;  Peo-  '  Cooley  v.  Board  of  Wardens,  12  How. 

pie  V.  Compagnie  O^n.,  107  U.  S.  69,  2  299.    See  Bamaby  v.  State,  21  Ind.  460; 

Sup.  Ct  Rep.  87;  Head  Money  Cases,  Steamship  Co.  v,  Joliife,  2  Wall.  450; 

112  U.  S.  680,  6  Sup.  Ct  Rep.  247.    See  Cisco  v.  Roberts,  86  N.  Y.  292 ;  Wilson  v. 

also  Lin  Sing  v.  Washburn,  20  Cal.  684,  McNamee,  102  U.  S.  672.    As  to  Sute 

where  a  State  law  imposing  a  special  tax  control  of  harbors,  see  Mobile  v.  Kimball, 

on  every  Chinese  person  over  eighteen  102  U.  S.  691.    [Until  Congress  acts  in 

years  of  age  for  each  month  of  his  resi-  the  matter,  there  is  no  Federal  objection 

dence  in  the  State  was  held  unconstitu-  to  a  city's  regulation  of  the  speed  of  rail- 

tional,  fts  in  conflict  with  the  power  of  way  trains  (even  when  tliey  are  engaged 

Congress   over  commerce.    In  Canada,  in  inter-state  commerce)  within  the  dty 
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oases,  and  the  elaborate  discussions  with  which  the  decisions  in 
each  were  accompanied,  together  with  the  leading  case  of  Gibbons 
V,  Ogden,^  may  be  almost  said  to  exhaust  the  reasoning  upon  the 
subject,  and  to  leave  little  to  be  done  by  those  who  follow  be- 
yond the  application  of  such  rules  for  classification  as  they  have 
indicated. 

Sunday  Latoi.  We  have  elsewhere  referred  to  cases  in  which 
laws  requiring  all  persons  to  refrain  from  their  ordinary  callings 
on  the  first  day  of  the  week  have  been  held  not  to  encroach  upon 
the  religious  liberty  of  those  citizens  who  do  not  observe  that, 
day  as  sacred.  Neither  are  they  unconstitutional  as  a  restraint 
upon  trade  and  commerce,  or  because  they  have  the  effect  to  destroy 
the  value  of  a  lease  of  property  to  be  used  on  that  day,  or  to  make 
void  a  contract  for  Sunday  services.*  There  can  no  longer  be  any 
question,  if  any  there  ever  was,  that  such  laws  may  be  supported 
as  regulations  of  police.^ 

limit!.  Erb.  v.  Morasch,  177  U.  8.  6S4,  18  Cal.  078;  Ex  parte  Bird.  19  ChI.  180; 
20  Sup.  Ct.  Rep.  819.  But  a  city  cannot  Hudaon  v,  Geary,  4  K.  I.  486 ;  Frolick- 
le^y  a  license  tax  upon  tugs  engaged  in  stein  v.  Mobile,  40  Aia.  725 ;  State  v. 
towing  vessels  engaged  in  interstate  com-  Barlcer,  18  Vt.  106;  Commonwealth 
merce.  Harmon  v,  Ciiicago,  147  U.  S.  v.  Colton,  8  Qray,  488;  Common wenltli 
806, 18  Sup.  Ct.  806;  and  see  note  to  this  v.  Hyneman,  101  Mass.  80;  Common- 
case  in  87  L.  ed.  U.  S.  216,  upon  State  wealth  v.  Has,  122  Mass.  40;  Augusta, 
control  of  interstate  commerce.^  &c.  R.  R.  Co.  v.  Rens.  66  Ga.  126 ;  [State 

1  9  Wheat.   1.     And  see  Gilman  v,  v.  Hogrieyer,  162  Ind.  662,  68  N.  £.  921, 

Fhiladelpliia,  8  WaU.  718.  46  L.   R.   A.  604    (prohibiting   playing 

3  LindenmuUer  v.  People,  88  Barb,  baseball  where  fee  is  charted) ;  State  v, 
648.  Forbidding  Sunday  transportation  Toweil,  68  Ohio  St.  824,  60  N .  £.  000, 
of  freight  is  not  void  though  incidentally  41  L.  R.  A.  864  (prohibiting  playing  base- 
affecting  inter-state  traffic.  State  v.  Rail-  ball).^  The  statutes  forbidding  ordinary 
road  Co.,  24  W.  Va.  788.  [This  in  the  employments  on  Sunday  make  excep- 
absence  of  Congressional  regulation,  tions  for  cases  of  necessity  and  charity. 
Hennington  o.  Georgia,  16*3  U.  8.  299, 16  The  execution  of  a  will  is  not  '*  work, 
Sup.  Ct.  Rep.  1086,  aff.  90  Ga.  896,  17  labor,  or  business,"  and  therefore  not  for- 
S.  E.  1009.  See  also  Norfolk  &  W.  R.  bidden  by  the  Sunday  laws.  Bennet  v. 
Co.  V.  Com.,  98  Va.  749,  24  S.  £.  887,  84  Brooks,  9  Allen,  118;  George  v.  George, 
L.  R.  A.  106;  Dngan  r.  State,  126  Ind.  47  K.  H.  27.  As  to  what  are  works  of 
180,  26  N.  E.  171,  9  L.  R.  A.  821.^  And  necessity  or  charity,  see  Stanton  v.  Metro- 
see  Ex  parte  Andrews,  18  Cal.  678;  Ex  poliUn  R.R.Co.,14  Allen,  486;  McClary 
parte  Bird,  19  CaL  130;  ante,  p.  688.  and  v,  Lowell,  44  Vt.  116;  Logan  v.  Matthews, 
notes.  6  Pa.  St.  417;  Connolly  v.  Boston,  117 

*  Specht    V.    Commonwealth,   8  Pa.  Mass.  64,  19  Am.  Rep.  396;  Tonoski  v. 

St.  312;    Commonwealth    v.  Jeandelie,  State  (Ind.),  6  Am.  &  Eng.  R.  R.  Cas.  40, 

2  Grant,  606 ;  City  Council  v.  Benjamin,  and  note,  p.  42,  where  the  authorities  are 

2  Strob.  608;  Statev.  Ambs,  20  Mo.  214;  collected;  Commonwealth  v.  LouisTille, 

St.  Louis  V.  Cafferata,  24  Mo.  94;  Kurtz  &c.  R.   R.   Co.,  80  Ky.  291;    Stone  v, 

V.  People,  33  Mich.  279;  Vogelesong  v.  Graves,  146  Mass.  868,  13  N.  E.  906; 

State,  0  Ind.  112;    Schlict  u,  Sute,  31  Com.  v.  Marzynski,  149    Mass.   68,  21 

Ind.  246  ;  Folts  v.  State,  88  Ind.  216;  N.  E.  228;  Unfrericht  v   State,  119  Ind. 

Shover  v.  State,  10  Ark.  260;  Bloom  i^.  819,21  N.  E.  1082;  Hennersdorf  v.  State, 

Richards,  2  Ohio  St.  887;  LindenmuUer  v.  26  Tex.  App  697,  8  S.  W.  926;  Nelson 

People,  33  Barb.  648;  ExparU  Andrews,  v.  State,  26  Tex.  App.  699,  8  S.  W.  927; 
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Law  of  the  Road.  The  highways  within  and  through  a  State 
are  constructed  by  the  State  itself,  which  has  full  power  to  pro- 
vide all  proper  regulations  of  police  to  govern  the  action  of  persons 
using  them,  and  to  make  from  time  to  time  such  alterations  in 
these  ways  as  the  proper  authorities  shall  deem  proper.^  A  very 
common  regulation  is  that  parties  meeting  shall  turn  to  the  riglit ; 
the  propriety  of  which  none  will  question.  So  the  speed  of  travel 
may  be  regulated  with  a  view  to  safe  use  and  general  protection, 
and  to  prevent  a  public  nuisance.'  So  beasts  may  be  prohibited 
from  running  at  large,  under  the  penalty  of  being  seized  and  sold.^ 
And  it  has  been  held  competent  under  the  same  power  to  require 
the  owners  of  urban  property  to  construct  and  icecp  in  repair  and 
free  from  obstructions  the  sidewalks  in  front  of  it,  and  in  case  of 
tlieir  failure  to  do  so  to  authorize  the  public  authorities  to  do  it  at 
the  expense  of  the  property,^  the  courts  distinguisliing  this  from 

Handy  i;.  St.  Paul,  &c.  Pub.  Co.,  41  Minn.  Col.  223,  15  Pae.  899 ;  [^Elaigh  r.  Bell, 

188,  42  N.  W.  872;   Splane  ».  Com.,  —  41  W.  Va.  10,  28  S.  E.  600.  31  L.  R.  A. 

Pa.  St.  — ,  12  Atl.  481 ;  [Petit  v.  Minne-  181.^     This  applies  to  beasu  of  non-resi- 

sota,  177  U.  S.  164,  20  Sup.  Ct.  Rep.  666,  dents.    Mayor  of  Cartersville  v.  Lanham, 

and  note  on  "  Constitutionality  of  statutes  67  Ga.  763 ;  Rose  v,  Hardte,  98  N.  C.  44, 

making  it  unlawful  for  barbers  to  carry  on  4  S.  E.  41.    The  payment  of  a  fine  by  the 

tlieir  business  on  Sunday,"  in  44  L.  ed.  owner  cannot  be  required  as  a  condition 

U.  S.  716.     See  also  People  v,  Bel  let,  99  of  their  release,  under  general  charter 

Midi.  151, 57  N.  W.  1094, 22  L.  R.  A.  696 ;  power  of  tids  kind.    Wilcox  v.  Ilomraing, 

Judeflnd  v.  State,  78  Md.  510,  28  Atl.  68  Wis.  144, 15  N.  W.  435. 
405,  22  L.  R.  A.  721,  and  note;  Quarles         «  Qodard.  Petitioner,  16    Pick.  504; 

r.  State,  55  Ark.  10.  17  S.  W.  209,  14  Bonsall  r.  Mayor  of  Lebanon,  19  Ohio. 

L.  R.  A.  192.  and  note;  Com.  v.  Wald-  418;  Paxsonv.Sweet,  IGreen  (N.  J.),1'J0; 

man,  140  Pa.  89,  21  Atl.  248,  11  L.  R.  A.  Lowell  r.  Hadley,  8  Met  180;  Washing- 

668;  Ex  parte  Kennedy, — Tex.  Cr. — ,  ton  o.  Mayor,  &c.  of  Nashville,  1  Swan, 

56  8.  W.  921,  61  L.  R.  A.  270.3  177;  Mayor,  &c.  ».  Maberry,  6  Humph. 

1  As  to  the  right  to  change  the  grade  868 ;  Woodbridge  ^.  Detroit,  8  Mich.  274, 
of  a  street  flrom  time  to  time  without  lia-  809,  per  Chrigtiancify  J. ;  Matter  of  Dor- 
bility  to  parties  incidentally  injured,  see  ranee  St.,  4  R.  L  230;  Deblois  r.  Barker, 
ante,  p.  295.  4  R.  I.  445;  Hart  v.  Brooklyn,  36  Barb. 

2  Commonwealth  V.  Worcester,  8  Pick.  226;  Sands  r.  Richmond,  31  Gratt  571, 
402  ;  Commonwealth  9.  Stodder,  2  Cush.  81  Am.  Kep.  742 ;  Palmer  v.  Way,  6  CoL 
562;  Day  v.  Green,  4  Cush.  483;  People  106.  And  see  Macon  v,  Patty,  57  Miss, 
t;.  JenkinB,  1  Hill,  469;  People  v.  Roe,  878, 34  Am.  Rep.  451 ;  Smith  r.  Kingston, 
1  Hill,  470;  Washington  v.  Nashrille,  120  Pa.  St.  857,  14  Atl.  170.  In  Minne- 
1  Swan,  177;  State  v.  Foley,  81  Iowa,  sota  this  right  is  exercised  under  the  tax- 
527 ;  QState  may  regulate  the  placing  of  ing  power.  Hennepin  Co.  r.  Bartleson, 
electric  wires  in  streets  and  subways.  87  Minn.  848.  34  N.  W.  222.  In  Arkan* 
New  York  v.  Squire,  145  U.  S.  175,  12  sas  the  duty  may  be  enforced  by  n  fine. 
Sup.  Ct.  Rep.  880,  aff.  107  N.  Y.  593,  14  James  r.  Pine  Bluff,  40  Ark.  190,'4  S.  W. 
N.  K.  820,  14  Daly,  154,  166.;]  760.    Compare  Port  Huron  v,  Jenkinson, 

>  McKee  v.  McRee.  R  B.  Monr.483;  77  Mich.  414,  43  N.  W.  923.    In  Penn- 

Miinlcipality  v.  Blanc,  1  La.  Ann.  885;  sylranla  it  has  been  held  competent  to 

Whitfield  t;.  Longest,  6  Ired.  268  ;  Gosse-  require  the  owners  of  city  lots,  in  front 

link  V.  Campbell,  4  Iowa,  296;  Roberts  v.  of  which  sewers  are  constructed,  to  pay 

Ot>le,  30  III.  459;  Commonwealth  v.  Cur-  the  expense  thereof  in  proportion  to  tba 

tis,  9  Allen,  266;  Bropliy  v,  Hyatt,  10  street  front.    Philadelphia  v.  Tiyon,  86 
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taxation,  on  the  ground  of  the  peculiar  interest  which  those  upon 
whom  the  duty  is  imposed  have  in  its  performance,  and  their  pecu- 
liar power  and  ability  to  perform  it  with  the  promptness  which 
the  good  of  the  community  requires.^ 

Navigable  Waters.  Navigable  waters  are  also  a  species  of  public 
highway,  and  as  such  come  under  the  control  of  the  States.  The 
term  ^^  navigable,"  at  the  common  law,  was  only  applied  to  those 
waters  where  the  tide  ebbed  and  flowed,  but  all  streams  which 
were  of  sufficient  capacity  for  useful  navigation,  though  not  called 
navigable,  were  public,  and  subject  to  the  same  general  rights 
which  the  public  exercised  in  highways  by  land.^  In  this  country 
there  has  been  a  very  general  disposition  to  consider  all  streams 
public  which  are  useful  as  channels  for  commerce  wherever  they 
are  found  of  sufficient  capacity  to  float  to  market  the  products  of 
the  mines,  of  the  forests,  or  of  the  tillage  of  the  country  through 
which  they  flow.^  And  if  a  stream  is  of  sufficient  capacity  for  the 
floating  of  rafts  and  logs  in  the  condition  in  which  it  generally  ap- 
pears by  nature,  it  will  be  regarded  tis  public,  notwithstanding 
there  may  be  times  when  it  becomes  too  dry  and  shallow  for  the 
purpose.  ^^  The  capacity  of  a  stream,  which  generally  appears  by 
tlie  nature,  amount,  importance,  and  necessity  of  the  business 

Pa.  St.  401 ;  Stroud  v.  PhiladelphU,  61  in  New  Hampsliire.    State  v,  Jackman, 

Pa.  St  256.    And  see  Boaton  r.  Shaw,  69  N.  H.  318,  41  Atl.  847,  42  L.  R.  A. 

I  Met.  ISO;  Hildreth  v.  Lowell,  11  Gray,  4383 

845  ;  Cone  v.  Hartford,  28  Conn.  363 ;  *  Lornian  v.  Benson,  8  Mich.  18 ;  Mor- 

State  V.  Jersey  City,  6  Dutch.  441 .    [[And  gsn  v.  King,  18  Barb.  277. 

a    stieet -rail way   company  may  be  re-  "  Brown  v.  Chadboume,  31   Me.  0; 

quired  to  pave  the  street  for  a  reasonable  Knox  v.  Clialoner,  42  Me.  160 ;  Lancey  n, 

width  along  its  tracks,  eren  though  the  Clifford,  61  Me.  487 ;  Gerrish  v.  Brown, 

power  to  make  such  requirement  was  not  61  Me.  256 ;  Scott  v,  Willson,  3  X.  H.  321 ; 

reserved  when  tlie  company  was  author-  Shaw  r.  Crawford,  10  Johns.  236 ;  Mun- 

ized  to  occupy  the  streets  with  its  tracks,  son  o.  Hungerford,  6  Barb.  266 ;  Browne 

Sioux  City  St.  R.  Co.  v.  Sioux  City,  138  v,  Scofleld,  8  Barb.  239;  Morgan  v.  King, 

U.  S.  98.  11  Sup.  Ct.  Rep.  226 ;  Storrie  18  Barb.  284,  80  Barb.  9,  and  36  N.  T. 

V.  Houston  City  St.  R.  Co.,  02  Tex.  129,  464;  Cates  r.  Wadlington,  1  McCord,  680; 

46  S.  W.  796.  44  L.  R.  A,  716.     Upon  Commonwealth  ».  Chapln.  5  Pick.  199; 

liability  of  street-railways  for  paving  as-  Moore  r.  Sanborne,2  Mich.  619;  Lorman 

sessments,  see  note  to  46  L.  R.  A.  193.]]  v.  Benson,  8  Mich.  18;  Depew  v.  Board 

^  See  especially  the  case  of  Godard,  of  Commissioners,  &c.,  6  Ind.  8 ;  Board  of 

Petitioner,  16  Pick.  604,  for  a  clear  and  Commissioners  r.  Pidge.  6  Ind.  18 ;  Stuart 

strong  statement  of  the  grounds  on  which  r.  Clark,  2  Swan,  9;  Elder  v.  Barnes,  6 

such  legislation  can  be  supported.    Also  Humph.    3'>8 ;    Dalrymple    v.    Mead,    1 

Dillon,  Mun.   Corp.  §  687;   Cooley  on  Grant's  Cases,   197;    Commissioners  of 

Taxation,  398.    In  Illinois  it  seems  not  Homochitto  River  v.  Withers,  29  Miss, 

to  be  competent  to  compel  the  building  21 ;  Rhodes  v,  Otis,  83  Ala.  678 ;  Walker 

of  sidewalks  or  the  keeping  of  them  free  v.  Allen,  72  Ala.  466;  Little   Rock,  M. 

of  snow  by  the  owners  of  abutting  lots  &c.  Ry.  Co.  v.  Brooks,  89  Ark.  403 ;  Mc- 

under  the  police  power.    Ottawa  v.  Spen-  Manus  v.  Carmichael,  3  Iowa,  1 ;  Weise 

cer,  40  III.  211 ;  Gridley  v,  Bloomington,  v.  Smith,  3  Oreg.  446,  8  Am.  Rep.  621. 
88  111.  664,  30  Am.  Rep.  666.    [[likewise 
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done  upon  it,  must  be  the  criterion.  A  brook,  although  it  might 
carry  down  saw-logs  for  a  few  days,  during  a  freshet,  is  not  there- 
fore a  public  highway.  But  a  stream  upon  which  and  its  tribu- 
taries saw-logs  to  an  unlimited  amount  can  be  floated  every  spring, 
and  for  the  period  of  from  four  to  eight  weeks,  and  for  the  distance 
of  one  hundred  and  fifty  miles,  and  upon  which  unquestionably 
many  thousands  will  be  annually  transported  for  many  years  to 
come,  if  it  be  legal  so  to  do,  has  the  character  of  a  public  sti*eam 
for  that  purpoBe.  So  far  the  purpose  is  useful  for  trade  and  com- 
merce, and  to  the  interests  of  the  community.  The  floating  of 
logs  is  not  mentioned  by  Lord  Hale  [in  De  Jure  Maris],  and  prob- 
ably no  river  in  Great  Britain  was,  in  his  day,  or  ever  will  be,  put 
to  that  use.  But  here  it  is  common,  necessary,  and  profitable, 
especially  while  the  country  is  new ;  and  if  it  be  considered  a  law- 
ful mode  of  using  the  river,  it  is  easy  to  adapt  well-settled  prin- 
ciples of  law  to  the  case.  And  they  are  not  the  less  applicable 
because  this  particular  business  may  not  always  continue ;  though 
if  it  can  of  necessity  last  but  a  short  time,  and  the  river  can  be 
used  for  no  other  purpose,  that  circumstance  would  have  weight 
in  the  consideration  of  the  question. "  ^  But  if  the  stream  was 
not  thus  useful  in  its  natural  condition,  but  has  been  rendered 
susceptible  of  use  by  the  labors  of  the  owner  of  the  soil,  the  right 
of  passage  will  be  in  the  nature  of  a  private  way,  and  the  public 
do  not  acquire  a  right  to  the  benefit  of  the  owner's  labor,  unless 
he  sees  fit  to  dedicate  it  to  their  use.^ 

All  navigable  waters  are  for  the  use  of  all  the  citizens ;  and 
there  cannot  lawfully  be  any  exclusive  private  appropriation  of 
any  portion  of  them.^    The  question  what  is  a  navigable  stream 

^  Morgan  V.King,  18 Barb. 288;  Moore  to  the  requirements  of  a  State  ttatnte 
0.  Sanbome,2  Mich.  619 ;  Brown  v.  Chad-  autliorizing  log  booms*  and  is  thus  exenipc 
bourne,  81  Me.  9;  Treat  v.  Lord,  42  Me.  from  the  general  prohibition  of  obstruo- 
662 ;  Weise  v.  Smith,  8  Oreg.  446,  8  Am.  tions  "  not  affirmatively  anthorized  by 
Bep.  821 ;  Bucki  v.  Cone,  26  Fla.  1,  6  So.  law,"  as  contained  in  the  river  and  harbor 
180 ;  Gaston  v.  Mace.  88  W.  Va.  14,  10  act  of  1890,  is  a  Federal  question.  United 
8.  E.  60.  Compare  Hubbard  v.  Bell,  64  States  v.  Bellingham  Bay  Boom  Co.,  176 
ni.  110;  Haines  v.  Hall,  17  Oreg.  166,  20  U.  S.  211,  20  Sup.  Ct.  Bep.  843.  Upon 
Pac.  881.  [That  a  State  may  create  obstruction  of  navigable  streams  by  log 
boom  companies,  authorise  them  to  im-  booms,  see  note  attached  to  this  case  in 
prove  waterways  and  to  take  tolls  for  44  L.  ed.  U.  S.  487.^ 
floating  logs  through  them  in  booms,  '  Wadsworth's  Adm'r  v.  Smith,  11  Me. 
even  tliough  such  regulations  indirectly  278 ;  Ward  v,  Warner,  8  Mich.  608. 
affect  inter-state  commerce  (there  being  '  Commonwealth  v.  Charlestown,  1 
no  Congressional  regulations  hereon),  and  Pick.  180;  Kean  v.  Stetson,  6  Pick.  492; 
compel  such  companies  to  submit  to  offi-  Arnold  v,  Mundy, 6  N.J.  1 ;  Bird  v.  Smith, 
cial  inspection  of  their  booms  and  to  pay  8  Watts,  484.  One  cannot  acquire  a  pre- 
fer such  inspection,  see  Lindsay  &  P.  Co.  scriptive  right  to  impede  floatage.  Col- 
V.  Mullen,  176  U.  S.  126,  20  Sup.  Ct.  Rep.  lins  v,  Howard,  66  N.  H.  190,  18  Atl.  794. 
326.    Whether  a  log  boom  corresponds  They  are  equally  for  the  use  of  the  pub- 
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would  seem  to  be  a  mixed  question  of  law  and  fact ;  ^  and  though 
it  is  said  that  the  legislature  of  the  State  may  determine  whether 
a  stream  shall  be  considered  a  public  highway  or  not,^  yet  if  in  fact 
it  is  not  one,  the  legislature  cannot  maice  it  so  by  simple  declarsr 
tion,  since,  if  it  is  private  property,  the  legislature  cannot  appro- 
priate it  to  a  public  use  without  providing  for  compensation.^ 

The  general  right  to  control  and  regulate  the  public  use  of 
navigable  waters  is  unquestionably  in  the  State;  but  there  are 
certain  restrictions  upon  this  right  growing  out  of  the  power  of 
Congress  over  commerce.  Congress  is  empowered  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States; 
and  wherever  a  river  forms  a  highway  upon  which  commerce  is 
conducted  with  foreign  nations  or  between  States,  it  must  fall  under 
the  control  of  Congress,  under  this  power  over  commerce. (a) 
The  circumstance,  however,  that  a  stream  is  navigable,  and  capable* 
of  being  used  for  foreign  or  inter-state  commerce,  does  not  exclude 
regulation  by  the  State,  if  in  fact  Congress  has  not  exercised  its 
power  in  regard  to  it ;  ^  or  having  exercised  it,  the  State  law  does 

lie  in  the  winter  when  coTered  with  ice;  '  Glorer  v,  Powell,  10  N.  J.  Eq.  211  ; 

and  one  who  eats  a  hole  in  the  ioe  in  an  American  River  Water  Co.  v.  Amsden, 

accu8tome<l  way,  by  means  of  which  one  6  Cal.  443;  Baker  v.  Lewis,  88  Pa.  Sl 

passinff  iif>on  the  ioe  is  injured,  has  been  801. 

iield  liable  to  an  action  for  the  injury.  *  Morgan  v.  King,  18  Barb.  284,  86 

French  v.  Camp,  18  Me.  488.    But  this  N.  T.  454. 

rule  is  now  mcidified,  at  least  as  to  the  *  Willson  v.  Black  Bird  Creek  Marsh 

Penobscot  at   Bangor,  upon  tlie  ground  Co.,  2  Pet  245.    In  this  case  it  was  lield 

that  the  right  of  ice  harvesting  is  at  such  that  a  State  law  permitting  a  creek  navi- 

a  place  superior  to  that  of  travel.   Wood-  gable  from  the  sea  to  be  dammed  so  as  to 

man  r.  Pitman,  79  Me.  456,  10  Atl.  821.  exclude  vessels  altogether,  was  not  op- 

An  obstruction  to  a  navigable  stream  is  po»ed  to  the  Constitution  of  the  United 

a  nuisance  which  any  one  having  occa-  States,  there  being  no  legislation  by  Con- 

sion  to  use  it  may  abate.    Inhabitants  of  gress  with  which  it  would  come  In  con- 

Arundel  v.  McCulloch,  10  Mass.  70 ;  State  fliitt.    And  see  Wlieeling  Bridge  Case,  18 

V.  Moffett,  1  Greene  (Iowa), 247;  Selman  How.  618,  and  18  How.  421.    By  tlie  or- 

V.  Wolfe,  27  Tex.  08 ;  Larson  9.  Furlong,  dinance  of  1787  and  the  enabling  acts 

63  Wis.  823, 23  N.  W.  584.  passed  at  the  admission  of  several  States, 

1  See  Treat  V.  Loni,  42  Me.  552 ;  Weise  it  was  provided  that  navigable  wnters 

V.  Smith,  8  Oreg.  445,  8  Am.  Rep.  621;  within  them  should  be  '*  common  higli- 

Olive  V.  State,  80  Ala.  88,  5  So.  653.  ways  and  forever  free."    Tliis  has  been 

{a)  [Permission  granted  by  Congress  to  use  waters  for  irrigation  of  arid  lands  and 
in  aid  of  mining  industry,  does  not  include  right  to  use  waters  above  point  of  navi- 
gability to  such  an  extent  as  seriously  to  interfere  with  navigability  below  that  point 
United  States  v.  Rio  Grande  Dam  &  L  Co.,  174  U.  S.  690. 19  Sup.  Ct.  Rep.  770,  rev. 
9  N.  M.  292,  51  Pac.  674.  But  subject  to  sucli  qualiflcation.  the  rights  of  riparisn 
owners  are  determined  by  the  State  law.  St.  Anthuuy  Falls  Water  Power  Co.  v.  Bd. 
of  Water  Comm'rs,  168  U.  S.  849,  18  Sup.  Ct.  Rep.  157.  Where  the  waters  are 
capable  of  navigation  only  between  pointa  within  the  State,  the  State  control  is  com- 
plete. Com.  o.  King,  150  Mass.  221,  22  N.  E.  905.  5  L.  R.  A.  536.  State  may  compel 
construction  of  flshways  hi  dams.  State  v.  Meek,  112  Iowa,  838,  84  N.  W.  8,  51 
L  B.  A.  414.] 
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not  come  in  conflict  with  tlie  congressional  regulations,  or  inter- 
fere with  the  rights  which  are  permitted  by  them. 

The  decisions  of  the  federal  judiciary  in  regard  to  navigable 
waters  seem  to  have  settled  the  following  points :  — 

1.  That  no  State  can  grant  an  exclusive  monopoly  for  the  navi- 
gation of  any  portion  of  the  waters  within  its  limits  upon  which 
commerce  is  carried  on  under  coasting  licenses  granted  under  the 
authority  of  Congress,^  since  such  a  grant  would  come  directly  in 
conflict  with  the  power  which  Congress  has  exercised.  But  a 
State  law  granting  to  an  individual  an  exclusive  right  to  navigate 
the  upper  waters  of  a  river,  lying  wholly  within  the  limits  of  the 
State,  separated  from  tide  water  by  falls  impassable  for  purposes 
of  navigation,  and  not  forming  a  part  of  any  continuous  track  of 
commerce  between  two  or  more  States,  or  with  a  foreign  country, 
does  not  come  within  the  reason  of  this  decision,  and  cannot  be 
declared  void  as  opposed  to  the  Constitution  of  the  United 
States.3 

repeatedly  held  to  refer  not  to  physicul  from  being  made  except  in  conformity 

obstructions  but  to  the  imiiosition  of  du-  with  such  regulations  as  it  may  impose." 

ties  for  the  riglit  to  navigate  them,  that  ^States  may  improve  the  navigabiliiy  of 

is.  to  political  regulations  hampering  the  waters  accessible  to  inter-state  commerce 

freedom  of  commerce.   Cardwell  v.  Anier.  in  the  absence  of  repugnant  Congres- 

Bridge  Co.,  113   U.   S.  206,  6  Sup.  Ct.  sional   legislation.    Stockton    v.  PoweU, 

Rep.  423 ;   Hamilton  v.   Vicksburg,  &c.  29  Fla.  1.  10  So.  688,  15  L.  R.  A.  42.^ 
R.  R.  Co..  119  U.  S.  280,  7  Sup.  Ct.  Rep.         i  Gibbons  v.  Ogden,  9  Wheat.  1.    The 

206;  Huse  V.  Glover,  119  U.  S.  543, 7  Sup.  case  was  the  well-known  historical  one, 

Ct.  Rep.  313 ;  Sands  v.  Manistee  R.  Imp.  involving  the  validity  of  the  grant  by  the 

Co.,  123  U.  S.  288,  8  Sup.  Ct.  Rep.  113;  State  of  New  York  to  Robert  Fulton  and 

Willamette  Iron   B.   Co.  v.  Hatch,  125  his  associates  of  the  exclusive  right  to 

U.  S.  1,  8  Sup.  Ct.  Rep.  811.    In  the  last  navigate  the  waters  of  tli&t  State  with 

case,  Bradley,  J.,  says :  *'  The  clause  in  vessels  propelled  by  steam.    This  subject 

question  cannot  be  regarded  as  establish-  is  farther  considered  in  Gilraan  v.  Phila- 

ing  the  police  power  of  the  United  States  delphia,  3  Wall.  713;  and  in  The  Daniel 

over  the  rivers  of  Oregon,  or  as  giving  to  Ball,  10  Wall.  557,  in  which  the  meaning 

the  federal  courts  the  right  to  hear  and  of  the  term   **  navigable  waters  of  the 

determine,    according    to    federal    law,  United    States"    is    defined.    And    see 

every  complaint  that  may  be  made  of  an  Craig  t7.  Kline,  65  Pa.  St.  399,  3  Am.  Rep. 

impediment  in,  or  an  encroachment  upon,  636. 

the  navigation  of  those  rivers.  We  do  ^  Veazie  v.  Moor,  14  How.  568.  The 
Dot  doubt  that  Congress,  if  it  saw  fit,  exclusive  right  granted  in  this  case  was 
could  tims  assume  the  care  of  said  to  the  navigation  of  the  Penobscot  River 
streams,  in  the  interest  of  foreign  and  above  Old  Town,  which  was  to  continue 
inter-state  commerce ;  we  only  say  that,  for  twenty  years,  in  consideration  of  ira- 
in  our  opinion,  it  has  not  done  so  by  the  provements  in  the  navigation  to  be  made 
clause  in  question.  And  although,  until  by  the  grantees.  Below  Old  Town  there 
Congress  acts,  the  States  have  the  plen-  were  a  fall  and  several  dams  on  the  river, 
ary  power  supposed,  yet  when  Congress  rendering  navigation  from  the  sea  impos- 
chooses  to  act,  it  is  not  concluded  by  any-  sible.  And  see  McReynolds  o.  Small- 
thing  that  the  States  have  done  from  as-  house,  8  Bush,  447.  It  is  no  infraction 
Burning  entire  control  of  the  matter,  and  of  the  public  right  for  a  city  to  permit 
abating  any  erections  that  may  have  individuals  to  put  up  sheds  upon  its  piers, 
been  made,  and   preventing  any  others  thereby  excluding  the  general  public,  in 
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2.  The  States  have  the  same  power  to  improve  navigable 
waters  which  they  possess  over  other  highways;*  and  where 
money  has  been  expended  in  making  such  improvement,  it  is 
competent  for  the  State  to  impose  tolls  on  the  commerce  which 
passes  through  and  has  the  benefit  of  the  improvement,  even 
where  the  stream  is  one  over  which  the  regulations  of  commerce 
extend.  ^ 

3.  The  States  may  authorize  the  construction  of  bridges  over 
navigable  waters,  for  railroads  as  well  as  for  every  other  species 
of  highway,  notwithstanding  they  may  to  some  extent  interfere 
with  tlie  right  of  navigation.^  If  the  stream  is  not  one  which  is 
subject  to  the  control  of  Congress,  the  State  law  permitting  the 
erection  cannot  be  questioned  on  any  ground  of  public  inconven- 
ience. The  legislature  must  always  have  power  to  determine 
what  public  ways  are  needed,  and  to  what  extent  the  accommoda- 
tion of  travel  over  one  way  must  yield  to  the  greater  necessity 
for  another.  But  if  the  stream  is  one  over  which  the  regulations 
of  Congress  extend,  the  question  is  somewhat  complicated,  and 
it  becomes  necessary  to  consider  whether  such  bridge  will  inter- 
fere with  the  regulations  or  not.  But  the  bridge  is  not  neces- 
sarily unlawful,  because  of  constituting,  to  some  degree,  an 
obstruction  to  commerce,  if  it  is  properly  built,  and  upon  a  proper 
plan,  and  if  the  general  traffic  of  the  country  will  be  aided  rather 

lurthernnce    of    commerce.     People    r.  Canal,  5  Ind.  8;   DoTer  v.  Portsmouth 

Baltimore,  &c.  R.  K.  Co.,  117  N.  Y.  160,  Bridge,  17  N.  H.  200;  lUinois.  &c.  Co.  v. 

22  N.  E.  1026.  Peoria  Bridge,  38  III.  467.    Under  the 

^  The  improTement  of  a  stream  by  WiBconsin  Constitution  a  stream  wholly 
State  authority  will  gire  no  right  of  ac-  within  the  State  may  not  be  completely 
tion  to  an  individual  incidentally  injured  olratructed :  Sweeney  v,  Chicago,  &c.  Ry. 
by  the  improvement.  Zimmerman  v.  Co.,  00  Wis.  60,  18  N.  W.  766 ;  but  one 
Union  Canal  Co.,  1  W.  &  S.  846.  See  between  it  and  Minnesota  may  be  tempo- 
Thunder  Bay,  &c.  Co.  t^.  Speechley,  31  rarily,  by  authority  of  the  latter  State. 
Mich.  386.  Keator  L.  Co.  v.  St  Croix  B.  Corp.,  72 

2  Huse  u.  Glover,  110  U.  S.  648, 7  Sup.  Wis.  62,  38  N.  W.  629.    [And  a  State 

Ct.  Ri>p.  313;   Sands  o.  Manistee  River  may  declare  a  bridge  which  obstructs 

Imp.  Co.,  123  U.  S.  288,  8  Sup.  Ct.  Rep.  navigation  upon  a  river  wholly  within  tlie 

113;  Palmer  t;.  Cuyahoga  Co.,  3  McLean,  State  a  nuisance,  and  order  its  removal 

226 ;  Kellogg  v.  Union  Co.,  12  Conn.  7  ;  or  modification,  although  the  approval  of 

Thames  Bank  d.  Lovell,  18  Conn.  600;  the  Secretary  of  War  may  have  been 

McReynolds  v,  Smallhouse,  8  Bush,  447 ;  given,  under  authority  of  act  of  Congress, 

Illinois,  &c.  Co.  v.  Peoria  Bridge,  88  III.  for  the  erection  of  the    bridge.    Lake 

467 ;    Benjamin  v.  Manistee,  &c.  Co.,  42  Shore  &  M.  S.  R.  Co.  v.  Ohio,  166  U.  S. 

Mich.  628,  4  N.  W.  488;  Nelson  v.  Che-  366,  17  Sup.  Ct.  Rep.  367.    But  a  State 

boygan  Nav.  Co.,  44   Mich.  7,  6  N.  W.  has  no  power  to  regulate  tolls  upon  a 

998,  38  Am.  Rop.  222;  Morris  v.  State,  bridge  used   solely  for  inter-state  com- 

62  Tex.  728;  Com'rs   Sinking  Fund  v.  merce.     Covington  &  C.  Bridge.  Co.  v. 

Green,  &c.  Nav.  Co.,  79  Ey.  73.  Kentucky,  164  U.  S.  204,  14   Sup.   Ct 

*  See  Commonwealth  v.  Breed,  4  Pick.  Rep.  1087-3 
400;  Depew  v.  Trustees  of  W.  and  £. 
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than  impeded  by  its  construction.  There  are  many  cases  where 
a  bridge  over  a  river  may  he  vastly  more  important  tlian  the 
navigation ;  and  there  are  other  cases  where,  although  the  traffic 
upon  the  river  is  important,  yet  an  inconvenience  caused  by  a 
bridge  with  draws  would  be  much  less  seriously  felt  by  the  public, 
and  be  a  much  lighter  burden  upon  trade  and  travel,  than  a  break 
in  a  line  of  railroad  communications  necessitating  the  employment 
of  a  ferry.  In  general  terms  it  may  be  said  that  the  St^te  may 
authorize  such  constructions,  provided  they  do  not  constitute 
material  obstructions  to  navigation ;  but  whether  they  are  to  be 
regarded  as  material  obstructions  or  not  is  to  be  determined  in 
each  case  upon  its  own  circumstances.  The  character  of  the 
structure,  the  facility  afiforded  for  vessels  to  pass  it,  the  relative 
amount  of  traffic  likely  to  be  done  upon  the  stream  and  over  the 
bridge,  and  whether  the  traffic  by  rail  would  l)e  likely  to  be  more 
incommoded  by  the  want  of  the  brid*re  than  the  traffic  by  water 
with  it,  are  all  circumstances  to  be  taken  into  account  in  deter- 
tniniug  this  question.  It  is  quite  evident  that  a  structure  might 
constitute  a  material  obstruction  on  the  Ohio  or  the  Mississippi, 
where  vessels  are  constantly  passing,  which  would  be  unobjection- 
able on  a  stream  which  a  boat  only  enters  at  intervals  of  weeks 
or  months.  Tiie  decision  of  the  State  legislature  that  the  erec- 
tion is  not  an  obstruction  is  not  conclusive ;  but  the  final  deter- 
mination will  rest  with  the  federal  courts,  who  have  jurisdiction 
to  cause  the  structure  to  be  abated,  if  it  bo  found  to  obstruct 
unnecessarily  the  traffic  upon  the  water.  Parties  constnicting 
the  bridge  must  be  prepared  to  show,  not  only  the  State  authority 
and  that  the  plan  and  construction  are  proper,  but  also  that  it 
accommodates  more  than  it  impedes  the  general  commerce.^ 

1  Sec  this  subject  fully  considered  in  inter-state   commerce  and  sucli    use  is 

the  Wheeling  Bridge  Case,  IH  How.  518.  thereby  materially  obstructed.     Cardwell 

See    aNo    Columbus    Insurance    Co.    v.  v.  Araer.  Bridge  Co.,  113  U.  S.  205, 5  Sup. 

Peoria  Bridge  Co.,  6  McLean,  70 ;  Same  Ct.   Rep.  423;    Hamilton  r.  Vicksburg, 

V.   Curtenius,   6  McLean,  209;  Jolly  u.  &c.  R.  R,  Co.,  119  U.  S.  280,  7  Sup.  Ct 

Terre  Haute  Drawbridge  Co.,  6  McLean,  Rep.  206 ;  Escanaba  Co.  v.  Chicago,  107 

^37;     United    States   v.    New    Bedford  U.  S.  678,  2  Sup.  Ct.  Rep.  185 ;  WiUam- 

Bridge,  1  W.  &  M.  401 ;  Commissioners  ette  Iron  B.  Co.  r.  Hatch,  125  XT.  S.  I, 

of  Si.  Joseph  Co.  u.  Pidge,  5  Ind.  13.  8  Sup.  Ct.  Rep.  811.    In  this  last  case, 

It  is,  perhaps,  doubtful  in  view  of  late  a  quotation  from  which   is  on  p.  861, 

decisions  of  the  same  court  whether  the  suprn^  though  the  decision  is  carefully 

Wheeling  Bridge    Case,    inTolving    the  limited  to  the  case  inrolved,  —  a  river 

Ohio  River,  is  to  be  given  as  broad  an  wholly  within  the  State  of  Oregon,  but 

effect  as  has  sometimes  been  supposed,  leading  to  a  port  of  entry,  —  the  ruling 

It   has  several  times  since  its  decision  in  the   Wheeling    Bridge  Case    is  also 

been  held  that,  in  the  absence  of  federal  closely  limited  to  the  facts  arising  in  it, 

regulation,  a  bridge  may  be  built  under  and  the  case  at  l^ir  distinguiihed.    In 

State  autliorlty  across    a    river  wholly  the  Wheeling  case,  it  is  said  the  court 

within  it,  though  it  be  capable  of  use  in  applied  principles  of  international  law, 
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4.  The  States  may  lawfully  establish  ferries  over  navigable 
waters,  and  grant  licenses  for  keeping  the  same,  and  forbid  un- 
licensed persons  from  running  boats  or  ferries  without  such 
license.  This  also  is  only  tlie  establishment  of  a  public  way,  and 
it  can  make  no  difference  whether  or  not  the  water  is  entirely 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  inter-state 
or  foreign  commerce.* 

5.  The  States  may  also  authorize  the  constructions  of  dams 
across  navigable  waters ;  and  where  no  question  of  federal  au- 
thority is  involved,  the  legislative  permission  to  erect  a  dam  will 
exempt  the  structure  from  being  considered  a  nuisance,^  and  it 
would  seem  also  that  it  must  exempt  the  party  constructing  it 
from  liability  to  any  private  action  for  injury  to  navigation,  so 
long  as  he  keeps  within  the  authority  granted,  and  is  guilty  of  no 
negligence,* 

6.  To  the  foregoing  it  may  be  added  that  the  State  has  the 
same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  navigating  its  water  highways,  that  it  has  to 
regulate  the  s|X}ed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  highway ;   subject  always  to  the   restriction   that  its 

And  passed  on  the  force  of  a  pre-confltitu-  merce.    See  CoTington  &  C.  Bridge  Co. 

tional  compact  of  Virginia,  and  from  the  v.  Kentucky,  151  U.  S.  204,  14  Sup.  Ct. 

decision  no  inference  is  to  be  drawn  that  Rep.  1087.^    Ferry  rights  may  be  so  reg- 

the  courts  of  tlie   United   States  claim  ulated  as  to  rates  of  ferriage,  and  ferry 

autliority   to  regulate  all  bridges  below  franchises  and  privileges  so  controlled  in 

ports  of  entry,  and  to  treat  all  State  the  hands  uf  grantees  and  lessees,  that 

legislation  in  such  cases  as  Toid.  they  shaU  not  be  abused  to  the  serious 

1  Conway  v.  Taylor's  Ex>,  1  Black,  'detriment  or  inconyenience  of  the  public 

^^  >  Wiggins  Ferry  Co.  v.  East  St.  Iiouis,  Wliere  this  power  is  given  to  a  munici- 

107  U.  S.  865,  2  Sup.Ct.  Rep.  257;  Chil-  pality,  it  may  be  recalled  at  any  time, 

vers  V.  People,  11  Mich.  48;  Marshall  v.  People  v.  Mayor,  &c.  of  New  York,  82 

Grimes,  41  Miss.   27 ;  [Nixon   v.   Reid,  Barb.  102. 

8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A.         «  Willson  v.  Black  Bird  Creek  Marsh 

815.^    In  these  cases  the  State  license  Co.,  2  Pet.  245 ;  Brown  v.  Commonwealth, 

law  was  sustained  as  against  a  vessel  en-  3  S.  &  R.  273  ;  Bacon  v.  Arthur,  4  Watts, 

ruUed  and  licensed  under  the  laws    of  487 ;  Hogg  u,  Zanesville  Co.,  5  Ohio,  410 ; 

Congress.    And  see  Fanning  r.  Gregorie,  Neaderhouser  v.  State,  28  Ind.  257.    And 

16  How.  524.    But  tlie  State  may  not  tax  see  Flanagan  v.  Philadelphia,  42  Pa.  St. 

the  capital  stock  of  a  ferry  company  of  210 ;     Depew   r.   Trustees  of  W.  &  S. 

another    State,    whose    only     business  Canal,  6  Ind.  8 ;  Woodhum  v.  Eilboume 

within  the  former  State  is  discharging  Manuf.  Co.,  1  Bissell,  546,  1  Abb.  U.  S. 

and  receiving  persons  and  property  pass-  158;  Hinchman  v.  Patterson,  &c.  R.  R.,  17 

ing    between    the    States.      Gloucester  N.  J.  Eq.  75 ;  Stoughton  v,  Sute,  5  Wis. 

Ferry  Co.  ».  Pennsylvania,  114  U.  S.  196,  291. 

5  Sup.  Ct.  Rep.  826.    Under  a  power  to         •  See  Bailey  v,  Philadelphia,  &c.  R.  R. 

amend  the  charter  of  a  ferry  company,  Co.,  4  Harr.  380 ;  Roush  v.  Walter,  10 

the  legislature  may    regulate  the    tolls  Watts,  86;  Parker  v.  Cutler  Mill  Dam 

chargeable  by  it.    Parker  v.  Metropolis  Co.,  21  Me.  358 ;  Zimmerman  v.  Union 

tan,  &<!.  R.  R.  Co.,  109  Mass.  506.     QBut  Canal  Co.,  1    W.  &  S.  846 ;   Depew  v. 

not  the  toi!s  chargeable  on  inter-state  coiq-  Tnuteet  of  W.  &  E.  Canal,  5  Ind.  8. 
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regulations  must  not  come  in  conflict  with  any  regulations  es- 
tablished by  Congress  for  foreign  commerce  or  that  between  the 
States.! 

Levee$  and  Drains,  Where,  under  legislativ^e  authoritj,  the 
construction  of  levees  and  embankments  is  required,  to  protect 
from  overflow  and  destruction  considerable  tracts  of  country, 
assessments  are  commonly  levied  for  the  purpose  on  the  owners 
of  lands  lying  on  or  near  the  streams  or  bodies  of  water  from 
which  the  danger  is  anticipated.  But  if  the  construction  should 
be  imposed  as  a  duty  upon  residents  or  property  owners  in  the 
neighborhood,  so  that  they  should  be  compelled  to  turn  out  peri- 
odically or  in  emergencies,  and  give  personal  attention  and  labor 
to  the  construction  of  the  necessary  defences  against  overflow  and 
inundation,  it  is  not  perceived  that  there  could  be  any  difficulty  in 
supporting  such  a  regulation  as  one  of  police,  or  of  resting  it  upon 
the  same  foundations  which  sustain  the  regulations  in  cities,  by 
which  duties  are  imposed  on  the  occupants  of  buildings  to  take 
certain  precautions  against  fires,  not  for  their  own  protection  ex- 
clusively, but  for  the  protection  of  the  general  public'  Laws  im- 
posing on  the  owners  the  duty  of  draining  large  tracts  of  land  which 
in  their  natural  condition  are  unproductive,  and  are  a  source  of 
danger  to  health,  may  be  enacted  under  the  same  power,'  though 
in  general  the  taxing  power  is  employed  for  the  purpose;^  and 
sometimes  land  is  appropriated  under  the  eminent  domain.^ 

^  People  V.  Jenkins,  1  Hill»  469 ;  Peo-  land,  114  U.  S.  606,  5  Sup.  Ct.  Rep.  1086. 

pie  9.  Roe,  1  HiU,  470.    As  to  the  right  The  taking  of  property  for  drainage  par- 

of  regulation  in  general,  see  Harrigan  v,*  poses  is  in  the  exercise  of  this  power. 

Lumber  Co.,  129  Mass.  680,  37  Am.  Rep.  Winslow  v.  Winslow,  96  N.  C.  24.  Under 

387.    As  to  the  right  to  regulate  fisheries  it  the  cost  of  such  an  improTement  made 

in  narigable  waters,  see  Qentile  v.  State,  by  tlie  public  authorities  may  be  imposed 

29  Ind.  409 ;  Phipps  v.  State,  22  Md.  880 ;  upon  the  property  benefited  acoording  to 

People  V.  Reed,  47  Barb.  236;  Drew  v.  benefits.     Bryant   v.   Bobbins,  .70  Wis. 

Hiliiker,  66  Vt.  641 ;  Chambers  i;.  Church,  26S,  36  N.  W.  646;  Donnelly  v-  Decker, 

14  R.  I.  898.  68  Wis.  461,  17  N.  W.  889.    It  is  com- 

'  Cooley  on  Taxation,  401,  402.    See  potent  to  require  a  lot-owner  to  fill  up  at 

State  V.  Newark,  27  N.  J.  186,  194,  per  bis  own  expense  a  lot  wliich  oUierwise 

Elmer,  J. ;  Crowley  v.  Copley,  2  La.  Ann.  would  become  a  nuisance.    Nickersoo  r. 

329.    In  PennsyWania  it  has  been  held  Boston,  181  Mass.  806. 
that  the  Sute  cannot,  as  a  measure  of         *  Reeves  v.  Treasurer  of  Wood  Co..  8 

police,  compel  the  owner  of  lands  bounded  Ohio  St.  333;  Sessions  v.  Crunkilton,  20 

on  inland  tide-water  to  construct  embank-  Ohio  St.   349;    Egyptian  Levee  Co.  p. 

ments  to  exclude  the  natural  flow  of  the  Hardin,  27  Mo.  496;  McQeheep.  Msthis, 

water,  but  that  where  the  State  constructs  21  Ark.  40 ;  Yeatman  p.  Crandalt,  11  La. 

them  at  its  own  expense,  and  leaves  them  Ann.  220;  Scuffletown  Fence  Co.  p.  Mc- 

in  possession  of  the  owner,  it  may  impose  AUister,  12  Bush^  312 ;  Davidson  p.  New 

on  him  the  duty  of  repair.    Philadelphia  Orleans,  96  U.  S.  97. 
p.  Scott,  81  Pa.  St.  80.  ^  Commissioners  who  are  empowered 

*  See  State  v.  City  Council  of  Charles-  to  straighten  a  river  to  protect  a  country 

ton,  12  Rich.  702,  733 ;  Wurts  p.  Hoag-  against  inundation  are  not  liable  person- 
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Regulations  of  Civil  Rights  and  Privileges.  Congress,  to  give 
fall  efifect  to  the  fourteenth  amendment  to  the  federal  Constitu- 
tion, passed  an  act  in  1875,  which  provided  that  all  persons  within 
the  jurisdiction  of  the  United  States  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  and  water, 
theatres  and  other  places  of  public  amusement,  subject  only  to 
the  conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude.^  As  the  general  power  of  police  is 
in  the  States,  and  not  in  the  federal  government,  the  power  of 
Congress  to  make  so  sweeping  a  provision  may  possibly  be  brought 
in  question  ;  ^  but  as  the  States  have  undoubted  right  to  legislate 
for  the  purpose  of  securing  impartiality  in  the  accommodations 
afforded  by  innkeepers  and  common  carriers,  and  as  the  pro- 
prieters  of  theatres  and  other  places  of  public  amusement  are 
always  subject  to  the  license  and  regulation  of  the  law,  a  cor- 
responding enactment  by  the  State  would  seem  to  be  competent, 
and  has  been  sustained  as  a  proper  regulation  of  police.^ 

ally  for  incidental  injuries  to  indiTiduals.  compartment  set  apart  for  the  use  of 
Neitlier  is  there  any  claim  against  the  the  other.  Plessy  v.  Ferguson,  163  U.  S. 
public  Green  r.  Swift,  47  Cal.  686;  637,  16  Sup.  Ct.  liep.  1138,  aflf.  46  La. 
Green  v.  State,  73  Cal.  29,  11  Pac.  602,  Ann.  80,  11  So.  948,  18  L.  K.  A.  689. 
14  Phc.  610.  And  it  seems  that  a  railroad  engaged 
^  Laws  of  1876,  c.  114.  in  inter-state  commerce  msy  be  com- 
3  In  1883  the  act  was  held  nnconstitu-  pelted  to  comply  with  such  regulations 
tional.  The  Fourteenth  Ameodment,  so  far  as  its  domestic  traffic  is  concerned, 
says  Bradley,  J.,  does  not  "  invest  Con-  Chesai^eake  &  O.  R.  Co.  r.  Kentucky, 
gress  with  power  to  legislate  upon  sub-  179  U.  S.  888,  21  Sup.  Ct  liep.  101. 
jects  which  are  within  the  domain  of  That  carriers  of  passengers  may  of  their 
State  legislation,  but  to  proTide  modes  of  own  motion  make  similar  regulations,  see 
relief  ag:iinst  State  legislation  or  State  Chilton  v.  St.  Louis  &  L  M.  K.  Co.,  114 
action  of  the  kinds  referred  to.  It  does .  Mo.  88,  21  S.  W.  467,  19  L.  R.  A.  269. 
not  authorize  Congress  to  create  a  code  See  also  Anderson  v.  Louisville  &  N.  Ry. 
of  municipal  law  for  the  regulation  of  Co.,  91  Tenn.  44,  17  S.  W.  803.  In 
private  rights ;  but  to  provide  modes  of  Younger  t;.  Judah,  111  Mo.  303, 19  S.  W. 
redress  against  the  operation  of  State  1109,  38  Am.  St.  627,  16  L.  R  A.  668,  it 
laws  and  the  action  of  State  officers,  ex-  was  held  that  the  proprietor  of  a  theatre 
ecutive  and  Judicial,  when  these  are  might,  in  the  absence  of  a  State  statute 
subversive  of  the  fundamental  rights  forbidding,  prohibit  colored  persons  from 
specified  in  the  amendment."  Civil  attending  his  theatre,  except  they  took 
Rights  Cases,  109  U.  S.  3,  8  Sup.  Ct.  seats  in  the  balcony.  The  principle  ap- 
Rep,  18.  plied  was  that  under  the  Civil  Rights 
<  DonneU  v.  State,  48  Miss.  661.  [A  Cases,  100  U.  S.  3,  3  Sup.  Ct.  Rep.  18; 
State  may  require  railroads  operating  the  Fourteenth  Amendment  did  not  con- 
wholly  within  its  borders  to  furnish  trol  the  conduct  of  private  persons,  but 
separate  passenger  cars  or  separate  com-  the  action  of  the  State,  and  was  not  ap- 
partments  in  a  sin^rle  passenger  car  for  plicable  to  a  regulation  establiHhed  by  a 
white  persons  and  for  negroes,  and  may  private  person  for  the  conduct  of  his  busi- 
make  it  a  criminal  ofiFence  for  a  per-  ness  though  of  a  qttasi  public  character, 
son  of  one  race  to  occupy   the  car  or  In  Cisco  v.  School  Board,  161  N.  Y.  698, 
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Hegtdation  of  BtLsiness  Charges.  In  the  early  days  of  the  com- 
mon law  it  was  sometimes  thought  necessary,  in  order  to  prevent 
extortion,  to  interfere,  by  royal  proclamation  or  otherwise,  and 
establish  the  charges  that  might  be  exacted  for  certain  com- 
modities or  services.  The  price  of  wages  was  oftener  regulated 
than  that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  practice  was 
followed  in  this  country,  and  prevailed  to  some  extent  up  to  the 
time  of  independence.  Since  then  it  has  been  commonly  supposed 
that  a  general  power  in  the  State  to  regulate  prices  was  incon- 
sistent with  constitutional  liberty.  It  has  nevertheless  been  con- 
ceded that  in  some  cases  this  might  be  done,  and  the  question 
of  the  bounds  to  legislative  power  has  been  made  prominent  in 
what  are  known  as  the  Chicago  Warehouse  Cases.  The  legisla- 
ture of  Illinois,  on  the  supposition  that  warehouse  charges  at 
Chicago  were  excessive  and  unfair,  undertook  to  limit  them  to  a 
maximum.  Thoy  also  required  warehousemen  to  take  out  licenses 
and  observe  various  regulations,  which  are  not  important  here, 
and  imposed  certain  penalties  for  a  refusal  to  observe  the  stat- 
ute. The  validity  of  the  legislation  was  affirmed  by  the  State 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  effect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services,  or  for  the  use  of  private  property, 
and  it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  riglit  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.^  The  case 
being  removed  to  tlie  federal  Supreme  Court,  the  decision  of  the 
State  court  was  aflBrmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of  these 
warehousemen  is  a  public  or  quasi  public  employment ;  that  their 
property  in  the  business  is  "  affected  with  a  public  interest,"  and 
thereby  brought  under  that  general  power  of  control  which  the 
State  possesses  in  the  case  of  other  public  employments.  Says 
Mr.  Chief  Justice  Waite :  "  Under  these  powers  the  government 
regulates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  ex- 
ercise it  has  been  customary  in  England  from  time  immemorial, 

66  N.  E.  81,  it  was  held  that  the  State  ^  Muan  v.  People,  69  III.  80.    In  this 

may  provide  separate  schools  for  white     case,  Justices  McAUister  and  ScxA  di»- 
and  black  pupils  J  seated. 
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and  ill  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  <&c.,  and 
in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold.  To  this 
day  statutes  are  to  be  found  in  many  of  the  States  upon  some  or 
all  these  subjects,  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitu-^ 
tional  prohibitions  against  interference  with  private  property."^ 
Some  of  the  cases  here  referred  to  seem  plain  enough.  Ferries 
are  public  highways,  and  when  individuals  are  permitted  to  es- 
tablisli  them,  they  are  allowed  the  sovereign  prerogative  of  charg- 
ing and  collecting  tolls ;  and  tolls  can  never  be  taken  except  by 
permission  of  the  State,  which  generally  ought  to  and  does  pro- 
scribe their  limits.  A  hackman  exercises  a  public  employment 
in  the  public  street ;  one  which  affords  peculiar  opportunities  for 
impositions  and  frauds,  and  requires  special  supervision,  insomuch 
that  it  is  commonly  thought  necessary  to  prohibit  one  making 
himself  such  except  with  permission  of  the  State,  and  the  number 
is  sometimes  limited  so  as  in  effect  to  give  special  privileges. 
The  rates  of  toll,  when  mills  grind  for  toll,  are  usually  fixed  by 
law  ;  (a)  but  there  is  nothing  exclusive  in  this :  tlie  parties  may 
make  their  own  bargains,  and  the  legislative  rate  only  controls 
where  the  parties  by  implication  have  apparently  acted  in  refer- 
ence to  it.  In  England,  formerly,  the  lords  of  manors,  as  mill- 
owners,  had  exclusive  rights  ;  and  where  an  exclusive  right  exists 
in  one's  favor,  to  compel  the  public  to  deal  with  him,  there  can 
'  be  no  doubt  of  the  right  in  the  State  to  compel  him  to  deal 
fairly  with  the  public.  Such  a  right  existed  in  the  English  ware- 
house case  of  Alnutt  v.  Ingli8,2in  which  the  Court  of  King's 
Bench  denied  the  right  of  the  warehousemen  to  fix  their  own 
charges  at  discretion,  when  the  public,  under  exclusive  privileges 
which  the  warehousemen  possessed,  were  compelled  to  deal  with 
them.* 

1  Munn  V.  lUinois,  94  U.  S.  118,  125.  >  12  East,  527. 

In  this  case,  Justices  Field  and  Strong  *  In  Mann  v.  People,  60  lU.  89,  91, 

dissented.    This  case  is  foUowed  in  New  Chief  Justice  Brefse,  in  speaking  of  the 

York  with  reference  to  the  grain  elevar  power  to  *'  make  all  needful  rules  and 

tors  at   Buffalo.      People  v.  Budd,  117  regulations  respecting  the  use  and  enjoy- 

N.  Y.  1,  22  N.  B.  670,  682,  5  L.  R.  A.  659,  ment  of  property,"  speaks  of  familiur  in- 

and  note,  two  judges  dissenting.     QSus-  stances  in  which  tlie  exercise  of  it  in  the 

tained  in  Budd  v.  New  York,  14.3  U.  S.  State  has  been  unquestioned,  and  among 

517,  12  Sup.  Ct.  Kep.  468.    Principle  re-  them,  "in  delegating  power  to  municipal 

affirmed  in   Brass  v.  North  Dakota,  153  bodies  to  regulate  charges  of  hackmen 

U.  S.  391,  14  Sup.  Ct.  Hep.  857,  aff.  2  and  draymen,  and  the  weight  and  price 

N.  D.  482,  52  N.  W.  408.^  of  bread."     Regulating  the    weight  of 

{a)  QSee,  0.  g.,  State  0.  Edwards,  86  Me.  102,  29  Atl.  947,  25  L.  R.  A.  504.^ 
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What  circumstaDces  shall  affect  property  with  a  public  interest 
is  not  very  clear.     The  mere  fact  that  the  public  have  au  interest 

bread  is  common,  and  necessary  to  pre  although  not  engaged  iu  a  work  of  a 
ven I  imposition  ;  but  regulating  the  price  confessedly  public  character,  there  has 
of  bread  we  should  suppose  would  now  been  no  further  ruling  than  that  the  State 
meet  with  such  resistance  anywliere,  as  may  prescribe  and  enforce  reasonable 
would  require  a  distinct  determination  charges.  Wliat  shall  be  the  test  of  rea- 
upon  its  constitutional  rightfulness.  How  sonableness  in  those  charges  is  absolutely 
the  baker  can  have  the  price  of  that  which  undisclosed."  "  As  to  parties  engaged  in 
he  sells  prescribed  for  him,  and  not  the  performing  a  public  service  while  the 
merchant  or  the  day-laborer,  is  not  ap-  power  to  regulate  has  been  sustained, 
parent.  Indeed,  to  admit  the  power  seems  negatively  the  court  has  held  that  the 
to  reniler  necessary  the  recognition  of  the  legisUture  may  not  prescribe  rates  which, 
principle  that  there  is  and  can  be  no  limit  if  enforced,  would  amount  to  a  confisca- 
to  legislative  interference  but  such  as  leg-  tion  of  property.  But  it  has  not  held 
islative  discretion  from  time  to  time  may  affirmatively  that  the  legislature  may  not 
prescribe.  [But  all  such  regulations  must  enforce  rntes  which  stop  only  this  side  of 
not  be  unreasonable,  —  i.  e.  they  must  not  confiscation  and  leave  the  property  in  the 
amount  to  a  taking  of  property  without  hands  and  under  the  care  of  the  owners 
"due  process,*'  or  to  a  deprival  of  the  without  any  remuneration  for  ita  use.'* 
"  equal  protection  of  the  laws.**  Chicago,  "  It  has  declared  that  the  present  value 
M.  &  St.  P.  R.  Co.  V.  Tompkins,  170  U.  S.  of  the  property  is  the  basis  .by  which  the 
167,  20  Sup.  Ct.  Rep.  836,  and  especially  test  of  reasonableness  is  to  be  determined, 
the  cases  cited  in  note  to  44  L.  ed.  U.  S.  although  the  actual  cost  is  to  be  consid- 
417.  And  see  Reagan  v,  F.  L.,  &  Trust  ered,  and  that  the  value  of  the  services 
Co.,  154  U.  S.  302,  14  Sup.Ct.  Rep.  1047 ;  rendered  to  each  individual  is  also  to  be 
San  Diego  Water  Co.  v.  San  Diego,  118  considered.  It  has  also  ruled  that  tlie 
Cal.  560,  50  Pac.  633,  38  L.  R.  A.  460,  a  determination  of  the  legislature  is  to  lie 
very  valuable  opinion  ;  Brymer  v.  Butler  presumed  to  be  just,  and  must  be  upheld 
Water  Co.,  179  Pa.  231,  SQ  Atl.  249,  30  unless  it  clearly  appears  to  result  in 
L.  R.A.260;  Spring  Valley  Water  Works  forcing  unreasonable  and  unjust  rates.** 
V.  Sau  Francisco,  82  Cal.  2S6, 22  Pac.  910,  See  also  note  to  5  L.  R.  A.  559.  What 
1046.  6  L.  R.  A.  756 ;  Cedar  Rapids  Water  regulations  are  reasonable  in  a  particular 
Co.  v.  Cedjir  Rapids,  —  Iowa,  — ,91  N.  W.  case  must  be  determined  from  a  consid- 
1081;  San  Diego  Water  Co.  0.  San  Diego,  eration  of  the  particular  case.  Hardly 
118  Cal.  550,  50  Pac.  633, 88  L.  R.  A.  460,  any  general  rule  can  be  laid  down,  except 
02  Am.  St.  297,  and  Mr.  Freeman's  note  that  rates  so  low  as  not  to  cover  running 
to  this  case  in  62  Am.  St.  297.  See  expenses  are  always  unreasonably  low. 
further,  upon  control  of  the  rates  of  public  Covington  &  L.  Tump.  Road  Co.  v. 
service  companies,  15  Harvard  L.  Rev.  Sandford,  164  U.  S.  578, 17  Sup.  Ct.  Rep. 
249  and  353.  In  Cotting  v.  Kansas  City  198.  Nor  can  any  such  regulation  pre- 
Stock  Yards  Co.,  188  U.  S.  79,  22  Sup.  scribed  by  a  State  be  made  to  apply  to 
Ct  Rep.  30,  Justice  Brewer  discusses  at  inter-state  commerce.  Gulf,  C.  &  S.  F. 
some  length  the  status  of  this  law  on  R.  Co.  v.  Hefley  &  Lewis,  158  U.  S.  08,  15 
the  regulation  of  rates  as  established  by  Sup.  Ct.  Rep.  802;  upon  State  control 
the  decisions  of  the  Supreme  Court  of  the  over  railroads,  see  Baltimore  &  O.  R.  Co. 
United  Slates,  distinguishing  between  the  v.  Maryland,  21  Wall.  456,  22  L.  ed.  U.  S. 
business  of  a"  public  character*' and  that  678,  and  note.  The  reasonableness  of 
not  strictly  of  a  "public  character "  but  rates  is  to  be  determined  by  considering 
in  which  "  the  public  have  an  interest.**  their  effect  upon  the  traffic  of  the  entire 
He  s:«ys,  "The  present  8Cf)peof  the  decis-  system,  and  not  merely  upon  some  par- 
ions  of  this  couri  in  respect  to  the  power  ticular  portion  of  It.  St.  Louis  &  S.  F.  R. 
of  the  iejrislHtnre  in  regulatinjr  rates  "  is:  Co.  v.  Gill,  150  U.  S  649,  16  Sup.  Ct. 
"  As  to  those  individuals  and  corporations  Rep.  484.  The  State's  power  to  regulate 
who  have  devoted  their  property  to  a  use  rates  whinh  affect  only  internal  commerce 
in    which  the    public    has   an    interest,  is  not  affected  by  the  fact  that  the  carrier 
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in  the  existence  of  the  business,  and  are  accommodated  by  it, 
cannot  be  sufficient,  for  that  would  subject  the  stock  of  the  mer- 
chant, and  his  charges,  to  public  regulation.  The  public  have  an 
interest  in  every  business  in  which  an  individual  offers  his  wares, 
his  merchandise,  his  services,  or  his  accommodations  to  the  pub- 
lic ;  but  his  offer  does  not  place  him  at  the  mercy  of  the  public 
in  respect  to  charges  and  prices.  If  one  is  permitted  to  take 
upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  courts  in  this  case, 
that  the  circumstances  were  such  as  to  give  the  warehousemen  in 
Chicago,  who  were  the  only  persons  affected  by  the  legislation,  a 
"  virtual "  monopoly  of  the  business  of  receiving  and  forwarding 
the  grain  of  the  country  to  and  from  that  important  point,  and  by 
the  very  fact  of  monopoly  to  give  their  business  a  public  character, 
affect  the  property  in  it  with  a  public  interest,  and  render  regula- 
tion of  charges  indispensable.^ 

is  chartered   by  Congress.     Reagan  v.  as  the  rates  fixed  apply  only  to  State 

Mercantile  Trust  Co.,  154  U.  S.  413,  14  traffic.     Osbom  v.   Wabash  R.  Co,  126 

Sup.Ct.  Rep.  1000.    The  prescribed  rates  Mich.  113,  85  N.  W.  400,  8.  c.  123  Mich, 

will  not  be  pronounced  unreasonable  in  069,  82  N.  W.  526.      For  other  cases  upon 

a  suit  between  friendly  contestants  upon  regulation  of  rates,  see  Chicago,  B.  &  Q. 

an  agreed  statement  of  facts.     Chicago  &  R.  Co.  v.  Jones,  149  lU.  861,  87  N.  E  247, 

G.  T.  R.  Co.  V,  WeUman,  143  U.  S.  3:39, 12  24  L.  R.  A.  141 ;  St.  Louis  &  S.  F.  R.  Co. 

Sup.  Ct.  Rep.  400.    The  determination  of  v.  Gill,  54  Ark.   101,   15  S.  W.   18,   11 

the  rates  to  be  charged   is  a  legislative  L.  R.  A.  452,  and  note,  afF.  156  U.  S.  049, 

function  and  cannot  be  undertaken  by  15    Sup.   Ct.    Rep.   484 ;    Steenerson  v, 

the  courts.     Nebraska  Telephone  Co.  v.  Great  Northern  Ry.  Co.,  69  Minn.  853, 72 

State,  55  Neb.  027,  70  N.   W.   171,  45  N.  W.  718.    For  other  cases  upon  powers 

L.  R.  A.  113.     But  as  tlie  courts  will  not  of  railroad  commissions,  see  Atlantic  Ex. 

enf(^*e  a  rate  unreasonably  low.  neither  Ca  v.   Wilmington  &   W.    R.    Co.,   Ill 

will  they  enforce  one  that  is  unreasonably  N.  C.  403.   10  S.   £.   893,  18  L.  R.  A. 

high,  nor  will  any  person  carrying  on  a  893;    Burlington,  C.  R.  &  N.  R.  Co.  v. 

business  affected  with  a  public  interest  Dey,  82  Iowa,  812,   48  N.   W.  98,   12 

be  allowed  to  make  arbitrary  discrimina-  L.   R.  A.  480,  and  note ;   Chicago,  M.  & 

tions  in  rates  between  patrons.     Griffin  St.  P.  Ry.  Co.  v,  Minnesota,  134  U.  S. 

r.  Goldsboro  Water  Co.,  122  N.  C.  206,  418,  10  Sup.  Ct  Rep.  462,  702 ;  Beardsley 

30  S.  E.  819,  41  L.  R.  A.  240.    Rates  pre-  v.  Erie  Ry.  Co.,  162  N.  Y.  230,  56  N.  E. 

scribed  will  not  be  pronounced  unreason-  488.^ 

ably  low  where  there  is  no  proof  that  they  ^  See  what  is  said  by  Breese^  Ch.  J.,  in 

will  cause  a    diminution   of    dividends.  09  III.  88-89,  and  by  H^a/te,  Ch.  J.,  in  94 

Winchester  &  L.  T.  Road  Co.  v.  Croxton,  U.  S.  131.    In  Attorney-General  v,  Chi- 

98  Ky.  739,  34  S.  W.  518,  33  L.  R.  A.  cago,  &c.  R.  R.  Co.,  35  Wis.  425,  589, 

177  ;  and  upon  legislative  power  to  con-  Chief  Justice  Rycm^  in  his  Tery  able  opin- 

trol  rates,  see  note  thereto  in  L.  R.  A.  ion  affirming  the  right  to  fix  railroad 

Canals  used  for  the  distribution  of  irriga-  charges  by  amendment  to  charters  which 

tion  waters  for  hire  are  subject  to  State  reserved  the  power  of  amendment,  inti- 

regulation.     White  v.  Farmers*  Highline  mated  decided  views  in  faTor  of  the  au- 

Canal   &   R.   Co..   22  Col.   191,   43   Pac.  thority  under  tlie  general  power  of  police. 

102K.  31  L.  R.  A.  828.     Where  rates  are  That  ritfhl   would  probably  be  claimed 

determined  by  earnings  it  is  proper  to  on  the  ground  that  railroads  receive  spe- 

include  earnings  from  inter-state  traffic^  cial  privileges  from  tlie  State ;  the  emi- 
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The  phrase  '*  affected  with  a  public  interest  "has  been  brought 
into  recent  discussions  from  the  treatise  De  Paribus  Maris  of  Lord 

nent  doniRin  being  always  employed  in  of  railroad  rates  are  collected  in  a  note  to 

their  favor,  and  soinetirnes  the  power  of  44  L.  ed.  U.  S.  417.    Courts  should  not 

taxation.  interfere  except  in  a  perfectly  clear  case. 

The  question  of  the  power  of  the  State  San  Diego  Land  &  Town  Co.  v.  National 

legislature  to   regulate    the    charges  of  City,  174  U.  S.  739,  19  Sup.  Ct.  Hep.  804. 

common  carriers  for  the  transportation  See  also  Smyth  v,  Ames,  169  U.  S.  466, 

of    persons     and    property    within    the  18  Sup.  Cl  Rep.  418,  mod.  in  171  U.  S. 

State,  is  fully  determined  in  the  affirm-  361,  18  Sup.   Ct.  Rep.  888 ;  Reagan  t*. 

ative   by   the   decisi(ms   of  the   federal  Farmers' L.  &  T.Co.,  154  U.  S.  362,  14 

Supreme  Court.    In  Railroad  Company  Sup.  Ct.  Rep.  1047.    State  cannot  require 

t;.   Fuller,    17    Wall.    660,   an    act    was  railway  company  to  carry  shipper  of  live 

sustained  which  provided,  1.    That  each  stock  free  from  transportation  charges, 

railroad  company  should  annually,  in  a  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Campbell, 

month  named,  fix  ite  rates  for  the  trans-  61  Kan.  439,  59  Pa&  1051,  78  Am.  St. 

portation    of    passengers    and  freights :  328.^    A  State  cannot  empower  a  com- 

2.  That  it  should  on  tlie  first  day  of  the  mission  to  fix  rates  finally  without  oppor- 
next  month  cause  a  printed  copy  of  such  tunity  fur  a  judicial  hearing  on  the 
rates  to  be  put  up  in  all  its  stations  and  question  or  their  reasonableness.  Chi- 
depots,  and  to  be  kept  up  during  the  year  ;  cago,  M.  &,  St.  Paul  Ry.  Co.  v.  Minnesota, 

3.  That  the  failure  to  comply  with  these  134  U.  S.  418,  10  Sup.  Ct.  Rep.  402,  702. 
requirements,  or  the  charging  of  a  higher  But  in  Camden,  &c.  R.  R.  Co.  v.  Briggs, 
rate  than  was  posted,  should  subject  the  22  N.  J.  623,  and  Phila.,  &c.  R.  R.  Co.  r. 
offending  company  to  penalties.  In  the  Bowers,  4  Houst.  506,  it  was  held  that 
warehouse  case  of  Munn  v.  Illinois,  04  there  was  no  power  to  regulate  rates 
U.  S.  113,  the  power  to  limit  charges  was  where  no  such  authority  wad  reserved  in 
directly  involved,  and  was  affirmed,  as  it  the  charter,  and  see  cases  at  end  of  note, 
was  in  Chicago,  &c.  R.  R.  Co.  v.  Iowa,  In  these  cases  no  question  arose  of  the 
94  U.  S.  155.  The  State  may  limit  the  application  of  the  power  to  contracts,  for 
amount  of  charges  for  transportation,  transportation  through  the  State,  or  from 
provided  such  regulation  does  not  amount  or  to  points  within  a  State  and  other 
to  a  taking  of  property  by  compelling  car-  points  outside;  but  in  Peik  v.  Chicago, 
rying  without  reward,  unless  restrained  &c.  R.  R.  Co.,  94  U.  S.  164,  it  was  decided 
by  contract  in  the  charter.  But  the  that  the  State  had  power  to  prescribe  a 
charter  power  to  fix  rates  does  not  for  maximum  of  charges  to  be  made  by  rail- 
bid  sucli  regulation.  Railroad  Com.  road  companies,  not  only  for  transport - 
Cases,  116  U.  S.  807,  6  Sup.  Ct.  Rep.  334,  ing  persons  or  property  within  the  State, 
348,349,388,  891,  1191;  Dow  v.  Beidel-  but  also  persons  or  property  taken  up 
man,  125  U.  S.  680,  8  Sup.  Ct.  Rep.  1028;  outside  the  State  and  brought  within  it, 
Georgia  R.  R.  &  B.  Co.  v.  Smith,  128  or  taken  up  inside  and  carried  without. 
U.  S.  174,  9  Sup.  Ct.  Rep.  47  ;  Pennsyl-  Note  was  made  in  the  case  that  Congress 
Tania  R.  R.  Co.  v.  Miller,  132  U.  S.  75,  10  had  established  no  regulation  with  which 
Sup.  Ct.  Rep.  34.  The  charges  for  busi-  the  State  statute  would  conflict  But  this 
ness  done  wholly  within  the  State  may  case  is  substantially  overruled  as  to  this 
thus  be  regulated  although  a  road  af-  point  by  Wabash,  St.  L.  &  P.  Ry.  Co.  r. 
fected  may  run  through  several  States.  Illinois,  118  U.  S.  557,  7  Sup.  Ct.  Rep.  4, 
Railroad  Com.  Cases,  sujyra.  The  reason-  where  the  Illinois  statute  forbidding  a 
ableness  of  charges  is  a  judicial  question,  greater  charge  for  a  shorter  than  for  a 
QAnd  for  its  deterniinntion  the  cost  of  longer  haul  in  the  same  direction  was 
doing  the  business  must  be  known  as  held  inapplicable  to  the  case  of  a  con- 
well  as  the  grof>8  earnings  to  be  yielded  tinuous  voyage  from  a  point  within  to  a 
under  the  rates  in  question.  Chicago,  M.  point  without  the  State,  as  an  interference 
&  St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  with  inter-state  commerce.  Like  rulings 
167,  20  Sup.  Ct.  Rep.  836.  The  cages  have  been  made  in  several  cases.  Carton 
upon  reason.ilileness  of  State  limitation  i\  111.  Cent.  R.  R.  Co.,  59  Iowa,  148,  13 
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Hale,  where  the  important  passage  is  as  follows :  ^^  A  man  for  his 
own  private  advantage  may,  in  a  port  or  town,  set  up  a  wharf  or 

N.  W.  67 ;  State  v.  Chicago,  &c.  Rj.  Co.,  regulation  of  inter-state  commerce,  al- 

70  Iowa,  162,  30  N.   W.  898;  Com.  v.  tiiough  the  road  is  engaged  in  such  com- 

Housatonic  U.  R.,  148  Mass.  264,  9  N.  E.  merce.    Purdy  v.  Erie  li.  Co.,  162  N.  Y. 

647;  Hardy  v.  Atchison,  &c.  R.  R.  Co.,  42,  66  N.  E.608,48L.  R.A.  669;  Stater. 

82   Kan.  698,  5  Pac.  6.      Nor  may  the  Omaha  &  Council  Bluffs  Ry.  &  Bridge 

State  control  rates  between  two  points  Co.,  118  Iowa,  30, 84  N.  W.  983,62  L.  R.A. 

within  it,  if  the  transit  is  in  part  through  816.    An  act  of  the  New  York  legislature 

another  State.    State  v.  Chicago,  &c.  Ky.  requiring    railway    companies    to  issue 

Co.,  40  Minn.  267,41  N.  W.  1047;  Stern-  mileage    tickets    was    held    invalid,    as 

berger  v.  Railroad  Co.,  —  Ga.  — ,  7  S.  E.  being  neither  the  exercise  of  the  power 

836.    See  Cotton  Exchange  v.  Ry.  Co.,  to  fix  rates,  or  of  the  power  of  police  re- 

2  I.  S.  C.  R.  376.    Contra,  Com.  v.  Lehigh  gulation,  in  Beardsley  v.  N.  Y..  L.  £.  & 

V.  R.  R.  Co.,  —  Pa.  St.  — ,  17  Atl.  179;  W.  Ry.  Co..  162  N.  Y.  280,  66  N.  E.  488. 

[Campbell  v.   Chicago,  M.  &  St.  P.  R.  A  statute  requiring  one  railway  company 

Co.,  86    Iowa,    687,    68  N.   W.  361,  17  to  accept  mileage  issued  by   another  is 

L.  R.  A.  448.J    See  Gulf,  C.  &  S.  F.  Ry.  inyalid  for  requiring  one  company  to  ao- 

Co.  V.  State,  72  Tex.  404,  10  S.  W.  81.  cept  passengers  on  the  credit  of  another. 

Instate  cannot  regulate  tolls  upon  inter-  Attorney-General    v.    Boston  &  Albany 

state  commerce.    Corington  &  C.  Bridge  Ry.  Co.,   160  Mass.  62,   86  N.   E.  262. 

Co.  V.  Kentucky,  164  U.  S.  204,  14  Sup.  Reasonableness  of  rates  must  be  deter- 

Ct.  Rep.  1087-3  mined  upon  consideration  of  facts  exist- 

See  further  Providence  Coal  Co.  v.  ing  at  the  time  such  rates  are  to  be 

ProT.  &  W.  R.  R.  Co.,  16  R.  I.  303,  4  Atl.  enforced.      Smyth   v.  Ames,   171   U.  S. 

894;    Chicago,   M.   &  St.  P.  Ry.  Co.  r.  361,  18  Sup.  Ct.  Rep.  888,  mod.  decrees 

Becker,  82  Fed    Rep.   849;    Parker    v.  in  169  U.  S.  466,  18  Sup.  Ct.  Rep.  418. 

Metropolitan  li.  R.  Co ,  109  Mass.  606 ;  Upon  regulation  of  r&res  by  statute  see 

People  V.  Boston.  &c.  R.  R.  Co.,  70  N.  Y.  Winchester  &  L.  T.  Road  Co.  v,  Croxton, 

669;  Chicago,  &c.  R.  R.  Co.  v.  People,  67  98  Ky.  739,  34  S.  W.  618,  33  L.  R.  A. 

111.   1;   Ruggles  V.   People,  91   111.  266;  177,  and  note,  and  Louisville  &N.  R.  Co. 

Fuller  V.  Chicago,  &c.  R.  R.  Co.,  81  Iowa,  v.  Kentucky,  99  Ky.  132,  36  S.  W.  129, 

188;  Council  Bluffs  v.  Kansas  City,  &c.  S3  L.  R.  A   209,  and  note;  also  Cleve- 

R.  R.  Co.,  46  Iowa,  338;  Attorney-Gen-  land,  C.C.  &I.  R.  Co.  v,  Closser,  126  Ind. 

eral  v.  Railroad  Companies,  36  Wis.  426 ;  348,  26  N.  E.  169,  9  L.  R.  A.  764,  and  note, 

Peik  i;.  Chicago,  &c.  R.  R.  Co.,  6  Biss.  and  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  64 

177;  Blake  v.  Winona,  &c.  R.  R.  Co.,  19  Ark.  101,  15  S.  W.  18,  11  L.  R.  A.  462, 

Minn.  418, 18  Am.  Rep.  345,  s.c.  in  error,  and  note;  aff  156  U.  S.  649,  16  Sup.  Ct. 

94  U.  S.  180 ;  Chicago,  &c,  R.  R.  Co.  v.  Rep.  484.    The  reasonable  value  of  the 

Ackley,  94  U.  S.  179.    QWhile  a  State  property  at  the  time  is  to  be  considered 

may  restrict   a  railroad    to   reasonable  rather  than  its  original  cost    San  Diego 

rates,  it  cannot  compel  lower  rates  to  one  I>and  &  Town  Co.  v.  National  City,  174 

class  of  persons  than  another,  nor  can  it  U.  S.  739,  19  Sup.  Ct  Rep.  804.    Toll 

fix  in  advance  a  period  during  which  the  roads  come  under  the  same  principles  as 

prescribed  rates  shall  be  observed.    Lake  railroads.     Covington  &  L.  Tump.  Road 

Shore  &  M.  S.  R.  Co.  v.  Smith,  178  U.  S.  Co.  v.  Sandford,  164  U.  S.  678, 17  Sup.  Ct 

684,  19  Sup.  Ct  Rep.  666,  rev.  114  Mich.  Rep.  108.  A  State  cannot,  under  its  general 

460, 72  N.  W.  828.  But  where  the  railroad  power  to  prevent  discrimination  among 

receives  its  franchises  after  the  adoption  shippers,  compel  a  railroad  to  permit  pri- 

of  a  statute  requiring  such  companies  to  vate  persons  to  erect  an  elevator  adjacent 

issue  1000  mile  tickets   at  specified  re-  to  its  sidings  and  upon  its  lands,  where 

duced  rates,  it  is  bound  to  obey.     It  can-  such  elevator  would  be  used  by  these  per- 

not  comphiin  that  it  is  thereby  deprived  sons  and  others  for  the  storage  of  their 

of  property   without  due   process.    Nor  own  grain,  even  though  the  railroad  has 

does  such  a  Inw,  where  the  tickets  are  granted  such  privilege  to  other  shippers. 

good  only  within  the  State  operate  as  a  Such  action  would  be  a  taking  of  private 
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than  impeded  by  its  construction.  There  are  many  cases  where 
a  bridge  over  a  river  may  be  vastly  more  important  tlian  the 
navigation ;  and  there  are  other  cases  where,  although  the  traflBc 
upon  the  river  is  important,  yet  an  inconvenience  caused  by  a 
bridge  with  draws  would  be  much  less  seriously  felt  by  the  public, 
and  be  a  much  lighter  burden  upon  trade  and  travel,  than  a  break 
in  a  Une  of  railroad  communications  necessitating  the  employment 
of  a  ferry.  In  general  terms  it  may  be  said  that  the  State  may 
authorize  such  constructions,  provided  they  do  not  constitute 
material  obstructions  to  navigation ;  but  whether  they  are  to  be 
regarded  as  material  obstructions  or  not  is  to  be  determined  in 
each  case  upon  its  own  circumstances.  The  character  of  the 
structure,  the  facility  afiforded  for  vessels  to  pass  it,  the  relative 
amount  of  traffic  likely  to  be  done  upon  the  stream  and  over  the 
bridge,  and  whether  the  traffic  by  rail  would  l)e  likely  to  be  more 
incommoded  by  the  want  of  the  bridge  than  the  traffic  by  water 
with  it,  are  all  circumstances  to  be  taken  into  account  in  deter- 
tnining  this  question.  It  is  quite  evident  that  a  structure  might 
constitute  a  material  obstruction  on  the  Ohio  or  the  Mississippi, 
where  vessels  are  constantly  passing,  which  would  be  unobjection- 
able on  a  stream  which  a  boat  only  enters  at  intervals  of  weeks 
or  months.  Tiie  decision  of  the  State  legislature  that  the  erec- 
tion is  not  an  obstruction  is  not  conclusive ;  but  the  final  deter- 
mination will  rest  with  the  federal  courts,  who  have  jurisdiction 
to  cause  the  structure  to  be  abated,  if  it  bo  found  to  obstruct 
unnecessarily  the  traffic  upon  the  water.  Parties  constioicting 
the  bridge  must  be  prepared  to  show,  not  only  the  State  authority 
and  that  the  plan  and  construction  are  proper,  but  also  that  it 
accommodates  more  than  it  impedes  the  general  commerce.^ 

1  See  this  subject  fully  considered  in  inter-state   commerce  and  sucli    use  Is 

the  Wheeling  Bridge  Case,  IH  How.  618.  thereby  materially  obstructed.     CardwelL 

See    also    Columbus    Insurance    Co.    v.  v.  Araer.  Bridge  Co.,  113  U.  S.  205, 6Su[i. 

Peoria  Bridge  Co.,  6  McLean,  70;  Same  Ct.  Rep.  423;    Hamilton  r.  Vicksburg, 

V,  Curtenius,  6   McLean,  209;  Jolly  v.  &c.  R.  R.  Co.,  119  U.  S.  280,  7  Sup.  Ct 

Terre  Haute  Drawbridge  Co.,  6  McLean,  Rep.  206 ;  Escanaba  Co.  v.  Chicago,  lOT 

fe37;     United    States   u.    New    Bedford  U.  S.  678,  2  Sup.  Ct.  Rep.  186 ;  Willam- 

Bridge,  1  W.  &  M.  401 ;  Commissioners  ette  Iron  B.  Co.  v.  Hatch,  126  U.  S.  1, 

of  St.  Joseph  Co.  V.  Pidge,  6  Ind.  13.  8  Sup.  Ct.  Rep.  811.    In  this  last  case. 

It  is,  perhaps,  doubtful  in  view  of  late  a  quotation  from  which   is  on  p.  831, 

decisions  of  the  same  court  whether  the  supra,  though  the  decision  is  carefuUy 

Wheeling  Bridge    Case,    involving    the  limited  to  the  case  involved,  —  a  river 

Ohio  River,  is  to  be  given  as  broad  an  wholly  within  the  State  of  Oregon,  but 

effect  as  has  sometimes  been  supposed,  leading  to  a  port  of  entry,  —  the  ruling 

It   has  several  times  since  its  decision  in  the   Wheeling    Bridge  Case    is  also 

been  held  that,  in  the  absence  of  federal  closely  limited  to  the  facta  arising  in  it, 

regulation,  a  bridge  may  be  built  under  and  the  case  at  bar  distingatfthed.    In 

State  authority  across    a    river  wholly  the  Wiieeling  case,  it  is  said  the  court 

wiihin  it,  though  it  be  capable  of  use  in  applied  principles  of  international  law'. 
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4.  The  States  may  lawfully  establish  ferries  over  navigable 
waters,  and  grant  licenses  for  keeping  the  snme,  and  forbid  un- 
licensed persons  from  running  boats  or  ferries  without  such 
license.  This  also  is  only  the  establishment  of  a  public  way,  and 
it  can  make  no  difference  whether  or  not  the  water  is  entirely 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  inter-state 
or  foreign  commerce.* 

5.  The  States  mav  also  authorize  the  constructions  of  dams 
across  navigable  waters;  and  where  no  question  of  federal  au- 
thority is  involved,  the  legislative  permission  to  erect  a  dam  will 
exempt  the  structure  from  being  considered  a  nuisance,^  and  it 
would  seem  also  that  it  must  exempt  the  party  constructing  it 
from  liability  to  any  private  action  for  injury  to  navigation,  so 
long  as  he  keeps  within  the  authority  granted,  and  is  guilty  of  no 
negligence.® 

6.  To  the  foregoing  it  may  be  added  that  the  State  has  the 
same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  navigating  its  water  highways,  that  it  has  to 
regulate  the  speed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  highway ;   subject  always  to  the   restriction   that  its 

And  passed  on  the  force  of  a  pre-confltitu-  merce.    See  Covington  &  C.  Bridge  Co. 

tional  compact  of  Virginia,  and  from  the  v.  Kentucky,  164  U.  S.  204,  14  Sup.  Ct. 

decision  no  inference  is  to  be  drawn  that  Rep.  1087.3    Ferry  rights  may  be  so  reg- 

the  courts  of  the   United   States  claim  uiated  as  to  rates  of  ferriage,  and  ferry 

authority   to  regulate  aU  bridges  below  franchises  and  privileges  so  controlled  in 

ports  of  entry,  and  to  treat  all  State  the  hands  of  grantees  and  lessees,  that 

legislation  in  such  cases  as  void.  they  shall  not  be  abused  to  the  serious 

^  Conway  v.  Taylor's  Ex*r,  1  Black,  'detriment  or  inconvenience  of  the  public. 

603 ;  Wiggins  Ferry  Co.  i;.  East  St.  Louis,  Where  this  power  is  given  to  a  munici- 

107  U.  S.  865,2  Sup.  Ct.  Rep.  257;  ChiU  pality,  it  mny  be  recalled  at  any  time, 

vers  V.  People,  11  Mich.  48;  Marshall  v.  People  v.  Mayor,  &c.  of  New  York,  32 

Grimes,  41  Miss.   27 ;  [Nixon   v.  Reid,  Barb.  102. 

8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A.  «  Willson  v.  Black  Bird  Creek  Marsh 

315.^    In  these  cases  the  State  license  Co.,  2  Pet.  245;  Brown  i7.  Commonwealth, 

law  was  sustained  as  against  a  vessel  en-  3  S.  &  R.  273  ;  Bacon  v.  Arthur,  4  Watts, 

rolled  and  licensed   under  the  laws    of  487 ;  Hogg  v,  ZanesviUe  Co.,  5  Ohio,  410 ; 

Congress.    And  see  Fanning  v.  Gregorie,  Neaderhouser  v.  State,  28  Ind.  257.    And 

16  How.  524.    But  the  State  may  not  tax  see  Flanagan  v.  Philadelphia,  42  Pa.  St 

the  capital  stock  of  a  ferry  company  of  210 ;     Depew   r.   Trustees  of  W.  &  S. 

another    State,    whose    only     business  Canal,  5  Ind.  8 ;  Woodbum  v.  Eilboume 

within  the  former  State  is  discharging  Manuf.  Co.,  1  Bissell,  546,  1  Abb.  U.  S. 

and  receiving  persons  and  property  pass-  158;  Hinchman  v,  Patterson,  &c.  R.  R.,  17 

ing   between    the    States.      Gloucester  N.  J.  Eq.  75 ;  Stoughton  v.  State,  5  Wis. 

Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  291. 

5  Sup.  Ct.  Rep.  826.    Under  a  power  to  •  See  Bailey  v,  Philadelphia,  &c.  R.  R. 

amend  the  charter  of  a  ferry  company,  Co.,  4  Harr.  380 ;  Roush  v,  Walter,  10 

the  legislature  may    regulate  the    tolls  Watts,  86;  Parker  o.  Cutler  Mill  Dam 

cliargeable  by  it    Parker  v,  Metropoli-  Co.,  21  Me.  353 ;  Zimmerman  v.  Union 

tun,  &<!.  R.  R.  Co.,  109  Mass.  606.    QBut  Canal  Co.,  1   W.  &  S.  846;   Depew  v, 

not  the  toits  chargeable  on  inter-state  com-  Tnuteet  of  W.  &  E.  Canal,  6  Ind.  8. 
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t1  ^i;  j'jj  eonAict  with  any  regulations  es- 

f  .   V  /y^"'*^  "^^/^fof^i^  commerce  or  that  between  the 


WherOj  under  legislative  authority,  the 


^Itt^^'  ^  ^^^'€8  «"^  embankments  is  required,  to  protect 
^ostroc^^^"       ^d  desti'uction   considerable  tracts  of  country, 
froio  orer^^^  cooiiooaly  levied  for  the  purpose  on  the  owners 
gssessD^^"^^  *  OB  or  near  the  streams  or  bodies  of  water  from 
^/  laads  'J ^^j,  is  anticipated.     But  if  the  construction  should 
wbic^    L  sls  a  ^^^y  '^P^^  residents  or  property  owners  in  the 
he  '""^loadf  bo  that  they  should  be  compelled  to  turn  out  peri- 
oejg"^^^  /fl  emergencies,  and  give  personal  attention  and  labor 
h^  '  fl5truction  of  the  necessary  defences  against  overflow  and 
^   datioBf  it  is  not  perceived  that  there  could  be  any  difficulty  in 
'"  Dorting  such  a  regulation  as  one  of  police,  or  of  resting  it  upon 
thesAO^e  foundations  which  sustain  the  regulations  in  cities,  by 
ifbicii  duties  are  imposed  on  the  occupants  of  buildings  to  take 
eartain  precautions  against  fires,  not  for  their  own  protection  ex- 
(•lusively,  but  for  the  protection  of  the  general  public.^    Laws  im- 
posing on  the  owners  the  duty  of  draining  large  tracts  of  land  which 
in  their  natural  condition  are  unproductive,  and  are  a  source  of 
danger  to  health,  may  be  enacted  under  the  same  power,'  though 
in  general  the  taxing  power  is  employed  for  the  purpose ;  *  and 
sometimes  land  is  appropriated  under  the  eminent  domain.^ 

I  People  v.  Jenkins,  1  Hill,  469 ;  Peo-  land,  114  U.  S.  606,  5  Sup.  Ct.  Rep.  1066. 

pie  V,  Roe,  1  Hill,  470.    As  to  the  rigiit  The  taking  of  property  for  drainage  par- 

of  regulation  in  general,  see  Harrigan  v.  *  poses  is  in  the  exercise  of  tliis  power. 

Lumber  Co.,  129  Mass.  680,  37  Am.  Rep.  Winslow  n.  Winslow,  95  N.  C.  24.    Under 

387.    As  to  the  right  to  regulate  fisheries  it  the  cost  of  such  an  improvement  made 

in  navigable  waters,  see  GentUe  r.  State,  by  the  public  authorities  may  be  impoeed 

29  Ind.  409 ;  Phipps  v.  State,  22  Md.  880 ;  upon  the  property  benefited  according  to 

People  V.  Reed,  47  Bari>.  235;  Drew  v.  benefits.     Bryant   v.   Robbin8,.70  Wis. 

Hilliker,  66  Vt.  641 ;  Chambers  v.  Church,  268,  35  N.  W.  545 ;  Donnelly  v.  Decker, 

14  R.  I.  398.  58  Wis.  461,  17  N.  W.  889.    It  is  com- 

'  Cooley  on  Taxation,  401,  402.  See  petent  to  require  a  lot-owner  to  fill  up  at 
State  V.  Newark,  27  N.  J.  185,  194,  per  bis  own  expense  a  lot  whlcii  otlierwise 
Elmer,  J. ;  Crowley  v.  Copley,  2  La.  Ann.  would  become  a  nuisance.  Nickerson  r. 
329.  In  Pennsylvania  it  has  been  held  Boston,  131  Mass.  306. 
that  the  State  cannot,  as  a  measure  of  *  Reeves  v.  Treasurer  of  Wood  Co.,  8 
police,  compel  the  owner  of  lands  bounded  Ohio  St.  333;  Sessions  v.  Crunkilton,  20 
on  inland  tide-water  to  construct  embank-  Ohio  St.  349;  Egyptian  Levee  Co.  p. 
ments  to  exclude  the  natural  flow  of  the  Hardin,  27  Mo.  495;  McGeheev.  Mathis, 
water,  but  that  where  the  State  constructs  21  Ark.  40 ;  Yeatman  v.  Crandall*  11  La. 
them  at  its  own  expense,  and  leaves  them  Ann.  220;  Scuffletown  Fence  Co.  v.  Ma- 
in possession  of  the  owner,  it  may  impose  Allister,  12  Bush,  312 ;  Davidson  v*  New 
on  him  the  duty  of  repair.  Philadelphia  Orleans,  96  U.  S.  97. 
V.  Scott,  81  Pa.  St.  80.  ^  Commissioners  who  are  empowered 

*  See  State  v.  City  Council  of  Charles-  to  straighten  a  river  to  protect  a  country 

ton,  12  Rich.  702,  733 ;  Wurts  v.  Hoag-  against  inundation  are  not  liable  person- 
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Regulations  of  Civil  Rights  and  Privileges.  Congress,  to  give 
full  effect  to  the  fourteenth  amendment  to  the  federal  Constitu- 
tion, passed  an  act  in  1875,  which  provided  that  all  persons  within 
the  jurisdiction  of  the  United  States  sliall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  and  water, 
theatres  and  other  places  of  public  amusement,  subject  only  to 
the  conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude.^  As  the  general  power  of  police  is 
in  the  States,  and  not  in  the  federal  government,  the  power  of 
Congress  to  make  so  sweeping  a  provision  may  possibly  be  brought 
in  question  ;  ^  but  as  the  States  have  undoubted  right  to  legislate 
for  the  purpose  of  securing  impartiality  in  the  accommodations 
afforded  by  innkeepers  and  common  carriers,  and  as  the  pro- 
prietors of  theatres  and  other  places  of  public  amusement  are 
always  subject  to  tlie  license  and  regulation  of  the  law,  a  cor- 
responding enactment  by  the  State  would  seem  to  be  competent, 
and  has  been  sustained  as  a  proper  regulation  of  police.^ 

ally  for  incidental  injuries  to  indiyiduals.  compartraent  set  apart  for  the  use  of 

Neither  is  there  any  claim  against  the  the  other.    Plessy  v.  Ferguson,  163  U.  S. 

public.     Green  v.  Swift.  47  Cal.    586;  537,  16  Sup.  Ct.  liep.  1138,  afif.  45  La. 

Green  v.  State,  73  Cal.  29,  11  Pac  602,  Ann.  80,  11  So.  948,  18  L.  K.  A.  689. 

14  Phc.  610.  And  it  seems  that  a  railroad   engaged 

1  Laws  of  1875,  c.  114.  in   inter-state    commerce   may  be  com- 

3  In  1883  the  act  was  held  nnconstitu-  pelted  to  comply  with  such  regulations 

tional.      The    Fourteenth    Amendment,  so  far  as  its  domestic  traffic  is  concerned. 

says  Bradieify  J.,  does  not  "  invest  Con-  Chesa^ieake  &  O.  R.  Co.  r.   Kentucky, 

gress  with  power  to  legislate  upon  sub-  179  U.  S.  888,   21  Sup.  Ct    Rep.    101. 

jects   which  are    within   the  domain  of  That  carriers  of  passengers  may  of  their 

State  legislation,  but  to  proTide  modes  of  own  motion  make  similar  regulations,  see 

relief  agiinst  State  legislation  or  State  Chilton  v.  St.  Louis  &  L  M.  R.  Co.,  114 

action  of  the  kinds  referred  to.    It  does.  Mo.  88,  21  S.  W.  457,  19  L.  R.  A.  269. 

not  authorize  Congress  to  create  a  code  See  also  Anderson  v.  Louisville  &  N.  Ry. 

of  municipal  law  for  the  regulation  of  Co.,  91   Tenn.  44,   17  S.  W.   803.     In 

private  rights;  but  to  provide  nio<ien  of  Youngfer  v.  Judah,  111  Mo.  303, 19  S.  W. 

redress  against   the  operation  of  State  1109,  33  Am.  St.  527,  16  L.  R  A.  558,  it 

laws  and  the  action  of  State  officers,  ex-  was  held  that  the  proprietor  of  a  theatre 

ecutive    and    judicial,  when    these    are  might,  in  the  absence  of  a  State  statute 

subversive  of    the    fundamental    rights  forbidding,  prohibit  colored  persons  from 

specified    in     the    amendment."     Civil  attending  his  theatre,  except  they  took 

Rights  Cases,  109   U.   S.  3,  8  Sup.  Ct.  seats  in  the  balcony.     The  principle  ap- 

Rep.  18.  plied  was  that  under  the  Civil   Rights 

<  Donnell  o.  State,  48  Miss.  661.    [A  Cases,  100  U.  S.  3,  3  Sup.  Ct.  Rep.  18; 

State  may   require    railroads    operating  the  Fourteenth  Amendment  did  not  con« 

wholly   within    its    borders    to    furnish  trol  the  conduct  of  private  persons,  but 

separate  passenger  cars  or  separate  com-  the  action  of  the  State,  and  was  not  ap- 

partments  in  a  single  passenger  car  for  plicablc  to  a  regulation  established  by  a 

wliite  persons  and  for  negroes,  and  may  private  person  for  the  conduct  of  his  busi- 

make  it  a  criminal  ofiFence  for  a  per-  ness  though  of  a  ^immi  public  character, 

son  of  one  race  to  occupy   the  car  or  In  Cisco  v.  School  Board,  161  N.  Y.  598, 
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Regvlation  of  Business  Charges,  In  the  early  days  of  the  com- 
mon law  it  was  sometimes  thought  necessary,  in  order  to  prevent 
extortion,  to  interfere,  by  royal  proclamation  or  otherwise,  and 
establish  the  charges  that  might  be  exacted  for  certain  com- 
modities or  services.  The  price  of  wages  was  oftener  regulated 
than  that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  practice  was 
followed  in  this  country,  and  prevailed  to  some  extent  up  to  the 
time  of  independence.  Since  then  it  has  been  commonly  supposed 
that  a  general  power  in  the  State  to  regulate  prices  was  incon- 
sistent with  constitutional  liberty.  It  has  nevertheless  been  con- 
ceded that  in  some  cases  this  might  be  done,  and  the  question 
of  the  bounds  to  legislative  power  has  been  made  prominent  in 
what  are  known  as  the  Chicago  Warehouse  Cases.  The  legisla- 
ture of  Illinois,  on  the  supposition  that  warehouse  charges  at 
Chicago  were  excessive  and  unfair,  undertook  to  limit  them  to  a 
maximum.  They  also  required  warehousemen  to  take  out  licenses 
and  observe  various  regulations,  which  are  not  important  here, 
and  imposed  certain  penalties  for  a  refusal  to  observe  the  stat- 
ute. The  validity  of  the  legislation  was  affirmed  by  the  Stat« 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  effect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services,  or  for  the  use  of  private  property, 
and  it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  right  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.^  The  case 
being  removed  to  the  federal  Supreme  Court,  the  decision  of  the 
State  court  was  affirmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of  these 
warehousemen  is  a  public  or  quasi  public  employment ;  that  their 
property  in  the  business  is  "  aflfected  with  a  public  interest,"  and 
thereby  brought  under  that  general  power  of  control  which  the 
State  possesses  in  the  case  of  other  public  employments.  Says 
Mr.  Chief  Justice  Waite :  "  Under  these  powers  the  government 
regulates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  ex- 
ercise it  has  been  customary  in  England  from  time  immemorial, 

66  N.  E.  SI,  it  was  held  that  the  State  ^  Munn  v.  People,  69  111.  80.  In  this 
may  provide  separate  schools  for  white  case,  Justices  McAllister  and  Scott  dis- 
and  black  pupils "}  sented. 
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and  ill  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  &c.,  and 
in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold.  To  this 
day  statutes  are  to  be  found  in  many  of  the  States  upon  some  or 
all  these  subjects,  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitu-^ 
tional  prohibitions  against  interference  with  private  property."^ 
Some  of  the  cases  here  referred  to  seem  plain  enough.  Ferries 
are  public  highways,  and  when  individuals  are  permitted  to  es- 
tablish tiiem,  they  are  allowed  the  sovereign  prerogative  of  charg- 
ing and  collecting  tolls ;  and  tolls  can  never  be  taken  except  by 
permission  of  the  State,  which  generally  ought  to  and  does  pro- 
scribe their  limits.  A  hackmau  exercises  a  public  employment 
in  the  public  street  ;  one  whicli  affords  peculiar  opportunities  for 
impositions  and  frauds,  and  requires  special  supervision,  insomuch 
that  it  is  commonly  thought  necessary  to  prohibit  one  making 
himself  such  except  with  permission  of  the  State,  and  the  number 
is  sometimes  limited  so  as  in  effect  to  give  special  privileges. 
The  rates  of  toll,  when  mills  grind  for  toll,  are  usually  fixed  by 
law  ;  (a)  but  there  is  nothing  exclusive  in  this :  the  parties  may 
make  their  own  bargains,  and  the  legislative  rate  only  controls 
where  the  parties  by  implication  have  apparently  acted  in  refer- 
ence to  it.  In  England,  formerly,  the  lords  of  manors,  as  mill- 
owners,  had  exclusive  rights  ;  and  where  an  exclusive  right  exists 
in  one's  favor,  to  compel  the  public  to  deal  with  him,  there  can 
be  no  doubt  of  the  right  in  the  State  to  compel  him  to  deal 
fairly  with  the  public.  Such  a  right  existed  in  the  English  ware- 
house case  of  Alnutt  v.  Inglis,^  in  which  the  Court  of  King's 
Bench  denied  the  right  of  the  warehousemen  to  fix  their  own 
charges  at  discretion,  when  the  public,  under  exclusive  privileges 
which  the  warehousemen  possessed,  were  compelled  to  deal  with 
them.^ 

1  Munn  u.  lUinois,  94  U.  S.  118,  125.  «  12  East,  627. 

In  this   case,  Justices  Field  and  Strong  ^  In   Munn  v.   People,  60  lU.  89,  91, 

dissented.     Tills  case  is  foUowed  in  New  Chief  Justice  Breese,  in  speaking  of  the 

York  with  reference  to  the  grain  eleva-  power  to  "  make  all  needful  rules  and 

tors  at   Buffalo.      People  v.  Budd,  117  regulations  respecting  the  use  and  enjoj- 

N.  Y.  1,  22  N.  E.  670,  682,  5  L.  R.  A.  559,  meut  of  property,"  speaks  of  famillnr  in- 

and  note,  two  judges  dissenting.     [^Sus-  stances  in  which  the  exercise  of  it  in  the 

tained  in  Budd  v.  New  York,  143  U.  S.  State  has  been  unquestioned,  and  among 

517,  12  Sup.  Ct.  Uep.  468.    Principle  re-  them,  "in  delegating  power  to  municipal 

affirmed  in   Brass  v.  North  Dakota,  153  bodies  to  regulate  charges  of  hackmen 

U.  S.  391,  14  Sup.  Ct.  Rep.  857,  aff.  2  and  draymen,  and  the  weight  and  price 

N.  D.  482,  52  N.  W.  408.;]  of  bread."     Regulating  the    weight  of 

(a)  [See,  e.  g.,  State  v.  Edwards,  86  Me.  102,  29  Atl.  947,  25  L.  R.  A.  504.3 
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What  circumstances  shall  affect  property  with  a  public  interest 
is  not  very  clear.     The  mere  fact  that  the  public  have  an  interest 

bread  is  common,  and  necessary  to  pre-  although  not  engaged  in  a  work  of  a 

vent  imposition  ;  but  regulating  the  price  confessedly  public  clianicteri  there   has 

of  bread  we  should  suppose  would  now  been  no  further  ruling  than  that  the  State 

meet  with  sucii  resistance  anywhere,  as  may  prescribe  and    enfurce    reasonable 

would  require  a  distinct  determination  charges.     What  shall  be  the  test  of  rea- 

upon  its  constitutional  rightfulness.    How  sonableness  in  those  charges  is  abnolutely 

the  baker  can  have  the  price  of  that  which  undisclosed."    *'  As  to  parties  engaged  in 

lie  sells  prescribed  for  him,  and  not  the  performing  a  public   service  while  the 

merchant  or  the  day-laborer,  is  not  ap-  power  to  regulate  has  been  sustained, 

parent.    Indeed,  to  admit  the  power  seems  negatively   the  court  has  held  that  the 

to  render  necessary  the  recognition  of  the  legislature  may  not  prescribe  rates  which, 

principle  that  there  is  and  can  be  no  limit  if  enforced,  would  amount  to  a  confisca- 

to  legislative  interference  but  such  as  leg-  tion  of  property.     But  it  has  not  held 

islative  discretion  from  time  to  time  may  affirmatively  that  the  legislature  may  not 

prescribe.    QBut  all  sucli  regulations  must  enforce  rntes  which  stop  only  this  side  of 

not  be  unreasonable,  —  <*.  e.  they  must  not  confiscation  and  leave  the  property  in  the 

amount  to  a  taking  of  property  without  hands  and  under  the  care  of  the  owners 

"due  process,"  or  to  a  depriral  of  the  without  any  remuneration  for  its  use." 

"equal  protection  of  the  laws."    Chicago,  "  It  has  declared  that  the  present  value 

M.  &  St.  P.  R.  Co.  V.Tompkins,  170  U.  S.  of  the  property  is  the  basis  .by  which  the 

167,  20  Sup.  Ct.  Rep.  336,  and  especially  test  of  reasonablenees  is  to  be  determined, 

the  cases  cited  in  note  to  44  L.  ed.  U.  S.  although  the  actual  cost  is  to  be  consid- 

417.     And  see  Reagan  v.  F.  L.,  &  Trust  ered,  and  that  the  value  of  the  services 

Co.,  164  U.  S.  302,  14  Sup.  Ct.  Rep.  1047 ;  rendered  to  each  individual  is  also  to  be 

San  Diego  Water  Co.  v.  San  Diego,  118  considered.    It  has  also  ruled  that  the 

Cal.  650,  60  Pac.  633,  38  L.  R.  A.  460,  a  determination  of  the  legislature  is  to  be 

very  valuable  opinion  ;  Brynier  v.  Butler  presumed  to  be  just,  and  must  be  upheld 

Water  Co.,  170  Pa.  231,  36  Atl.  249,  SQ  unless  it  clearly    appears  to   result  in 

L.  R.  A.260;  Spring  VHlley  Water  Works  forcing  unreasunable  and  unjust  rates." 

V.  San  Francisco,  82  Cal.  2S6, 22  Pac.  010,  See  also  note  to  6  L.  R.  A.  559.    What 

1046,  6  L.  R.  A.  750 ;  Cedar  Rapids  Water  regulations  are  reasonable  in  a  particular 

Co.  V.  Cedur  Rapids,  —  Iowa,  — ,91  N.  W.  case  must  be  determined  from  a  consid- 

1081;  San  Diego  Water  Co.  tf.  San  Diego,  eration  of  the  particular  case.     Hardly 

1 18  Cal.  656,  50  Pac.  633, 88  L.  R.  A.  460,  any  general  rule  can  be  laid  down,  except 

02  Am.  St.  297,  and  Mr.  Freeman's  note  that  rates  so  low  as  not  to  cover  running 

to   this  case  in  62  Am.    St.   297.     See  expenses  are  always  unreasonably  low. 

further,  upon  control  of  the  rates  of  public  Covington   &  L.    Turnp.    Road    Co.    ». 

service  companies,  16  Harvard  L.  Rev.  Sandford,  164  U.  S.  578, 17  Sup.  Ct  Rep. 

249  and  353.     In  Cutting  v.  Kansas  City  198.    Nor  can  any  such  regulation  pre- 

Stock  Yards  Co.,  188  U.  S.  79,  22  Sup.  scribed  by  a  State  be  made  to  apply  to 

Ct  Rep.  30,  Justice  Brewer  discusses  at  inter-state  commerce.     Gulf,  C.  &  S.  F. 

some  length  the  status  of  this  law  on  R.  Co.  v.  Hefley  &  Lewis,  168  U.  S.  08,  16 

the  regulation  of  rates  as  established  by  Sup.  Ct.  Rep.  802 ;   upon   State  control 

the  de(!i8ion8  of  tlie  Supreme  Court  of  the  over  railroads,  see  Baltimore  &  O.  R.  Co. 

United  Suites,  distinguishing  between  the  v.  Maryland,  21  Wall.  456,  22  L.  ed.  U.  S. 

business  of  a"  public  character  "and  that  078,  and   note.     The  reasonableness  of 

not  strictly  of  a  "public  character"  but  rates  is  to  be  determined  by  considering 

in  wliicii  "  tlio  public  have  an  interest."  their  effect  upon  the  traffic  of  the  entire 

He  s.iVH,  "  Tiio  present  scope  of  the  decis-  system,  and  not  merely  upon  some  par> 

ions  of  this  court  in  respect  to  the  power  ticular  portion  of  it     St.  Louis  &  S.  F.  R. 

of  the  lejjisUtnre  in  regulating  rates"  is:  Co.  v.  Gill,  150  U.   S    649,  16  Sup.  Ct. 

"  As  to  tiiose  individuals  and  corporations  Hep.  484.     The  State's  power  to  regulate 

who  have  devoted  their  property  to  a  use  rates  wlii<:h  affect  only  internal  commerce 

in    which   the    public    has   an    interest,  is  not  affected  by  the  £act  that  the  carrier 
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in  the  existence  of  the  businesSf  and  are  accommodated  by  it, 
cannot  be  sufficient,  for  that  would  subject  the  stock  of  the  mer- 
chant, and  his  charges,  to  public  regulation.  The  public  have  an 
interest  in  every  business  in  which  an  individual  offers  his  wares, 
his  merchandise,  his  services,  or  his  accommodations  to  the  pub- 
lic ;  but  his  offer  does  not  place  him  at  the  mercy  of  the  public 
in  respect  to  charges  and  prices.  If  one  is  permitted  to  take 
upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  courts  in  this  case, 
that  the  circumstances  were  such  as  to  give  the  warehousemen  in 
Chicago,  Miio  were  the  only  persons  affected  by  the  legislation,  a 
"  virtual "  monopoly  of  the  business  of  receiving  and  forwarding 
the  grain  of  the  country  to  and  from  that  important  point,  and  by 
the  very  fact  of  monopoly  to  give  their  business  a  public  character, 
affect  the  property  in  it  with  a  public  interest,  and  render  regula- 
tion of  charges  indispensable.^ 

IB  cimrtored    by  Congress.     Reagan  v.  aa  the  rates  fixed  apply  only  to  State 

Mercantile  Trust  Co.,  164  U.  S.  413,  14  traffic.     Osbom  v.  Wabash  R.  Co,  126 

Sup.Ct.  Rep.  1060.    The  prescribed  rates  Mich.  113,  S5  N.  W.  406,  a.  c.  123  Mich, 

will  not  be  pronounced  unreasonable  in  669,  82  N.  W.  626.      For  other  cases  upon 

a  suit  between  friendly  contestants  upon  regulation  of  rates,  see  Chicago,  B.  &  Q. 

an  agreed  statement  of  facts.     Chicago  &  R.  Co.  v.  Jones,  149  111.  861,  87  N.  E  247, 

G.  T.  R.  Co.  ».  Wellman,  143  U.  S.  3:i9, 12  24  L.  R.  A.  141 ;  St.  Louis  &  S.  F.  R.  Co. 

Sup.  Ct.  Rep.  400.    The  determination  of  v.  Gill,  54  Ark.   101,   15  S.  W.   18,  11 

the  rates  to  be  charged   is  a  legislative  L.  R.  A.  452,  and  note,  afif.  156  U.  S.  640, 

function  and  cannot  be  undertaken  by  16    Sup.   Ct.    Rep.   484;    Steenerson  v, 

the  courts.     Nebraska  Telephone  Co.  v.  Great  Northern  Ry.  Co.,  69  Minn.  853, 72 

State,  55  Neb.   627,  76  N.  W.   171,  45  N.  W.  713.    For  other  cases  upon  powers 

L.  R.  A.  113.     But  as  the  courts  will  not  of  railroad  commissions,  see  Atlantic  Ex. 

enforce  a  rate  unreasonably  low,  neither  Ca  v.   Wilmington  &  W.   R.    Co.,   Ill 

will  they  enforce  one  that  is  unreasonably  N.  C.  463,   16  S.   E.   893,  18  L.  R.  A. 

high,  nor  will  any  person  carrying  on  a  393 ;    Burlington,  C.  R.  &  N.  R.  Co.  v, 

business  affected  with  a  public  interest  Dey,  82  Iowa,  312,   48  N.   W.  98,   12 

be  allowed  to  make  arbitrary  discriroina-  L.   R.  A.  436,  and  note ;   Chicago,  M.  & 

tions  in  rates  between  patrons.    Griffin  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S. 

V.  Goldsboro  Water  Co.,  122  N.  C.  206,  418,  10  Sup.  Ct  Rep.  462,  702 ;  Beardslej 

30  S.  E.  819,  41  L.  R.  A.  240.    Rates  pre>  v.  Erie  Ry.  Co.,  162  N.  Y.  230,  56  N.  E. 

scribed  will  not  be  pronounced  unreason-  488.^ 

ably  low  where  there  is  no  proof  that  they  ^  See  what  is  said  by  Breese^  Ch.  J.,  in 

will  cause  a    diminution   of    dividends.  69  III.  88-89,  and  by   [Vaite,  Ch.  J.,  in  94 

Winchester  &  L.  T.  Road  Co.  v.  Croxton,  U.  S.  131.    In  Attorney-General  v.  Chl- 

98  Ky.  739,  34  S.  W.  518,  33  L.  R.  A.  cago,  &c.  R.  R.  Co.,  35  Wis.  425,  589, 

177  ;  and  upon  legislative  power  to  con-  Chief  Justice  Ri/an,  in  his  very  able  opin- 

trol  rates,  see  note  thereto  in  L.  R.  A.  ion  affirming  the  right  to  fix  railroad 

Canals  used  for  the  distribution  of  irriga-  charges  by  amendment  to  charters  which 

tion  waters  for  hire  are  subject  to  Stale  reserved  the  power  of  amendment,  Inti- 

regulation.     White  v.  Farmers'  Highline  mated  decided  views  in  favor  of  the  au- 

Cjinal   &   R.   Co.,   22  Col.   101,   43  Pac.  thority  under  the  general  power  of  police. 

1028.  31  L.  R.  A.  828.     Where  rates  are  That  riuhi   would  probably  be  claimed 

determined  by  earnings  it  is  proper  to  on  the  ground  that  railroads  receive  spe- 

include  earnings  from  inter-state  traffic,  cial  privileges  from  tlie  State ;  the  emi- 
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than  impeded  by  its  construction.  There  are  many  cases  where 
a  bridge  over  a  river  may  be  vastly  more  important  than  the 
navigation ;  and  there  are  other  cases  where,  althougli  the  traffic 
upon  the  river  is  important,  yet  an  inconvenience  caused  by  a 
bridge  with  draws  would  be  much  less  seriously  felt  by  the  public^ 
and  be  a  much  lighter  burden  upon  trade  and  travel,  than  a  break 
in  a  line  of  railroad  communicatious  necessitating  the  employment 
of  a  ferry.  In  general  terms  it  may  be  said  that  the  State  may 
authorize  such  constructions,  provided  they  do  not  constitute 
material  obstructions  to  navigation ;  but  whether  they  are  to  be 
regarded  as  material  obstructions  or  not  is  to  be  determined  in 
each  case  upon  its  own  circumstances.  The  character  of  the 
structure,  the  facility  aflforded  for  vessels  to  pass  it,  the  relative 
amount  of  traffic  likely  to  be  done  upon  the  stream  and  over  the 
bridge,  and  whether  the  traffic  by  rail  would  be  likely  to  be  more 
incommoded  by  the  want  of  the  bridge  than  the  traffic  by  water 
with  it,  are  all  circumstances  to  be  taken  into  account  in  deter- 
Inining  this  question.  It  is  quite  evident  that  a  structure  might 
constitute  a  material  obstruction  on  the  Ohio  or  the  Mississippi, 
where  vessels  are  constantly  passing,  which  would  be  unobjection- 
able on  a  stream  which  a  boat  only  enters  at  intervals  of  weeks 
or  months.  The  decision  of  the  State  legislature  that  the  erec- 
tion is  not  an  obstruction  is  not  conclusive;  but  the  final  deter- 
mination will  rest  with  the  federal  courts,  who  have  jurisdiction 
to  cause  the  structure  to  be  abated,  if  it  bo  found  to  obstruct 
unnecessarily  the  traffic  upon  the  water.  Parties  constructing 
the  bridge  must  be  prepared  to  show,  not  only  the  State  authority 
and  that  the  plan  and  construction  are  proper,  but  also  that  it 
accommodates  more  than  it  impedes  the  general  commerce.^ 

^  See  this  subject  fully  considered  in  inter-state   commerce   and  such    use  is 

the  Wlieeling  Bridge  Case,  18  How.  518.  thereby  materially  obstructed.    Cardwell 

See    aNo    Columbus    Insurance    Co.    v.  t?.  Amer.  Bridge  Co.,  118  U.  S.  205, 6Sup. 

Peoria  Bridge  Co.,  6  McLean,  70;  Same  Ct.   Rep.  428;    Hamilton  r.  Vicksburg, 

V.   Curtenius,  6   McLean,  209;  Jolly  v.  &c.  R.  R.  Co.,  110  U.  S.  280,  7  Sup.  Ct. 

*rerre  Haute  Drawbridge  Co.,  6  McLean,  Rep.  206 ;  Escanaba  Co.  v,  Chicago,  107 

S37;     United    States    u.    New    Bedford  U.  S.  678,  2  Sup.  Ct.  Rep.  186 ;  Willam- 

Bridge,  1  W.  &  M.  401 ;  Commissioners  ette  Iron  B.  Co.  v.  Hatch.  125  XT.  S.  1, 

of  Si.  Joseph  Co.  V.  Pidge,  5  Ind.  13.  8  Sup.  Ct.  Rep.  811.    In  this  last  case. 

It  is,  periiaps,  doubtful  in  view  of  late  a  quotation  from  which   is  on  p.  854, 

decisions  of  the  same  court  whether  the  suprnj  though  the  decision  is  carefully 

Wheeling  Bridge    Case,    involving    the  limited  to  the  case  involved,  —  a  river 

Ohio  River,  is  to  be  given  as  broad  an  wholly  within  the  State  of  Oregon,  but 

effect  as  has  sometimes  been  supposed,  leading  to  a  port  of  entry,  —  the  ruling 

It   has  several  times  since  its  decision  in  the   Wheeling    Bridge  Case   is  also 

been  held  tliat,  in  the  absence  of  federal  closely  limited  to  the  facts  arising  in  it, 

regulation,  a  bridge  may  be  built  under  and  the  case  at  bar  distinguished.    In 

State  authority  across    a   river  wholly  the  Wheeling  case,  it  is  said  the  court 

wiiliin  it,  though  it  be  capable  of  use  in  applied  principles  of  international  law, 
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4.  The  States  may  lawfully  establish  ferries  over  navigable 
waters,  and  grant  licenses  for  keeping  the  same,  and  forbid  un- 
licensed persons  from  running  boats  or  ferries  without  such 
license.  This  also  is  only  the  establishment  of  a  public  way,  and 
it  can  make  no  difference  whether  or  not  the  water  is  entirely 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  inter-state 
or  foreign  commerce.^ 

5.  The  States  mav  also  authorize  the  constructions  of  dams 
across  navigable  waters ;  and  where  no  question  of  federal  au- 
thority is  involved,  the  legislative  permission  to  erect  a  dam  will 
exempt  the  structure  from  being  considered  a  nuisance,^  and  it 
would  seem  also  that  it  must  exempt  the  party  constructing  it 
from  liability  to  any  private  action  for  injury  to  navigation,  so 
long  as  he  keeps  within  the  authority  granted,  and  is  guilty  of  no 
negligence.® 

6.  To  the  foregoing  it  may  be  added  that  the  State  has  the 
same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  navigating  its  water  highways,  that  it  has  to 
regulate  the  speed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  highway ;   subject  always   to  the   restriction   that  its 

and  passed  on  the  force  of  a  pre-coniititu-  merce.    See  Covington  &  C.  Bridge  Co. 

tional  compact  of  Virginia,  and  from  the  v.  Kentucky,  154  U.  S.  204,  14  Sup.  Ct. 

decision  no  inference  is  to  be  drawn  that  Kep.  1087.^    Ferry  rights  may  be  so  reg- 

the  courts  of  the   United   States  claim  ulated  as  to  rates  of  ferriage,  and  ferry 

authority   to  regulate  all  bridges  below  franchises  and  privileges  so  controlled  in 

ports  of  entry,  and  to  treat  all   State  the  hands  of  grantees  and  lessees,  that 

legislation  in  such  cases  as  void.  they  shall  not  be  abused  to  the  serious 

^  Conway  v.  Taylor's  Ex*r,  1  Black,  'detriment  or  inconvenience  of  the  public. 

603 ;  Wiggins  Ferry  Co.  v.  Bast  St.  Louis,  Where  this  power  is  given  to  a  munici- 

107  U.  S.  865,  2  Sup.  Ct.  Rep.  257 ;  Chil-  pality,  it  may  be  recalled  at  any  time, 

vers  V.  People,  11  Mich.  48;  Marshall  v.  People  v.  Mayor,  &c.  of  New  York,  32 

Grimes,  41  Miss.   27 ;  [Ni.Ton   v.   Reid,  Barb.  102. 

8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A.         «  WiUson  v.  Black  Bird  Creek  Marsh 

315. J    In  these  cases  the  State  license  Co.,  2  Pet.  245 ;  Brown  v.  Commonwealth, 

law  was  sustained  as  against  a  vessel  en-  3  S.  &  R.  273  ;  Bacon  v.  Arthur,  4  Watts, 

rolled  and  licensed   under  the  laws    of  487;  Hogg  <;.  Zanesville  Co.,  5  0hio,4iO; 

Congress.    And  see  Fanning  v.  Gregorie,  Neaderhouser  v.  State,  28  Ind.  257.    And 

16  How.  524.    But  the  State  may  not  tax  see  Flanagan  v.  Philadelphia,  42  Pa.  St. 

the  capital  stock  of  a  ferry  company  of  210 ;     Depew   r.  Trustees  of  W.  &  S. 

anotlier    State,    whose    only     business  Canal,  6  Ind.  8 ;  Woodbum  v.  Kilboume 

within  the  former  State  is  discharging  Manuf.  Co.,  1  Bissell,  546,  1  Abb.  U.  S. 

and  receiving  persons  and  property  pass-  158;  Hinchman  v,  Patterson,  &c.  R.  R.,  17 

ing    between    the    States.      Gloucester  N.  J.  Eq.  75 ;  Stoughton  v.  State,  5  Wis. 

Ferry  Co.  v.  Pennsylvania,  114U.  S.  196,  291. 

5  Sup.  Ct.  Rep.  826.    Under  a  power  to         *  See  Bailey  v.  Philadelphia,  &c.  R.  R. 

amend  the  charter  of  a  ferry  company,  Co.,  4  Harr.  380 ;  Roush  u,  Walter,  10 

the  legislature  may    regulate  the    tolls  Watts,  86;  Parker  v.  Cutler  Mill  Dam 

chargeable  by  it.    Parker  r.  Metrnpoli-  Co.,  21  Me.  358 ;  Zimmerman  v.  Union 

tun,  &<?.  R.  R.  Co.,  100  Mass.  606.    [But  Canal  Co.,  1   W.  &  S.  846;   Depew  v. 

not  the  tolls  chargeable  on  inter>state  com-  Tnuteei  of  W.  &  E.  Canal,  6  Ind.  8. 
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times  imposed  with  a  view  to  discourage  occupations  which  are 
injurious  in  their  tendency,  but  which  the  State  does  not  venture 
to  proIiiWt.^ 

So  the  most  proper  business  may  be  regulated  to  prevent  its  be- 
coming offensive  to  the  public  sense  of  decency ,2  or  for  any  other 

reason  injurious  or  dangerous;^  and  rules  for  the  conduct  of  the 

1  Toungblood    v.    Sexton,   32    Mich.  Ind.  — ,  65  N.  E.  51&    In  PennsjlTania 

406.  it  is  held  that  insurance  bosiness  majr 

'  Like  the  keeping  and  exhibition  of  be  confined  to  cocporations.    Coininon- 

stallions  and  bulls  in  pablic  places.    Nolin  wealth  ».  Vrooman,  164  Pa.  306,  90  Atl. 

V.  Franklin,  4  Yerg.  163.  217,  25  L.  R.  A.  250.     State  may  proride 

*  Watertown  v.  Mayo,  109  Mass.  815  ;  tiiat  answer  by  applicant  for  insurance 
Blydenburg  V.  Miles,  ^  Conn.  484;  Tay-  shall  not  bar  recorery  unless  wilfully 
lor  V.  State,  35  Wis.  208.  The  sale  of  any  false,  material,  and  made  without  agent's 
pistol  except  the  navy  pistol  may  be  for-  knowledge  of  falsity,  and  unless  it  in- 
bidden.  Dabbs  V.  State,  89  Ark.  358.  duced  the  company  to  issue  the  policy. 
One  operating  a  co-operative  cheese  fac-  J.  Hancock  M.  L.  Ins.  Co.  v.  Warren,  59 
tory  may  be  required  to  give  bonds.  Ohio  St.  45, 51  N.  E.  546,  aff.  in  181  U.  S. 
Hawthorn  p.  People,  109  111.  302.  The  73,  21  Sup.  Ct.  Rep.  535w  Statute  pro- 
sale  of  goods,  except  at  one's  regular  viding  that  if  insurance  company  shall 
place  of  business,  near  camp  meeting  fail  to  pay  loss  when  due  it  shall  be  liable 
grounds  may  be  forbidden.  Meyers  v.  for  12  per  cent  additional  is  held  valid  in 
Baker,  120  Rl.  567, 12  N.  E.  79;  Com.  o.  Fidelity  and  Casualty  Co.  v,  AUibone,  90 
Bearde,  133  Mass.  542.  An  innkeeper  Tex. 660, 39 S.  W.  682.  But  see  Railway 
may  be  required  to  take  out  a  license.  Co.  v.  EUis,  165  U.  S.  150, 17  Sup.  Ct.  Rep. 
Bostick  t*.  State,  47  Ark.  126,  14  S.  W.  255,  where  similar  statute  as  to  contracts 
476.  But  the  manufacture  of  tobacco  between  railway  companies  and  their 
on  any  floor  of  a  tenement  house,  if  such  employees  is  held  void.  Upon  power  to 
floor  is  used  as  a  residence,  may  not  be  regulate  insurance,  see  State  o.  Stone, 
forbidden.  In  re  Jacobs,  98  N.  Y.  98.  118  Mo.  888,24  S.  W.  164,25  L.  R.  A.  243, 
[State  may  regulate  the  occupation  or  and  Noble  &  W.  u.  Mitchell.  100  Ala.  519, 
business  of  barbers,  and  may  require  14  So.  F^Sl,  25  L.  R.  A.  238,  and  note, 
barbers  to  pass  an  examination  and  pay  Ticket  brokerage  may  be  prohibited, 
a  reasonable  license-fee  therefor,  in  order  Burdick  v.  People,  149  IlL  600,  36  N.  E. 
to  insure  proper  degree  of  competency  948,  24  L.  R.  A.  152,  and  note;  State  v. 
and  to  protect  the  health  of  their  patrons.  Corbett,  57  Minn.  845,  59  N.  W.  317,  24 
State  V.  Zeno,  79  Minn.  80, 81  N.  W.  748,  L.  R  A.  498 ;  Com.  o.  Keary,  198  Pa. 
48  L.  R.  A.  88.  But  such  regulaUons  aa  500,  48  Atl.  472.  But  all  regulations  of 
limit  the  right  of  a  citizen  to  contract  business  that  is  not  in  itself  deleterious 
with  reference  to  his  own  property  must  to  the  general  good  roust  be  reaaonable. 
have  some  recognizable  tendency  to  pro-  They  cannot  be  arbitrary,  and  if  they  are 
mote  the  public  welfare.  They  cannot  so  the  courts  will  set  them  aside.  Ex 
be  purely  arbitrary.  Dennis  v.  Moses,  parte  Whitwell,  98  Cal.  73,  82  Pftc.  870, 
18  Wash.  537,  52  Pac.  338,  40  L.  R.  A.  19  L.  R.  A.  727.  An  act  forbidding  one 
802 ;  State  v.  Wagener,  77  Minn.  483,  80  not  a  registered  pharmacist  to  sell  patent 
N.  W.  633,  778,  1134.  46  L.  R.  A.  442.  medicines  is  void  as  unreasonable.  Noel 
Manufacturers  may  be  compelled  to  pay  r.  People,  187  III.  587,  58  N.  E.  616,  52 
their  employees  their  wages  weekly  in  L.  R.  A.  287.  Plumbers  may  be  required 
Massachusetts.  Re  House  Bill  No.  1230,  to  procure  a  certificate  of  competency 
163  Mass.  589,  40  N.  B.  713,  28  L.  R.  A.  from  a  State  board  of  ezamtnert,  and 
344 ;  and  upon  power  to  regulate  time  of  to  be  registered.  Singer  v.  State,  72  Md. 
payment  of  wages,  see  note  to  this  case  464, 19  Atl.  1044,  8  L.  R.  A.  551 ;  People 
in  L.  R.  A.,  also  upon  requirement  that  v.  Warden.  144  N.  Y.  629,  89  N.  E.  686^ 
wages  be  paid  in  lawful  money,  note  to  27  L.  R.  A.  718.^ 
28  L.  R.  A.  273,  and  Dizoa  v.  Poe,— 
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Regulations  of  Civil  Rights  and  Privileges.  Congress,  to  give 
full  effect  to  the  fourteenth  amendment  to  the  federal  Constitu- 
tion, passed  an  act  in  1875,  which  provided  that  all  persons  within 
the  jurisdiction  of  the  United  States  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  and  water, 
theatres  and  other  places  of  public  amusement,  subject  only  to 
the  conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude,^  As  the  general  power  of  police  is 
in  the  States,  and  not  in  the  federal  government,  the  power  of 
Congress  to  make  so  sweeping  a  provision  may  possibly  be  brought 
in  question ;  ^  but  as  the  States  have  undoubted  right  to  legislate 
for  the  purpose  of  securing  impartiality  in  the  accommodations 
afforded  by  innkeepers  and  common  carriers,  and  as  the  pro- 
pricters  of  theatres  and  other  places  of  public  amusement  are 
always  subject  to  the  license  and  regulation  of  the  law,  a  cor- 
responding enactment  by  the  State  would  seem  to  be  competent, 
and  has  been  sustained  as  a  proper  regulation  of  police.' 

ally  for  incidental  injuries  to  indiTidnals.  compartment  set  apart  for  the  use  of 
Neither  is  there  any  claim  against  the  the  other.  Plessy  v,  Ferguson,  163  U.  S. 
public.  Green  v.  Swift.  47  Cal.  636;  637,  16  Sup.  Ct.  Kep.  1188,  a(f.  46  La. 
Green  v.  State,  73  Cal.  29,  11  Pac.  002,  Ann.  80,  11  So.  948,  18  L.  R.  A.  639. 
14  Pac.  610.  And  it  seems  that  a  railroad  engaged 
^  Laws  of  1876,  c.  114.  in  interstate  commerce  msy  be  com- 
^  In  1883  the  act  was  held  nnconstitu-  pelled  to  comply  with  such  regulations 
tional.  The  Fourteenth  Amendment,  so  far  as  its  domestic  traffic  is  concerned, 
says  Bradley,  J.,  does  not  "  invest  Con-  Chesflfteake  &  0.  R.  Co.  v.  Kentucky, 
grfss  with  power  to  legislate  upon  sub-  179  U.  S.  388,  21  Sup.  Ct  Rep.  101. 
jects  which  are  witiiin  the  domain  of  That  carriers  of  passengers  may  of  their 
State  legislation,  but  to  provide  modes  of  own  motion  make  similar  regulations,  see 
relief  ag.iinst  State  legislation  or  State  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.,  114 
action  of  the  kinds  referred  to.  It  does.  Mo.  88,  21  S.  W.  467,  19  L.  R.  A.  269. 
not  authorize  Congress  to  create  a  code  See  also  Anderson  v.  Louisville  &  N.  Ry. 
of  municipal  law  for  the  regulation  of  Co.,  91  Tenn.  44,  17  S.  W.  803.  In 
private  rights ;  but  to  provide  nioden  of  Younger  v.  Judah,  111  Mo.  303, 19  S.  W. 
redress  against  the  operation  of  State  1100,  33  Am.  St.  627,  16  L.  R  A.  668,  it 
laws  and  the  action  of  State  officers,  ex-  was  held  that  the  proprietor  of  a  theatre 
ecutive  and  judicial,  when  these  are  might,  in  the  absence  of  a  State  statute 
subversive  of  the  fundamental  rights  forbidding,  prohibit  colored  persons  from 
specified  in  the  amendment."  Civil  attending  his  theatre,  except  they  took 
Rights  Cases,  109  U.  S.  3,  8  Sup.  Ct.  seats  in  the  balcony.  The  principle  ap- 
Rep.  18.  plied  was  that  under  the  Civil  Rights 
«  Donnell  r,  Stote,  48  Miss.  661.  QA  Cases,  100  U.  S.  3,  3  Sup.  Ct.  Rep.  18; 
State  may  require  railroads  operating  the  Fourteenth  Amendment  did  not  con- 
wholly  within  its  borders  to  furnish  trol  the  conduct  of  private  persons,  but 
separate  passenger  cars  or  separate  com-  the  action  of  the  State,  and  was  not  ap- 
partments  in  a  sin^rle  passenger  car  for  plicable  to  a  regulation  established  by  a 
white  persons  and  for  negroes,  and  may  private  person  for  the  conduct  of  his  busi- 
make  it  a  criminal  offence  for  a  per-  ness  though  of  a  quasi  public  character, 
son  of  one  race  to  occupy   the  car  or  In  Cisco  v.  School  Board,  161  N.  Y.  698, 
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Regvlation  of  Btmne^s  Charges,  In  the  early  days  of  the  com- 
mon law  it  was  sometimes  thought  necessary,  in  order  to  prevent 
extortion,  to  interfere,  by  royal  proclamation  or  otherwise,  and 
establish  the  charges  that  might  be  exacted  for  certain  com- 
modities or  services.  The  price  of  wages  was  oftener  regulated 
than  that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  practice  was 
followed  in  this  country,  and  prevailed  to  some  extent  up  to  the 
time  of  independence.  Since  then  it  has  been  commonly  supposed 
that  a  general  power  in  the  State  to  regulate  prices  was  incon- 
sistent with  constitutional  liberty.  It  has  nevertheless  been  con- 
ceded that  in  some  cases  this  might  be  done,  and  the  question 
of  the  bounds  to  legislative  power  has  been  made  prominent  in 
what  are  known  as  the  Chicago  Warehouse  Cases.  The  legisla- 
ture of  Illinois,  on  the  supposition  that  warehouse  charges  at 
Chicago  were  excessive  and  unfair,  undertook  to  limit  them  to  a 
maximum.  Thoy  also  required  warehousemen  to  take  out  licenses 
and  observe  various  regulations,  which  are  not  important  here, 
and  imposed  certain  penalties  for  a  refusal  to  observe  the  stat- 
ute. The  validity  of  the  legislation  was  affirmed  by  the  State 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  effect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services,  or  for  the  use  of  private  property, 
and  it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  right  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.^  The  case 
being  removed  to  the  federal  Supreme  Court,  the  decision  of  the 
State  court  was  affirmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of  these 
warehousemen  is  a  public  or  quasi  public  employment ;  that  their 
proj)crty  in  the  business  is  "  aflfected  with  a  public  interest,"  and 
thereby  brought  under  that  general  power  of  control  which  the 
State  possesses  in  the  case  of  other  public  employments.  Says 
Mr.  Chief  Justice  Waits:  "Under  these  powers  the  government 
regulates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  ex- 
ercise it  has  been  customary  in  England  from  time  immemorial, 

66  N.  E.  si,  it  was  held  that  the  State  ^  Miinn  v.  People,  69  III.  80.  In  this 
may  provide  separate  schools  for  white  case.  Justices  McAllister  and  Scott  dis- 
and  black  pupils  ^  sented. 
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and  iu  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  &c.,  and 
in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold.  To  this 
day  statutes  are  to  be  found  in  many  of  the  States  upon  some  or 
all  these  subjects,  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitu-^ 
tional  prohibitions  against  interference  with  private  property."* 
Some  of  the  cases  here  referred  to  seem  plain  enough.  Ferries 
are  public  highways,  and  when  individuals  are  permitted  to  es- 
tablish them,  they  are  allowed  the  sovereign  prerogative  of  charg- 
ing and  collecting  tolls ;  and  tolls  can  never  be  taken  except  by 
permission  of  the  State,  which  generally  ought  to  and  does  pro- 
scribe their  limits.  A  hackman  exercises  a  public  employment 
in  the  public  street ;  one  whicli  affords  peculiar  opportunities  for 
impositions  and  frauds,  and  requires  special  supervision,  insomuch 
that  it  is  commonly  thought  necessary  to  prohibit  one  making 
himself  such  except  with  permission  of  the  State,  and  the  number 
is  sometimes  limited  so  as  in  effect  to  give  special  privileges. 
The  rates  of  toll,  when  mills  grind  for  toll,  are  usually  fixed  by 
law  ;  (a)  but  there  is  nothing  exclusive  in  this :  the  parties  may 
make  their  own  bargains,  and  the  legislative  rate  only  controls 
where  the  parties  by  implication  have  apparently  acted  in  refer- 
ence to  it.  In  England,  formerly,  the  lords  of  manors,  as  mill- 
owners,  had  exclusive  rights  ;  and  where  an  exclusive  right  exists 
in  one's  favor,  to  compel  the  public  to  deal  with  him,  there  can 
be  no  doubt  of  the  right  in  the  State  to  compel  him  to  deal 
fairly  with  the  public.  Such  a  right  existed  in  the  English  ware- 
house case  of  Alnutt  v,  Inglis,^  in  which  the  Court  of  King's 
Bench  denied  the  right  of  the  warehousemen  to  fix  their  own 
charges  at  discretion,  when  the  public,  under  exclusive  privileges 
which  the  warehousemen  possessed,  were  compelled  to  deal  with 
them.* 

1  Mann  v.  lUinois,  94  U.  S.  118,  126.  >  12  East,  627. 

In  this  case,  Justices  Field  and  Strong  *  In  Munn  v.  People,  60  IU.  89,  91, 

dissented.    This  case  is  followed  in  New  Chief  Justice  Brefse^  in  speaking  of  the 

York  with  reference  to  the  grain  eleva-  power  to  **  make  all  needful  rules  and 

tors  at   Buffalo.      People  v.  Budd,  117  regulations  respecting  the  use  and  enjoy- 

N.  Y.  1.  22  N.  E.  670,  682,  6  L.  R.  A.  569,  ment  of  property,"  speaks  of  familiar  in- 

and  note,  two  judges  dissenting.     [|Sus-  stances  in  which  the  exercise  of  it  in  tlie 

tained  in  Budd  v.  New  York,  14^)  U.  S.  State  Ims  been  unquestioned,  and  among 

617,  12  Sup.  Ct.  Uep.  468.    Principle  re-  them,  "  in  delegating  power  to  municipal 

affirmed  in   Brass  v.  North  Dakota,  153  bodies  to  regelate  charges  of  hackmen 

U.  S.  391,  14  Sap.  Ct.  Rep.  857,  aff.  2  and  draymen,  and  the  weight  and  price 

N.  D.  482,  62  N.  W.  408.;]  of  bread."      Regulating  the    weight  of 

(a)  [See,  e.  g.,  State  v.  Edwards,  86  Me.  102,  29  Atl.  947,  26  L.  R.  A.  604.3 
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What  circumstances  shall  affect  property  with  a  public  interest 
is  not  very  clear.     The  mere  fact  that  the  public  have  au  interest 

bread  is  common,  and  necessary  to  pre-  although  not  engaged  in  a  work  of  a 
vent  imposition  ;  but  regulating  the  price  confessedly  public  ciiaracter,  there  has 
of  bread  we  should  suppose  would  now  been  no  further  ruling  than  that  the  State 
meet  with  such  resistance  anywhere,  as  may  prescribe  and  enforce  reasonable 
would  require  a  distinct  determination  charges.  What  shall  be  the  test  of  rea- 
upon  its  constitutional  rightfulness.  How  sonableness  in  those  charges  is  absolutely 
the  baker  can  have  the  price  of  that  whicli  undisclosed."  **  As  to  parties  engaged  in 
he  sells  prescribed  for  him,  and  not  the  performing  a  public  service  while  the 
merchant  or  the  day-laborer,  is  not  ap-  power  to  regulate  has  been  sustained, 
parent.  Indeed,  to  admit  the  power  seems  negatively  the  court  has  held  that  the 
to  reniler  necessary  the  recognition  of  the  legislature  may  not  prescribe  rates  which, 
principle  that  there  is  and  can  be  no  limit  if  enforced,  would  amount  to  a  confisca- 
to  legislative  interference  but  such  as  leg-  tion  of  property.  But  it  has  not  held 
islative  discretion  from  time  to  time  may  affirmatively  that  the  legislature  may  not 
prescribe.  QButall  such  regulations  must  enforce  mtes  which  stop  only  this  side  of 
not  be  unreasonable,  —  t.  e.  they  must  not  confiscation  and  leave  the  property  in  the 
amount  to  a  taking  of  property  without  hands  and  under  the  care  of  the  owners 
"due  process,"  or  to  a  depriral  of  the  without  any  remuneration  for  its  use." 
"equal  protection  of  the  laws."  Chicago,  "  It  has  declared  that  the  present  value 
M.  &  St.  P.  R.  Co.  V.  Tompkins,  170  U.  S.  of  the  property  is  the  basis  .by  which  the 
167,  20  Sup.  Ct.  Rep.  830.  and  especially  test  of  reasonableness  is  to  be  determined, 
the  cases  cited  in  note  to  44  L.  ed.  U.  S.  although  the  actual  cost  is  to  be  consid- 
417.  And  see  Reagan  v.  F.  L.,  &  Trust  ered,  and  that  the  value  of  the  services 
Co.,  164  U.  S.  302,  14  Sup.  Ct.  Rep.  1047 ;  rendered  to  each  individual  is  also  to  be 
San  Diego  Water  Co.  v.  San  Diego,  118  considered.  It  has  also  ruled  that  the 
Cal.  656,  60  Pac.  633,  38  L.  R.  A.  460,  a  determination  of  the  legislature  is  to  he 
Tery  valuable  opinion  ;  Brymer  v.  Butler  presumed  to  be  just,  and  must  be  upheld 
Water  Co.,  179  Pa.  231,  36  Atl.  249,  30  unless  it  clearly  appears  to  result  in 
L.  R.  A.260;  Spring  Valley  Water  Works  forcing  unreasunable  and  unjust  rates.** 
V.  San  FraiK'isco,  82  Cal.  2S6, 22  Pac.  010,  See  also  note  to  6  L.  R.  A.  669.  What 
1046,  6  L.  R.  A.  766 ;  Cedar  Rapids  Water  regulations  are  reasonable  in  a  particular 
Co.  r.  Cedur  Rapids,  —  Iowa,  — ,91  N.  W.  case  must  be  determined  from  a  consid- 
1081;  San  Diego  Water  Co.  y.  San  Diego,  eration  of  the  particular  case.  Hardly 
118  Cal.  666,  60  Pac.  633, 88  L.  R.  A.  460,  any  general  rule  can  be  laid  down,  except 
02  Am.  St.  297,  and  Mr.  Freeman's  note  that  rates  so  low  as  not  to  cover  running 
to  this  case  in  62  Am.  St.  297.  See  expenses  are  always  unreasonably  low. 
further,  upon  control  of  the  rates  of  public  Covington  &  L.  Tump.  Road  Co.  p. 
service  companies,  16  Harvard  L.  Rev.  Sandford,  164  U.  S.  678, 17  Sup.  Ct  Rep. 
249  and  363.  In  Coiting  v.  Kansas  City  198.  Nor  can  any  such  regulation  pre- 
Stock  Yards  Co.,  183  U.  S.  79,  22  Sup.  scribed  by  a  State  be  made  to  apply  to 
Ct  Rep.  30,  Justice  Brewer  discusses  at  inter-state  commerce.  Gulf,  C.  &  S.  F. 
some  length  the  status  of  this  law  on  R.  Co.  v.  Hefley  &  Lewis,  168  U.  S.  98,  15 
the  regulation  of  rates  as  established  by  Sup.  Ct.  Rep.  802;  upon  State  control 
the  decisions  of  the  Supreme  Court  of  the  over  railroads,  see  Baltimore  &  O.  R.  Co. 
United  States,  distinguishing  between  the  v.  Maryland,  21  Wall.  466,  22  L.  ed.  U.  S. 
business  of  a"  public  character ''and  that  078,  and  note.  The  reasonableness  of 
not  strictly  of  a  "public  charflcier"  but  rates  is  to  be  determined  by  considering 
in  whieli  "  the  public  have  an  interest."  their  effect  upon  the  traffic  of  the  entire 
He  says,  "  The  present  scope  of  the  decis-  system,  and  not  merely  upon  some  par- 
ions  of  this  court  in  respect  to  the  power  ticular  portion  of  it  St.  Louis  &  S.F.  B. 
of  the  lejiislature  in  regulatiiiK  rates  "  is:  Co.  v.  Gill,  160  U.  S  649,  15  Sup.  Ct. 
"  As  to  those  individuals  and  corporations  Rep.  484.  The  State's  power  to  regulate 
who  have  devoted  their  property  to  a  use  rates  wirurh  affect  only  internal  commerce 
in    which  the    public    has   an    interest,  is  not  affected  by  the  fact  that  the  carrier 


CH,  xvl]  the  police  power  of  the  states.  873 

in  the  existence  of  the  business,  and  are  accommodated  by  it, 
cannot  be  sufficient,  for  that  would  subject  the  stock  of  the  mer- 
chant, and  his  charges,  to  public  regulation.  The  public  have  an 
interest  in  every  business  in  which  an  individual  ofi'ers  his  wares, 
his  merchandise,  his  services,  or  his  accommodations  to  the  pub- 
lic ;  but  his  offer  does  not  place  him  at  the  mercy  of  the  public 
in  respect  to  charges  and  prices.  If  one  is  permitted  to  take 
upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  courts  in  this  case, 
that  the  circumstances  were  such  as  to  give  the  warehousemen  in 
Chicago,  who  were  the  only  persons  affected  by  the  legislation,  a 
**  virtual "  monopoly  of  the  business  of  receiving  and  forwarding 
the  grain  of  the  country  to  and  from  that  important  point,  and  by 
the  very  fact  of  monopoly  to  give  their  business  a  public  character, 
affect  the  property  in  it  with  a  public  interest,  and  render  regula- 
tion of  charges  indispensable.^ 

is  chartered    by  Congress.     Reagan  v.  as  the  rates  fixed  apply  only  to  State 

Mercantile  Trust  Co.,  154  U.  S.  413,  14  traffic.     Osbom  v.   Wabash  R.  Co,  126 

Sup.Ct.  Hep.  lOeO.    The  prescribed  rates  Mich.  113,  85  N.  W.  406,  s.  c.  123  Mich, 

will  not  be  pronounced  unreasonable  in  069,  82  N.  W.  526.      For  other  cases  upon 

a  suit  between  friendly  contestants  upon  regulation  of  rates,  see  Chicago,  B.  &  Q. 

an  agreed  statement  of  facts.     Chicago  &  R.  Co.  v.  Jones,  149  111.  861,  87  N.  E  247, 

G.  T.  R.  Co.  V.  Wellman,  148  U.  S.  3:39, 12  24  L.  R.  A.  141 ;  St.  Louis  &  S.  F.  R.  Co. 

Sup.  Ct.  Rep.  400.    The  determination  of  v.  Gill,  54  Ark.   101,   15  S.  W.    18,  11 

the  rates  to  be  charged  is  a  legislative  L.  R.  A.  4o'2,  and  note,  aff.  156  U.  S.  649, 

function  and  cannot  be  undertaken  by  15    Sup.   Ct.    Rep.   484;    Steenerson  v. 

tiie  courts.     Nebraska  Telephone  Co.  v.  Great  Northern  Ry.  Co.,  69  Minn.  858, 72 

State,  55  Neb.   627,  76  N.   W.   171,  45  N.  W.  718.    For  other  cases  upon  powers 

L.  R.  A.  113.     But  as  the  courts  will  not  of  railroad  commissions,  see  Atlantic  Ex. 

enforce  a  rate  unreasonably  low.  neither  Co.  v.   Wilmington  &  W.    R.    Co.,   Ill 

will  they  enforce  one  that  is  unreasonably  N.  C.  463,   16  S.   E.   893,  18  L.  R.  A. 

high,  nor  will  any  person  carrying  on  a  393 ;    Burlington,  C.  R  &  N.  R.  Co.  v. 

business  affected  with  a  public  iutere^t  Dey,  82  Iowa,  812,   48  N.   W.  96,   12 

be  allowed  to  make  arbitrary  discrimina-  L.  R.  A.  436,  and  note;   Chicago,  M.  & 

tions  in  rates  between  patrons.     Griffin  St.  P.  Ry.   Co.  v.  Minnesota,  134  U.  S. 

r.  Goldsboro  Water  Co.,  122  N.  C.  206,  418.  10  Sup.  CL  Rep.  462,  702;  Beardsley 

30  S.  E.  819,  41  L.  R.  A.  240.    Rates  pre-  v.  Erie  Ry.  Co.,  162  N.  Y.  230,  66  N.  E. 

scribed  will  not  be  pronounced  unreason-  488. J 

ably  low  where  there  is  no  proof  that  they  ^  See  what  is  said  by  Breeze,  Ch.  J.,  In 

will  cause  a    diminution   of    dividends.  69  III.  88-89,  and  by   W^aite,  Ch.  J.,  in  94 

Winchester  &  L.  T.  Road  Co.  v.  Croxton,  U.  S.  131.    In  Attorney-General  v.  Chi- 

98  Ky.  739,  34  S.  W.  518,  83  L.  R.  A.  cago,  &c.  R.  R.  Co.,  35  Wis.  425,  689, 

177  ;  and  upon  legislative  power  to  con-  Chief  Justice  Rj/aUf  in  his  very  able  opin- 

trol  rates,  see  note  thereto  in  L.  R.  A.  ion  affirming  the  right  to  fix  railroad 

Canals  used  for  the  distribution  of  irriga-  charges  by  amendment  to  charters  which 

tion  waters  for  hire  are  subject  to  State  reserved  the  power  of  amendment,  inti- 

regulation.     White  v.  Farmers'  Highline  mated  decided  views  in  favor  of  the  au- 

Canal   &  R.  Co..  22  Col.   191,  43  Phc.  thority  under  the  general  power  of  police. 

1028.  .31  L.  R.  A.  828.     Where  rates  are  That  riuhi  would  probably  be  claimed 

determined  by  earnings  it  is  proper   to  on  the  ground  that  railroads  receive  spe- 

indude  earnings  from  inter-state  traffic^  cial  privileges  from  the  State ;  the  emi- 
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than  impeded  by  its  construction.  There  are  many  cases  where 
a  bridge  over  a  river  may  be  vastly  more  important  than  the 
navigation  ;  and  there  are  other  cases  where,  althougli  the  traffic 
upon  the  river  is  important,  yet  an  inconvenience  caused  by  a 
bridge  with  draws  would  be  nnich  less  seriously  felt  by  the  public, 
and  be  a  much  lighter  burden  upon  trade  and  travel,  than  a  break 
in  a  line  of  railroad  communications  necessitating  the  employment 
of  a  ferry.  In  general  terms  it  may  be  said  that  the  State  may 
authorize  such  constructions,  provided  they  do  not  constitute 
material  obstructions  to  navigation ;  but  whetlier  they  are  to  be 
regarded  as  material  obstructions  or  not  is  to  be  determined  in 
each  case  upon  its  own  circumstances.  The  character  of  the 
structure,  the  facility  afforded  for  vessels  to  pass  it,  the  relative 
amount  of  traffic  likely  to  be  done  upon  the  stream  and  over  the 
bridge,  and  whether  the  traffic  by  rail  would  be  likely  to  be  more 
incommoded  by  the  want  of  the  bridge  than  the  traffic  by  water 
with  it,  are  all  circumstances  to  be  taken  into  account  in  deter- 
mining this  question.  It  is  quite  evident  that  a  structure  might 
constitute  a  material  obstructiou  on  the  Ohio  or  the  Mississippi, 
where  vessels  are  constantly  passing,  which  would  be  unobjection- 
able on  a  stream  which  a  boat  only  enters  at  intervals  of  weeks 
or  months.  The  decision  of  the  State  legislature  that  the  erec- 
tion is  not  an  obstruction  is  not  conclusive;  but  the  final  deter- 
mination will  rest  with  the  federal  courts,  who  have  jurisdiction 
to  cause  the  structure  to  be  abated,  if  it  bo  found  to  obstruct 
unnccovssarily  the  traffic  upon  the  water.  Parties  constnicting 
the  bridge  must  be  prepared  to  show,  not  only  the  State  authority 
and  that  the  plan  and  construction  are  proper,  but  also  that  it 
accommodates  more  than  it  impedes  the  general  commerce.^ 


1  See  this  subject  fully  considered  in 
the  Wheeling  Bridge  Case,  Vi  How.  618. 
See  aI<o  Columbus  Insurance  Co.  v. 
Peoria  Bridge  Co.,  6  McLean,  70 ;  Same 
V.  Curtenius,  6  McLean,  200;  Jolly  v. 
*rerre  Haute  Drawbridge  Co.,  6  McLean, 
£37;  United  States  v.  New  Bedford 
Bridge,  1  W.  &  M.  401 ;  Commissioners 
of  St.  Joseph  Co.  V.  Pidge,  6  Ind.  13. 

It  is,  perhaps,  doubtful  in  view  of  late 
decisions  of  the  same  court  whether  the 
Wheeling  Bridge  Case,  involving  the 
Ohio  River,  is  to  be  given  as  broad  an 
effect  as  has  sometimes  been  supposed. 
It  has  several  times  since  its  decision 
been  held  that,  in  the  absence  of  federal 
regulation,  a  bridge  may  be  built  under 
State  autiiority  across  a  river  wholly 
within  it,  though  it  be  capable  of  use  in 


inter-state  commerce  and  such  use  is 
thereby  materially  obstructed.  Cardwell 
V.  Aroer.  Bridge  Co.,  118  U.  S.  205, 5  Sup. 
Ct.  Rep.  423;  Hamilton  r.  Vicksburg, 
&c.  R.  R.  Co.,  119  U.  S.  280.  7  Sup,  Cu 
Rep.  206 ;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678,  2  Sup.  Ct.  Rep.  185;  Willam- 
ette Iron  B.  Co.  v.  Hatch,  125  U.  S.  1, 
8  Sup.  Ct.  Rep.  811.  In  this  last  case, 
a  quotation  from  which  is  on  p.  854, 
suprHf  though  the  decision  is  carefully 
limited  to  the  case  involved,  —  a  river 
wholly  within  the  State  of  Oregon,  but 
leading  to  a  port  of  entry,  —  the  ruling 
in  the  Wheeling  Bridge  Case  is  also 
closely  limited  to  the  facts  arising  in  it, 
and  the  case  at  lutr  distinguished.  In 
the  Wheeling  case,  it  is  said  the  court 
applied  principles  of  international  law. 
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4.  The  States  may  lawfully  establish  ferries  over  navigable 
waters,  and  grant  licenses  for  keeping  the  same,  and  forbid  un- 
licensed persons  from  running  boats  or  ferries  without  such 
license.  This  also  is  only  the  establishment  of  a  public  way,  and 
it  can  make  no  difference  whether  or  not  the  water  is  entirely 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  inter-state 
or  foreign  commerce.^ 

5.  The  States  mav  also  authorize  the  constructions  of  dams 
across  navigable  waters;  and  where  no  question  of  federal  au- 
thority is  involved,  the  legislative  permission  to  erect  a  dam  will 
exempt  the  structure  from  being  considered  a  nuisance,^  and  it 
would  seem  also  that  it  must  exempt  the  party  constructing  it 
from  liability  to  any  private  action  for  injury  to  navigation,  so 
long  as  he  keeps  within  the  authority  granted,  and  is  guilty  of  no 
negligence.^ 

6.  To  the  foregoing  it  may  be  added  that  the  State  has  the 
same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  navigating  its  water  highways,  that  it  has  to 
regulate  the  speed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  liighway ;   subject  always   to  the   restriction   that  its 

and  passed  on  the  force  of  a  pre-conatitu-  merce.    See  Covington  &  C.  Bridge  Co. 

tional  compact  of  Virginia,  and  from  the  v.  Kentucky,  154  U.  S.  204,  14  Sap.  Ct. 

decision  no  inference  is  to  be  drawn  that  Hep.  1087.^    Ferry  rights  may  be  so  reg- 

the  courts  of  tlie   United   States  claim  uiated  as  to  rates  of  ferriage,  and  ferry 

autliority   to  regulate  all  bridges  below  franchises  and  privileges  so  controlled  in 

ports  of  entry,  and  to  treat  all  State  the  hands  uf  grantees  and  lessees,  that 

legislation  in  such  cases  as  void.  they  shall  not  be  abused  to  the  serious 

1  Conway  v.  Taylor's  Ex'r,  1  Black,  'detriment  or  inconvenience  of  the  public. 

603 ;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  Where  this  power  is  given  to  a  munici- 

107  U.  S.  865,  2  Sup.  Ct.  Rep.  267 ;  Chil<  pality,  it  mny  be  recalled  at  any  tune, 

vers  V.  People,  11  Mich.  48;  Marshall  v.  People  v.  Mayor,  &c.  of  New  York,  32 

Grimes,  41  Miss.   27 ;  [Nixon   v.   Reid,  Barb.  102. 

8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A.  '^  WUlson  v.  Black  Bird  Creek  Marsh 

315.J    In  these  cases  the  State  license  Co.,  2  Pet.  245;  Brown  u.  Commonwealth, 

law  was  sustained  as  against  a  vessel  en-  3  S.  &  R.  273  ;  Bacon  v,  Arthur,  4  Watts, 

rolled  and  licensed  under  the  laws   of  437 ;  Hogg  v,  Zanesville  Co.,  5  Ohio,  410 ; 

Congress.    And  see  Fanning  v.  Gregorie,  Neaderhouser  t^  State,  28  Ind.  257.    And 

16  How.  524.    But  the  State  may  not  tax  see  Flanagan  v.  Philadelphia,  42  Pa.  St 

the  capital  stock  of  a  ferry  company  of  219 ;     Depew   r.  Trustees  of  W.  &  S. 

another    State,    whose    only     business  Canal,  6  Ind.  8 ;  Woodbum  v.  Kilboume 

within  the  former  State  is  discliarging  Manuf.  Co.,  1  Bissell,  546,  1  Abb.  U.  S. 

and  receiving  persons  and  property  pass-  158;  Hinchman  v.  Patterson,  &c.  R.  R.,  17 

ing    between    the    States.      Gloucester  N.  J.  Eq.  75 ;  Stoughton  v.  State,  5  Wis. 

Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  291. 

5  Sup.  Ct.  Rep.  826.    Under  a  power  to  *  See  Bailey  v,  Philadelphia,  &c.  R.  R. 

amend  the  charter  of  a  ferry  company,  Co.,  4  Harr.  380 ;  Roush  v.  Walter,  10 

the  legislature  may    regulate  the    tolls  Watts,  86;  Parker  t>.  Cutler  Mill  Dam 

ciiargeable  by  it    Parker  v.  Metropoli-  Co.,  21  Me.  353 ;  Zimmerman  v.  Union 

tun,  &<:.  R.  R.  Co.,  109  Mass.  506.     [Bnt  Canal  Co.,  1   W.  &  S.  846;   Depew  v. 

not  tlie  tolls  chargeable  on  inter-state  com-  Trustees  of  W.  k  E.  Canal,  5  Ind.  8. 
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regulations  must  not  come  in  conflict  with  any  regulations  es- 
tablished by  Congress  for  foreign  commerce  or  that  between  the 
States.^ 

Leveei  and  Drains,  Where,  under  legislative  authority,  the 
construction  of  levees  and  embankments  is  required,  to  protect 
from  overflow  and  destruction  considerable  tracts  of  country, 
assessments  are  commonly  levied  for  the  purpose  on  the  owners 
of  lands  lying  on  or  near  the  streams  or  bodies  of  water  from 
which  the  danger  is  anticipated.  But  if  the  construction  should 
be  imposed  as  a  duty  upon  residents  or  property  owners  in  the 
neighborhood,  so  that  they  should  be  compelled  to  turn  out  peri- 
odically or  in  emergencies,  and  give  personal  attention  and  labor 
to  the  construction  of  the  necessary  defences  against  overflow  and 
inundation,  it  is  not  perceived  that  there  could  be  any  difficulty  in 
supporting  such  a  regulation  as  one  of  police,  or  of  resting  it  upon 
the  same  foundations  which  sustain  the  regulations  in  cities,  hy 
which  duties  are  imposed  on  the  occupants  of  buildings  to  take 
certain  precautions  against  fires,  not  for  their  own  protection  ex- 
clusively, but  for  the  protection  of  the  general  public.^  Laws  im- 
posing on  the  owners  the  duty  of  draining  large  tracts  of  land  which 
in  their  natural  condition  are  unproductive,  and  are  a  source  of 
danger  to  health,  may  be  enacted  under  the  same  power,^  though 
in  general  the  taxing  power  is  employed  for  the  purpose ;  *  and 
sometimes  land  is  appropriated  under  the  eminent  domain.^ 

^  People  V,  Jenkins,  1  Hill,  469 ;  Peo-  land,  114  U.  S.  606,  6  Sup.  Ct.  Rep.  1006. 

pie  V.  Roe,  1  Hill,  470.    As  to  the  right  The  taking  of  property  for  drainage  par- 

of  regulation  in  general,  tee  Harrigan  v.*  poses  is  in  the  exercise  of  this  power. 

Lumber  Co.,  120  Mass.  6S0,  37  Am.  Rep.  Winslow  v.  Winslow,  96  N.  C.  24.   Under 

887.    As  to  the  right  to  regulate  fisheries  it  the  cost  of  such  sn  improTement  made 

in  navigable  waters,  see  GentUe  v.  State,  by  the  public  authorities  may  be  imposed 

29  Ind.  409 ;  Phipps  v.  State,  22  Md.  880 ;  upon  the  property  benefited  according  to 

People  V.  Reed,  47  Barb.  286;  Drew  v.  benefits.     Bryant   v.   Bobbins,. 70  Wis. 

Hilliker,  66  Vt.  641 ;  Chambers  v.  Church,  268,  86  N.  W.  646 ;  Donnelly  p.  Decker, 

14  R.  I.  898.  68  Wis.  461,  17  N.  W.  889.    It  is  com- 

*  Cooley  on  Taxation,  401,  402.  See  potent  to  require  a  lot-owner  to  fill  up  at 
State  V.  Newark,  27  N.  J.  186,  194,  per  his  own  expense  a  lot  which  otlierwise 
Elmer,  J. ;  Crowley  t;.  Copley,  2  La.  Ann.  would  become  a  nuisance.  Nickerson  r. 
829.    In  Pennsylvania  it  has  been  held  Boston,  181  Mass.  806. 

that  the  State  cannot,  as  a  measure  of  *  Reeves  r.  Treasurer  of  Wood  Co..  8 

police,  compel  the  owner  of  lands  bounded  Ohio  St.  883;  Sessions  v.  Crunkilton,  20 

on  inland  tide-water  to  construct  embank-  Ohio  St.   849;   Egyptian  Levee  Co.  v. 

ments  to  exclude  the  natural  flow  of  the  Hardin,  27  Mo.  496;  McGeheep.  Mathts, 

water,  but  that  where  the  State  constructs  21  Ark.  40 ;  Teatman  v,  CnindaU,  11  La. 

them  at  its  own  expense,  and  leaves  them  Ann.  220;  ScuflSetown  Fence  Co.  p.  Mc- 

in  possession  of  the  owner,  it  may  impose  AUister,  12  Bush,  812 ;  Davidsoo  p.  New 

on  him  the  duty  of  repair.    Philadelphia  Orleans,  96  U.  S.  97. 

p.  Scott,  81  Pa.  St.  80.  ^  Commissioners  who  are  empowered 

*  See  State  p.  City  Council  of  Charles-  to  straighten  a  river  to  protect  a  country 
ton,  12  Rich.  702;  733 ;  Wurts  p.  Hoag>  against  inundation  are  not  liable  person- 
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Regulations  of  Civil  Rights  and  Privileges,  Congress,  to  give 
full  effect  to  the  fourteenth  amendment  to  the  federal  Constitu- 
tion, passed  an  act  in  1875,  which  provided  that  all  persons  within 
the  jurisdiction  of  the  United  States  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  and  water, 
theatres  and  other  places  of  public  amusement,  subject  only  to 
the  conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude,^  As  the  general  power  of  police  is 
in  the  States,  and  not  in  the  federal  government,  the  power  of 
Congress  to  make  so  sweeping  a  provision  may  possibly  be  brought 
in  question  ;  ^  but  as  the  States  have  undoubted  right  to  legislate 
for  the  purpose  of  securing  impartiality  in  the  accommodations 
afforded  by  innkeepers  and  common  carriers,  and  as  the  pro- 
prieters  of  theatres  and  other  places  of  public  amusement  are 
always  subject  to  the  license  and  regulation  of  the  law,  a  cor- 
responding enactment  by  the  State  would  seem  to  be  competent, 
and  has  been  sustained  as  a  proper  regulation  of  police.^ 

ally  for  incidental  injaries  to  individaaU.  compartment  set  apart  for  the  use  of 
Neither  is  there  any  claim  against  the  the  other.  Plessy  v.  Ferguson,  163  U.  S. 
public.  Green  v.  Swift.  47  Cal.  63G;  637,  16  Sup.  Ct.  Uep.  1138,  afif.  46  La. 
Green  t;.  State,  73  Cal.  29,  11  Pmc.  002,  Ann.  80,  11  So.  948,  18  L.  K.  A.  689. 
14  Pac.  610.  And  it  seems  that  a  railroad  engaged 
^  Laws  of  1875,  c.  114.  in  inter-state  commerce  msy  be  com- 
3  In  1883  the  net  was  held  nnconstitu-  pelted  to  comply  with  such  regulations 
tional.  Tlie  Fourteenth  Amendment,  so  far  as  its  domestic  traffic  is  concerned, 
says  B'-adleif,  J.,  does  not  '*  invest  Con-  Chesa|)eake  &  O.  R.  Co.  v.  Kentucky, 
gress  with  power  to  legislate  upon  sub-  179  U.  S.  388,  21  Sup.  Ct  Rep.  101. 
jects  which  are  within  the  domain  of  That  carriers  of  passengers  may  of  their 
State  legisintinn,  but  to  provide  modes  of  own  motion  make  similar  regulations,  see 
relief  ag^iinst  State  legislation  or  State  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.,  114 
action  of  the  kinds  referred  to.  It  does.  Mo.  88,  21  S.  W.  467,  19  L.  R.  A.  269. 
not  authorize  Congress  to  create  a  code  See  also  Anderson  v.  Louisville  &  N.  Ry. 
of  municipal  law  for  the  regulation  of  Co.,  91  Tenn.  44,  17  S.  W.  808.  In 
private  rights ;  but  to  provide  modes  of  Younger  v.  Judah,  111  Mo.  803, 19  S.  W. 
redress  against  the  operation  of  State  1109,  33  Am.  St.  627,  16  L.  R  A.  668,  it 
laws  and  the  action  of  State  officers,  ex-  was  held  that  the  proprietor  of  a  theatre 
ecutive  and  Judicial,  when  these  are  might,  in  the  absence  of  a  State  statute 
subversive  of  the  fundamental  rights  forbidding,  prohibit  colored  persons  from 
specified  in  tlie  amendment."  Civil  attending  his  theatre,  except  they  took 
Rights  Cases,  109  U.  S.  3,  3  Sup.  Ct.  seats  in  the  balcony.  The  principle  ap- 
Rep.  18.  plied  was  that  under  the  Civil  Rights 
>  Donnell  v,  Sute,  48  Miss.  661.  [A  Cases,  100  U.  S.  3.  3  Sup.  Ct.  Hep.  18; 
State  may  require  railroads  operating  the  Fourteenth  Amendment  did  not  con- 
wholly  within  its  borders  to  furnish  trol  the  conduct  of  private  persons,  but 
separate  passenger  cars  or  separate  com-  the  action  of  the  State,  and  was  not  ap- 
partments  in  a  single  passenger  car  for  plicable  to  a  regulation  establirthed  by  a 
white  persons  and  for  negroes,  and  may  private  person  for  the  conduct  of  his  busi- 
make  it  a  criminal  offence  for  a  per-  ness  though  of  a  quasi  public  character, 
son  of  one  race  to  occupy   the  car  or  In  Cisco  v.  School  Board,  161  N.  Y.  698, 
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Regulation  of  Btmness  Charges.  In  the  early  days  of  the  com- 
mon law  it  was  sometimes  thought  necessary,  in  order  to  prevent 
extortion,  to  interfere,  by  royal  proclamation  or  otherwise,  and 
establish  the  charges  that  might  be  exacted  for  certain  com- 
modities or  services.  The  price  of  wages  was  oftener  regulated 
than  that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  practice  was 
followed  in  this  country,  and  prevailed  to  some  extent  up  to  the 
time  of  independence.  Since  then  it  has  been  commonly  supposed 
that  a  general  power  in  the  State  to  regulate  prices  was  incon- 
sistent with  constitutional  liberty.  It  has  nevertheless  been  con- 
ceded that  in  some  cases  this  might  be  done,  and  the  question 
of  the  bounds  to  legislative  power  has  been  made  prominent  in 
what  are  known  as  the  Chicago  Warehouse  Cases.  The  legisla- 
ture of  Illinois,  on  the  supposition  that  warehouse  charges  at 
Chicago  were  excessive  and  unfair,  undertook  to  limit  them  to  a 
maximum.  They  also  required  warehousemen  to  take  out  licenses 
and  observe  various  regulations,  which  are  not  important  here, 
and  imposed  certain  penalties  for  a  refusal  to  observe  the  stat- 
ute. The  validity  of  the  legislation  was  affirmed  by  the  State 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  efifect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services,  or  for  the  use  of  private  property, 
and  it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  right  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.^  The  case 
being  removed  to  the  federal  Supreme  Court,  the  decision  of  the 
State  court  was  affirmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of  these 
warehousemen  is  a  public  or  quasi  public  employment ;  that  their 
property  in  the  business  is  "  aflfected  with  a  public  interest,"  and 
thereby  brought  under  that  general  power  of  control  which  the 
State  possesses  in  the  case  of  other  public  employments.  Says 
Mr.  Chief  Justice  Waite:  "Under  these  powers  the  government 
regulates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  ex- 
ercise it  has  been  customary  in  England  from  time  immemorial, 

66  N.  E.  81,  it  was  held  that  the  State  ^  Munn  t;.  People,  69  III.  80.    In  this 

may  provide  separate  schooU  for  white     case,  Justices  McAllister  and  Scott  dis- 
and  black  pupils  J  sented. 
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and  in  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmcn,  bakers,  millers,  wharfingers,  &c.,  and 
in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold.  To  this 
day  statutes  are  to  be  found  in  many  of  the  States  upon  some  or 
all  these  subjects,  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitu-^ 
tional  prohibitions  against  interference  with  private  property."^ 
Some  of  the  cases  here  referred  to  seem  plain  enough.  Perries 
are  public  highways,  and  when  individuals  are  permitted  to  es- 
tablish them,  they  are  allowed  the  sovereign  prerogative  of  charg- 
ing and  collecting  tolls ;  and  tolls  can  never  be  taken  except  by 
permission  of  the  State,  which  generally  ought  to  and  does  pre- 
scribe their  limits.  A  hackman  exercises  a  public  employment 
in  the  public  street  ;  one  which  affords  peculiar  opportunities  for 
impositions  and  frauds,  and  requires  special  supervision,  insomuch 
that  it  is  commonly  thought  necessary  to  prohibit  one  making 
himself  such  except  with  permission  of  the  State,  and  the  number 
is  sometimes  limited  so  as  in  effect  to  give  special  privileges. 
The  rates  of  toll,  when  mills  grind  for  toll,  are  usually  fixed  by 
law  ;  (a)  but  there  is  nothing  exclusive  in  this :  the  parties  may 
make  their  own  bargains,  and  the  legislative  rate  only  controls 
where  the  parties  by  implication  have  apparently  acted  in  refer- 
ence to  it.  In  England,  formerly,  the  lords  of  manors,  as  mill- 
owners,  had  exclusive  rights  ;  and  where  an  exclusive  right  exists 
in  one's  favor,  to  compel  the  public  to  deal  with  him,  there  can 
be  no  doubt  of  the  right  in  the  State  to  compel  him  to  deal 
fairly  with  the  public.  Such  a  right  existed  in  the  English  ware- 
house case  of  Alnutt  v.  Inglis,^  in  which  the  Court  of  King's 
Bench  denied  the  right  of  the  warehousemen  to  fix  their  own 
charges  at  discretion,  when  the  public,  under  exclusive  privileges 
which  the  warehousemen  possessed,  were  compelled  to  deal  with 
them.^ 

1  Munn  V.  Illinois,  94  U.  S.  118,  125.  M2  EmU  627. 

In  this  case,  Justices  Field  and  Strong  *  In   Munn  v.  People,  60  lU.  89,  91, 

dissented.    This  case  is  followed  in  New  Chief  Justice  Brefse,  in  speaking  of  the 

York  with  reference  to  the  grain  oleva-  power  to  *'  make  all  needful   rules  and 

tors  at  Buffalo.      People  v.  Budd,  117  regulations  respecting  the  use  and  enjoy- 

N.  Y.  1,  22  N.  E.  670,  682,  6  L.  R.  A.  659,  ment  of  property,"  speaks  of  familiar  in- 

and  note,  two  judges  dissenting.     ^Sus-  stances  in  which  the  exercise  of  it  in  the 

tained  in  Budd  v.  New  York,  143  U.  S.  State  has  been  unquestioned,  and  among 

517,  12  Sup.  Ct.  Hep.  468.    Principle  re-  them,  "in  delegating  power  to  municipal 

affirmed  in   Brass  v.  North  Dakota,  153  bodies  to  regulate  charges  of  hack  men 

U.  S.  391,  14  Sup.  Ct.  Rep.  857,  aff.  2  and  draymen,  and  the  weight  and  price 

N.  D.  482,  52  N.  W.  408.^  of  bread."     Regulating  the    weight  of 

(a)  [See,  e.  g.,  State  v.  Edwards,  80  Me.  102,  29  Atl.  947,  25  L.  R.  A.  604.J 
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What  circumstances  shall  affect  property  with  a  public  interest 
is  not  very  clear.     The  mere  fact  that  the  public  have  an  interest 

bread  is  commoD,  and  necessary  to  pre-  although  not  engaged  in  a  work  of  a 
vent  imposition ;  but  regulating  the  price  confessedly  public  character,  there   has 
of  bread  we  should  suppose  would  now  been  no  further  ruling  than  that  the  State 
meet  with  sucli  resistance  anywiiere,  as  may  prescribe  and    enforce    reasunable 
would  require  a  distinct  determination  charges.     Wliat  sliall  be  the  test  of  rea- 
upon  its  constitutional  rightfulness.    How  sonableness  in  those  charges  is  ab«%olutely 
the  baker  can  have  the  price  of  that  which  undisclosed."    *'  As  to  parties  engaged  in 
lie  sells  prescribed  for  him,  and  not  tiie  performing  a  public   service  while  the 
merchant  or  the  day-laborer,  is  not  ap-  power  to  regulate   has  been   sustained, 
parent.    Indeed,  to  admit  the  power  seems  negatively   the  court  has  held  that  the 
to  render  necessary  the  recognition  of  the  legislature  may  not  prescribe  rates  which, 
principle  that  there  is  and  can  be  no  limit  if  enforced,  would  amount  to  a  confisca- 
te legislative  interference  but  such  as  leg-  tion   of  property.     But  it  has  not  held 
islative  discretion  from  time  to  time  may  affirmatively  that  the  legislature  may  not 
prescribe.    [[But  all  such  regulations  must  enforce  rntes  which  stop  only  this  side  of 
not  be  unreasonable,  —  t.  e.  they  must  not  confiscation  and  leave  the  property  in  the 
amount  to  a  taking  of  property  without  hands  and  under  the  care  of  the  owners 
"due  process,"  or  to  a  deprival  of  the  without  any  remuneration  for  its  use.'* 
"equal  protection  of  the  laws."    Chicago,  "  It  has  declared  that  the  present  value 
M.  &  St.  P.  R.  Co.  V.Tompkins,  170  U.  S.  of  the  property  is  the  basis  .by  which  the 
167,  20  Sup.  Ct.  Rep.  336,  and  especially  test  of  reasonableness  is  to  be  determined, 
the  cases  cited  in  note  to  44  L.  ed.  U.  S.  although  the  actual  cost  is  to  bo  constd- 
417.     And  see  Reagan  v.  F.  L.,  &  Trust  ered,  and  that  the  value  of  the  services 
Co.,  154  U.  S.  302,  14  Sup.Ct.  Rep.  1047 ;  rendered  to  each  individual  is  also  to  be 
San  Diego  Water  Co.  o.  San  Diego,  118  considered.    It  has  also  ruled  that  tlie 
Cal.  566,  50  Pac.  633,  38  L.  R.  A.  460,  a  determination  of  the  legislature  is  to  be 
yery  valuable  opinion ;  Brymer  v.  Butler  presumed  to  be  just,  and  must  be  upheld 
Water  Co.,  179  Pa.  231,  36  Atl.  249,  86  unless  it  clearly    appears  to   result  in 
L.  R.  A.260;  Spring  Valley  Water  Works  forcing  uureasunable  and  unjust  rates." 
V.  San  Francisco,  82  Cal.  2S6, 22  Pac.  910,  See  also  note  to  5  L.  R.  A.  559.     What 
1046,  6  L.  R.  A.  756 ;  Cedar  Rapids  Water  regulations  are  reasonable  in  a  particular 
Co.  r.  Cedar  Rapids,  —  Iowa,  — ,91  N.  W.  case  must  be  determined  from  a  consid- 
1081 ;  San  Diego  Water  Co.  o.  San  Diego,  eration  of  the  particular  case.     Hardly 
1 18  Cal.  556,  50  Pac.  633, 88  L.  R.  A.  460,  any  general  rule  can  be  laid  down,  except 
02  Am.  St.  297,  and  Mr.  Freeman's  note  that  rates  so  low  as  not  to  cover  running 
to  this  case  in  62  Am.    St.   297.     See  expenses  are  always  unreasonably  low. 
further,  upon  control  of  the  rates  of  public  Covington   &  L.    Tump.    Road    Co.    v, 
service  companies,  15  Harvard  L.  Rev.  Sandford,  164  U.  S.  578, 17  Sup.  Ct.  Rep. 
249  and  353.     In  Cotting  v.  Kansas  City  198.     Nor  can  any  such  regulation  pre- 
Stock  Yards  Co.,  188  U.  S.  79,  22  Sup.  scribed  by  a  State  be  made  to  apply  to 
Ct.  Rep.  30,  Justice  Brewer  discusses  at  inter-state  commerce.     Gulf,  C.  &  S.  F. 
some  length  the  status  of  this   law  on  R.  Co.  v,  Hefley  &  Lewis,  158  U.  S.  98,  15 
the  regulation  of  rates  as  established  by  Sup.  Ct.  Rep.  802;   upon   State  control 
tlie  decisions  of  the  Supreme  Court  of  the  over  railroads,  see  Baltimore  &  O.  R.  Co. 
United  States,  distinguishing  between  the  v.  Maryland,  21  Wall.  456,  22  L.  ed.  U.  S. 
business  of  a"  public  character  "and  tliat  678,  and   note.     The  reasonableness   of 
not  strictly  of  a  "public  character"  but  rates  is  to  be  determined  by  considering 
in  which  "tlie  public  have  an  interest."  their  effect  upon  the  traffic  of  the  entire 
He  says,  "  The  present  scope  of  the  decis-  system,  and  not  merely  upon  some  par- 
ions  of  tliis  court  in  respect  to  the  power  ticular  portion  of  it.     St.  Louis  &  S.  F.  R. 
of  tlie  lejjislatiire  in  regulating  rates  "  is:  Co.  r.  Gill,  156  U.   S    649,  16  Sup.  Ct, 
"  As  to  those  individuals  and  corporations  Rep.  484.     The  Slate's  power  to  regulate 
who  have  devoted  their  property  to  a  use  rates  whi(rh  affect  only  internal  commerce 
in    which  the    public    has   an    interest,  is  not  affected  by  the  ficust  that  the  carrier 
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in  the.  existence  of  the  business,  and  are  accommodated  by  it, 
cannot  be  sufficient,  for  that  would  subject  the  stock  of  the  mer- 
chant, and  his  charges,  to  public  regulation.  The  public  have  an 
interest  in  every  business  in  which  an  individual  offers  his  wares, 
his  merchandise,  his  services,  or  his  accommodations  to  the  pub- 
lic ;  but  his  offer  does  not  place  him  at  the  mercy  of  the  public 
in  respect  to  charges  and  prices.  If  one  is  permitted  to  take 
upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  courts  in  this  case, 
that  the  circumstances  were  such  as  to  give  the  warehousemen  in 
Chicago,  who  were  the  only  persons  affected  by  the  legislation,  a 
"  virtual "  monopoly  of  the  business  of  receiving  and  forwarding 
the  grain  of  the  country  to  and  from  that  important  point,  and  by 
the  very  fact  of  monopoly  to  give  their  business  a  public  character, 
affect  the  property  in  it  with  a  public  interest,  and  render  regula- 
tion of  charges  indispensable.^ 

is  chartered    by  Congress.     Reagan  v.  as  the  rates  fixed  apply  only  to  State 

Mercantile  Trust  Co.,  154  U.  S.  413,  14  traffic.     Osbom  t;.   Wabash  R.  Co,  126 

Sup.Ct.  Rep.  1060.    The  prescribed  rates  Mich.  113,  85  N.  W.  406,  s.  c.  123  Mich, 

will  not  be  pronounced  unreasonable  in  669,  82  N.  W.  526.      For  other  cases  upon 

a  suit  between  friendly  contestants  upon  regulation  of  rates,  see  Chicago,  B.  &  Q. 

an  agreed  statement  of  facts.     Chicago  &  R.  Co.  v.  Jones,  149  lU.  861,  87  N.  £  247, 

G.  T.  R.  Co.  ».  Wellman,  143  U.  S.  3:39, 12  24  L.  R.  A.  141 ;  St.  Louis  &  S.  F.  R.  Co. 

Sup.  Ct.  Rep.  400.    The  determination  of  v.  Gill,  54  Ark.   101,   15  S.  W.   18,   11 

the  rates  to  be  charged  is  a  legislative  L.  R.  A.  452,  and  note,  aff.  156  U.  S.  649, 

function  and  cannot  be  undertaken  by  15    Sup.   Ct.    Rep.   484 ;    Steenerson  v, 

the  courts.     Nebraska  Telephone  Co.  t*.  Great  Northern  Ry.  Co.,  69  Minn.  853, 72 

State.  55  Neb.   627,  76  N.   W.  171,  45  N.  W.  718.     For  other  cases  upon  powers 

L.  R.  A.  113.     But  as  the  courts  will  not  of  railroad  commissions,  see  Atlantic  Ex. 

enforce  a  rate  unreasonably  low.  neither  Ca  v.  Wilmington  &  W.   R.    Co.,  Ill 

will  tliey  enforce  one  that  is  unreasonably  N.  C.  463,   16  S.   E.   893,  18  L.  R.  A. 

high,  nor  will  any  person  carrying  on  a  893;    Burlington,  C.  R.  &  N.  R.  Co.  p. 

business  affected  with  a  public  interest  Dey,  82  Iowa,  812,   48  N.   W.  98,   12 

be  allowed  to  make  arbitrary  discrimina-  L.   R.  A.  486,  and  note ;   Chicago,  M.  & 

tions  in  rates  between  patrons.    Griffin  St.  P.  Ry.  Co.  v,  Minnesota,  134  U.  S. 

r.  Goldsboro  Water  Co.,  122  N.  C.  206,  418,  10  Sup.  Ct  Rep.  462,  702 ;  Beardsley 

30  S  E.  819,  41  L.  R.  A.  240.    Rates  pre-  v.  Erie  Ry.  Co.,  162  N.  Y.  230,  66  N.  E. 

scribed  will  not  be  pronounced  unreason-  488.^ 

ably  low  where  there  is  no  proof  that  tliey  ^  See  what  is  said  by  Breese,  Ch.  J.,  in 

will  cause  a    diminution   of    dividends.  69  III.  88-89,  and  by  H^a/te,  Ch.  J.,  in  94 

Winchester  &  L.  T.  Road  Co.  c.  Croxton,  U.  S.  131.    In  Attorney-General  v.  Chi- 

98  Ky.  739,  34  S.  W.  518,  38  L.  R.  A.  cago,  &c.  R.  R.  Co..  35  Wis.  425.  589, 

177  ;  and  upon  legislative  power  to  con-  Chief  Justice  Rifan,  in  his  very  able  opin- 

trol  rates,  see  note  tliereto  in  L.  R.  A.  ion  affirming  the  right  to  fix  railroad 

Canals  used  for  the  distribution  of  irriga-  charges  by  amendment  to  charters  which 

tlon  waters  for  hire  are  subject  to  State  reserved  the  power  of  amendment,  inti- 

regulation.     White  v.  Farmers'  Highline  mated  decided  views  in  favor  of  the  au- 

CanMl   &   R.   Co..   22  Col.    101,  43   Pac.  thority  under  tlie  general  power  of  police. 

1028.  31  L.  R.  A.  828.     Wliere  rates  are  That  ritfhi  would  probably  be  claimed 

determined  by  earnings  it  is  proper  to  on  the  ground  tliat  railroads  receive  spe- 

include  earnings  from  inter-state  traffic,  cial  privileges  from  the  State ;  the  emi- 
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by  the  constitution  of  the  State  are  permitted  to  exercise  the  elec- 

that  election  two  parties  "  fused"  apon  the  entire  list,  the  Secretary  will  be  allowed 
to  exercise  his  best  Judgment  in  determining  the  order  of  the  party  lists,  and  in  the 
absence  of  fraud,  prejudice,  and  partiality,  the  courts  will  not  interfere  with  his  dis- 
cretion. Higgins  &.  Berg,  74  Minn.  U,  76  N.  W.  788,  42  L.  R.  A.  245.  Where  pri- 
mary elections  are  regulated  by  law  and  conducted  at  public  expense  they  are  public 
elections,  and  the  qualifications  of  any  Yoter  thereat  must  be  those  prescribed  in  the 
Constitution.  Spier  v.  Baker,  120  C'al.  870,62  Pac.  659,  41  L.  H.  A.  196.  In  requir- 
ing an  official  ballot,  the  voter  cannot  be  restricted  to  the  candidates  whose  names  are 
thereon  printed.  He  must  be  allowed  to  vote  fur  whom  lie  pleases,  btate  v.  Dillon, 
32  Fla.  545,  14  So.  ^83,  22  L.  A.  A.  124.  Contra,  State  v.  McElroy,  44  La.  Ann.  796, 
11  So.  183,  16  L.  K.  A.  278.  An  unauthorized  vignette  appearing  upon  all  the  ballots 
and  printed  thereon  in  the  operation  of  printing  the  ballots  is  not  a  distinguish! ns; 
mark.  Lindstrom  v.  Bd.  of  Canvassers,  04  Mich.  467,  54  N.  W.  280,  19  L.  R  A.  171. 
The  State  may  make  reasonable  regulations  concerning  what  names  of  candidates 
shall  be  printed  upon  the  official  ballot,  e.g.,  that  each  candidate  whose  name  is  to 
be  printed  shall  be  nominated  by  a  certain  number  of  petitioners,  or  by  a  party 
having  at  the  last  preceding  election  a  specified  strength.  State  v.  Black,  54 
N.  J.  L.  446,  24  Atl.  489,  1021,  16  L.  R.  A.  769;  Murphy  v.  Curry,  187  Cal.  479,  70 
Pac.  461 ;  Todd  v.  Comm'rs,  104  Mich.  474,  62  N.  W.  664,  64  N.  W.  496,  29  L.  R.  A. 
830;  State  v.  Bwle,  55  Ohio,  224, 45  N.  E.  195,  60  Am.  St.  606, 34  L.  R.  A.  498 ;  State 
V.  Anderson,  100  Wis.  523,  76  N.  W.  482,  42  L.  R.  A.  239  ;  State  v,  Moore,—  Minn. 
•— ,  92  N.  W.  4.  Courts  will  not  go  back  of  returns  of  authorities  of  the  party  as  to 
who  are  its  nominees.  Moody  t;.  Trimble,  22  Ky.  L.  492,  58  S.  W.  504 ;  see  also 
Davis  V,  Hambrick,  22  Ky.  L.  815,  58  S.  W.  779 ;  also  State  v.  Moran,  24  Mont.  438, 
OS  Fac.  800 ;  Addle  v.  Davenport,  —  Idaho,  — ,  62  Pac.  681 ;  State  v.  Hogan,  24  Munt. 
397,  62  Pac.  683.  For  other  cases  arising  under  Australian  Ballot  Laws,  see  Siiiia 
V.  Daniels,  57  Kan.  552,  46  Pac.  952.  85  L.  R.  A.  146,  partially  overruled  in  Miller  v. 
Clark.  62  Kan.  278,  62  Pac.  664 ;  McDonald  v.  Hinton,  114  Cal.  484,  46  Pac.  870,  85 
L  R.  A.  152 ;  Breidenthal  v.  E<lwards.  57  Kan.  332,  46  Pac.  469,  84  L.  R.  A.  146 ; 
State  V,  Johnson,  18  Mont.  548,  46  Pac.  588,  34  L.  R.  A.  313 ;  State  t;.  Tooker,  18 
Mont.  540,  46  Pac.  530,  84  L.  R.  A.  815;  State  v,  Burdick,  6  Wyo.  448,  46  Pac.  854, 
34  L.  R.  A.  845 ;  Phelps  v.  Piper,  48  Neb.  724,  67  N.  W.  755,  83  L.  R.  A.  53;  Cole  r. 
Tucker,  164  MaM.  486,  41  N.  E.  681,  20  L.  R.  A.  668;  Moyer  v.  Van  De  Vanter,  12 
Wash.  377,  41  Pac.  60,  29  L.  R.  A.  670 ;  Manston  v,  Mcintosh,  58  Minn.  525,  60 
N.  W.  672,  28  L.  R.  A.  605;  Stackpole  u.  Hallahan,  16  Mont.  40,  40  Pac.  80,  28 
L.  R.  A.  502  ;  Taylor  v.  Bleakley,  55  Kan.  1. 39  Pac.  1045, 28  L.  R.  A.  683;  Re  Con- 
tested Election,  165  Pa.  238, 80  Atl.  953,  27  L.  R.  A.  234  ;  Boyd  v.  Mills.  53  Kan.  594, 
37  Pac.  16,  25  L.  R.  A.  486;  Ellis  v.  May,  09  Mich.  538,  58  N.  W.  483,  25  L,  R.  A. 
325 ;  State  v.  Dillon,  82  Fla.  545,  14  So.  38:^,  22  L.  R.  A.  124 ;  Sego  r.  Stoddard,  186 
Ind.  297,  86  N.  E.  204,  22  L.  R.  A.  468 ;  Eaton  v.  Brown,  96  Cal.  871,  31  Pac.  260.  17 
L.  R.  A.  697  ;  Bowers  v.  Smith,  111  Mo.  45.20  S.  W.  101, 16  L.  R.  A.  754,  and  note; 
People  V.  Shaw,  188  N.  Y.  493,  31  N.  E.  512,  16  L.  R.  A.  606 ;  De  Walt  v.  Bartley, 
146  Pa.  525,  529,  23  Atl.  448,  24  Atl.  185,  15  L.  R.  A.  771 ;  Allen  v.  Glynn,  17  Col. 
838,  29  Pac.  670,  15  L.  R.  A,  743;  State  v.  Russell.  34  Neb.  116,  51  N.  W.  465,  15 
L.  R.  A.  740;  Parvin  »•.  Wimberg.  130  Ind.  561,  30  N.  E.  790.  15  L.  R  A.  775; 
People  V.  Bd.  of  Co.  Canvassers,  120  N.  Y.  895,  29  N.  E.  327,  14  L.  R.  A.  624 ;  Cook 
V.  State,  90  Tenn.  407.  16  S.  W.  471.  18  L.  R  A.  188;  ShieMs  w.  Jacob,  88  Mich.  164, 
50  N.  W.  105,  13  li.  R.  A.  760;  Rutledge  v.  Crawford.  91  Cal.  526,  27  Pac  779,  13 
L.  R.  A.  761,  and  note ;  Fisher  v.  Dudley,  74  Md.  242,  22  Atl.  2,  12  L.  R.  A.  586; 
Fields  V.  Osborne.  60  Conn.  544,  21  AU.  1070,  12  L.  R.  A.  551 ;  Detroit  v.  Rush,  82 
Mich.  582,  46  N.  W.  051,  10  L.  R.  A.  171,  note  to  10  L.  R.  A.  150;  Price  v.  Lush. 
10  Mont.  61,  24  Pac.  749,  9  L.  R.  A.  467 ;  Re  Ballot  Act,  16  R.  I.  766,  19  Atl.  666,  6 
L.  R.  A.  773  ;  Morris  v.  Bd.  of  Canvassers,  40  W.  Va.  251,  38  S.  E.  500;  NicholU  p. 
Barrick,  27  Col.  482,  62  Pac.  202 ;  Beckwith  v.  Winters,  28  Col.  06,  62  Pac.  885 ; 
Beck  with  v.  Ruuker.  28  Col.  31.  62  Pac.  836;  and  several  cases  following  in  same 
report ;  State  v.  Falley ,  8  N.  D.  90,  76  N.  W.  996.:] 
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live  franchise.^  The  whole  subject  of  the  regulation  of  elections, 
including  the  prescribing  of  qualifications  for  suffrage,  is  left  by 
the  national  Constitution  to  the  several  States,  except  as  it  is 
provided  by  tliat  instrument  that  the  electors  for  representatives 
in  Congress  shall  have  the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  State  legislature,^  and  as  the 
fifteenth  amendment  forbids  denying  to  citizens  the  right  to  vote 
on  account  of  race,  color,  or  previous  condition  of  servitude.' 
Participation  in  tiie  elective  franchise  is  a  privilege  rather  than  a 
right,  and  it  is  granted  or  denied  on  grounds  of  general  policy ; 
the  prevailing  view  being  that  it  should  be  as  general  as  possible 
consistent  with  the  public  safety.  Aliens  are  generally  excluded,^ 
though  in  some  States  they  are  allowed  to  vote  after  residence  for 
a  specified  period,  provided  they  have  declared  their  intention  to 
become  citizens  in  the  manner  prescribed  by  law.  The  fifteenth 
amendment,  it  will  be  seen,  does  not  forbid  denying  the  franchise 
to  citizens  except  upon  certain  specified  grounds,  and  it  is  mutter 
of  public  history  that  its  purpose  was  to  prevent  discriminations  in 
this  regard  as  against  persons  of  African  descent.  Minors,  who 
equally  with  adult  persons  are  citizens,  are  still  excluded,  as  are 
also  women,^  and  sometimes  persons  who  have  been  convicted  of 
infamous  crimes.^    In  some  States  laws  will  be  found  in  existence 

^  Ante,  p.  67.  See  article  by  Dr.  Spear,  abrogate  all  proTisions  in  State  laws  and 

in  16  Albany  Law  Journal,  272,  in  which,  constitutions  restricting  the  su£Frage  to 

among  other  things,  the  force  and  scope  white  persons.     Neai  v,  Delaware,  103 

of  the  new  amendments  to  the  federal  U.  S.  870. 

Constitution  in  their  relation  to  su£Frage  ^  An  unnatural ised  Indian,  who  has 
are  considered.  Until  recently  the  reg-  surrendered  his  tribal  relations,  is  not  a 
ulation  and  control  of  all  elections,  in-  citiien  nor  entitled  to  vote,  though  bom 
eluding  elections  for  members  of  Congress,  in  the  United  States  and  a  resident  of  a 
and  the  punishment  of  offences  against  State.  Elk  v.  Wilkins,  112  U.  8.  94, 
election  laws,  has  been  left  to  the  States  6  Sup.  Ct.  Rep.  41. 
exclusiYely.  Congress,  however,  has  *  See  Opinions  of  Justices,  62  Me.  506; 
undoubted  authority  to  make  such  reg-  Rohrbacher  v.  Mayor  of  Jackson,  51  Miss. 
ulations  as  shall  seem  needftil  to  ensure  a  735 ;  Spencer  v.  Board  of  Registration, 
full  and  fair  expression  of  opinion  in  tlie  1  MacArthur,  169;  Van  Valkenburg  v, 
election  of  members  of  Congress,  and  Brown,  43  CaL  48;  Minor  r.  Happersett, 
also  to  guard  and  protect  all  rights  con-  21  Wall.  162;  Bloomer  v.  Todd,  3  Wash. 
f erred  by  the  recent  amendments  to  the  Ty.  599,  19  Pac.  135;  [Gougar  v.  Tim- 
federal  Constitution.  Ex  parte  Siebold,  bcrlake,  148  Ind.  38,  46  N.  E.  889,  37 
100  U.  S.  371 ;  Ex  parU  Clarke,  100  U.  S.  L.  R.  A.  644 ;  Coffin  v.  Thompson,  07 
399;  /n  re  Coy,  127  U.  S.  731,  8  Sup.  Ct.  Mich.  188,  56  N.  W.  667,  21  L.  R.  A. 
Rep.  1268 ;  United  States  v.  Goldman,  662,  and  note.3  But  in  some  Sutes  they 
3  Woods,  187.  [^The  power  of  Congress  may  rote  upon  school  matters  only, 
over  State  elections  is  in  lackey  v.  Brown  c.  Phillips,  71  Wis.  239,  36  N.  W. 
United  States,  107  Fed.  114,46  C.  C.  A.  242;  State  v.  Cones,  15  Neb.  444.  19 
189,  53  L.  R.  A.  660,  held  to  be  dependent  N.  W.  682;  Belles  v.  Burr,  76  Mich.  1, 
upon  the  fifteenth  amendment  alone.3  43  N.  W.  24. 

<  Art.  1,  §  2.  •  Story  on  Const.  (4th  ed.)  §  1972. 

*  This  amendment  had  the  effect  to 
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whiclif  either  generally  or  in  particular  cases,  deny  the  right  to 
vote  to  those  persons  who  lack  a  specified  property  qualification, 
or  who  do  not  pay  taxes,  (a)  In  some  States  idiots  and  lunatics 
are  also  expressly  excluded ;  and  it  has  been  supposed  that  these 
unfortunate  classes,  by  the  common  political  law  of  England  and 
of  this  country,  were  excluded  with  women,  minors,  and  aliens 
from  exercising  the  right  of  suffrage,  even  though  not  prohibited 
therefrom  by  any  express  constitutional  or  statutory  provision.* 
Wlierever  the  constitution  has  prescribed  the  qualifications  of 
electors,  they  cannot  be  changed  or  added  to  by  the  legislature,' 
or  otherwise  than  by  an  amendment  of  the  constitution. 

One  of  the  most  common  requirements  is,  that  the  party  offer- 
ing to  vote  shall  reside  within  the  district  which  is  to  be  affected 

^  See  Cashing's  LegislatiTe    Asflenv  paying  taxes  at  their  own  request,  in  New 

blies,  §  24 ;  also  §  27,  and  notes  referring  Hampsliire.    Capacity  to  read  is  required 

to  legislative  cases;   McCrary,  Law  of  inConnecticnt;  and  capacity  to  read  and 

Elections,  §§  60,  73;  Clarlc  v.  Robinson,  write,  in  Massachusetts. 

88  111.  498.    Drunkenness  is  regarded  as  *  See   Green  v.  Shumway,  39  N.  Y. 

temporary  insanity.     Ibid.     Idiots  and  418 ;  Brown  v.  Grower,  6  Bnsb,  1 ;  Quinn 

insane  persons  are  excluded  in  Alabama,  r.  State,  36  Ind.  486 ;  Hnber  v.  Reiley,  63 

Arkansas,  California,  Delaware,  Florida,  Pa.  St.  112,   ante,   p.  99,  note;    People 

Iowa,  Kansas,  Louisiana,  Maryland  (pro-  t;.  Canaday,  73  N.  C.  198 ;  State  v.  Tuttle, 

Tided  they  are  under  guardianship  as  63  Wis.  46,  9  N.  W.  791.     Compare  State 

such),  Minnesota,  Nebraska,  Nerada,  New  v.  Neat,  42  Mo.  119.    Where  a  disqualifi- 

Jersey,    Ohio,    Oregon,    Rhode    Island,  cation  to  vote  is  made  to  depend  upon 

South  Carolina,  Virginia,  West  Virginia,  the  commission  of  crime,  the   election 

and  Wisconsin.    Convicted  felons  are  ex-  officers  cannot  be  made  the  triers  of  the 

eluded  in  Alabama,  Arkansas,  California,  offence.     Huber  v,  Reiley,  68  Pa.  St 

Connecticut,  Delaware,  Florida,  Illinois,  112;    State    v.  Symonds,   69  Me.    161; 

Iowa,    Kansas,    Kentucky,     Louisiana,  Burkett  r.  McCarty,  10  Bush,  768.    It  is 

Maryland,   Minnesota,    Mississippi,    Ne-  not  competent  for  the  legislature  to  dis> 

braska,  Nevada,  New  Jersey,  North  Caro-  criminate  between    voters    and  require 

lina,    Oregon,     Rhode    Island,    Texas,  that  one  class  of  them  shall  be  taxpayers, 

Virginia,  West  Virginia,  and  Wisconsin,  while  not  making  the  sane  requirement 

Persons  under  guardianship  are  excluded  as  to    the   others.     Lyman    tr.   Martin, 

in  Florida,  Kansas,    Maine,   Massachu-  2  Utah,  136.    But  voters  at  municipal 

setts,  Minnesota,  Rhode  Island,  and  Wis-  elections  may  be  required  to  pay  taxes 

Gonsin.       Paupers    are      excluded     in  before  roting.    Buckner  r.  Gordon,  81 

Delaware,    Maine,   Massachusetts    (see  Ky.  686.    ^State  tr.  Dillon,  32  Fla.  646, 

Justices'  Opinions,  124  Mass.  696),  New  14  So.  388,  22  L.  R.  A.  124-3    In  Nevada 

Jersey,  Rhode  Island,  and  West  Virginia,  every  male  citizen,  except  convicts  and 

Persons  kept  in  any  poorhouse  or  other  paupers,  having  the  franchise,  Mormona 

asylum  at  public  expense  are  exdufled  in  cannot  be  excluded  by  registration  laws. 

California,  Colorado,  Missouri,  and  South  State  v.  Findley,  20  Nev.   198,  19  Pac 

Carolina.      Persons    confined  in  public  241.    It  is  otherwise  in  the  Territories, 

prisons  are  excluded  in  California,  Colo-  Murphy  v.  Ramsey,  114  U.  S.  48,  6  Sup. 

rado,  Missouri,  and  South  Carolina.    Per-  Ct    Rep.  747;  Innis  v.  Bolton,  2  Idaho, 

sons  under  interdiction  are  excluded  in  407,  17  Pac.  264. 
Louisiana;    and  persons    excused  from 

(a)  CSee  Frieszleben  v.  Shallcross,  9  Houst.  (Del.)  1, 19  AtL  676.  8  L.  R.  A.  887, 
and  note.J 
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by  the  exercise  of  the  right.  If  a  State  officer  is  to  be  chosen,  the 
voter  should  be  a  resident  of  the  State  :  and  if  a  county,  city,  or 
township  officer,  he  should  reside  within  such  county,  city,  or 
township.  This  is  the  general  rule  ;  and  for  the  more  convenient 
determination  of  the  right  to  vote,  and  to  prevent  fraud,  it  is  now 
generally  required  that  the  elector  shall  only  exercise  within  the 
municipality  where  he  has  his  residence  his  right  to  participate  in 
either  local  or  general  elections,  (a)  Requiring  him  to  vote  among 
his  neighbors,  by  whom  he  will  be  likely  to  be  generally  known, 
the  opportunities  for  illegal  or  fraudulent  voting  will  be  less  than 
if  the  voting  were  allowed  to  take  place  at  a  distance  and  among 
strangers.  And  wherever  this  is  the  requirement  of  the  constitu- 
tion, any  statute  permitting  voters  to  deposit  their  ballots  else- 
where must  necessarily  be  void.^ 

A  person's  residence  is  the  place  of  his  domicile,  or  the  place 
where  his  habitation  is  fixed  without  any  present  intention  of 
removing  therefrom.*    The  words  "inhabitant,"  "citizen,"  and 

1  Opinions  of  Judges,  30  Conn.  691 ;  actual  aervice  to  cast  their  TOtes  where 

Halseman    v,    Rems,    41    Pa.    St.   396;  they  may  happen  to  be  stationed  at  the 

Chase  t*.  Miiler,  41   Pa.  St.  403 ;  Opiu-  time  of  voting.    It  may  also  be  allowed 

ions  of  Judges,  44  N.  H.  033;  Boarland  in  Ohio.    Lehman  v,  Mc Bride,  16  Ohio, 

V.  Hildreth,  'M  Cal.  V^l ;  People  v.  Blodg-  k.  8.  678. 

ett,  18  Midi.  127;  Opinions  of  Judfres,  *  Putnam  v.  Johnson,  10  Mass.  488; 

37  Vt.  666;  Day  v.  Jones,  81  Cal.  261.  Rne  Hish's  Cnf>(*,  2  Doug.  (Mich.)  616; 

The  case  of  Morrison   v.  Springer,  16  Fry's  Election  Case,  71  Pa.  St.  802,  10 

Iowa,  804,  is  not  in  harmony  with  those  Am.  Kep.  608 ;  Clmrch  v.  RowelK  49  Me. 

aboTe  cited.    So  far  as  the  election  of  867 ;  Litiletteld  o.  Brooks,  60  Me.  476 ; 

representatives  in  Congress  and  electors  Parsons  v.  Bangor,  61  Me.  467;  Arnold  r. 

of  presiilent  and  vice-president  is  con-  Davit,  8  R.  I.  841 ;  Hannon  v.  Grizzard, 

oemed,  the  State  constitutions   cannot  89N.  C.  116;  Dale  9.  Irwin,  78  111.  170; 

preclude  the  legislature  from  prescribing  Clark  v.  Robinson,  88  HI.  498 ;  Sturgeon 

the  "limes,  places,  and  manner  of  hold-  v,  Korte,  34  Oliio  St.  626;  Story,  Confl. 

ing  "  the  same,  as  allowed  by  the  national  Laws,   §  43.     As  to  wliat  residence  is 

Constitution,— art  1,§  4,  and  art.  2,  §  1,  sufficient,  see  Kellogg  v,   Hickman,   12 

— and  a  statute  permitting  such  election  Col.  266,  21  Pac.  326;  Kreitz  v.  Behrens- 

to  be  held  out  of  the  Sute  would  conse-  meyer,  126  Ul.  141, 17  N.  E.  232 ;  [|Lang- 

qnently  not  be  invalid.    Opinions  of  Jus-  hammer  v.  Munter,  AO  Md.  618,  81  Atl. 

tices,  46  N.  H.  696;  Opinions  of  Judges,  800,  27  L.  R.  A.  a30  2    'Hist  one  should 

87  Vt.  666.  There  are  now  constitutional  vote  where  lie  eats,  not  where  he  lodges, 

provisions  in  New  York,  Michigan,  Mis-  if  at  different   places,    see    Warren   v. 

soari,  Connecticut,    Maryland,    Kansas,  Board  of  Registration,  72  Mich.  898,  40 

Mississippi,  Nevada,  Rhode  Island,  and  N.  W.  663. 
Pennsylvania,  which  permit  soldiers  in 

{a)  [The  mere  &ct  that  one  lives  upon  a  steamer  does  not  give  him  a  voting  resi- 
dence at  her  home  port,  even  though  he  has  no  voting  residence  elsewhere,  and  is 
unmarried.  Howard  p.  Skinner,  87  Md.  666,  40  Atl.  379,  40  L.  R.  A.  763;  Jones  u. 
Skinner,  87  Md.  660,  40  Atl.  381,  40  L.  R.  A.  762.  Residence  is  not  changed  by 
presence  in  and  support  at  and  by  a  state  "  soldiers'  home."  Wolcott  v.  Holcomb, 
97  Mich.  861,  66  N.  W.  837,  23  L.  R.  A.  216,  and  note  on  residence  and  attendance  or 
presence  at  public  institutions ;  see  also  to  same  effect  Powell  u.  Spuckman,  — 
Idaho,  — ,  66  Pac  608.] 
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^  resident/'  as  employed  in  different  constitutions  to  define  the 
qualifications  of  electors,  mean  substantially  the  same  thing ;  and 
one  is  an  inhabitant,  resident,  or  citizen  at  the  place  where  he  has 
his  domicile  or  home.^  Every  person  at  all  times  must  be  consid- 
ered as  having  a  domicile  somewhere,  and  that  which  he  has 
acquired  at  one  place  is  considered  as  continuing  until  another  is 
acquired  at  a  different  place.^  It  has  been  held  that  a  student  iu 
an  institution  of  learning,  who  has  residence  there  for  purposes  of 
instruction,  may  vote  at  such  place,  provided  he  is  emancipated 
from  his  father's  family,  and  for  the  time  has  no  home  elsewhere.^ 

1  Cushing'fl  Law  and  Practice  of  Leg-  linquishes  hU  former  one.     From   this 

UlatiTe  Assemblies,  §  36;  State  v.  Aid-  Tiew  it  is  manifest  that  Terj  slight  cir- 

rich,  14  B.  I.  171.    Q Where  territory  in  camstances  must  often  decide  the  qoee- 

which  a  voter  has  continuously  resided  tion.    It  dei>ends  upon  the  preponderance 

up  to  the  time  of  annexation  to  a  munici-  of  the  evidence  in  favor  of  two  or  more 

paUty  is  annexed  to  or  incorporated  with  plaoee ;  and  it  may  often  occur  that  the 

it,  his  period  of  such  residence  is  to  be  evidence  offsets  tending  to  establish  the 

counted  in  determining    his  residential  domicile  in  one  place  would  be  entirely 

qualification  for  eligibility  to  office.   Gib-  conclusive,  were  it  not  for  the  existence 

son  V,  Wood,  105  Ky.  740,  49  S.  W.  768,  of  facts  and  circumetances  of  a  still  more 

43  L.  R.  A.  699.^  conclusive  and  decisive  character,  which 

*  That    it  is  not  a  necessary  conse-  fix  it  beyond  question  in  another.   So,  on 

quence  of  this  doctrine  that  one  must  al-  the  contrary,  very  slight  circumstances 

ways  be  entitled  to  vote  somewhere,  see  may  fix  one's  domicile,  if  not  controlled 

Kreitz  v.  Behrensmeyer,  125  111.  141,  17  by  more  conclusive  facts  fixing  it  in  an- 

N.  £.  232.  other  place.    If  a  seaman,  without  family 

'  Putnam  r.  Johnson,  10  Mass.  488 ;  or  property,  sails  from  the  place  of  his 
Lincoln  v.  Hapgood,  11  Mass.  850;  Wil-  nativity,  which  may  be  considered  his 
braham  v,  Ludlow,  99  Mass.  587 ;  Perry  domicile  of  origin,  although  he  may  re- 
V.  Reynolds,  58  Conn.  627,  8  Atl.  555.  turn  only  at  long  intervals,  or  even  be 
Compare  Dale  v.  Irwin,  78  111.  170.  A  absent  many  years,  yet  if  he  does  not  by 
different  conclusion  is  arrived  at  in  Penn-  some  actual  residence  or  other  means  ac- 
sylvania.  Fry's  Election  Case,  71  Pa.  quire  a  domicile  elsewhere,  be  retains  his 
St.  802,  10  Am.  Rep.  698.  And  in  Iowa,  domicile  of  origin."  Skaw,  Ch.  J.,  Thorn- 
Yanderpoel  v.  O'Hanlon,  58  Iowa,  246,  dike  v.  City  of  Boston,  1  Met  242,  245. 
5  N.  W.  119;  86  Am.  Rep.  216.  "  The  And  see  Alston  p.  Newcomer,  42  Miss, 
questions  of  residence,  inhabitancy,  or  186 ;  Johnson  v.  People,  94  111.  505.  In 
domicile,  —  for  although  not  in  all  re-  Inhabitants  of  Abington  v.  Inliabitants  of 
spects  precisely  the  same,  they  are  nearly  North  Bridgewater,  23  Pick.  170,  it  ap- 
so,  and  depend  much  upon  the  same  evi-  peared  that  a  town  line  ran  through  the 
dence,  —  are  attended  with  more  diffi-  liouse  occupied  by  a  party,  leaving  a  por- 
culty  than  almost  any  other  which  are  tion  on  one  side  sufficient  to  form  a  habi- 
presented  for  adjudication.  No  exact  tation,  and  a  portion  on  the  other  not 
definition  can  be  given  of  domicile;  it  sufficient  for  that  purpose.  Held,  that 
depends  upon  no  one  fact  or  combina-  the  domicile  must  be  deemed  to  be  on  the 
tion  of  circumstances ;  but,  from  the  side  first  mentioned.  It  wss  intimated 
whole  taken  together,  it  must  be  deter-  also  that  where  a  house  was  thus  divided, 
mined  in  each  particular  case.  It  is  a  and  the  party  slept  habitually  on  one 
maxim  tliat  every  man  must  have  a  side,  that  circumstance  should  be  re- 
domicile  somewhere,  and  also  that  he  garded  as  a  preponderating  one  to  fix  his 
can  have  bat  one.  Of  course  it  fol-  residence  there,  in  the  absence  of  other 
lows  that  his  existing  domicile  contin-  proof.  And  see  Rex  v.  St  Olave's,  1 
ues  until  he  acquires  another ;  and  vice  Strange,  51. 
vena,  by  acquiring  a  new  domicile  he  re-  By  the  constitutions  of  several  of  the 
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Temporarj  absence  from  one's  home,  with  continuous  intention  to 
return,  will  not  deprive  one  of  his  residence,  even  though  it  ext<end 
through  a  series  of  years.^ 

Conditions  to  the  Exercise  of  the  Elective  Franchise. 

While  it  is  true  that  the  legislature  cannot  add  to  the  constitu- 
tional qualifications  of  electors,  it  must  nevertheless  devolve  upon 
that  body  to  establish  such  regulations  as  will  enable  all  persons 
entitled  to  the  privilege  to  exercise  it  freely  and  securely,  and 
exclude  all  who  are  not  entitled  from  improper  participation 
therein.  For  this  purpose  the  times  of  holding  elections,  the 
manner  of  conducting  them  and  of  ascertaining  the  result,  are 
prescribed,  and  heavy  penalties  are  imposed  upon  those  who  shall 
vote  illegally,  or  instigate  others  to  do  so,  or  who  shall  attempt 
to  preclude  a  fair  election  or  to  falsify  the  result.  The  propriety, 
and  indeed  the  necessity,  of  such  regulations  are  undisputed.  In 
some  of  the  States  it  has  also  been  regarded  as  important  that 
lists  of  voters  should  be  prepared  before  the  day  of  election,  in 
which  should  be  registered  the  name  of  every  person  qualified  to 
vote.  Under  such  a  regulation,  the  officers  whose  duty  it  is  to 
administer  the  election  laws  are  enabled  to  proceed  with  more 
deliberation  in  the  discharge  of  their  duties,  and  to  avoid  the 
haste  and  confusion  that  must  attend   the  determination  upon 

States,  it  is  provided,  in  substance,  that  up  his  permanent  abode  at  the  place  of 

no  person  sliall  be  deemed  to  have  gained  an  institution  of  learning,  the  fact  of  his 

or  lost  a  residence  by  reason  of  his  pres-  entering  it  as  a  student  will  iiot  preclude 

enoe  or  absence,  while  employed  in  tlie  his  acquiring  a  legal  residence  there : 

senrice  of  the  United  States ;  nor  while  a  Sanders  i^.  Getchell,  76  Me.  158 ;  Pedigo 

student  in  any  seminary  of  learning ;  nor  v.  Grimes,  118  Ind.  148, 13  N.  E.  700;  but 

while  Icept  at  any  almshouse  or  asylum  if  he  is  domiciled  at  the  place  for  the 

at  public  expense ;  nor  while  confined  purposes  of  instruction  only,  it  is  deemed 

in  any  public  prison.    See  Constitutions  proper  and  right  that  he  should  neither 

of  New  York,  Illinois,  Indiana,  Calif  or-  lose  his  former  residence  nor  gain  a  new 

nia,  Michigan,  Rhode  Island,  Minnesota,  one  in  consequence  thereof.    Vanderpoel 

Missouri,  Nevada,  Oregon,  and  Wiscon-  v.  O'Haulon,  63  Iowa,  246,  6  N.  W.  119, 

sin.    A  pauper  inmate  of  a  soldiers'  home  36  Am.  Rep.  216. 

comes  within  such  provision.    Silvey  v.         That   persons    residing    upon    lands 

Lindsay,  107  N.  Y.  65,  18  N.  E.  444.    In  within  a  State,  but  set  apart  for  some 

several  of  the  other  States  there  are  pro-  national  purpose,  and  subjected  to  tlie  ex- 

Tisions  covering  some  of  these  cases,  but  elusive  jurisdiction  of  the  United  States, 

not  all.    A  provision  that  no  person  shall  are  not  voters,  see  Opinions  of  Judges,  1 

be  deemed  to  have  gained  or  lost  a  res-  Met.  580 ;    Sinks  v.  Reese,  19  Ohio   St. 

idence  by  reason  of  his  presence  or  ab-  306 ;  McCrary,  Law  of  Elections,  §  29. 
sence  in  the  service  of  the  United  States,  ^  llarbaugh  v,  Cicott,  83  Mich.  241 ; 

does  not  preclude  one  from  acquiring  a  Fry's  Election  Case,  71  Pa.  St  802,  10 

residence  in  the  place  where,  and  in  the  Am.  Rep.  698;  Dennis  r.  State,  17  Fla. 

time  while,  he  is  present  in  such  service.  889 ;  Wheat  v.  Smith,  50  Ark.  266,  7 

People  V.  Holden,  28  Cal.  123;  Mooar  v,  8.  W.  161. 
Harvey,  128  Mass.  219.    If  a  man  Ukes 
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election  day  of  the  various  and  sometimes  difficult  questions  con- 
cerning the  right  of  individuals  to  exercise  this  important  fran- 
chise. Electors,  also,  by  means  of  this  registry,  are  uotilied  in 
advance  what  persons  claim  the  right  to  vote,  and  are  enabled  to 
make  the  necessary  examination  to  determine  whether  the  claim 
is  well  founded,  and  to  exercise  the  right  of  challenge  if  satisfied 
any  person  registered  is  unqualified.  When  the  constitution  has 
established  no  such  rule,  and  is  entirely  silent  on  the  subject,  it 
has  sometimes  been  claimed  that  the  statute  requiring  votei-s  to 
be  registered  before  the  day  of  election,  and  excluding  from  the 
right  all  whose  names  do  not  appear  upon  the  list,  was  unconsti- 
tutional and  void,  as  adding  another  test  to  the  qualifications  of 
electors  which  the  constitution  has  prescribed,  and  as  having  the 
effect,  where  electors  are  not  registered,  to  exclude  from  voting 
persons  who  have  an  absolute  right  to  that  franchise  by  the  fun- 
damental iaw.^  This  position,  however,  has  not  been  generally 
accepted  as  sound  by  the  courts.  The  provision  for  a  registry 
deprives  no  one  of  his  right,  but  is  only  a  reasonable  regulation 
under  which  the  right  may  be  exercised.^    Such  regulations  must 

1  See  Page  v.  Allen,  68  Pa.  St.  33S.  days  before :  DufnTett  v.  Hadson,  43  Ohio 

And  compare  Clark  v.  Robinson,  88  111.  St.  648,  8  N.  £.  dsi6;  and  ten  days  before. 

498 ;  Dells  v.  Kennedy,  49  Wis.  666,  6  Sute  v.  Comer,  22  Neb.  266,  34  N.  W. 

N.  W.  246,  381,  36  Am.  Rep.  785;  White  499.    Registration  may  be  required'at  a 

V.  Multnomah  Co.,  13  Greg.  317,  10  Pac.  city  election  when  it  is  not  by  Sute  law. 

484.    In  State  v.  Corner,  22  Neb.  266,  34  McMahon  r.  Savannah,  66  Ga.  217.    See 

N.  W.  499,  it  is  said  the  voter  has  the  Com.  v.  McClelland,  83  Ky.  686.     [Voter 

right  to  prove  himself  an  elector,  register,  m;iy  be  n^qMired  to  exhibit  his  poll-tax 

and  vote  nt  any  time  before  the  polls  receipt,  or  make  affidavit  that  he  has  paid 

close.    The  Supreme  Court  of  Penusyl-  the  tax  and  lost  or  misplaced  the  receipt 

▼ania  laid  down  a  rule  in  conflict  with  State  v.  Gld,  96  Tenn.  723,  84  S.  W.  090, 

these  cases,  in  Patterson  v.  Barlow,  60  31  L.  R.  A.  837.    But  a  law  attempting 

Pa.  St.  64,  which  case  is  in  harmony  with  to  invalidate  ballots  upon  which  the  in- 

those  cited  in  the  next  note.  spectors  have  neglected  to  mark  their 

3  Capen  v.  Foster,  12  Pick.  486,  23  initials  is  void  where  the  constitution  pro- 
Am.  Dec.  632 ;  People  v.  Kopplekom,  16  vides  that  all  persons  having  certain 
Mich.  342;  State  v.  Bond,  38  Mo.  426;  qualifications  "shall  be  entiUed  to  vote 
State  V.  Hilmantel,  21  Wis.  666 ;  State  v.  at  all  elections."  Moyer  r.  Van  De  Van- 
Baker,  38  Wis.  71 ;  Byler  v.  Asher,  47  ter,  12  Wash.  877,  41  Pac.  GO,  20  L.  a  A. 
111.  101 ;  Monroe  u.  Collins,  17  Ghio  St  670.  Where  sUtute  provides  that  upon 
666;  Edmonds  r.  Banbury,  28  Iowa,  267,  voter's  taking  a  specified  oath  "bis  vote 
4  Am.  Rep.  177 ;  Ensworth  v.  Albin,  46  shall  be  received/'  such  provision  is  man- 
Mo.  460;  Auld  v.  Walton,  12  La.  Ann.  datory.  Woleott  v.  Holcomh,  97  Mich. 
129;  In  re  Polling  Lists,  13  R.  I.  729;  361,  66  N.  W.  837,  23  L.  R.  A.  21dL  An 
State  i).  Butts,  31  Kan.  637,  2  Pac.  618.  unregistered  voter  may  be  required  to 
As  to  the  conclusiveness  of  the  registry,  make  affidavit  as  to  his  qnalifications, 
see  Hyde  v.  Brush,  34  Conn.  464 ;  Keenan  stating  them  in  f uU.  Cosick's  Appeal, 
V.  Cook,  12  R.  I.  62.  A  law  closing  136  Pa.  469,  20  Atl.  674,  10  L.  R.  A.  228. 
registration  three  weeks  before  the  elec-  Requirements  in  registration  law  must  be 
tion  has  been  upheld.  People  v.  Hoff-  reasonable.  Gwensboro  o.  Hickman,  90 
man,  116  111.  687,  6  N.  £.  696,  8  N.  K.  Ky.  629,  14  S.  W.  688,  10  L.  R.  A.  224, 
788.    Otherwise  as  to  one  closing  it  five  and  note. 
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always  have  beeu  within  the  power  of  the  legislature,  unless  for- 
bidden. Many  resting  upon  the  same  principle  are  always  pre- 
scribed, and  have  never  been  supposed  to  be  open  to  objection. 
Although  the  constitution  provides  that  all  male  citizens  twenty- 
one  years  of  age  and  upwards  shall  be  entitled  to  vote,  it  would 
not  be  seriously  contended  that  a  statute  which  should  require  all 
such  citizens  to  go  to  the  established  place  for  holding  the  polls, 
and  there  deposit  their  ballots,  and  not  elsewhere,  was  a  violation 
of  the  constitution,  because  prescribing  an  additional  qualification, 
namely,  the  presence  of  the  elector  at  the  polls.  All  such  reason- 
able regulations  of  the  constitutional  right  which  seem  to  the 
legislature  important  to  the  preservation  of  order  in  elections,  to 
guard  against  fraud,  undue  influence,  and  oppression,  and  to  pre- 
serve the  purity  of  the  ballot-box,  are  not  only  within  the  consti- 
tutional power  of  the  legislature,  but  are  commendable,  and  at 
least  some  of  them  absolutely  essential.  And  where  the  law 
requires  such  a  registry,  and  forbids  the  reception  of  votes  from 
any  persons  not  registered,  an  election  in  a  township  where  no 
such  registry  has  ever  been  made  will  be  void,  and  cannot  be 
sustained  by  making  proof  that  none  in  fact  but  duly  qualified 
electors  have  voted.  It  is  no  answer  that  such  a  rule  may  enable 
the  registry  officers,  by  neglecting  their  duty,  to  disfranchise  the 
electors  altogether;  the  remedy  of  the  electors  is  by  proceedings 
to  compel  the  performance  of  the  duty ;  and  the  statute,  being 
imperative  and  mandatory,  cannot  be  disregarded.^  The  danger, 
however,  of  any  such  misconduct  on  the  part  of  officers  is  com- 
paratively small,  when  the  duty  is  entrusted  to  those  who  are 
chosen  in  the  locality  where  the  registry  is  to  be  made,  and  who 
are  consequently  immediately  responsible  to  those  who  are  in- 
terested in  being  registered. 

All  regulations  of  the  elective  franchise,  however,  must  be  rea- 
sonable, uniform,  and  impartial;  they  must  not  have  for  their 

1  People  V.  Kopplekom,  16  Mich.  842 ;  malities  in  a  registry  will  not  Titiate  it, 

Zeiler  o.  Chapman,  64  Mo.  602 ;  Nefzger  and  canvaasen  cannot  reject  Totes  be- 

i>.  Darenport,  ftc.  R.  R.  Co.,  86  Iowa,  642;  cause  of  tliein.    State  v.  fiaker,  88  Wis. 

CliicagOy  &C.  R.  R  Co.  v,  Mallury,  101  71.    Compare  Barnes  v.  Supervisors,  61 

lU.  688.    It  has  neTertheless  been  held  Miss.  806 ;  Newson  v.  Earnheart,  86  N.  C. 

tliat  if  the  baUots  of  unregistered  Toters  891 ;  I)e  Berry  v,  Nicholson,  102  N.  C. 

are  reoeired,  they  should  not  be  rejected  466,  9  S.  E.  646.    That  a  board  of  regis- 

in  a  contest    Dale  r.  Irwin,  78  111.  170 ;  tration  has  Judicial  functions,  see  Fausler 

Kuykendall  v.  Barker,  89  111.  126.    The  v.  Parsons,  6  W.  Va.  486.  20  Am.  Rep. 

law  does  not   become    unconstitutional  431.    Such  board  may  be  civilly  liable 

because  of  the  fact  that,  by  the  neglect  for  wrongful  and  malicious  refusal    to 

of  the  officers  to  attend  to  the  registry,  register  a  person.    Murphy  v.  Ramsey, 

Toters  may  be  disfranchised.    Ibid,    Ens-  114  U.  S.  16,  6  Sup.  Ct.  Rep.  747. 
worth  V.  Albio,  46  Mo.  460.    But  infor- 
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purpose  directlj  or  indirectly  to  deny  or  abridge  the  constitu- 
tional right  of  citizens  to  vote,  or  unnecessarily  to  impede  its 
exercise ;  if  they  do,  they  must  be  declared  void.^ 

In  some  other  cases  preliminary  action  by  the  public  authori- 
ties may  be  requisite  before  any  legal  election  can  be  held.  If  an 
election  is  one  which  a  municipality  may  hold  or  not  at  its  option, 
and  the  proper  municipal  authority  decides  against  holding  it,  it 
is  evident  that  individual  citizens  must  acquiesce,  and  that  any 
votes  which  may  be  cast  by  them  on  the  assumption  of  right 
must  be  altogether  nugatory.^  The  same  would  be  true  of  an 
election  to  be  held  after  proclamation  for  that  purpose,  and  which 
must  fail  if  no  such  proclamation  has  been  made.^     Where,  how- 

^  Capen  v.  Foster,  12  Pick.  4S6, 23  Am.  preliminary  for  conditional  registration, 
Dec.  682 ;  Monroe  v.  Collins,  17  Ohio  he  can  compel  registration  of  bis  name  at 
St  666.  AH  male  citizens  resident  in  the  review.  Barret  v.  Taylor,  85  Md. 
the  State  a  year  and  the  town  six  months  178,  36  Atl.  708,  86  L.  R.  A.  129 ;  see  also 
being  electors,  an  act  is  void  which  for-  Drake  v.  Drewry,  112  Ga.  808,  87  S.  E. 
bids  to  a  naturalized  person  the  right  to  432.  Requirement  that  every  voter  who 
be  registered  within  thirty  days  of  nata-  has  been  six  months  absent  from  the 
ralization.  Kinneen  t\  Welts,  144  Mass.  State  since  last  voting  in  it  shall  register 
497,  11  N.  E.  916.  Under  the  Constitu-  with  county  clerk  his  claim  to  be  a  legal 
tion  of  Ohio,  the  right  of  suffrage  is  guar-  voter  before  he  will  be  permitted  to 
anteed  to  "  white  male  citizens,"  and  by  a  vote  again  is  void  for  unreasonahlencss. 
long  series  of  decisions  it  was  settled  that  Brewer  i^.  McClelland,  144  Ind.  428,  32 
persons  having  a  preponderance  of  white  N.  E.  209,  17  L.  R.  A.  845 ;  Morris  v. 
blood  were  '*  white  *'  within  iu  meaning.  Powell,  125  Ind.  281, 25  N.  E.  221, 9  L.  R. 
It  was  also  settled  that  judges  of  election  A.  826.  A  law  requiring  registration  in 
were  liable  to  an  action  for  refusing  to  person,  allowing  but  five  days  for  regis- 
receive  the  vote  of  a  qualified  elector.  A  tration,  and  making  no  provision  for  sick- 
legislature  unfriendly  to  the  construction  ness  and  unavoidable  absence  on  those 
of  the  constitution  above  stated  passed  days  is  void  for  unreasonableness.  At- 
an  act  which,  while  prescribing  penalties  torney-General  o.  Detroit,  78  Mich.  545, 
against  judges  of  election  who  should  re-  44  N.  W.  388,  7  L.  R.  A.  09,  and  note, 
fuse  to  receive  or  sanction  the  rejection  Registration  for  last  preceding  general 
of  a  ballot  from  any  person,  knowing  him  election  may  be  made  sufficient  for  a 
to  have  the  qualifications  of  an  elector,  special  election.  Pickett  v.  Russell,  42 
concluded  with  a  proviso  that  the  act  and  Fla.  116, 634,  28  So.  764.^ 
the  penalties  thereto  "  shall  not  apply  to  '^  Opinions  of  Judges,  7  Maas.  523 ; 
clerks  or  judges  of  election  for  refusing  Opinions  of  Judges,  15  Mass.  537. 
to  receive  the  votes  of  persons  having  a  '  People  v.  Porter,  6  Gal.  26;  Mclvune 
distinct  and  visible  admixture  of  African  v.  Weller,  11  Cai.  49;  People  v.  Martin, 
blood,  nor  shall  they  be  liable  to  dam-  12  Cal.  409 ;  Jones  p.  State,  1  Kan.  273 ; 
ages  by  reason  of  such  rejection.'*  Other  Barry  v.  Lauck,  5  Cold,  588 ;  Stephens  r. 
provisions  of  the  act  plainly  discriminated  People,  89  111.  837.  So  if  notice  is  given 
against  the  class  of  voters  mentioned,  and  but  not  as  the  law  requires :  Stale  r. 
it  was  held  to  be  clearly  unreasonable,  Echols,  41  Kan.  1,  20  Pac.  528;  or  if  it 
partial,  calculated  to  subvert  or  impede  fails  to  specify  time  and  place.  Morgan 
the  exercise  of  the  right  of  suffrage  by  v,  Gloucester,  44  N.  J.  L.  137.  But  such 
this  class,  and  therefore  void.  Monroe  v.  informalities  will  not  vitiate,  if  as  many 
Collins,  supra.  QWhere  a  minor  becomes  vote  as  usual.  Wheat  v.  Smith,  50  Ark. 
qualified  between  the  completion  of  the  266,  7  S.  W.  161.  QBut  where  no  notice 
preliminary  registration  and  the  final  re-  was  given  and  only  ninety-four  out  of 
view,  if  he  has  offered  his  name  at  the  one  thousand  two  hundred  voters  vote 
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ever,  both  the  time  and  the  place  of  an  election  are  prescribed  by 
law,  every  voter  has  a  right  to  take  notice  of  the  law,  and  to 
deposit  his  ballot  at  the  time  and  place  appointed,  notwithstanding 
the  officer,  whose  dnty  it  is  to  give  notice  of  the  election,  has 
failed  in  that  duty.  The  notice  to  be  thus  given  is  only  additional 
to  that  wliich  the  statute  itself  gives,  and  is  prescribed  for  the 
purpose  of  greater  publicity ;  but  the  right  to  hold  the  election 
comes  from  the  statute,  and  not  from  the  official  notice.  It  has 
therefore  been  frequently  held  that  when  a  vacancy  exists  in  an 
office,  which  the  law  requires  shall  be  filled  at  the  next  general 
election,  the  time  and  place  of  which  are  fixed,  and  that  notice  of 
the  general  election  shall  also  specify  the  vacancy  to  be  filled,  an 
election  at  that  time  and  place  to  fill  the  vacancy  will  be  valid, 
notwithstanding  the  notice  is  not  given ;  and  such  election  can- 
not be  defeated  by  showing  that  a  small  portion  only  of  the 
electors  were  actually  aware  of  the  vacancy,  or  cast  their  votes  to 
fill  it.^  But  this  would  not  be  the  case  if  either  the  time  or  the 
place  were  not  fixed  by  law,  so  that  notice  became  essential  for 
that  purpose.* 

for  candidates  for  the  particalar  office,  notice  of  election  to  pM8  upon  question 

and  then  by  means  of  pasters  on  tlie  of  issaing  countj  bonds.    Packwood  r. 

official  ballots,  the  election  is  void.    Wil-  Kittitas  County,  16  Wash.  88,  46  Pac. 

son  V.  Brown,  22  Ky.  L.  708,  68  S.  W.  640,  88  L.  R.  A.  673.3 

6O6.3  >  State  r.  Tonng,  4  Iowa,  661.    An 

^  People  V.  Cowles,  13  N.  T.  860 ;  Peo-  act  had  been  pnssed  for  the  incorporation 

pie  V.   Brenahm,  3  Cal.  477 ;    State  v.  of  tlie  city  of  Washington,  and  by   its 

Jones,  19  Ind.  366 ;  People  v.  Hartwell,  terms  it  was  to  be  submitted  to  the  peo- 

12  Mich.  608 ;  Dishon  v.  Smith,  10  Iowa,  pie  on  the  16th  of  the  following  Febru- 

212 ;  State  v.  Orris,  20  Wis.  236 ;  State  ary,  for  their  acceptance  or  rejection,  at 

r.  Qoetze.  22  Wis.  863 ;  State  v.  SkifTing,  an  election  to  be  called  and  holden  in  the 

10  Neb.  407,  27  N.  W.  723 ;  [^Adsit  r.  same  manner  as  township  elections  under 
Sec.  of  State,  84  Mich.  420,  48  N.  W.  31,  the  general  law.    The  time  of  notice  for 

11  L.  R.  A.  684.^  The  case  of  Foster  v.  the  regular  township  elections  was,  by 
Scarfif,  16  Ohio  St.  632,  would  seem  to  be  law,  to  be  determined  by  the  trustees, 
cfintra,  A  general  election  was  to  be  but  for  the  first  township  meeting  fifteen 
held,  at  which  by  law  an  existing  ts-  days'  notice  was  made  requisite.  An  eleo- 
cancy  in  tho  office  of  judge  of  probate  tion  was  liolden,  assumed  to  be  under  the 
was  required  to  be  filled.  The  sheri£F,  act  in  question ;  but  no  notice  was  given 
however,  omitted  all  mention  of  this  of  it,  except  by  the  circulation,  on  the 
office  in  his  notice  of  election,  and  tlie  morning  of  the  election,  of  an  extra  news- 
Toters  generally  were  not  aware  that  a  paper  containing  a  notice  that  an  election 
Tacancy  was  to  be  filled.  Nominations  would  be  held  on  that  day  at  a  specified 
were  made  for  the  other  offices,  but  none  place.  It  was  held  that  the  election  was 
for  this,  but  a  candidate  presented  liim-  void.  The  act  contemplated  some  notice 
self  for  whom  less  than  a  fourth  of  the  before  any  legal  Tote  could  be  taken,  and 
Toters  taking  part  in  the  election  cast  that  which  was  given  could  not  be  con- 
baUots.  It  was  held  that  the  election  to  sidered  any  notice  at  all.  This  case  dif- 
flll  the  Tacancy  was  void.  [When  gen-  fers  from  all  of  those  above  cited,  where 
eral  election  law  requires  all  elections  to  vacancies  were  to  be  filled  at  a  general 
be  held  at  places  specified  or  described  election,  and  where  the  law  itself  would 
therein,  places  need  not  be  specified  in  a  give  to  the  electors  all  the  information 
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The  Manner  of  Exercuing  the  Right. 

The  mode  of  voting  in  this  country,  at  all  general  elections,  is 
almost  universally  by  ballot.^  ^^  A  ballot  may  be  defined  to  be  a 
piece  of  paper  or  other  suitable  material,  with  the  name  written 
or  printed  upon  it  of  the  person  to  be  voted  for ;  and  where  the 
suffrages  are  given  in  this  form,  each  of  the  electors  in  person 
deposits  such  a  vote  in  the  box,  or  other  receptacle  provided  for 
the  purpose,  and  kept  by  the  proper  officers.''  ^  Xhe  distinguish- 
ing feature  of  this  mode  of  voting  is,  that  every  voter  is  thus 
enabled  to  secure  and  preserve  the  most  complete  and  inviolable 
secrecy  in  regard  to  the  persons  for  whom  he  votes,  and  thus 
escape  the  influences  which,  under  the  system  of  oral  suffrages, 
may  be  brought  to  bear  upon  him  with  a  view  to  overbear  and 
intimidate,  and  thus  prevent  the  real  expression  of  public 
sentiment.^ 

wliich  was  requisite.    In  this   case,  al-  n'ra  voce,  that  is,  by  the  elector  open]/ 

tliough  the  time  waa  fixed,  the  place  was  naming  the  person  he  designates  for  tlie 

not;  and,  if  a  notice  thus  circulated  on  office,  or  by  ballot,  whicii  is  de;>ositing  in 

the  morning  of  election  could  be  held  a  box  provided  for  the  purpose  a  paper 

sufficient,  it  might  well  happen  that  tlie  on  wliicli  is  tlie  name  of  the  person  he 

electors  generally  would  fail  to  be  in-  intends   for  tlie  office.     The   principal 

formed,  so  tiiat  their  right  to  vote  might  object  of  this  last  mode  is  to  enable  tlie 

be  exercised.    See  also  Barry  r.  I^uck,  elector  to  express  his  opinion  secretly, 

5  Cold.  I>88;  Secord  v.  Foutch,  44  Mich,  without  being  subject  to  be  ovemwed.  or 

S9,  6  N.  W.  110.    That  where  the  law  to  any  ill-will  or  persecution  on  account 

provides  for  holding  an  election  and  one  of  his  vote  for  either  of  the  candidates 

is  duly  called,  equity  has  no  authority  to  who  may  be  before   the  public     The 

eiyoin  it,  see  Walton  r.  Develing,  61  111.  method  of  voting  by  tablets  in  Home  waa 

201.  an  example  of  this  manner  of  voting. 

^  The  ballot  was  also  adopted  in  Eng-  There  certain  officers  appointed  for  that 

land  ill  1872.  purpose,  called  Diribi tores,  delivered  to 

In  municipal  elections  voting  by  ballot  each  voter  as  many  tablets  as  there  were 
is  lawful,  but  not  so,  as  to  illiterates,  a  candidates,  one  of  whose  nsmes  was 
provision  requiring  the  voter  to  indicate  written  upon  every  tablet  The  voter 
by  a  mark  the  candidates  he  wishes  to  put  into  a  chest  prepared  for  that  pur- 
vote  for,  as  it  is  contrary  to  the  guaranty  pose  which  of  these  tablets  he  pleased, 
that  all  elections  shall  be  f^e  and  equal,  and  they  were  afterwards  taken  out  end 
Rogers  v.  Jacob,  88  Ky.  502,  11  S.  W.  counted.  Cicero  defines  tablets  to  be 
513.  QU^e  of  voting  machine  sufficiently  little  billets^  in  which  the  people  brought 
satisfies  requirement  of  ballot  Opinion  their  suffrages.  The  dause  in  the  con- 
of  Justices,  19  R.  I.  729,  86  Atl.  716,  86  stitutlon  directing  the  election  of  the 
L.  R.  A.  547;  /?e  House  Rill  No.  1291, 178  several  Sute  officers  was  undoubtedly 
Mass.  605.  60  N.  E.  129,  54  L.  R.  A.  480,  intended  to  provide  that  the  election 
but  see  dissenting  opinions  in  both  cases  should  be  made  by  this  mode  of  voting 
for  forcible  objections-^  to  the  exclusion  of  any  other.    In  this 

>  Cush.  Leg.  Assemb.  §  108.  mode  the  freemen  can  individually  ex- 

s  "  In  this  country,  and  indeed  in  every  press  their  choice  without  being  under 

country  where  officers  are  elective,  difl^er^  the  necessity  of   publicly  declaring  the 

ent  modes  have  been  adopted  for  the  elec-  object  of  their  choice ;  their  collective 

tors  to  signify  their  choice.    The  most  voice  can  be  easily  ascertained,  and  the 

common  modes  have  beeneither  by  voting  evidence  of  it  transmitted  to  the  place 


CH.  XVII.]         THE   EXPRE88I0K  OF  THB  POPULAR  WILL.                     911 

In  order  to  secure  as  perfectly  as  possible  the  benefits  antici- 
pated from  this  system,  statutes  have  been  passed,  in  some  of  the 
States,  which  prohibit  ballots  being  received  or  counted  unless 
the  same  are  written  or  printed  upon  white  paper,  without  any 
marks  or  figures  thereon  intended  to  distinguish  one  ballot  from 
another.^  These  statutes  are  simply  declaratory  of  a  constitutional 

where  their  Totet  are  to  be  counted,  and  not  avoid  it :  State  v.  Phillips,  68  Tex. 

the  result  declared  with  as  little  incon-  390;  nor  will  atuching  slips  to  it.  Quinn 

▼enience  as  possible."    Temple  v.  Mead,  v.  Markoe,  87  Minn.  439,  H5  N.  W.  263. 

4  Vt.  635,  541.    In  this  case  it  was  held  ^Contra,    under   the    Australian    Ballot 

that  a  p}-int0(f  ballot  was  within  the  mean-  Law,  Fletcher  ?*.   Wall,  172  111.  426,60 

ing  of  the  constitution  which  required  all  N.  E.  230,  40  L.  H.  A.  617.^    The  presid- 

ballots  for  certain  State  officers    to  be  ing  officers  of  the  election  are  the  sole 

'*  fairly  written."     To   the  same  effect  judges  of  what  is  a  "distinguishing  mark" 

is  Henshaw  o.  Foster,  9  Pick.  312.    QA  on  a  ballot,  where  such  a  mark  is  forbid- 

court  has  no  power  to   require  ballots  den;  and  ballots  which  they  have  re- 

Toted  at  an  election  to  be  later  submitted  ceived  and  counted  cannot  be  rejected 

to  the  inspection  of  the  grand  jury.    Ex  afterwards  by  the  Governor  and  Council. 

parte  Arnold,  128  Mo.  266,  80  S.  W.  768,  Opinions  of  Judges,  45    Me.  602.      In 

1086,88L.R.  A.  386;  but  see  note  thereto  Colorado  it  is    held    thnt,  if    voted  in 

in  L.  R.  A.  upon  power  of  courts  to  com-  good  faith,  a  ticket  with  such  mark  mn«t 

pel  submission  of  ballot  boxes  to  examina-  be  counted.    Kellogg  v.  Hickman,  12  Col. 

tion  for   other   purposes  than   election  256,  21  Pac   325.     A  requirement  that 

contests,  citing  cases  contra  under  sub-  that  there  shall  be  a  space  of  one-fifth  of 

stantially    similar  constitutional    provi-  an  inch  between  names  of  candidates  is 

sions,   notably   People  v.   Londoner,  13  mandatory,  and  avoids  the  whole  ticket 

Col.  303,  22  Pac.  764,  6  L  R.  A.  444. j  if  disobeyed.     Perkins  v.  Carraway,  59 

1  See   People  v.  Kildnff,  15  III.  492.  Miss.  222.    p'hat  sUtutory  requirements 

In  this  case  it  was  held  that  the  common  concerning  ballots  in  elections  held  for 

lines  on  ruled  paper  did  not  render  the  purpose  of  passing  upon  proposed  munlo- 

ballots  Yoid.     Otherwise  as  to   dotted  ipal  bond  issues  must   be   strictly  ob- 

lines  under  the  name  of  an  office,  for  served,  sen  Murphy  o.  Ssn  Luis  Obispo, 

which  no  candidate  is  named.    Steele  o.  119  Cal.  624,  51  Pac.  1085,  39  L.  R.  A. 

Calhoun,  61  Miss.  556.    See  also  Druliner  444.     Omission   on   part    of  officer   in 

V.  State,  20  Ind.  308,  in  which  it  was  de-  charge  of  ballot-box  to  tear  off  the  strips 

cided  that  a  caption  to  the  ticket  folded  bearing  tlie  numbers  of  the  ballots  before 

inside  was  unobjectionable.    To  the  same  depositing  them  in  the  box  does  not  in- 

effect  is  MillhoUand  v,  Bryant,  39  Ind.  validate  them.      Bucknor  v.  Lynip,  22 

363.    A  method  different  from  the  usual  Nev.  426,  41  Pac.  762,  80  L.  R.  A.  354. 

one  of  printing  the  names  of  offices  will  For  a  case  involving  a  variety  of  marks 

not  avoid  the  ballot.    Coffey  v.  Edmonds,  upon  ballots,  some  of  which  were  held  to 

58  Cal.  521.    See  also  Owens  v.  State,  G4  invalidate  the  ballots  and  others  not,  see 

Tex.  500.    As  to  what  headlines  are  de-  Parker  v.  Orr,  158  III.  609,  41  N.  £.  1002, 

signed  to  mislead  within  a  prohibition  of  30  L.  R.  A.  227 ;  also  Tebbe  p.  Smith, 

such,  see  Shields  v,  McGregor,  91  Mo.  108  Cal.  101.  41  Pac.  454, 29  L.R.  A.  673; 

584,  4  S.  W.  286;  Williams  v.  State,  69  Dennis  v.  Caughlin,  22  Nev.  447.  41  Pac. 

Tex.  8^i8,  6  S.  W.  845.    A  ballot  ought  768.  29  L.  R.  A.  731 ;  Sego  v.  Stoddard, 

not  to  be  rejected  because  itdliTers  from  136  Ind.  207,  36  N.  E.  204.22  L.  R.A. 

the  regulations  prescribed  by  the  code  as  468.   Where  through  mistake  of  officers  of 

to  size,  paper,  type,  &c.,  or  because  the  election  the  colored  sample  ballots  are 

office  of  sheriff  is  designated  "  sheriff  and  used  instead  of  the  white  ones  prescribed 

collector;"    the  sheriff   being  ex  officio  by    law,    the   error  is  harmless,  as  all 

collector  by  law.    State  v.  Watson,  9  Mo.  voters     used    the    colored    ballots    and 

App.  503;  Kirk  o,  Rhoads,  46  Cal.  398.  secrecy  is  not  vioUted.    Boyd  v.  Mills,  53 

Making  the  ticket  diamond  shaped  will  Kan.  594, 87  Pac.  16, 25  L.  R.  A.  486.  j 
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principle  that  inheres  in  the  system  of  voting  by  ballot,  and  which 
ought  to  be  inviolable  whether  declared  or  not.  In  the  absence 
of  such  a  statute,  all  devices  by  which  party  managers  are  en- 
abled to  distinguish  ballots  in  the  hand  of  the  voter,  and  thus 
determine  whether  he  is  voting  for  or  against  them,  are  opposed 
to  the  spirit  of  the '  Constitution,  inasmuch  as  they  tend  to  defeat 
the  design  for  which  voting  by  ballot  is  established,  and,  though 
they  may  not  render  an  election  void,  they  are  exceedingly  repre- 
hensible and  ought  to  be  discountenanced  by  all  good  citizens. 
The  system  of  ballot-voting  rests  upon  the  idea  that  every  elector 
is  to  be  entirely  at  liberty  to  vote  for  whom  he  pleases  and  with 
what  party  he  pleases,  and  that  no  one  is  to  have  the  right,  or  be 
in  position,  to  question  his  independent  action,  either  then  or  at 
any  subsequent  time.^  The  courts  have  held  that  a  voter,  even 
in  case  of  a  contested  election,  cannot  be  compelled  to  disclose 
for  whom  he  voted  ;  and  for  the  same  reason  we  think  others 
who  may  accidentally,  or  by  trick  or  artifice,  have  acquired 
knowledge  on  the  subject  should  not  be  allowed  to  testify  to  such 
knowledge,  or  to  give  any  information  in  the  courts  upon  the 
subject.  Public  policy  requires  that  the  veil  of  secrecy  should  be 
impenetrable,  unless  the  voter  himself  voluntarily  determines  to 
lift  it ;  ^  his  ballot  is  absolutely  privileged  ;  and  to  allow  evidence 

1  '*  The  right  to  vote  in  this  manner  liams  v.  Stein,  88  Ind.  90,  the  Supreme 
has  usually  been  considered  an  important  Court  of  Indiana  declared  to  be  void  tlie 
and  valuable  safeguard  of  the  indepen-  following  enactment :  "  It  shall  be  tlie 
dence  of  the  humble  citizen  against  the  duty  of  the  inspector  of  any  election  held 
influence  which  wealth  and  station  might  in  this  State,  on  receiving  the  ballot  of  any 
be  supposed  to  exercise.  This  object  voter,  to  have  the  same  numbered  iritii 
would  be  accomplished  but  very  imper-  figures,  on  the  outside  or  back  thereof,  to 
fectly  if  the  privacy  supposed  to  be  se-  correspond  with  the  number  placed  o|>- 
cured  was  limited  to  the  moment  of  posite  the  name  of  such  voter  on  the  pull 
depositing  the  ballot  The  spirit  of  the  lists  kept  by  the  clerks  of  said  election." 
system  requires  that  the  elector  should  Pettit,  J.,  delivering  the  opinion  of  the 
be  secured  then  and  at  all  times  there-  court,  after  quoting  several  authorities, 
after  against  reproach  or  animadversion,  among  others  Commonwealth  v.  Woelper, 
or  any  other  prejudice,  on  account  of  3  S.  &  R.  29 ;  People  v.  Pease,  27  N.  Y. 
having  voted  according  to  his  own  un-  45;  People  v,  Cicott,  16  Mich.  283;  Tern- 
biassed  judgment;  and  that  security  is  pie  v.  Mead,  4  Vt.  536;  and  the  text 
made  to  consist  in  shutting  up  within  the  above,  says :  "  It  is  believed  that  thew 
privacy  of  his  own  mind  all  knowledge  authorities  establish,  beyond  doubt,  that 
of  the  manner  In  which  he  has  bestowed  the  ballot  implies  absolute  and  inviolable 
his  suffrage."  Per  Deniot  Ch.  J.,  in  Peo-  secrecy,  and  that  the  principle  is  founded 
pie  r.  Pease,  27  N.  Y.  45,  81.  in  the  highest  considerations  of  puMic 

^  *'  The  ballot,"  says  Cicero,  "  is  dear  policy.  When  our  present  constitution 
to  the  people,  for  it  uncovers  men's  faces,  was  framed,  voting  by  ballot  was  in  vogue 
and  conceals  their  thoughts.  It  gives  in  nearly  every  State  in  the  Union.  That 
them  the  opportunity  of  doing  what  they  mode  of  voting  had  been  known  and  un- 
like, and  of  promising  all  that  they  are  derstood  for  centuries.  The  term*' ballot," 
asked."  Speech  in  defence  of  Plaucius,  as  designating  a  mode  of  election,  wss 
Forsyth's  Cicero,  Vol.  L  p.  889.    In  Wil-  then  well  ascertained  and  clearly  defined. 
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of  its  contents  when  he  has  not  waived  the  privilege  is  to  en- 
courage trickery  and  fraud,  and  would  in  effect  establish  this 

remarkable  anomaly,  that,  while  the  law  from  motives  of  public 
policy  establishes  the  secret  ballot  with  a  view  to  conceal  the 
elector's  action,  it  at  the  same  time  encourages  a  system  of 
espionage,  by  means  of  which  the  veil  of  secrecy  may  be  pene- 
trated and  the  voter's  action  disclosed  to  the  public.^ 

The  eminent  framen  of  the  constitution  be  viva  voce.*'  A  iike  ruling  has  been 
certainly  employed  this  term  with  a  f uU  made  in  Minnesota.  Brisbin  v.  Cleary, 
knowledge  of  its  meaning.  Many  of  the  26  Minn.  107,  1  N.  W.  825.  In  seyeral 
most  distinguished  members  of  the  con-  States,  however,  this  numbering  is  re- 
stitutional  convention  of  1850  were  mem-  quired.  See  Hodge  o.  Linn,  100  111.  397. 
bers  of  the  legisUture  of  1852,  the  first  [[And  in  Slaymaker  v.  Phillips,  5  Wyo« 
that  met  under  the  present  constitution.  458,  40  Pac.  971,  42  Pac.  1049,  47 
That  they  regarded  the  ballot  system  L.  R.  A.  842,  it  was  held  that  the 
as  securing  inviolable  secrecy  is  clearly  requirement  that  every  ballot  be  offi- 
shown  by  the  following  law,  which  they  daily  stamped  upon  the  back  thereof 
then  helped  to  enact :  '  If  any  Judge,  in-  and  signed  manually  by  one  of  the  judges 
spector,  clerk,  or  other  officer  of  an  eteo-  of  election  is  not  an  undue  restriction 
tion,  shall  open  or  mark,  by  folding  or  upon  the  right  of  suffrage,  even  though 
otherwise,  any  ticket  presented  by  such  the  failure  of  the  judges  of  election  to 
elector  at  such  election,  or  attempt  to  find  perform  their  duty  in  this  regard  makes 
out  the  names  thereon,  or  suiTer  the  same  the  ballots  void.  Upon  marking  official 
to  be  done  by  any  other  person,  before  ballot,  see  a  valuable  note  to  47  L.  R.  A. 
such  ticket  is  deposited  in  tiie  ballot-box,  806,  in  which  many  cases  arising  under 
he  shall  be  fined  in  any  turn  not  exceed-  the  "  Australian  *'  ballot  laws  of  the 
ing  one  hundred  dollars.*  2  O.  &  H.  473,  several  States  are  collected.  Where  the 
sec.  60.  If  the  constitution  secures  to  the  voter  votes  for  a  person  whose  name  is 
voter,  in  popular  elections,  the  protection  not  printed  on  the  ballot,  the  addition  of 
and  immunity  of  secrecy,  there  can  be  no  the  party  designation  to  the  written 
donbt  that  section  2  of  the  act  of  1869,  name,  after  the  manner  of  the  printed 
which  authorized  the  inspector  to  number  names  and  designations,  will  not  be  con- 
ballots,  is  clearly  in  conflict  with  it  and  tidered  a  distinguishing  mark  in  the 
is  void.  I  am  not  unmindful  of  the  rule  absence  of  proof.  Jennings  v.  Brown, 
that  all  doubts  are  to  be  solved  in  favor  114  Cal.  807,  46  Pa.  77,  84  L.  R.  A.  45.^ 
of  the  constitutionality  of  legislative  en-  ^  See  this  subject  fully  considered  in 
actments.  This  rule  is  well  esUblished,  People  v.  Cioott,  16  Mich.  283.  And  see 
and  is  founded  in  the  higliest  wisdom,  also  State  v,  Hilmantel,  23  Wis.  422; 
But  my  convictions  are  clear  that  our  Brewer  v,  Weakley,  2  Overt.  99,  5  Am. 
constitution  was  intended  to,  and  does,  Dec.  656.  A  very  loose  system  pre- 
secure  the  absolute  secrecy  of  a  ballot,  vails  in  the  contests  over  legislative  eleo- 
and  that  the  act  in  question,  whicii  directs  tions,  and  it  has  been  held  that  when  a 
the  numbering  of  tickets,  to  correspond  voter  refuses  to  disclose  for  whom  he 
with  the  num,bers  opposite  the  names  of  voted,  evidence  is  admissible  of  the  gen* 
the  electors  on  the  poll  lists,  is  in  palpable  ernl  reputation  of  the  political  character 
conflict  not  only  with  the  spirit,  but  with  of  the  voter,  and  as  to  the  party  to  wliich 
the  substance,  of  the  constitutional  pro-  he  belonged  at  the  time  of  the  election, 
vision.  This  act  was  intended  to,  and  Cong.  Globe,  XVI.  App.  466.  Tiiis  is 
does,  clearly  identify  every  man's  ticket,  assuming  that  the  voter  adheres  strictly 
and  renders  it  easy  to  ascertain  exactly  to  party,  and  always  votes  the  "straight 
how  any  particular  person  voted.  That  ticket ; "  an  assumption  which  may  not 
secrecy  which  is  esteemed  by  all  authority  be  a  very  violent  one  in  the  majority  of 
to  be  essential  to  the  free  exercise  of  suf-  cases,  but  whicli  is  scarcely  creditable  to 
frage  Is  as  much  violated  by  this  law  as  the  manly  independence  and  self-reliance 
If  it  bad  declared  that  the  election  should  of  any  free  people ;  and  however  strongly 

58 


914  CONSTITUTIONAL  UMITATIONS.  [CH.  XVIL 

Every  ballot  should  be  complete  in  itself,  and  ought  not  to 
require  extrinsic  evidence  to  enable  the  election  ofi&cer  to  deter- 
mine the  voter's  intention.  Perfect  certainty,  however,  is  not 
required  in  these  cases.  It  is  sufficient  if  an  examination  leaves 
no  reasonable  doubt  upon  the  intention,  and  technical  accuracy  is 
never  required  in  any  case.  The  cardinal  rule  is  to  give  effect  to 
the  intention  of  the  voter,  whenever  it  is  not  left  in  uncertainty  ;^ 
but  if  an  ambiguity  appears  upon  its  face,  the  elector  cannot  be 
received  as  a  witness  to  make  it  good  by  testifying  for  whom  or 
for  what  office  he  intended  to  vote.' 

ditpoied  lespBlative  bodiet  may  be  to  act  was  decided  that  where  persons  who  had 
upon  it,  we  are  not  prepared  to  tee  any  Toted  at  an  election  had  declined  to  tea- 
such  rule  of  evidence  adopted  by  the  tify  concerning  their  qaaliflcations,  and 
courts.  If  a  voter  chooses  voluntarily  to  bow  they  had  voted,  it  was  competent  to 
exhibit  his  baUot  publicly,  perliaps  there  prove  their  declarations  that  they  were 
is  no  reason  why  those  to  whom  it  was  unnaturalized  foreigners,  and  had  voted 
shown  should  not  testify  to  its  contents ;  a  particular  way.  Compare  State  v. 
but  in  other  cases  the  knowledge  of  its  Hilmantel,  28  Wis.  422.  In  People  v. 
contents  is  his  own  exclusive  property,  Thacher,  56  N.  T.  625,  the  evidence  of 
and  he  can  neither  be  compelled  to  part  voters  as  to  bow  they  voted  was  received, 
with  it,  nor,  as  we  think,  is  any  one  else  and  as  they  did  not  object  to  giring  it,  it 
who  accidentally  or  surreptitiously  be-  was  held  proper.  See  on  this  subject 
comes  possessed  of  it,  or  to  whom  the  McCrary*s  Law  of  Elections,  §§  194, 105. 
ballot  has  been  shown  with  a  view  to  in-  [The  public  are  interested  in  preserving 
formation,  advice,  or  alteration,  at  liberty  the  secrecy  of  the  ballot  in  order  to  make 
to  make  the  disclosure.  Such  third  per-  bribery  ineffective,  and  a  statutory  re- 
son  might  be  guilty  of  no  legal  offence  if  quirement  tliat  before  the  voter  can  take 
he  should  do  so ;  but  he  is  certainly  in-  any  person  into  the  booth  with  him  to 
vading  the  constitutional  privileges  of  his  aid  him  in  making  out  his  ballot,  he  shall 
neighbor,  and  we  are  aware  of  no  sound  swear  that  he  is  unable  to  read  English,  is 
principle  of  law  which  will  Justify  a  court  mandatory.  Ellis  v.  May,  99  Mich.  638» 
in  compelling  or  even  permitting  liim  to  68  N.  W.  483, 26  L.  B.  A.  325.3 
testify  to  what  he  has  seen.  And  as  the  ^  People  v.  Matteson,  17  HI.  167 ;  Peo- 
law  does  not  compel  a  voter  to  testify,  pie  v.  Cook,  8  N.  Y.  67 ;  State  v.  Elwood, 
"surely  it  cannot  be  so  inconsistent  with  12  Wis.  561 ;  People  v.  Bates,  11  Mich, 
itself  as  to  authorize  a  judicial  inquiry  362 ;  Newton  v,  Kewell,  26  Minn.  629, 
upon  a  particular  subject,  and  at  the  6  N.  W.  846. 

same  time  industriously  provide  for  the  ^  People  r.  Seaman,  6  Denio,  409. 
concealment  of  the  only  material  facts  The  mental  purpose  of  an  elector  is  not 
upon  which  the  results  of  such  an  inquiry  provable ;  it  must  be  determined  by  his 
must  depend.*'  Per  Denio,  Ch.  J.,  in  Peo-  acts.  People  o.  Saxton,  22  N.  T.  300 ; 
pie  V.  Pease,  27  N.  Y.  46,  81.  It  was  held  Beanlstown  v.  Virginia,  76  111.  34.  But 
in  People  v,  Cicott,  16  Mich.  283,  that  see  McKinnon  v.  People,  110  UL  906; 
until  it  was  distinctly  shown  that  the  Kreitz  v,  Behrensmeyer,  126  HI.  141, 17 
elector  waived  his  privilege  of  secrecy,  N.  £.  282,  24  L.  R.  A.  69.  And  where 
any  evidence  as  to  the  charcter  or  con-  the  intent  is  to  be  gathered  from  the 
tents  of  his  ballot  was  inadmissible.  It  ballot,  it  is  a  question  of  law,  and  can- 
was  also  held  that  where  a  voter's  quali-  not  be  submitted  to  the  jury  as  one  of 
fication  was  in  question,  but  his  want  of  fact.  People  v,  McManus,  84  Barb.  620. 
right  to  vote  was  not  conceded,  the  privi-  "  In  canvassing  votes  of  electors  their 
lege  was  and  must  be  the  same ;  as  other-  Intentions  must  be  ascertained  from  their 
wise  any  person's  ballot  might  be  inquired  ballots,  which  must  be  counted  to  accord 
into  by  simply  asserting  his  want  of  quali-  with  such  intentions.  If  the  ballots  ex- 
flcation.    In  State  v.  Olin,  23  Wis.  319^  it  press  such  intentions  beyond  reasonable 
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The  ballot  in  no  case  should  contain  more  names  than  are 
authorized  to  be  yoted  for,  for  any  particular  office,  at  that  elec- 
tion ;  and,  if  it  should,  it  must  be  rejected  for  the  obvious  impos- 
sibility of  the  canvassing  officers  choosing  from  among  the  names 
on  the  ballot,  and  applying  the  ballot  to  some  to  the  exclusion  of 
others.  The  choice  must  be  made  by  the  elector  himself,  and  be 
expressed  by  the  ballot.  Accordingly,  where  only  one  supervisor 
was  to  be  chosen,  and  a  ballot  was  deposited  having  upon  it  the 
names  of  two  persons  for  that  office,  it  was  held  that  it  must  be 
rejected  for  ambiguity.^  It  has  been  decided,  however,  that  if  a 
voter  shall  write  a  name  upon  a  printed  ballot,  in  connection  with 
the  title  to  an  office,  this  is  such  a  designation  of  the  name  written 
for  that  office  as  sufficiently  to  demonstrate  his  intention,  even 
though  he  omit  to  strike  off  the  printed  name  of  the  opposing 
candidate.  The  writing  in  such  a  case,  it  is  held,  ought  to  pre- 
vail as  the  highest  evidence  of  the  voter^s  intention,  and  the 
failure  to  strike  off  the  printed  name  will  be  regarded  as  an 
accidental  oversight.^ 

doubt,  it  is  sufficient,  without  regard  tlie  duplicate  ballot  was  cast  Attornej- 
to  technical  inaccuracies,  or  the  form  General  v.  Ely,  4  Wis.  420;  Perkins  p. 
adopted  by  the  Toter  to  express  his  in-  Carraway,  60  Miss.  222.  If  the  name  of 
tentions.  Of  course  the  language  of  a  a  candidate  for  an  office  is  given  more 
ballot  is  to  be  construed  in  the  light  of  than  once,  it  is  proper  to  count  it  as  one 
all  facts  connected  with  the  election ;  ballot,  instead  of  rejecting  it  as  illegally 
thus,  the  office  to  be  filled,  the  names  of  tlirown.  People  t\  Holden,  28  Cal.  128; 
the  candidates  TOted  for,  or  the  subject  State  v.  Pierce,  86  Wis.  98. 
contemplated  in  the  proposition  submitted  ^  People  v.  Saxton,  22  N.  T.  800; 
to  the  electors,  and  the  like,  may  be  con-  Brown  v.  McCoUum,  76  Iowa,  470,  41 
sidered  to  aid  in  discoTering  the  inten-  N.  W.  197.  This  ruling  suggests  this 
tions  of  the  TOter."  Beck,  J.,  in  Hawes  query :  Suppose  at  an  election  where 
t;.  Miller,  66  Iowa,  396,  897,  9  N.  W.  807.  printed  slips  containing  the  names  of  can- 
See  Railroad  Co.  v.  Bearss,  39  Ind.  698.  didates.  with  a  designation  of  the  office, 
If  a  voter  marks  out  the  name  of  a  can-  are  supplied  to  voters,  to  be  pasted  over 
didate  for  a  certain  office  and  writes  the  names  of  opposing  candidates,  —  as 
opposite  it  the  name  of  another  person,  is  very  common, — a  ballot  should  be 
the  vote  must  be  counted  for  the  latter  found  in  tlie  box  contsining  the  names  of 
for  that  office ;  though  in  fact  he  is  a  a  candidate  for  one  office,  —  say  the 
candidate,  not  ifor  it,  but  for  some  other  county  clerk,  —  with  a  designation  of  the 
office.  The  intention  of  the  voter  must  office  pasted  over  the  name  of  a  candi- 
be  ascertained  from  the  face  of  the  bal-  date  for  some  other  office,  —  sny  coroner; 
lot.  Fenton  v,  Scott,  17  Oreg.  189,  20  so  tliat  the  ballot  would  contain  the  names 
Fac.  96.  of  two  persons  for  county  clerk,  and  of 
^  People  V,  Seaman,  6  Denio,  409.  See  none  for  coroner.  In  such  a  case,  is  tho 
also  Attorney-General  v.  Ely,  4  Wis.  420 ;  slip  the  highest  evidence  of  tlie  inten- 
Fcople  V.  Lpomis,  8  Wend.  396 ;  People  tion  of  the  voter  as  to  who  should  receive 
V.  Cook,  14  Barb.  269,  and  8  N.  T.  67;  his  suffrage  for  county  clerk,  and  must  it 
State  V.  Qriffey,  6  Neb.  101.  Such  a  be  counted  for  that  office  ?  And  if  so, 
vote,  however,  could  not  be  rejected  as  then  does  not  the  ballot  also  show  the  in- 
to candidates  for  other  offices  regularly  ten  tion  of  the  elector  to  cast  his  vote 
named  upon  the  ballot ;  it  would  be  void  for  the  pervon  for  coroner  whose  name 
only  as  to  the  particular  office  for  which  is  thus  accidentally  pasted   over,   and 
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The  name  on  the  ballot  should  be  clearly  expressed,  and  ought 
to  be  given  fully.  Errors  in  spelling,  however,  will  not  defeat  the 
ballot,  if  the  sound  is  the  same ;  ^  nor  abbreviations,^  if  such  as 
are  in  common  use  and  generally  understood,  so  that  there  can 
be  no  reasonable  doubt  of  the  intent.  And  it  would  seem  that 
where  a  ballot  is  cast  which  contains  only  the  initials  of  the 
Christian  name  of  the  candidate,  it  ought  to  be  sufficient,  as  it 
designates  the  person  voted  for  with  the  same  certainty  which  is 
commonly  met  with  in  contracts  and  other  private  writings,  and 
the  intention  of  the  voter  cannot  reasonably  be  open  to  any  doubt^ 

should  it  not  be  counted  for  that  person  1  61 ;  Kreitz  v,  Behrensmeyer,  126  IlL  141, 

The  case   of  People    t;.   Saxton    would  17  N.  £.  232,  24  Jm  R.  A.  69. 

seem  to  be  opposed  to  People  v.  Seaman,  ^  People  v.  Ferguson,  8  Cow.  102.   See 

6  Denio,  409,  where  the  court  refused  to  also,  upon  this  subject,  People  v.  Cook,  14 

allow  evidence  to  be  given  to  explain  the  Barb.  269,  and  8  N.  T.  67 ;  and  People  v. 

ambiguity  occasioned  by  the  one  name  Tisdale,  1  Doug.  (Mich.)  69. 

being  placed  upon  tlie  ticket,  without  tiie  '  In  People  v,  Ferguson,  8  Cow.  102, 

other  being  erased.    '*  The  intention  of  it  was  held  that,  on  the  trial  of  a  cou- 

the  elector  cannot  be  thus  inquired  into,  tested  election  case  before  a  jury,  ballots 

when  it  is  opposed  or  hostile  to  the  paper  cast  for  H.  F.  Yates  should  be  counted 

ballot  which  he  has  deposited  in  the  bal-  for  Henry  F.  Yates,  if,  under  the  circum- 

lot-box.    We  might  with  the  same  pro-  stances,  the  jury  were  of  the  opinion  they 

priety  permit  it  to  be  proved  that  he  were  intended  for  him ;  and  to  arrive  at 

intended  to  vote  for  one  man,  when  his  that  intention,  it  was  competent  to  prove 

ballot  was  cast  for  another;  a  species  of  that  be  generally  signed  his  name  H.  F. 

proof  not  to  be  tolerated."    Per  Whittle-  Tates  ;  that  he  had  before  held  the  same 

self,  J.    See  also  Newton  v.  Newell,  26  office  for  which  these  votes  were  cast,  and 

Minn.   629,  6  N.  W.  346.    The  case  of  was  then  a  candidate  again ;  that  the  peo- 

People  V.  Cicott,  16  Mich.  283,  is  also  op-  pie  generally  would  apply  the  abbrevia- 

posed  to  People  v,  Saxton.    In  the  Michi-  tion  to  him,  and  that  no  other  person  was 

gan  case,  a  slip  for  tlie  office  of  sheriff  known  in  the  county  to  whom  it  would 

was  pasted  over  the  name  of  the  candi-  apply.    This  ruling  was  followed  in  Peo- 

date  for  another  county  office,  so  that  the  pie  v.  Seaman,  6  Denio^  409,  and  in  People 

ballot  contained  the  names  of  two  candi-  t* .  Cook,  14  Barb.  269,  and  8  N.  Y.  67.  The 

dates  for  sheriff.    It  was  argued  that  the  courts  also  held,  in  these  cases,  that  the 

slip  should  be  counted  as  the  best  evi-  elector  voting  the  defective  ballot  might 

dence  of  the  voter's  intention ;  but  the  give  evidence  to  enable  the  jury  to  apply 

court  held  that  the  ballot  could  be  counted  it,  and  might  testify  that  he  intended  it 

for  neither  candidate,  because  of  its  am-  for  the  candidate  the  initials  of  whose 

biguity.    And  a  like  rule  is  laid  down  as  name  he  had  given.   In  Attorney-General 

to  a  provision  in  the  Illinois  Constitution  v.  Ely,  4  Wis.  420,  429,  a  rule  somewhat 

which  requires  that,  if  more  persons  are  different  was  laid  down.    In  that  case, 

designated  for  any  office  than  there  are  Matthew  H.  Carpenter  was  candidate  fur 

candidates  to  be  elected,  such  part  of  the  the  office  of  prosecuting  attorney ;  and 

ticket  shall  not  be  counted  for  either,  besides  the  perfect  ballots  there  were 

Tliis  provision  is  obligatory  where  only  others  cast  for  '*  D.  M.  Carpenter,"  "  M. 

one  name  is  printed  on  the  ticket,  and  it  D.  Carpenter,"  "  M.  T.  Carpenter,"  and 

remains  unerased  and  anotlier  is  written  "Carpenter."    The  jury  found  that  there 

in.     Kreitz  v.  Behrensmeyer,  126  111.  141,  was  no  lawyer  in  the    county  by    the 

17  N.  E.  232,  24  L.  B.  A.  69.  name  of  D.  M.  Carpenter.  M.  D.  Carpen- 

1  People  V.  May  worm,  6  Mich.  146 ;  ter,  M.  T.  Carpenter,  or  whose  suniaroe 

Attorney-General  v.  Ely,  4    Wis.    420;  was  Carpenter,  except  the  relator,  Mat- 

Gumm  V,  Hubbard,  97  Mo.  311,  11  S.  W.  thew  H.  Carpenter;  tliat  the  relator  was 
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As  the  law  knows  only  one  Christian  name,  the  giving  of  an  ini- 
tial to  a  middle  name  when  the  party  has  none,  or  the  giving  of  u 

a  practising  attorney  of  the  county,  and  when  given  and  cast,  intended,  by  the 
eligible  to  the  office,  and  that  the  votes  electors  who  gave  and  cast  the  same  re- 
above  mentioned  were  all  given  and  in-  spectively,  to  be  given  and  cast  for  Mat- 
tended  by  the  electors  for  the  relator,  thew  U.  Carpenter,  the  relator.  Such 
The  court  say:  "  Hdw  was  the  intention  being  the  case,  it  clearly  follows  that 
of  the  voter  to  be  ascertained?  By  they  should  be  counted  for  him."  See 
reading  the  name  on  the  ballot,  and  as-  also  State  v.  El  wood,  12  Wis.  551 ;  Peo- 
certaining  who  was  meant  and  intended  pie  e.  Pease,  27  N.  Y.  45,  84,  per  Denio, 
by  that  name?  I*  no  evidence  admissible  Ch.  J. ;  Taikington  v.  Turner,  71  Hi.  284  ; 
to  show  who  was  intended  to  Ite  vote<l  Clark  v.  Robinson,  88  III.  498;  Kreiizv. 
for  under  the  various  appellations,  except  Behrensmeyer,  126  III.  141,  17  N.  E. 
such  evidence  as  is  contained  in  the  bal-  282,  24  L.  R.  A.  59 ;  ^taie  v,  Williams, 
lot  iUelf  ?  Or  may  you  gather  the  inten-  95  Mo.  159,  8  S.  W.  415;  Sute  v.  Gates, 
tionof  the  voter  from  the  ballot,  explained  48  Conn.  533.  In  Wimmer  v.  Eaton,  72 
by  the  surroundinjr  circumstances,  fmm  Iowa,  874,  84  N.  W.  170;  ballots  for 
facts  of  a  general  public  nature  connected  F.  W.  were  counted  for  £.  W.,  who  was 
with  the  election  and  the  different  can-  a  regular  candidate,  there  being  no  one 
didates,  which  may  aid  you  in  coming  to  eligible  or  running  named  F.  W. 
the  right  conclusion  ?  These  facts  and  In  Opinions  of  Judges,  88  Me.  659,  it 
drcumstanoes  might,  perhaps,  be  adduced  was  held  that  votes  could  not  be  counted 
so  clear  and  strong  as  to  lead  irresistibly  by  the  canvassers  for  a  person  of  a  dif- 
to  the  inference  that  a  vote  given  for  Car-  ferent  name  fnmi  that  expressed  by  the 
penter  was  intended  to  be  cast  for  Mat-  ballot,  even  though  the  only  difiference 
thew  H.  Carpenter.  A  contract  may  be  consisted  in  the  initial  to  the  middle 
read  by  the  light  of  the  surrounding  cir-  name.  See  also  Opinions  of  Justices,  64 
cumstances,  not  to  contradict  it,  but  in  Me.  588.  And  in  People  v.  Tisdale,  1 
order  more  perfectly  to  understand  the  Doug.  (Mich.)  59,  followed  in  People  v. 
intent  and  meaning  of  the  parties  who  Iliggins,  3  Mich.  233,  it  was  held  that  no 
made  U.  By  analogous  principles,  we  extrinsic  evidence  was  admissible  on  a 
think  that  these  facts,  and  others  of  like  trial  in  court  in  explanation  or  support 
nature  connected  with  the  election,  could  of  the  ballot ;  and  that,  unless  it  showed 
be  given  in  evidence,  for  the  purpose  of  u^ion  its  face  for  whom  it  was  designed, 
aiding  the  jury  in  determining  who  was  it  must  be  rejected.  And  it  was  also 
intended  to  be  voted  for.  In  New  York,  held,  that  a  ballot  for  "J.  A.  Dyer"  did 
courts  have  gone  even  farther  than  this,  not  show,  upon  its  face,  that  it  was  in- 
and  held,  that  not  only  facts  of  public  tended  for  the  candidate  James  A.  Dyer, 
notoriety  might  be  given  in  evidence  to  and  therefore  could  not  be  counted  with 
show  the  intention  of  the  elector,  but  that  the  ballots  cast  for  him  by  his  full  name, 
the  elector  who  cast  the  abbreviatea  bai-  This  rule  is  convenient  of  applicntion, 
lot  may  be  sworn  as  to  who  was  intended  but  it  probably  defeats  the  intention  of 
by  it.  People  i^.  Ferguson,  8  Cow.  102.  the  electors  in  every  case  to  which  it  is 
But  this  is  pushing  the  doctrine  to  a  great  applied,  where  the  rejected  votes  couM 
extent;  further,  we  think,  than  considera-  influence  the  result,  —  an  intention,  too, 
tion  of  public  policy  and  the  well-being  of  which  we  think  is  so  apparent  on  the  hnl- 
society  will  warrant ;  and  to  restrict  the  lot  itself,  that  no  person  would  be  in  real 
rule,  and  say  that  the  jury  must  deter-  doubt  concerning  it  In  People  v.  Pease, 
mine  from  an  inspection  of  the  ballot  it-  27  N.  Y.  45,  64,  in  which  Moses  M.  Smith 
self,  from  the  letters  upon  it,  aside  from  was  a  candidate  for  country  treasurer,  «9e/- 
all  extraneous  facts,  who  was  intended  to  </en,  J.,  says  :  "  According  to  well-settled 
be  designated  by  the  ballot,  is  establish-  rules,  the  board  of  canvassers  erred  in  re- 
ing  a  principle  unnecessarily  cautious  and  fusing  to  allow  to  the  relator  the  nineteen 
limited.  In  the  present  case,  the  jury,  rotes  given  for  Moses  Smith  and  M.  M. 
from  the  evidence  before  them,  found  Smith;"  and  although  we  think  this  doc- 
tliat  the  votes  [above  described]  were,  trine  correct,  the  cases  be  cites  in  support 
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wrong  initial,  will  not  render  the  ballot  nugatory*;^  nor  will  a 

failure  to  give  the  addition  to  a  name  —  such  as  "Junior'*  — 
render  it  void,  as  that  is  a  mere  matter  of  description,  not  con- 
stituting a  part  of  the  name,  and  if  given  erroneously  may  be 
treated  as  surplusage.'    But  where  the  name  upon  the  ballot  is 

of  it  (8  Cow.  102,  and  5  Denio,  409)  would  in  not  counting  the  ballots  with  the  nanie 

only  warrant  a  jury,  not  the  canirasaen,  Benjamin   Welch  for  Benjamin  Welch, 

in  allowing  them ;  or,  at  least,  those  cast  Jr.,  it  is,  doubtless,  correct    But  eup- 

for  M.  M.  Smith.    The  case  of  People  v.  pose  the  canvassers  liad  seen  fit  to  do  so, 

Tisdale  was  again  followed  in  People  r.  could  the  court  hold  thej  were  guilty  of 

Cioott,  16  Mich.  283 ;  the  majority  of  the  usurpation  in  thus  counting  and  allowing 

court,  however,  expressing  the  opinion  them?    Could  not  the  canvassers  take 

that  it  was  erroneous  in  principle,  but  notice  of  such  facts  of  general  public 

tliat  it  had  been  too  long,  (twenty-five  notoriety  as  everybody  else  would  take 

years),  the  settled  law  of  the  State  to  be  notice  of  ?    Or  must  they  shut  their  eyes 

disturbed,  unless  by  the  legislature.    In  to  facts  which  all  other  persons  must  see  ? 

Massachusetts,  it  is  held  that  votes  cast  The  facts  are  these :  Benjamin  Welcli, 

for  "  L.  Clark "  cannot  be  counted  by  the  Jr.,  and  James  M.  Cook  are  the  candi- 

canvassert  for  Leonard  Clark,  though  it  dates,  and  the  only  candidates,  for  Staie 

is  intimated  that  on  a  trial  in  court  it  Treasurer.    These   facts  are    notorious, 

might  be  shown  that  he  was  entitled  to  and  the  two  political  parties  make  deter- 

them.    Clark  v.  County  Examiners,  126  mined  efforts  to  elect  one  or  the  other. 

Mass.  282.  Certain    votes   are    cast    for  Benjamin 

1  People  V.  Cook,  14  Barb.  259,  8  N.  Y.  Welch,  with  the  descriptive  word  "  jun- 

67 ;  State  v.  Gates,  43  Conn.  &33.    But  ior  "  omitted.    The  name  is  correct,  but, 

see  Opinions  of  Judges,  38  Me.  697.  as  thus  given,  it  may  apply  to  some  one 

^  People  V.  Cook,  14  Barb.  269  and  8  else;  but  it  would  be  to  a  person  notu- 

N.  Y.  67.    In  this  case,  the  jury  found,  riously   not  a  candidate.    Under    those 

as  matter  of  fact,  that  ballots  given  for  circumstances,  when  the  facts  of  which 

Benjamin  Welch  were  intended  for  Ben-  it   would  be  necessary  to    take    notice 

jamin   Welch,  Jr. ;  and  the  court  held  have  occurred  under  their  own  supervi- 

that,  as  a  matter  of  law,  they  should  have  sion,  and  are  universally  known,  so  that 

been  counted  for  him.    It  was  not  de-  the  result  of  a  contest  in  the  courts  could 

cided,  however,  that  the  canvassers  were  not  be  doubtful,  is  there  any  reason  why 

at  liberty  to  allow  the  votes  to  Bei^amin  the  canvassers  should  not  take  notice  of 

Welch,  Jr. ;  and  the  judge  delivering  the  these  facts,  count  the  votes  which  a  jury 

prevailing  opinion  in  the  Court  of  Ap-  would    subsequently    be    compelled   to 

peals  says   (p.  81),  that  the  State  can-  count,  and  thus  save  the  delay,  expense, 

vassers  cannot  be  charged  with  error  in  vexation,  and  confusion  of  a  contest!    If 

refusing  to  add  to  the  votes  for  Benjamin  their  judicial  power  extends  to  a  deter- 

Welch,  Jr.,  those  which  were  given  for  mination  of  what  are  common  and  well- 

Benjsmin    Welch,   without   the   junior,  known  abbreviations,  and  what  names 

*'They  had  not   the  means  which  the  spelled  differently  are  idem  sonans,  why 

court  possessed,  on  the  trial  of  this  issue,  may  it  not  also  extend  to  the  facts,  of 

of  obtaining,  by  evidence   aliunde^   the  which  there  will  commonly  be  quite  as 

several  county  returns,  the  intention  of  little  doubt,  as  to  who  are  the  candidates 

the  voters,  and  the  identity  of  the  candi-  at  the  election  over  which  they  preside  ? 

date  with  the  name  on  the  defective  bul-  It  seems  to  us  that  in  every  case  where 

lots.    Their  judicial  power  extends  no  the  name  given  on  the  ballot,  tliough  in 

further  than  to  take  notice  of  such  facts  some  particulars  imperfect,  is  not  differ- 

of  public  notoriety  as  that  certain  well-  ent  from  that  of  the  candidate,  and  facts 

known  abbreviations  are  generally  used  of  general  notoriety  leave  no  doubt  in  the 

to  designate  particular  names,  and  the  minds  of  canvassers  that  it  was  intended 

like."    So  far  as  this  case  holds  that  the  for  him,  the  canvassers  should  be  at  lil>- 

canvassers  are  not  chargeable  with  error  erty  to  do  what  a  jury  would  afterwards 
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altogether  different  from  that  of  a  candidate,  not  the  same  in 
sound  and  not  a  mere  abbreviation,  the  evidence  of  the  voter 
cannot  be  received  to  show  for  whom  it  was  intended.^ 

Upon  the  question  how  far  extrinsic  evidence  is  admissible  by 
way  of  helping  out  any  inperfections  in  the  ballot,  no  rule  can  be 
laid  down  which  can  be  said  to  have  a  preponderating  weight  of 
authority  in  its  support.  We  think  evidence  of  such  facts  as  may 
be  called  the  circumstances  surrounding  the  election  —  such  as 
who  were  the  candidates  brought  forward  by  the  nominating  con- 
ventions; whether  other  persons  of  the  same  names  resided  in 
the  district  from  which  the  officer  was  to  bo  chosen,  and  if  so 
whether  they  were  eligible  or  had  been  named  for  the  office ;  if  a 
ballot  was  printed  imperfectly,  how  it  came  to  be  so  printed,  and 
the  like  —  is  admissible  for  the  purpose  of  showing  that  an  im- 
perfect ballot  was  intended  for  a  particular  candidate,  unless  the 
name  is  so  different  that  to  thus  apply  it  would  be  to  contradict 
the  ballot  itself ;  or  unless  the  ballot  is  so  defective  that  it  fails 
to  show  any  intention  whatever :  in  which  cases  it  is  not  admis- 
sible.^ And  we  also  think  that  in  any  case  to  allow  a  voter  to 
testify  by  way  of  explanation  of  a  ballot  otherwise  fatally  defec- 
tive, that  he  voted  the  particular  ballot,  and  intended  it  for  a 
particular  candidate,  is  exceedingly  dangerous,  invites  corruption 
and  fraud,  and  ought  not  to  be  suffered.  Nothing  is  more  easy 
than  for  reckless  parties  thus  to  testify  to  their  intentions,  with- 
out the  possibility  of  their  testimony  being  disproved  if  untrue ; 
and  if  one  falsely  swears  to  having  deposited  a  particular  ballot, 
unless  the  party  really  depositing  it  sees  fit  to  disclose  his  knowl- 
edge, the  evidence  must  pass  unchallenged,  and  the  temptation 
to  subornation  of  perjury,  when  public  offices  are  at  stake,  and 
when  it  may  be  committed  with  impunity,  is  too  great  to  allow 
such  evidence  to  be  sanctioned.     While  the  law  should  seek  to 

be  compeUed  to  do»-~  count  it  for  such  McOrary,  in  his  Law  of  Elections,  derotes 

candidate.    See  People  v,  Kennedy,  87  his  seyenth    chapter    to  a   careful  dis- 

Micli.  67.    Compare  Clarke  v.  County  cussion  of  the  general  subject  of  imper- 

Examiners,  126  Mass.  282.  feet  ballots. 

1  A  Tote  for  "  Pence"  cannot  be  shown  >  The  text  is  quoted  with  approval  in 

to  have  been    intended   for  "Spence."  Kreitz  v.  Behrensmeyer,  125  III.  141,  17 

Hart  V.  Evans,  8  Pa.  St   18.    Where,  N.  E.  282,  24  L.  R.  A.  69,  but  Ui  that  case 

however,  wrong  initials  were  given  to  the  after  a  recount  had  been  made  and  his 

Christian  name,  the  ballots  were  allowed  ballot  identified  by  its  number,  a  Toter 

to  the  candidate ;  the  facts  of  public  no-  *was  allowed  to  testify  that  a  certain  slip 

toriety  being  such  as  to  show  that  they  upon  it  was  not  there  when  it  left  his 

were  intended  for  him.    Attorney-Gen*  hands ;  and  that  in  writing  in  a  candi- 

eral  v.  Ely,  4  Wis.  420.    This  case  goes  date's  name,  the  name  of  the  office  was 

fluther,  in  permitting  mistakes  in  baU  partly  obliterated  by  accident,  though,  if 

lots  to  be  corrected  on  parol  evidence,  the  latter  was  wholly  obliterated,  the  vote 

than    any   other    in    the  books.     Mr.  could  not  be  counted. 
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give  effect  to  the  intention  of  the  voter,  whenever  it  can  be 
fairly  ascertained,  yet  this  intention  must  be  that  which  is  ex* 
pressed  in  due  form  of  law,  not  that  which  remains  hidden  in 
the  elector's  breast;  and  whore  the  ballot,  in  connection  with 
such  facts  surrounding  the  election  as  would  be  provable  if  it 
were  a  case  of  contract,  does  not  enable  the  proper  officers  to 
apply  it  to  one  of  the  candidates,  policy,  coinciding  in  this 
particular  with  the  general  rule  of  law  as  applicable  to  other 
transactions,  requires  that  the  ballot  shall  not  be  counted  for 
such  candidate.^ 

The  ballot  should  also  sufficiently  show  on  its  face  for  what 
office  the  person  name4  upon  it  is  designated:  but  here  again 
technical  accuracy  is  not  essential,  and  the  office  is  sufficiently 
named  if  it  be  so  designated  that  no  reasonable  doubt  can  exist 
as  to  what  is  meant.  A  great  constitutional  privilege  —  the 
highest  under  the  government  —  is  not  to  be  taken  away  on  a 
mere  technicality,  but  the  most  liberal  intendment  should  be  made 
in  support  of  the  elector's  action  wherever  the  application  of  the 
common-sense  rules  which  are  applied  in  other  cases  will  enable 
us  to  understand  and  render  it  effectual.^ 

1  This  is  substantially  the  New  York  651.      So    where   trustees   of    common 

rule  as  settled  by  the  later  decisions,  if  schools  were  to  be  voted  for,  it  was  held 

we  may  accept  the  opinion  of  Denio,  Ch.  that  votes  for  trustees  of  public  scliools 

J.,  in  People  v.  Pease,  27  N.  Y.  45.  84,  as  sliould    be    counted ;    there    being    no 

taking  the  correct  view  of  those  decisions,  trustees  to  be  voted  for  at   that  elec- 

See  People  v,  Cicott,  16  Mich.  288.  for  a  tion  except  trustees  of  common  schools, 

discussion  of  this  point.     Also  State  r.  People  v,  McManus,  34  Barb.  620.     In 

Qriffej,  6  Neb.  101 ;  Clark  t;.  County  Ex-  Phelps  v.  Ooldthwaite,  16  Wis.  146,  where 

aminers,  126  Mass.  282.  a  city  and  also  a  county  superintendent 

3  In  People  v.  Matteson,  17  III.  167,  it  of  schools  were  to  be  chosen  at  the  same 
was  held  that  where  "police  magistrates"  election,  and  ballots  were  cast  for  "so- 
were  to  be  chosen,  votes  cast  for  "  police  perintendent  of  schools,"  without  furtlier 
justices "  should  be  counted,  as  they  designation,  parol  evidence  of  surround- 
sufficiently  showed  upon  their  face  the  ing  circumstances  was  admitted  to  enable 
intention  of  the  voters.  So  where  the  the  proper  application  to  be  made  of  the 
question  was  submitted  to  the  people,  ballots  to  the  respective  candidates.  In 
whether  a  part  of  one  county  should  be  Peck  v,  Weddell,  17  Ohio  St.  271,  an  act 
annexed  to  another,  and  the  act  of  sub-  proYiding  for  an  election  on  the  question 
mission  provided  that  the  electors  might  of  the  removal  of  a  county  seat  to  the 
express  their  clioice  by  voting  "for  de-  "town"  of  Bowling  Green,  was  held  not 

taching  R ,"  or  "  against  detaching  invalid  by  reason  of  Bowling  Green  being 

B ,"  it  was  held  that  votes  cast  for  in  law  not  a  "  town,"  but  an  incorporated 

**  R attached,"  and  for  '^  R de-  village.     In  voting  for  a  county  seat  it 

tached,"  and '' for  division,"  and  "  agaiitt*  was  held  proper  to  count  votes  cast  for 

division,"  were  properly  counted  by  the  a  town  by  its  popular,  which  differed 

canvassers,  as  the  intention  of  the  voters  from  its  legal,  name.      State  v.  Caven, 

was  clearly  ascertainable  from  the  ballots  22  Iowa,  848.    Ballots  in  all  such  cases 

themselves  with  the  aid  of  the  extrinsic  should  receive  such  a  oonstruction  as  will 

facts  of  a  public  nature  connected  with  make  them  valid  if  they  are  capable  of 

the  election.     State  v.  Elwood,  12  Wis.  it    Cattell  v.  Lowry,  45  Iowa,  478;  Stale 
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Where  more  than  one  office  is  to  be  filled  at  an  election,  the 
law  maj  either  require  all  the  persons  voted  for,  for  the  several 
offices,  to  be  so  voted  for  bj  each  elector  on  the  same  ballot,  or 
it  may  provide  a  different  receptacle  for  the  ballots  for  some  one 
office  or  set  of  offices  from  that  which  is  to  receive  the  others. 
In  such  a  case  each  elector  will  place  upon  the  ballot  to  be  depos- 
ited in  each  box  the  names  of  such  persons  as  he  desires  to  vote 
for,  for  the  different  offices  to  be  filled  at  the  election  for  which 
that  box  is  provided.  If,  for  instance,  State  and  township  officers 
are  to  be  chosen  at  the  same  election,  and  the  ballots  are  to  be 
kept  separate,  the  elector  must  have  different  ballots  for  each; 
and  if  he  should  designate  persons  for  a  township  office  on  the 
State  ballot,  such  ballot  would,  to  that  extent,  be  void,  though  the 
improper  addition  would  not  defeat  the  ballot  altogether,  but 
would  be  treated  as  surplusage,  and  the  ballot  be  held  good  as  a 
vote  for  the  State  officers  designated  upon  it.^  But  an  accidental 
error  in  depositing  the  ballot  should  not  defeat  it.  If  an  elector 
should  deliver  the  State  and  township  ballots  to  the  inspector  of 
election,  who  by  mistake  should  deposit  them  in  the  wrong  boxes 
respectively,  this  mistake  is  capable  of  being  corrected  without 
confusion  when  the  boxes  are  opened,  and  should  not  prevent  the 
ballots  being  counted  as  intended.  And  it  would  seem  that,  in 
any  case,  the  honest  mistake,  either  of  the  officer  or  the  elector, 
should  not  defeat  the  intention  of  the  latter,  where  it  was  not  left 
in  doubt  by  his  action.^ 

The  elector  is  not  under  obligation  to  vote  for  every  office  to  be 
filled  at  that  election  ;  nor  where  several  persons  are  to  be  chosen 
to  the  same  office  is  he  required  to  vote  for  as  many  as  are  to  be 
elected.  He  may,  vote  for  one  or  any  greater  number,  not  to  ex- 
ceed the  whole  number  to  be  chosen.  In  most  of  the  States  a 
plurality  of  the  votes  cast  determines  the  election  ;  in  others,  as 
to  some  elections,  a  majority ;  but  in  determining  upon  a  majority 

r.  Metzger,  26  Kan.  896.    And  the  e1ec>        ^  See  People  v.  Cook,  14  Barb.  260  and 

tion  should  not  be  set  aside  when  the  S  N.  T.  67. 

win  of  the  people  is  fairly  ascertahi-        >  People  o.  Bates,  11  Mich.  802.    See 

able  from  it.    Holland  v,  Dayis,  36  Ark.  Lanier  u.  Gallatas,  13  La.  Ann.  175;  Mo- 

446,  460.     An  obvious  misprint  of  "2"  Kinney  u,  O'Connor,  26  Tex.  5.    But  in- 

for  "  1 "  before  'district"  will  not  avoid  spectors  of  election  have  no  authority,  on 

counting  the  votes  cast  in  the  first  dis-  the  assertion  of  a  voter  that  he  has  voted 

trict.     IngUs  v.  Shepherd,  67  Cal.  469,  by  mistake  in  the  wrong  precinct,  to  witli- 

8  Pac.  5.    [Where  two  or  more  offices  draw  from  the  ballot-box  and  destroy  a 

are  to  be  filled,  the  ballots  must  show  ballot  which  he  professes  to  identify  as 

for  which  offices  the  candidates  named  the  one  cast  by  him.    Harbaugh  v.  Clcott, 

on  the  ballot  are  intended.    Page  v.  Kuy-  33  Mich.  241. 
kendall,  161  m.  319,  48  N.  £.  1114,  82 
L.  R.  A.  656.] 
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or  plurality,  the  blank  votes,  if  any,  are  not  to  be  counted ;  and  a 
candidate  may  therefore  be  chosen  without  receiving  a  plurality 
or  majority  of  voices  of  those  who  actually  participated  in  the 
election.  Where,  however,  two  offices  of  the  same  name  were  to 
be  filled  at  the  same  election,  but  the  notice  of  election  specified 
one  only,  and  the  political  parties  each  nominated  one  candidate, 
and,  assuming  that  but  one  was  to  be  chosen,  no  elector  voted 
for  more  than  one,  it  was  held  that  the  one  having  a  majority  was 
alone  chosen ;  that  the  opposing  candidate  could  not  claim  to  be 
also  elected,  as  having  received  the  second  highest  number  of 
votes,  but  as  to  the  other  office  there  had  been  a  failure  to  hold 
an  election.^ 

The  Freedom  of  EUetions. 

To  keep  every  election  free  of  all  the  influences  and  surround- 
ings which  miglit  bear  improperly  upon  it,  or  might  impel  the 
electors  to  cast  their  suffrages  otherwise  than  as  their  judgments 
would  dictate,  has  always  been  a  prominent  object  in  American 
legislation.^  We  have  referred  to  fundamental  principles  which 
protect  the  secrecy  of  the  ballot,  but  in  addition  to  these  there 
are  express  constitutional  and  statutory  provisions  looking  to  the 
accomplishment  of  the  same  general  purpose.  It  is  provided  by 
the  constitutions  of  several  of  the  States  that  bribery  of  an  elector 
shall  constitute  a  disqualification  of  the  right^  to  vote  or  to  hold 

1  People  V,  Kent  County  CanTassera,  to  Buch  method  of  voting,  and  the  consti- 
11  Miuh.  111.  Where  officers,  e.  g.  alder-  tution  must  dearly  disctoie  such  author> 
men,  one  for  a  long  term  and  one  for  a  itj  before  such  innovation  in  the  exercise 
short  term,  are  to  be  chosen,  if  there  is  of  the  elective  franchise  is  justified.^ 
no  designation  of  the  terms  upon  the  ^  For  decisions  Waring  upon  the  free- 
ballot,  it  must  be  ngected.  Mllligan*8  dom  of  elections  and  disorder  or  intimi- 
App.,  06  Pa.  St.  222.  [A  statute  provid.  dation  to  control  it,  see  Commonwealth 
ing  for  "cumulative'*  voting,  giving  the  o. Hoxey,  IS  Mast.  884;  Commonwealth 
right  to  an  elector  of  a  district  in  which  v.  McHale,  97  Pa.  St  897;  Respublica  v, 
more  than  one  representative  to  the  State  Gibbs,  8  Teates,  429, 4  Dall.  268 ;  State 
legislature  is  to  be  elected,  to  cast  one  v  Franks,  88  Tez.  640 ;  State  v.  Mason, 
vote  for  each,  or  to  cast  as  many  votes  14  La.  Ann.  605;  United  States  v.  Cruik* 
as  there  nre  representatives  to  be  elected  shank,  92  U.  S.  642;  Roberts  v.  Calvert, 
from  the  district,  and  distribute  them  as  08  N.  C.  680,  4  S.  £.  127;  Patton  v. 
he  chooses,  was  held  void  in  Maynard  i;.  Coates,  41  Ark.  Ill ;  Tarboz  o.  Sughrue, 
Board  of  Canvassers.  84  Mich.  228,  47  86  Kan.  225,  12  Pac.  085;  Brassard  r. 
N.  W.  756, 11  L.  B.  A.  882.  The  opinion  Langevin,  1  Can.  Sup.  Ct  146.  pn  In- 
in  this  case  proceeds  upon  the  theory  that  diana  the  very  remarkable  device  of  giv- 
without  express  constitutional  authority  ing  the  bribed  elector  the  right  to  sue 
the  legislature  cannot  authorize  an  elector  the  briber  for  a  penalty  of  three  hundred 
to  cast  more  than  one  ballot  for  the  same  dollars  and  attorney's  fees  was  recently 
person  for  a  single  office :  that  tiie  history  adopted,  and  was  sustained  in  State  v. 
and  traditions  of  the  elective  franchise  Schoonover,  186  Ind.  626,  86  N.  E.  119, 
as  interpreted  by  the  courts  is  opposed  21  L.  R.  A.  767.3 
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office ;  ^  the  treating  of  an  elector,  with  a  view  to  influence  his 
vote,  is  in  some  States  made  an  indictable  offence;^  courts  are 
not  allowed  to  be  held,  for  the  two  reasons,  tliat  the  electors 
ought  to  be  left  free  to  devote  their  attention  to  the  exercise  of 
this  high  trust,  and  that  suits,  if  allowed  on  that  day,  might  be 
used  as  a  means  of  intimidation  ;  ^  legal  process  in  some  States, 
and  for  the  same  reasons,  is  not  permitted  to  be  served  on  that 
day ;  intimidation  of  voters  by  threats  or  otherwise  is  made  pun- 
ishable ;  ^  and  generally  all  such  precautions  as  the  people  in 
framing  their  organic  law,  or  the  legislature  afterwards,  have 
thought  might  be  made  available  for  the  purpose,  have  been  pro- 
vided with  a  view  to  secure  the  most  completely  free  and  un- 
biassed expression  of  opinion  that  shall  be  possible. 

1  See  the  Constitutionfl  of  Maryland,  26  Atl.  1,  17  L.  R.  A.  864;  Ratledge  v. 
Missouri,  New  Jersey,  West  Virginia,  Crawford,  91  Cal.  626,  27  Pac.  779,  18 
Oreffon,  Cnlifomia,  Kansas,  Texas,  Ar-  L.  R.  A.  761,  and  note ;  State  v.  Harden, 
kansas,  Rhode  Island,  Alabama,  Florida.  77  Wis.  601.  46  N.  W.  S99,  10  L.  R.  A. 
New  York,  Massachusetts,  New  Hamp-  166;  Talcott  v.  Philbrick,  69  Conn.  472, 
shire,  Vermont,  NeTada,  Tennessee,  Con-  20  Atl  486,  10  L.  R.  A.  leoj 
necticiit,  Louisiana,  Mississippi,  Ohio,  *  State  v.  Rutledge,  8  Humph.  82. 
Wisconsin.  And  it  has  l»een  held  on  And  see  the  provision  in  the  Constitution 
general  principles  that  if  an  elector  is  in-  of  Vermont  on  this  subject.  A  resort  to 
duced  to  vote  in  a  particular  way  by  the  this  species  of  influence  would  generally, 
payment  or  promise  of  any  money  or  at  the  present  time,  prejudice  the  can- 
other  valuable  consideration  for  such  didate's  interests  instead  of  advancing 
vote,  his  vote  should  be  rejected  as  ille-  them,  but  such  has  not  always  been  the 
gal.  State  v.  Olin,  23  Wis.  809.  The  case.  Mr.  Madison,  after  performing  val- 
power  to  reject  for  such  a  reason,  how-  uable  service  for  the  State  in  its  logisla- 
ever,  is  not  in  the  inspectors,  but  in  t)ie  ture,  was  defeated  when  offering  himself 
court  in  wliich  the  right  to  try  the  title  for  reflection,  in  the  very  crisis  of  the 
to  the  office  is  vested.  State  v.  Purdy,  Revolution,  by  the  treating  of  Iiis  oppo- 
86  Wis.  213,  17  Am.  Rep.  486.  In  this  nent.  See  his  Life  by  Rives,  Vol.  I. 
case  it  was  held  to  be  a  sufficient  reason  p.  179.  The  Constitution  of  Louisiana 
for  the  court  to  reject  votes,  tl\ac  they  [1879]  requires  tlie  General  Assembly  to 
were  obtained  by  means  of  the  candl-  forbid  by  law  the  giving  away  or  selling 
date's  promise  to  perform  the  duties  of  of  intoxicating  drinlcs  on  the  day  of  eleo- 
tlie  office  for  less  than  the  official  salary,  tion  within  one  mile  of  any  election  prfr> 
[It  is  frequently  provided,  in  order  to  dnct.    Art.  190. 

make   briliery   ineffective,    that   ballots  '  But  it  was  held  in  New  York  that 

bearing  distinguishing  marks  are  void,  the  statute  of  that  State  forbidding  the 

That  imprints  appearing  upon  all  ballots  holding  of  courts  on  election  days  did  not 

and  imprinted  thereon  at  time  of  print-  apply  to  the  local  elections.    Matter  of 

ing,  even  though  unlawful,  are  not  distin-  Election  Law,  7  Hill,  194 ;  Redfleld  v. 

guisiiing  marks,  see  State  v,  Saxon,  80  Florence,  2  E.  D.  Smith,  889. 

Fla.  668,  12  So.  218,  18  L.  R.  A.  721 ;  see  «  As  to  what  shall  constitute  intimida- 

other  cases  in  note  on  Australian  Ballot  tion,  see  Respublica  v.  Gibbs,  8  Teates, 

Laws,  ante,  p.  899,  n.  a.    Inscription  '*  O.  429,  4  Dall.  264,  and  case.*,  p.  922,  note  2. 

K."  on  back  of  a  ballot  Is  a  distinguisli-  (^^nd  a  statute  prohibiting  electioneering 

ing  mark.    State  v.  Ellis,  111  N.  C.  124,  within  one  hundred  feet  of  any  polling 

16  S.  E.  988,  17  L.  R.  A.  882.    For  cases  place  on  election  day  is  valid.    State  v, 

discussing   a   variety   of   distinguishing  Black,  64  N.  J.  L.  446,  24  Atl.  489, 1029, 

marks,  see  State  v.  Walsh,  62  Conn.  260,  16  L.  B.  A.  769.3 
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Betting  upon  elections  is  illegal  at  the  common  law,  on  grounds 
of  public  policy  ;  i  and  all  contracts  entered  into  with  a  view  im- 
properly to  influence  an  election  would   be  void  for  4;he  same 

reason.^    And  with  a  just  sense  of  the  danger  of  military  iuter- 

1  Bonn  r.  Riker,  4  Johns.  426 ;  Lan-  done  so,  nor  faTored  his  election,  bat  for 
sing  t;.  Lansing,  8  Johns.  464;  Ball  v.  Oil-  tliis  agreement.  The  plaintiff  was  elected, 
bert,  12  Met.  397 ;  Laval  v,  Myers,  1  Held,  that  tlie  agreement  was  void,  and 
Bailey,  486;  Smyth  t;.  McMasters,  2  constituted  no  bar  to  a  recovery  upon 
Browne,  182;  McAllister  v.  Ho£fman,  16  the  demand.  Where  two  are  candidate:^, 
S.  &  R.  147 ;  Stoddard  v.  Martin,  1  R.  I.  and  one  withdraws  in  consideration  of  an 
1;  Wroth  v..  Johnson,  4  II.  &  M.  284;  agreement  that  tlie  other,  if  chosen,  will 
Tarleton  v.  Baker,  18  Vt  0 ;  Davis  r.  divide  the  fees,  the  agreement  is  void. 
Hoibrook,  1  La.  Ann.  176;  Foreman  v.  Gray  v.  Hook,  4  N.  Y.  449.  An  agree- 
Hardwick,  10  Ala.  816;  Wlieeler  v.  Spen-  ment  tliat  one  for  a  fixed  sum  may  per- 
oer,  16  Conn.  28;  Russell  v.  Fyland,  2  form  all  the  duties  of  an  office  and  receive 
Humph.  181;  Porter  t;.  Sawyer,  1  Harr.  all  the  emoluments  is  illegal.  Hall  r. 
617 ;  Hickerson  v.  Benson,  8  Mo.  8 ;  Ma-  Gavitt,  18  Ind.  300.  So  is  an  agreement 
chir  V.  Moore,  2  Gratt.  267 ;  Rust  v.  Gott,  between  two  candidates  to  divide  cmolu- 
0  Cow.  169,  18  Am.  Dec.  497 ;  Brush  r.  roents  and  timt  tlie  defeated  one  shall  be 
Eeeler,  6  Wend.  260;  Fisher  v.  Hildreth,  deputy.  Glover  v.  Taylor,  38  La.  Ann. 
117  Mass.  668;  McCrary,  I^w  of  Elec-  634.  A  note  executed  in  consideration 
tions,  §  149.  A  statute  punishing  betting  of  the  payee's  agreement  to  resi^rn  public 
on  elections  does  not  cover  nominating  office  in  favor  of  the  maker,  and  xifte  in- 
con  ventions.  Com.  o.  Wella,  110  Fa.  St.  fluence  in  favor  of  the  latter's  appoint- 
463,  1  Atl.  810.  ment  as  his  successor,  is  void.    Meacham 

s  In  Jackson  v.  Walker,  6  Hill,  27,  it  r.  Dow,  82  Vt.  721.  See  also  Duke  r. 
was  held  that  an  agreement  by  the  de-  Ashbee,  11  Ired.  112;  Hunter  r.  Noif,  71 
fendant  to  pay  the  plaintiff  $1,000,  in  con-  Fa.  St.  182 ;  Ham  r.  Smith,  87  Fa.  St.  6^» : 
sideration  that  the  latter,  who  had  built  a  Robinson  t*.  Kalbileish,  6  Thomp.  &  C. 
log-cabin,  would  keep  it  open  for  political  (N.  Y.)  212 ;  McCrary,  Law  of  Elections, 
meetings  to  further  the  success  of  certain  §  192.  A  contract  to  assist  by  money 
persons  nominated  for  members  of  Con-  and  influence  to  secure  the  election  of  a 
gress,  &c.,  by  one  of  the  political  parties,  candidate  to  a  public  office  in  conaidera- 
was  illegal  within  the  statute  of  New  tion  of  a  share  of  its  emoluments,  in  the 
York,  which  prohibited  contributions  of  event  of  election,  is  void  as  opposed  to 
money  "  for  any  other  purpose  intended  public  policy,  and  if  voluntarily  rescinded 
to  promote  the  election  of  any  particular  by  the  parties  a  recovery  cannot  be  had 
person  or  ticket,  except  for  defraying  the  of  the  mcmeys  advanced  under  it  Mar- 
expenses  of  printing  and  the  circulation  of  tin  r.  Wade,  87  Cal.  168.  It  has  even 
votes,  hand-bills,  and  otli^r  papers.''  This  been  held  that  a  public  offer  to  the  elec- 
case  is  criticised  in  Hurley  v.  Van  Wag-  tors  by  a  candidate  for  a  public  office, 
ner,  28  Barb.  109,  and  it  is  possible  that  whereby  he  pledged  liimself,  if  elected, 
it  went  further  than  either  the  statute  or  to  perform  the  duties  of  the  office  for 
public  policy  would  require.  In  Nichols  less  tlian  tlie  legal  salary  or  fees,  would 
V.  Mudgett,  32  Vt.  646,  the  defendant  be-  invalidate  his  election.  State  v,  Furdy, 
ing  indebted  to  the  plaintiff,  who  was  a  36  Wis.  213, 17  Am.  Rep.  486 ;  Harvey  r. 
candidate  for  town  representative,  the  Tama  County,  53  Iowa,  228, 6  N.  W.  180; 
parties  agreed  that  the  former  should  use  Carutliers  v.  Russell,  68  Iowa,  346,  6 
his  influence  for  the  plaintiff's  election,  N.  W.  499,  86  Am.  Rep.  222;  State  v. 
and  do  what  he  could  for  that  purpose.  Collier,  72  Mo.  13,  87  Am.  Rep.  417.  See 
and  that  if  the  plaintiff  wad  elected,  that  Canligan  v.  Fage,  6  N.  H.  182;  Alvin  r. 
should  be  a  satisfaction  of  his  claim.  Collin,  20  Fick.  418 ;  State  v.  Church,  6 
Nothing  was  specifically  said  about  the  Oreg.  376,  20  Am.  Rep.  740.  A  contract 
defendant's  voting  for  the  plaintiff,  but  to  resign  an  office  that  another  may  be  - 
he  did  vote  for  him,  and  would  not  have  appointed  is  Toid.    Megoire  v.  Corwine, 
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ference,  where  a  trust  is  to  be  exercised,  the  highest  as  well  as 
the  most  delicate  in  the  whole  machinery  of  government,  it  has 
not  been  thought  unwise  to  prohibit  the  militia  being  called  out 
on  election  days,  even  though  for  no  other  purpose  than  for 
enrolling  and  organizing  them.^  The  ordinary  police  is  the  pence 
force  of  the  State,  and  its  presence  suggests  order,  individual 
safety,  and  public  security ;  but  when  the  military  appear  upon 
the  stage,  even  though  composed  of  citizen  militia,  the  circum- 
stances must  be  assumed  to  be  extraordinary,  and  there  is  always 
an  appearance  of  threatening  and  dangerous  compulsion  which 
might  easily  interfere  seriously  with  that  calm  and  unimpassioned 
discharge  of  the  elector's  duty  which  the  law  so  justly  favors. 
The  soldier  in  organized  ranks  can  know  no  law  but  such  as  is 
given  him  by  his  commanding  officer;  and  when  he  appears  at 
the  polls,  there  is  necessarily  a  suggestion  of  the  presence  of  an 
enemy  against  whom  he  may  be  compelled  to  exercise  the  most 
extreme  and  destructive  force ;  and  that  enemy  must  generally 
be  the  party  out  of  power,  while  the  authority  that  commands  the 
force  directed  against  them  will  be  the  executive  authority  of  the 
State  for  the  time  being  wielded  by  their  opponents.  It  is  con- 
sequently of  the  highest  importance  that  the  presence  of  a  military 
force  at  the  polls  be  not  suffered  except  in  serious  emergencies, 
when  disorders  exist  or  are  threatened  for  the  suppression  or 
prevention  of  which  the  ordinary  peace  force  is  insufficient ;  and 
any  statute  which  should  provide  for  or  permit  such  presence  as 
a  usual  occurrence  or  except  in  the  last  resort,  though  it  might 
not  be  void,  would  nevertheless  be  a  serious  invasion  of  constitu- 
tional right,  and  should  not  be  submitted  to  in  a  free  government 
without  vigorous  remonstrance.^ 

3    Mac  Arthur,    81.     If   one  advEDcet  v.  SupervUorB  of  Portagre,  24  Wis.  40; 

money  to  be  used  to  further  the  election  Wells  v.  Taylor,  6  Mont.  202,  3  Pac  255 ; 

of  a  particular  candidate  irrespective  of  Neal  v.  Shinn,  49  Ark.  227»  4  S.  W.  771; 

qualifications,  and  it  is  not  so  used,  he  State  v.  Elting,  20  Kan.  897 ;  Hall  v\  Mar- 

cannot  mftintain  a  suit  to  recover  it  back,  shall,  80  Ky.  552;   QState  v.  Orange,  54 

Liness  v,  Hesing,  44  111.  113.    In  Pratt  v.  N.  J.  L.  Ill,  22  Atl.  1004, 14  L  R.  A.  62, 

People,  20  111.  54,  it  was  held  that  an  and  note ;  contra^  Ajres  v.  Moan,  84  Neb. 

agreement   between    two  electors    that  210,  51  N.  W.  880,  15  L.  R.  A.  501.    A 

they  should  "  pair  off,"  and  both  abstain  promise  by  a  citizen  to  pay  part  of  the 

from  voting,  was  illegal,  and  the  inspec-  expense  of  opening  a  street  will  not  in- 

tors  could  not  refuse  to  receive  a  vote  of  validate  an  ordinance  providing  for  such 

one  of  the  two,  on  the  ground  of  his  opening.    State  v.  Orange,  54  N.  J.  L. 

agreement.    An  election  upon  the  ques-  111,22  Atl.  1004,  14  L.  11.  A.  62,  and  note 

tion  of  the  removal  of  a  county  seat  is  on  bribery  by  gift  to  public.^]    See  State 

not  invalidated  by  inducements  held  out  v.  Purdy,  86  Wis.  218. 
by  the  several  localities  ;  such  as  the  offer         ^  See  Hyde  v,  Melvin,  11  Johns.  521. 
to  erect  the  county  buildings,  &c    Di-         ^  The  danger,  and,  we  may  say  also, 

shon  V.  Smith,  10  Iowa,  212 ;  Hawes  r.  the  folly,  of  military  interference  with  the 

MiUer,  56  Iowa,  395,  0  N.  W.  807 ;  Sute  deliberations  or  action  of  electors,  except 
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The  Elector  not  to  he  deprived  of  his  Vote. 

That  one  entitled  to  vote  shall  not  be  deprived  of  the  privilege 
by  the  action  of  the  authorities  is  a  fundamental  principle,  (a) 

It  has  been  held,  on  constitutional  grounds,  that  a  law  creating 
a  new  county,  but  so  framed  as  to  leave  a  portion  of  its  territory 
unorganized,  so  that  the  voters  within  such  portion  could  not 
participate  in  the  election  of  county  officers,  was  inoperative  and 
void.^  So  a  law  submitting  to  the  voters  of  a  county  the  ques- 
tion of  removing  the  county  seat  is  void  if  there  is  no  mode 
nnder  the  law  by  wliich  a  city  within  the  county  can  pai-ticipate 
in  the  election.^  And  although  the  failure  of  one  election  pre- 
cinct to  hold  an  election,  or  to  make  a  return  of  the  votes  cast, 
might  not  render  the  whole  election  a  nullity,  where  the  electors 
of  that  precinct  were  at  liberty  to  vote  had  they  so  chosen,  or 
where,  having  voted  but  failed  to  make  return,  it  is  not  made  to 
appear  that  the  votes  not  returned  would  have  changed  the  re- 
sult,' yet  if  any  action  was  required  of  the  public  authorities 
preliminary  to  the  election,  and  that  which  was  taken  was  not 
such  as  to  give  all  the  electors  the  op[)ortuuity  to  participate,  and 

in  the  last  necessity,  was  fearfully  illus-  ate  action.  No  one  had  been  conciliated ; 
trsted  in  the  case  of  the  "  Manchester  no  one  had  been  reduced  to  more  calm 
Massacre/'  which  occurred  in  1819.  An  and  deliberate  courses ;  but,  on  tlie  other 
immense  meeting  of  radical  parliamentary  hand,  eren  moderate  men  had  been  exas- 
reformers,  whose  objects  and  purposes  perated  and  inclined  to  opposition  by  this 
appeared  threatening  to  the  goTemment,  violent,  reckless,  and  destructive  display 
was  charged  upon  by  the  military,  with  of  coerciTe  power.  See  Hansard's  De- 
some  loss  of  life,  and  with  injury  to  the  bates,  Vol.  XLI.  pp.  4,  51, 230. 
persons  of  several  hundred  people.  As  ^  People  v.  Maynard,  16  Mich.  463. 
usual  in  such  cases,  the  extremists  of  one  For  similar  reasons  the  act  for  the  organ- 
party  applauded  the  act  and  compli-  ization  of  Schuyler  County  was  held  in- 
mented  tiie  military,  while  the  otlier  valid  in  Lanning  v.  Carpenter,  20  N.  T. 
party  was  exasperated  in  the  last  degree,  447. 

by  what  seemed  to  them  an  unnecessary,         *  Attorney-General  v.  Supervisors  of 

arbitrary,  and  unconstitutional  exercise  St  Clair,   11   Mich.  68.    For  a  similar 

of  force.    The  most  bitter  and  dangerous  principle,  see  Foster  v.  Scarff,  15  Oliio  St 

feeling  was  excited  throughout  the  coun-  532. 

try  by  this  occurrence,  and  it  is  not  too         '  See  Ex  parte  Heath,  S   Hill,  42 ; 

much  to  say  that  if  disorders  were  threat-  Louisville    &   Nashville    R.  R.    Co.  v. 

ening  before,  the  government  had  done  County  Court  of  Davidson,  1  Sneed,  687 ; 

nothing  in  this  way  to  strengthen  its  au-  Marshall  v.  Kerns,  2  Swan,  68 ;  Beards- 

thority,  or  to  insure  quiet  or  dispassion-  town  v,  Virginia,  76  Bl.  34. 

(a)  ^ut  it  is  held  that  he  may  be  restricted  to  candidates  whose  names  are 
printed  on  the  official  ballot.  Sute  v.  McElroy,  44  La.  Ann.  790,  11  So.  138,  16 
L.  R.  A.  278,  and  note.  Voter  may  lawfully  vote  for  the  same  man  as  candidate  for 
two  or  more  incompatible  offices.  Misch  v.  Russell,  186  m.  22,  26  N.  E.  528,  12 
L.  R.  A.  125,  and  note.  A  statute  prohibiting  the  putting  of  the  name  of  a  candidate 
on  a  ballot  as  the  candidate  of  more  than  party,  was  held  void,  in  Murphy  9.  Curry, 
187  Cal.  479,  70  Pac  461,  59  L.  R.  A.  97.3 
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no  mode  was  open  to  the  electors  by  which  the  officers  might  be 
compelled  to  act,  it  would  seem  that  such  neglect,  constituting 
as  it  would  the  disfranchisement  of  the  excluded  electors  pro  hac 
viccy  must  on  general  principles  render  the  whole  election  nuga- 
tory ;  for  that  cannot  be  called  an  election  or  the  expression  of 
the  popular  sentiment  where  a  part  only  of  the  electors  have  been 
alloMred  to  be  heard,  and  the  others,  without  being  guilty  of  fraud 
or  negligence,  have  been  excluded.^ 

If  the  inspectors  of  elections  refuse  to  receive  the  vote  of  an 
elector  duly  qualified,  they  may  be  liable  both  civilly  and  crimi- 
nally for  so  doing :  criminally,  if  they  were  actuated  by  improper 
and  corrupt  motives ;'  and  civilly,  it  is  held  in  some  of  the  States, 
even  though  there  may  have  been  no  malicious  design  in  so  doing ;  ^ 
but  other  cases  hold  that,  where  the  inspectors  are  vested  by  the 
law  with  the  power  to  pass  upon  the  qualifications  of  electors,  they 
exercise  judicial  functions  in  so  doing,  and  are  entitled  to  the  same 
protection  as  other  judicial  officers  in  the  discharge  of  their  duty, 
and  cannot  be  made  liable  except  upon  proof  of  express  malice.^ 
Where,  however,  by  the  law  under  which  the  election  is  held,  the 
inspectors  are  to  receive  the  voter's  ballot,  if  he  takes  the  oath 

1  See  Fort  Dodge  9.  District  Township,  Ohio  St  666 ;  Gillespie  v.  Palmer,  20  Wis. 

17  Iowa,  85 ;   Barrj  v.  Lauck,  6  Cold.  644 ;  Long  v.  Long,  67  Iowa,  497, 10  N.  W. 

588.    In  People  v.  Salomon,  46  HI.  415,  875. 

it  was  held  that  where  an   act  of  the  ^  Jenkins  v.  Waldron,  11  Johns.  114; 

legislature,  before  it  shall  become  opera-  Wecherley  v,  Gajer,  11  S.  &  R.  80 ;  Gor- 

tive,  is  required  to  be  submitted  to  the  don    v.  Farrar,   2  Doug.   (Mich.)    411 ; 

rote  of  the  legal  electors  of  the  district  Peavey  v.  Bobbins,  8  Jones  (N.  C),  389; 

to  be  affected  thereby,  if  the  election  Oaulfield  v.  Ballock,  18  B.  Mon.  494; 

which  is  attempted  to  be  held  is  illegal  Miller  v,  Rucker,  1  Bush,  185 ;  Chrisroan 

within  certain  precincts  containing  a  ma-  v.  Bruce,  1  Dut.  68;  Wheeler  v.  Patterson, 

jority  of  the  voters  of  the  district,  then  1  N.  H.  88 ;  Turnpike  v.  Champney,  2 

the  act  will  not  be  deemed  to  hare  been  N.  H.  199;  Rail  v.  Potts,  8  Humph.  225; 

submitted  to  the  required  vote,  and  the  Bevard  v.  Hoffman,  18  Md.  479 ;  Elbin  v. 

result  will  not  be  declared  upon  the  votes  Wilson,  83  Md.  185;  Friend  v.  Hamill, 

legally  cast,  adverse  to  what  it  would  84  Md.  298 ;    Pike  v.   Magoun,  44  Mo. 

have  been  had  no  illegality  intervened.  492 ;  Perry  v,  Reynolds,  58  Conn.  627, 

*  As  to  common-law  offences  against  3  Atl.  555 ;  see  State  r.  Daniels,  44  N.  H. 

election  laws,  see  Commonwealth  0.  Mc-  883,  and   Goetcheus   v.    Mathewson,  61 

Hale,  97  Pa.  St.  397.    For  an  instonce  N.  Y.  420.    In  tlie  last  case  the  whole 

under  a  sUtute,  see  People  o.  Burns,  75  subject  is  fully  and  carefully  examined, 

Cal.  627, 17  Pac.  646.           '  and  the  autliorities  analyzed.    Compare 

«  Kllham  v.  Ward,  2  Mass.  236;  Gard-  Byler  p.  Asher.  47  111.  101 ;  Elbin  v.  Wil- 

ner  v.  Ward,  2  Mass.  244,  note;  Lincoln  son,  88  Md.  185;   Murphy  v.  Ramsey, 

V.  Hapgood,  11  Mass.  850;  Capen  v.  Fos-  114  U.  S.  15,  5  Sup.  Ct.  Rep.  747.   Under 

ter,  12  Pick.  485,23  Am.  Dec.  6.32;  Gates  a  statute  rendering  liable  for  unreason- 

r.  Neal,  23    Pick.    308  ;    Blanchard    v.  able  refusal,  the  refusal  must  be  such  as 

Steams,  5  Met.  298 ;  Lamed  v.  Wlieeler,  to  seem  unreasonable  to  reasonable,  un- 

140  Mass.  390.  6  N.  E.  290;  Jeffries  ».  prejudiced  men.    Sanders  r.  Getchell,76 

Ankeny,    11    Ohio,   372 ;    Chrisman    v.  Me.  158 ;  Pierce  v.  Getchell,  Id.  216. 
Brace,  1  Duv.  68 ;  Monroe  v.  Collins,  17 
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that  he  possesses  the  constitutional  qualifications,  the  oath  is  the 
conclusive  evidence  on  which  the  inspectors  are  to  act,  and  they 
are  not  at  liberty  to  refuse  to  administer  the  oath,  or  to  refuse  the 
vote  after  the  oath  has  been  taken.  They  are  only  ministerial 
officers  in  such  a  case,  and  have  no  discretion  but  to  obey  the  law 
and  receive  the  vote.* 

The  Conduct  of  the  Election. 

The  statutes  of  the  different  States  point  out  specifically  the 
mode  in  which  elections  shall  be  conducted ;  but,  altliough  there 
are  great  diversities  of  detail,  the  same  general  principles  govern 
them  all.  As  the  execution  of  these  statutes  must  very  often  fall 
to  the  hands  of  men  unacquainted  with  the  law  and  unschooled 
in  business,  it  is  inevitable  that  mistakes  shall  sometimes  occur, 
and  that  very  often  the  law  will  fail  of  strict  compliance.  Whei  e 
an  election  is  thus  rendered  irregular,  whether  the  irregularity 
shall  avoid  it  or  not  must  depend  generally  upon  the  effect  the 
failure  to  comply  strictly  with  the  law  may  have  had  in  obstruct- 
ing the  complete  expression  of  the  popular  will,  or  the  production 
of  satisfactory  evidence  thereof.  Election  statutes  are  to  be  tcHted 
like  other  statutes,  but  with  a  leaning  to  liberality  in  view  of  the 
great  public  purposes  which  they  accomplish  ;  and  except  where 
they  specifically  provide  that  a  thing  shall  be  done  in  the  manner 
indicated  and  not  otherwise,  their  provisions  designed  merely  for 
the  information  and  guidance  of  the  officers  must  be  regarded  as 
directory  only,  and  the  election  will  not  be  defeated  by  a  failure  to 
comply  with  them,  providing  the  irregularity  has  not  hindered 
any  who  were  entitled  from  exercising  the  right  of  suffrage,  or 
rendered  doubtful  the  evidences  from  which  the  result  was  to  be 
declared.  In  a  leading  case  the  following  irregularities  were  held 
not  to  vitiate  the  election  :  the  accidental  substitution  of  another 
book  for  the  Holy  Evangelists  in  the  administration  of  an  oath, 
both  parties  being  ignorant  of  the  error  at  the  time;  the  holding 
of  the  election  by  persons  who  were  not  officers  dejure,  but  who 
had  colorable  authority,  and  acted  de  facto  in  good  faitb;'  the 

1  Sprigging  o.   Houghton,  8  HI.  377 ;  9  Am.  Rep..  409.      Also  to   Fowler  v. 

State  v.  Robb,  17  Ind.  536 ;  People  v.  Beebe,  9  Mass.  231 ;  Tucker  v,  Aiken,  7 

Pease,  80  Barb.  688.    And  see  People  v.  N.  H.  118;  Commonwealth  r.  McCombs, 

Gordon,  5  Cal.  286;  Chrisman  v.  Bruce,  66  Pa.  St  436;    Fenelon   r.   Butu,  49 

1  DuT.  63;  Gillespie  v.  Palmer,  20  Wis.  Wis.  342;  Ex  parte  Strang,  21  Ohio  St. 

544 ;  Goetcheus  v.  Mathewson,  61  N.  Y.  610 ;  Kimball  v,  Alcorn,  45  Miss.  151,  and 

480;    QWolcott  r.  Holcomb,    97    Mich,  authorities    referred  to  in    these  cases 

361,  56  N.  W.  837,  23  L.  R.  A.  215.;]  seTerally ;  and  to  cases,  siipu,  pp.  896. 

*  As  to  what  constitutes  an  officer  de  898,  notes.    Also  Coolej  on  Taxatiou, 

faetot  the  reader  is  referred  to  the  careful  184-186 ;  McCrarj*s  Law  of  Elections, 

opinion  in  State  v.  Carroll,  88  Conn.  449,  §§  7&-79. 
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failure  of  the  board  of  inspectors  to  appoint  clerks  of  the  election ; 
the  closing  of  the  outer  door  of  the  room  where  the  election  was 
held  at  sundown,  and  then  permitting  the  persons  within  the  room 
to  vote,  —  it  not  appearing  that  legal  voters  were  excluded  by  clos- 
ing the  door,  or  illegal  allowed  to  vote ;  and  the  failure  of  the  in- 
spectors or  clerks  to  take  the  prescribed  oath  of  office.  And  it 
was  said,  in  the  same  case,  that  any  irregularity  in  conducting  an 
election  which  does  not  deprive  a  legal  elector  of  his  vote,  or 
admit  a  disqualified  person  to  vote,  or  cast  uncertainty  on  the 
result,  and  has  not  been  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it,  should  be  overlooked  in 
a  proceeding  to  try  the  right  to  an  office  depending  on  such 
election.^    The  rule  is  an  eminently  proper  one,  and  it  furnishes 

1  People  p.  Cook,  14  Barb.  259,  and  8  of  the  board  took  the  ballots  from  the 

N.  Y.  67.    To  tlie  tame  effect,  see  Clifton  box,  and  read  them  to  the  tellers,  at  the 

r.Cook,  7  Ala.  114;  Truehart  v,  Addicks,  request  of  the  judges,  the  election  was 

2  Tex.  217 ;  Dishon  r.  Smith,  10  Iowa,  not  affected  by  the  irregularity.  In  ser- 
212 ;  Attorney-General  v.  Ely,  4  Wis.  420 ;  eral  cases,  and  among  others  the  follow- 
State  0.  Jones,  10  Ind.  860 ;  People  r.  ing,  the  general  principle  is  asserted  that 
Higgins,  3  Mich.  288 ;  Gorham  v.  Camp-  any  irregularities  or  misconduct,  not 
bell,  2  CaL  135 ;  People  v.  Bates,  11  Mich,  amounting  to  fraud,  is  not  to  be  suffered 
302;  Taylor  P.Taylor,  10  Minn.  112;  Peo-  to  defeat  an  election  unless  it  is  made 
pie  V,  McManus,  84  Barb.  620 ;  Whipley  to  appear  that  the  result  was  thereby 
V.  McCune,  12  Cal.  352 ;  Bourland  v.  Hil-  changed.  Loomis  v.  Jackson,  0  W.  Va. 
dreth,  20  Cal.  161;  Day  v.  Kent,  1  Oreg.  618,  002;  Morris  v.  Vanlaningham,  11 
123 ;  Piatt  v.  People,  29  III.  64  ;  Dn  Page  Kan.  209 ;  Supervisors  of  Du  Page  v. 
Co.  V.  People,  05  III.  300 ;  Hodge  v.  Linn,  People,  05  111.  300 ;  Chicago  v.  People,  80 
100  III  897;  Ewing  v.  Filley,  48  Pa.  St.  Bl.  496;  People  r.  Wilson,  02  N.  Y.  180; 
884;  Howard  v.  Shields,  16  Ohio  St  184;  State  v.  Burbridge,  24  Fla.  112,  3  So. 
Fry  V.  Booth,  19  Ohio  St.  26;  State  v.  869.  [^Baltes  v.  Farmers' Irr.  District,  00 
Stnmpf,  21  Wis.  579;  McKinney  v.  Neb.  810,  83  N.  W.  83.  But  where  the 
O'Connor,  20  Tex.  5;  Sprague  v.  Norway,  election  officers  took  the  ballot-box  with 
81  Cal.  178;  Sheppard's  Election  Case,  them  when  they  left  the  polling-place 
77  Pa.  St  295 ;  Wheelock's  Election  and  went  to  dinner,  this  of  itself  invali- 
Case,  82  Pa.  St  297;  Barnes  v.  Pike  Co.,  dates  the  vote  in  that  precinct  Tebbe 
51  Miss.  805;  State  v.  CDay,  09  Iowa,  v.  Smith,  108  Cal.  101,  29  L.  R.  A.  673, 
308,  28  N.  W.  642.    In  Ex  parte  Heath,  41  Pac.  454.;]     If  the  election   is  fair 

3  Hill,  42,  it  was  held  that  where,  the  and  the  count  honest,  it  is  not  fatal  that 
statute  required  the  inspectors  to  certify  the  election  officers  were  not  properly 
the  result  of  the  election  on  the  next  qualified :  Quinn  v,  Markoe,  87  Minn.  439, 
day  thereafter,  or  sooner,  the  certificate  85  N.  W.  203 ;  Swepston  v.  Barton,  39 
made  the  second  day  thereafter  was  suffi-  Ark.  549 ;  Wells  v.  Taylor,  5  Mont.  202, 
cient,  the  statute  as  to  time  being  directory  3  Pac.  255;  contra.  Walker  v,  Sanford, 
merely.  In  People  v,  McManus,  34  Barb.  78  Oa.  165, 1 S.  E.  424 ;  nor  that  unauthor- 
020,  it  was  held  that  an  election  was  not  ized  persons  helped  in  the  counting, 
made  void  by  the  fact  that  one  of  the  Roberts  r.  CaWert,  98  N.  C.  580,  4  S.  E. 
three  inspectors  was  by  the  statute  dis-  127.  The  failure  to  hold  the  poll  open 
qualified  from  acting,  by  being  a  candi-  as  long  as  the  law  requires  may  not  be 
date  at  the  election,  the  other  two  being  fatal  if  no  one  lost  his  vote  in  con- 
qualified.  In  Sprague  v.  Norway,  81  Cal.  sequence.  Cleland  v.  Porter,  74  111.  76 ; 
178,  it  was  decided  that  where  the  judges  Swepston  v.  Barton,  89  Ark^  549.  See 
of  an  election  could  not  read,  and  for  that  Kuykendall  v.  Harker,  89  111.  126.  And 
reason  a  person  who  was  not  a  member  a    candidate    who   participates   in  the 

59 
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a  yery  satisfactory  test  as  to  what  is  essential  and  what  not  in 
election  laws.^     And  wliere  a  party  contests  an  election  on  the 

ground  of  these  or  any  similar  irregularities,  he  ought  to  aver 
and  be  able  to  show  tliat  the  result  was  affected  by  them.'  Time 
and  place,  however,  are  of  the  substance  of  every  election,'  and  a 
failure  to  comply  with  tiic  law  in  these  particulars  is  not  generally 
to  be  treated  as  a  mere  irregularity.^ 

election  actually  held  will  not  be  allowed         *  Lanier  v.  Gallatas,  13  La.  Ann.  175; 

to  question  its  yalidity  on  that  ground.  People  v.  Cicott,  16  Mich.  283 ;  Tajlor  r. 

People  V.  Waite,  70  III.  26.    But  where  Taylor,  10  Minn.  107;  Dobyns  v.  Weadon, 

the  law  gare  three  hours  for  an  election  50  Ind.  298. 

and  tlie  polls  were  closed  in  forty  minutes,  *  Dickey  v.  Hurlburt,  5  Cat.  843 ; 
the  proceedinifs  were  held  invalid.  Slate  Knowles  c  Teates,  81  Cal.  82 ;  Walker  v. 
V.  Wollem,  37  Iowa,  181.  All  votes  Sanford,  78  Ga.  165,  1  S.  £.  424;  WiU 
received  after  the  polls  should  be  closed  liams  r.  Potter,  114  111.  628,  8  N.  E.  729. 
are  illegal.  Varney  v.  Justice,  86  Ky.  An  election  adjourned  without  warrant 
59(j,  6  S.  W.  457.  And  where  the  law  to  another  place,  as  well  as  an  election 
required  three  judges  and  two  clerks  of  held  without  the  officers  required  by  law, 
an  election,  and  only  one  of  each  was  is  void.  Commonwealth  v.  County  Corn- 
provided,  it  was  held  that  this  was  not  a  missioners,  5  Rawle,  75.  An  unautho- 
mere  irregularity  and  the  election  was  rized  adjournment  of  the  election  tor 
void.  Chicago,  ftc.  R.  R.  Co.  i;.  Mallory,  dinner  —  it  appearing  to  have  been  in 
101  111.  588.  good  faith,  nnd  no  one  having  been  de- 
^  This  rule  has  certainly  been  applied  prived  of  his  vote  thereby  —  will  not 
with  great  liberality,  in  some  cases.  In  defeat  the  election.  Fry  v.  Booth,  10 
People  V.  Higgins,  3  Mich.  233,  it  was  Ohio  St.  25.  Adjourning  an  election  in 
held  that  tlie  statute  requiring  ballots  to  good  faith  to  another  polling  place  will 
be  sealed  up  in  a  package,  and  then  not  necessarily  avoid  it  Farrington  v. 
locked  up  in  the  ballot-box,  with  the  ori*  Turner,  53  Mich.  27,  18  N.  W.  544. 
flee  at  the  top  sealed,  was  directory  Where  voting  had  been  done  at  a  church, 
merely  ;  and  that  ballots  which  had  been  and  the  building  was  moved  three-quar- 
kept  in  a  locked  box,  but  without  the  ori-  ters  of  a  mile,  an  election  held  at  the 
fice  closed  or  the  ballots  sealed  up,  were  new  place  is  valid,  no  one  being  pre- 
admissible  in  evidence  in  a  contest  for  an  vented  from  Yoiing  by  the  change, 
office  depending  upon  this  election.  This  Steele  v.  Calhoun,  61  Miss.  556.  So  of  a 
case  was  followed  in  People  v.  Cicott,  16  change  of  two  hundred  feet.  Simons  v. 
Mich.  288,  and  it  was  held  that  whether  People,  110  HI.  617,  9  N.  E.  22a  See  also 
the  ballots  were  more  satisfactory  evi-  Stemper  r.  Higgins,  88  Minn.  222,  37 
dence  than  the  inspector's  certificates,  N.  W.  95,  where  a  separate  voting  place 
where  a  discrepancy  appeared  between  from  the  township  poll  was,  without  an- 
them, was  a  question  for  the  jury.  See  thority  of  law  but  in  good  faith,  kept  in 
also  Fowler  t;.  State,  68  Tex.  30,  3  S.  W.  a  village,  and  the  vote  was  held  legal. 
255.  In  Morril  v,  Haines,  2  N.  II.  246,  [^1^7^^  ^^  hour  in  opening  polls,  when 
the  statute  required  State  officers  to  be  not  brought  about  through  fraud,  and  in 
chosen  by  a  check-list,  and  by  delivery  the  absence  of  a  showing  that  the  number 
of  the  ballots  to  the  moderator  in  person ;  (one)  of  voters  thereby  prevented  from 
and  it  was  held  that  the  requirement  of  a  voting  could  have  changed  the  result, 
check-list  was  mandatory,  and  the  election  will  not  invalidate  the  election.  Pick- 
in  the  town  was  void  if  none  was  kept,  ett  v.  Russell,  42  Fla.  116,  034,  28  So. 
The  decision  was  put  upon  the  ground  764.3 

that  the  check-list  was  provided  as  an         *  The  statute  of  Michigan  requires  tbe 

important  guard  against  indiscriminate  clerks  of  election  to  keep  lists  of  the  per- 

and  illegal  voting,  and  the  votes  given  by  sons  voting,  and  that  at  the  close  of  the 

ballot  without  this  protection  were  there-  polls  the  first  duty  of  the  inspectors  shall 

fore  as  much  void  ns  if  given  vica  voce.  be  to  compare  the  lists  with  the  number 
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What  is  a  Sufficient  Election. 

Unless  the  law  under  which  the  election  is  held  expressly  re- 
quires more,  a  plurality  of  the  votes  cast  will  be  sufficient  to  elect, 
notwithstanding  these  may  constitute  but  a  small  portion  of 
those  who  are  entitled  to  vote,^  and  notwithstanding  tlie  voters 
generally  may  have  failed  to  take  notice  of  the  law  requiring  the 
election  to  be  held.* 

If  several  persons  are  to  be  chosen  to  the  same  office,  the  requi- 
site number  who  shall  stand  highest  on  the  list  will  be  elected. 
But  withotit  such  a  plurality  no  one  can  be  chosen  to  a  public 
office ;  and  it  is  held  in  many  cases  that  if  the  pei*son  receiving 
the  highest  number  of  votes  was  ineligible,  the  votes  cast  for  him 
will  still  be  eGfectual  so  far  as  to  prevent  the  opposing  candidate 

of  Yotes  in  the  box,  and  if  the  count  of  pie  were  in  doubt  if  there  were  any  ya- 
the  latter  exceeds  the  former,  then  to  cancy  to  be  filled,  and  only  twenty-nine 
draw  out  unopened  and  destroy  a  suffi-  personsout  of  a  poll  of  eight  hundred  cast 
cient  number  to  make  them  correspond,  their  votes  to  fill  the  vacancy,  it  was  held 
In  People  v.  Cicott,  16  Miuh.  283,  it  ap-  that  these  twenty-nine  votes  did  not  make 
peared  that  the  inspectors  in  two  wnrds  an  election.  State  v.  Good,  41  N.  J.  2V)6. 
of  Detroit,  where  a  surplus  of  votes  had  Even  if  the  migority  expressly  dissent, 
been  found,  had  neglected  this  duty,  and  yet  if  they  do  not  vote,  the  election  by 
had  counted  all  the  votes  without  draw-  the  minority  will  be  valid.  Oldknow  r. 
ing  out  and  destroying  any.  The  surplus  Wainwright,  1  W.  Bl.  229;  Kex  v.  Fox- 
in  tlie  two  wards  was  sixteen.  The  ac-  croft,  2  Burr.  1017 ;  Hex  r.  Withers,  re- 
tual  majority  of  one  of  the  candidates  ferred  to  in  same  ca^e.  Minority  repre- 
over  the  other  on  the  count  as  it  stood  sentstlnn  in  certain  cases  has  been  intro- 
(if  certain  other  disputed  votes  were  re-  duced  in  New  York,  Pennsylvania,  and 
jected)  would  be  four.  It  was  held  that  Illinois,  and  the  principle  is  likely  to  find 
this  neglect  of  the  inspectors  did  not  in-  favor  eUe where.  But  such  representa- 
validate  the  election ;  that  had  the  votes  tion  has  been  held  inconsistent  with  a 
been  drawn  out,  the  probability  was  that  constitutional  provision  tliat  each  elector 
each  candidate  would  lose  a  number  pro-  shall  be  entitled  to  vote  at  all  elections, 
portioned  to  the  whole  number  which  he  State  v,  Constantine,  42  Ohio  St.  437. 
had  in  the  box;  and  this  being  a  proba-  {^Contra,  CommonweaUh  ».  Reeder,  171 
bility  which  the  statute  providing  for  the  Pa.  605,  3d  Atl.  67,  S3  L.  R.  A.  141.  Ke- 
drawhig  proceeded  upon,  the  court  should  quirement  that  ''members  of  assembly 
apply  it  afterwards,  apportioning  the  ex-  shall  be  appointed  among  the  several 
cess  of  votes  between  the  candidates  in  counties  of  the  State  by  the  legislature  as 
that  proportion.  (T'he  requirements  of  nearly  as  may  be  according  to  the  num- 
law  must  be  substantially  complied  with,  ber  of  their  respective  inhabitants"  is 
An  election  held  by  a  mere  usurper  is  mandatory,  stul  any  substantial  non- 
void,  even  though  fairly  and  honestly  con-  compliance  will  be  set  aside.  People  v. 
ducted.  State  ».  Taylor,  108  N.  C.  196,  Broom.  188  N.  Y.  95,  88  N.  E.  827,  20 
12  S.  E.  1005,  12  L.  R.  A.  202.]  L.  R.  A.  81.    For  other  cases  in  which 

1  Augustin  V.  Eggleston,  12  La.  Ann.  gerrymanders  have  been  set  aside  for 

306;  Gillespie  i^.   Palmer,  20  Wis.  544.  gross    unfairness    and    inequality,    see 

See   also    Sute   r.  Mayor,    &c.  of   St.  Parker  v.  State,  133  Ind.  178,  82  N.  E. 

Joseph.  37  Mo.  270 ;  State  r.  Binder,  38  aS6.  33  N.  E.  119. 18  L.  R.  A.  667  ;  State 

Mo.  460;  Tn  re   Plurality  Elections,  15  p.  Cunningham,  88  Wis.  90,  53  N.  W.  35, 

R.  I.  617,  8  Atl.  881.  17  L.  R.  A.  145 ;  Giddings  r.  Blacker,  93 

<  People  V.  Hartwell,  12  Mich.   508.  Mich.  I,  52  N.  W.  944,  16  L.  U.  A.  402; 

In  a  case  a  little  different,  where  the  peo-  Houghton  Co.  Supervisors  v.  Blacker,  92 
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being  chosen,  and  the  election  must  be   considered  as  having 
failed.i 

The  admission  of  illegal  votes  at  an  election  will  not  necessa- 
rily defeat  it ;  but,  to  warrant  its  being  set  aside  on  that  ground, 
it  should  appear  that  the  result  would  have  been  different  had 
thej  been  excluded.'  And  the  fact  that  unqualified  persons  are 
allowed  to  enter  the  room,  and  participate  in  an  election,  does  not 

Mich.  638. 52  N.  W.  961, 16  L.  R  A.  482;  Veley.  7  Q.  B.  406;  Rex  r.  Monday.  2 
State  V.  Cunningham,  81   Wi«.  440,  61  Cowp.  630;  Hex  v.  Foxcroft,  Barr.  1017. 
K.  W.  724,  16  L.  R.  A.  661,  and  note.  8.  c.  1  VTm.  Bl.  229 ;  Reg.  v.  Coak»,  3  E. 
See  alfo,  in  this  connection,  People  v.  &B.249;  French  p.  Nolan,  2  Moak,  711. 
Rice,  186  N.  Y.  478,  81   N.  £.  921,  16  And  see  the  following  American  cases: 
L.  R.  A.  836.    Law  providing  that  presi-  Price  v.  Baker,  41  Ind.  672 ;  Hatclieson  p. 
dential    electors  shall   be    elected,  one  Tilder,  4  H.  &  McH.  279 ;  Commonwealth 
from  eacli  congressional  district  and  re-  v.  Green,  4  Whart.  621 ;  GuHck  v.  New, 
mainder  at  large,  or  from  larger  districts,  14  Ind.  98 ;  Carson  v.  McPhetridge,  15 
is  yalid.    McPherson  v.  Blacker,  92  Mich.  Ind.  327  ;  People  v.  Clute,  60  N.  Y.  451, 
877.  62  N.  W.  469.  16  L.  R.  A.  476,  aif.  10  Am.  Rep.  608;  State  v.  Johnson,  100 
in    146  U.   8.  1,  13  Sup.   Ct.   Rep.  8.  Ind.  489.    Compare  Bamum  v.  Oilman. 
CttmulatiTe  voting  held  unconstitational  27  Minn.  466,  8  N.  W.  376,  88  Am.  Rep. 
in   Maynard  v.  Bd.  of  Canvassers,  84  304 ;  QGardaer  v.  Burke,  61  Neb.  634,  85 
Mich.  228,  47  N.  W.  766,  11  L.  B.  A.  N.  W.  641,  is  contra.^  It  would  seem  that, 
832  J  if  the  law  which  creates  the  disqualifica- 
^  State  V.  Giles,  1  Chand.  112 ;  Opin-  tion  expressly  declares  all  votes  cast  dyr 
ions   of   Judges.  88  Me.  698 ;    State  r.  the  disqualified  person  void,  they  must  he 
Smith,  14  Wis.  497;  Saunders  v.  Haynes,  treated  as  mere  blank  votes,  and  cannot 
18  Cal.  146 ;  Fish  t;.  Collens,  21  La.  Ann.  be  counted  for  any  purpose.     Where, 
289 ;   Sublets  v.  Bedwell,  47  Miss.  266,  under  the  law  creating  it,  the  disability 
12  Am.  Rep.  338;  Sute  v.  Swearingen,  concerns  the  holding  of  the  office  merely. 
12  Ga.  24;    Commonwealth    v.  Cluley,  and  it  is  not  a  disability  to  be  elected,  it 
66  Pa.  St  270;   Matter  of  Corliss,  11  is  sufficient  if  the  disability  is  removed 
R.  I.  638,  28  Am.  Rep.  688 ;   Sute  v.  before  the  term  begins.    State  v.  Murray, 
Vail,  63  Mo.  97;  Bamum  v.  Gilman,  27  28   Wis.  96;  State  v,  Trumpf,  60  Wis. 
Minn.  466,  8  N.  W.  876,  88  Am.  Rep.  103,  6  N.  W.  876,  6  N.  W.  612;  Privett  r. 
304 ;  Dryden  t^.  Swinburne,  20  W.  Va.  89 ;  Bickford,  26  Kan.  62.    Compare  Searcy 
Swepston  v.  Barton,  39  Ark.  649.      In  v.  Grow,  16  Cal.  117 ;  State  v,  Clarke,  8 
People  V,  MoUiter,  23  Mich.  841,  a  minor-  Nev.  666.    QSee  discussion  by  Floyd  R. 
ity  candidate  claimed  the  election  on  the  Mechem  of  the  question  of  "  Eligibility 
ground  that  the  votes  cast  for  his  oppo-  to   Office  —  As   of  What   Time    Deter- 
nent.  though  a  majority,  were  ineffectual  mined,"  in  1  Mich.  Law  Rev.  17.] 
because  the  name  was  abbreviated.  Held,  ^  Ex  parte  Murphy,  7  Cow.  163;  First 
that  they  were  at  least  effectual  to  pre-  Parish  in  Sudbury  v.  Steams,  21  Pick, 
elude  the  election  of  a  candidate   who  148;  Blandford  School  District  p.  Gibbs, 
received  a  less  number.    And  see  Craw-  2  Cash.  39 ;  People  v,  Cicott,  16  Mich, 
ford  u.  Dunbar,  62    Cal.  86;  [[State  v.  283;  Judkins  v.  Hill,  60  N.  H.  140;  De- 
McGeary,  69  Vt.  461,  88  Atl.   166,  44  loach  v.  Rogers,  86  N.  C.  367 ;  Tarbox  v. 
L.  R.  A.446.r|    But  it  has  been  held  that  Sughrue,  36    Kan.    226,   12    Pac.    936; 
if  ineligibility  is  notorious,  so  that  the  Sweptson  v.  Barton,  39  Ark.  649.    See 
electors  must  be  deemed  to  have  voted  Shields  p.  McGregor,  91  Mo.  634,  4  S.  W. 
with  full  knowledge  of  it,  the  votes  for  an  266.    Votes  received  illegally  will  be  re- 
ineligible  candidate  must  be  declared  void,  jected  by  the  court  in  an  action  to  try 
and  the  next  highest  candidate  is  chosen,  title  to  an  office.    State  v.  Hilmaotel,  21 
This  is  the  English  doctrine :  King  v.  Wis.  666 ;  Ilarbaugh  v.  Cicott,  83  Mich. 
Hawkins.  10  East,  211 ;  2  Dow.  P.  C.  124 ;  241 ;  Clark  u.  Robinson,  88  IlL  498. 
Eing  V.  Parry,  U  East,  649;  Gosling  v. 
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justify  legal  voters  iu  refusing  to  vote,  and  treating  the  election 
as  void,  but  it  will  be  held  valid  if  the  persons  declared  chosen 
had  a  plurality  of  the  legal  votes  actually  cast.^  So  it  is  held 
that  an  exclusion  of  legal  votes  —  not  fraudulently,  but  through 
error  in  judgment  —  will  not  defeat  an  election ;  notwithstanding 
the  error  in  such  a  case  is  one  whicli  there  was  no  mode  of  cor- 
recting, even  by  the  aid  of  the  courts,  since  it  cannot  be  known 
with  certainty  afterwards  how  the  excluded  electors  would  have 
voted,  and  it  would  obviously  be  dangerous  to  receive  and  rely 
upon  their  subsequent  statements  as  to  their  intentions,  after  it  is 
ascertained  precisely  what  effect  their  votes  would  have  upon  the 
result.^  If,  however,  the  inspectors  of  election  shall  exclude  legal 
voters,  not  because  of  honest  error  in  judgment,  but  wilfully  and 
corruptly,  and  to  an  extent  that  affects  the  result,  or  if  by  riots  or 
otherwise  legal  voters  are  intimated  and  prevented  from  voting, 
or  for  any  other  reasons  the  electors  have  not  had  opportunity  for 
the  expression  of  their  sentiments  through  the  ballot-box,  the  elec- 
tion should  be  set  aside  altogether,  as  having  failed  in  the  purpose 
for  which  it  was  called.'  Errors  of  judgment  are  inevitable,  but 
fraud,  intimidation,  and  violence  the  law  can  and  should  protect 
against.  A  mere  casual  affray,  however,  or  accidental  disturbance, 
without  any  intention  of  overawing  or  intimidating  the  electors, 
cannot  be  considered  as  affecting  the  freedom  of  the  election ;  ^ 
nor  in  any  case  would  electors  be  justified  in  abandoning  the 
ground  for  any  light  causes,  or  for  improper  interference  by 
others,  where  the  officers  continue  in  the  discharge  of  their  func- 
tions, and  there  is  opportunity  for  the  electors  to  vote.^  And,  as 
we  have  already  seen,  a  failure  of  an  election  in  one  precinct,  or 
disorder  or  violence  which  prevent  a  return  from  that  precinct, 
will  not  defeat  the  whole  election,  unless  it  appears  that  the  votes 
which  could  not  be  returned  in  consequence  of  the  violence  would 
have  changed  the  result.^    It  is  a  little  difficult  at  times  to  adopt 

I  First  Parish  in  Sadbnry  v.  Steams,  Matter  of  Long  Island  R.  R.  Co.,  10 

21  Pick.  148.  Wend.  87 ;  People  v.  Phillips,  1  Denio, 

s  Newcum  v.  Kirtlej,  IS  B.  Monr.  515.  888;  Sute  v,  McDaniel,  22  Ohio  St.  854. 
See  Barke  v.  Supervisors  of  Monroe,  4         *  Cush.  Leg.  Assemb.  §  184 ;  Roberts 

W.  Va.  871 ;  QPickett  v.  Rassell,  42  Fla.  v.  Calrert,  08  N.  C.  580,  4  S.  E.  127. 
116,  28  So.  764.3  •  See   First    Parish    in    Sudbury    r. 

*  Where  one  receives  a  majority  of  Steams,  21  Pick.  148.    Enough  voters  to 

all  the  YOtes  cast,  the  opposing  candidate  change  the  result  must  liave  been  pre- 

cannot  be  declared  elected  on  evidence  vented  from  voting  in  order  to  vitiate  the 

that  legal  voters  sufficient  to  change  the  election.    Tarbox  v.   Sugbrue,  86  Kan. 

result  offered  to  vote  for  him,  but  were  225, 12  Pac.  085.    And  see  cases,  p.  022, 

erroneously  denied  the  right ;   but  the  note  2,  ante. 

election  may  be  declared  to  have  failed,         *  ^xparfc  Heath,  8  Hill,  42.    See  ante, 

and  a  new  election  be  ordered.    Renner  p.  027,  and  note. 
V.  Bennett,  21  Ohio  St  431.    See  also 
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the  true  mean  between  those  things  which  should  and  those  which 
should  not  defeat  an  election ;  for  while  on  the  one  hand  the  law 
should  seek  to  secure  the  due  expression  of  his  will  by  every  legal 
voter^  and  guard  against  any  irregularities  or  misconduct  that  may 
tend  to  prevent  it,  so,  on  the  other  hand,  it  is  to  be  borne  in  mind 
that  charges  of  irregularity  and  misconduct  are  easily  made,  and 
that  the  dangers  from  throwing  elections  open  to  be  set  aside  or 
controlled  by  oral  evidence,  are  perhaps  as  great  as  any  in  our 
system.  An  election  honestly  conducted  under  the  forms  of 
law  ought  generally  to  stand,  notwithstanding  individual  electors 
may  have  been  deprived  of  their  votes,  or  unqualified  voters  been 
allowed  to  participate.  Individuals  may  suffer  wrong  in  such 
cases,  and  a  candidate  who  was  the  real  choice  of  the  people  may 
sometimes  be  deprived  of  his  election ;  but  as  it  is  generally  im- 
possible to  arrive  at  any  greater  certainty  of  result  by  resort  to 
oral  evidence,  public  policy  is  best  subserved  by  allowing  the 
election  to  stand,  and  trusting  to  a  strict  enforcement  of  the 
criminal  laws  for  greater  security  against  the  like  irregularities 
and  wrongs  in  the  future. 

The  Canvass  and  the  Return. 

If  the  election  is  purely  a  local  one,  the  inspectors  who  have 
had  charge  of  it  will  be  expected  to  proceed  immediately  on  the 
closing  of  the  poll  to  canvass  the  votes  and  declare  the  result.  It 
is  commonly  made  their  duty  also,  or  the  duty  of  their  clerk,  to 
issue  to  the  person  or  persons  appearing  to  be  chosen  a  certificate 
or  notification  of  his  or  their  election,  which  will  be  presumptive 
evidence  of  the  fact.  It  is  not  in  the  power  of  the  inspectors  by 
neglecting  or  refusing  to  give  the  proper  certificate  to  defeat  the 
will  of  the  people,  for  the  ballots  determine  the  election  and  not 
the  certificate,  and  the  person  chosen,  from  whom  the  certificate 
is  withheld,  may  nevertheless  proceed  to  qualify  and  take  posses- 
sion of  the  office  unless  opposed  by  a  de  facto  incumbent.^  If  the 
election  district  comprises  several  precincts,  the  inspectors  of  the 
polls  in  each  will  make  return  in  writing  of  the  canvass  made  by 
them  to  the  proper  board  of  canvassers  for  the  whole  district,  and 
if  the  election  is  for  State  officers,  this  district  board  will  transmit 
the  result  of  the  district  canvass  to  the  proper  State  board,  who 
will  declare  the  general  result.^    In  all  this,  the  several  boards 

1  Ex  parte  Smith,  8  S.  C.  496;  Goyrd  r.  Hickman.  12  CoL  266,  21  Pnc.  325; 

v.  Jackson,  82  Ark.  663.  Fowler  v.  State,  68  Tex.  80,  3  S.  W.  255. 

>  Errors  in  certifying  boxes,  &c.,  and  See  People  v,  Higgins,  8  Mich.  233 ;  State 

making  the  returns  will  not,  in  the  ab*  r.  Berg,  76  Mo.  186;   Dixon  v.  Orr,  4tf 

sence  of  fraud  or  changes  in  the  ballots.  Ark.  288, 4  S.  W.  774. 
warrant  throwing  out  the  vote.    Kellogg 
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act  for  the  most  part  in  a  ministerial  capacity,  and  are  not  vested 
with  judicial  powers  to  correct  the  errors  and  mistakes  that  may 
have  occurred  with  any  officer  who  preceded  them  in  the  perform- 
ance of  any  duty  connected  with  the  election,  or  to  pass  upon  any 
disputed  fact  which  may  affect  the  result.^  Each  board  is  to  re- 
ceive the  returns  transmitted  to  it,  if  in  due  form,  as  correct,  and 
is  to  ascertain  and  declare  the  result  as  it  appears  by  such  re- 
turns ;  ^  and  if  other  matters  are  introduced  into  the  return  than 
those  which  the  law  provides,  they  are  to  that  extent  unofficial 
and  unauthorized,  and  must  be  disregarded.'     If  a  district  or 

1  State  V.  Charleston,  1  S.  C.  n.  b.  30.  People  v,  KUduff,  15  111.  492 ;  O'Ferrell  v. 
And  see  cases  cited  in  the  next  note.  Colby,  2  Minn.  180;  People  &.  Van  Cleve, 
Wliile  canrassers  act  in  a  ministerial  ca-  1  Mich.  862 ;  People  v.  Van  Slyclc,  4 
pacity  only,  and  must  declare  the  result  Cow.  297 ;  Morgan  v.  Quackenbush,  22 
on  the  face  of  the  returns,  it  does  not  fol-  Barb.  72 ;  Dishon  r.  Smith,  10  Iowa,  212  ; 
low  that  they  are  to  insist  upon  technical  People  v.  Cook,  14  Barb.  269,  and  8  N.  Y. 
accuracy  in  the  returns,  and  reject  those  67 ;  Hartt  v.  Harvey,  S2  Barb.  66 ;  Attor- 
which  do  not  comply  with  the  very  letter  ney-General  v.  Barstow,  4  Wis.  667 ;  At- 
of  the  law,  and  that  they  are  compelled  torney-General  v.  Ely,  4  Wis.  420;  State 
to  act  upon  returns  which  by  mistake  v.  Governor,  26  N.  J.  881 ;  State  v.  Clerk 
have  been  made  inaccurate,  without  af-  of  Passaic,  26  N.  J.  864;  Marshall  v, 
fording  an  opportunity  for  correction.  Kerns,  2  Swan,  68 ;  People  t;  Pease,  27 
If,  for  example,  in  a  return  transmitted  N.  Y.  46 ;  Phelps  v.  Schroder,  26  Ohio 
to  them,  the  name  of  one  of  the  persons  St.  649 ;  State  v.  State  Canvassers,  86 
voted  for  is  erroneously  given,  and  the  Wis.  498 ;  Opinion  of  Justices,  68  N.  H. 
election  judges  are  ready  to  correct  it,  a  640;  State  v.  Cavers,  22  Iowa,  348;  State 
great  wrong  is  done  if  this  is  not  per-  v.  Harrison,  88  Mo.  640;  State  o.  Rod- 
mitted.  The  purpose  of  the  canvass  is  man,  43  Mo.  266 ;  State  v.  Steers,  44  Mo. 
to  determine,  record,  and  declare  the  act-  228 ;  Bacon  v.  York  Co.,  26  Me.  491 ; 
iisl  will  of  the  electors ;  not  to  defeat  it;  Taylor  v,  Taylor,  10  Minn.  107;  Opinion 
and  when  technicalities  and  mistakes  are  of  Jnnf ices,  64  Me.  688;  Prince  v.  Skillin, 
seiied  upon  and  taken  advantage  of  for  71  Me.  861,  86  Am.  Rep.  826;  Peebles 
party  or  personal  ends,  and  without  other  v.  County  Com*rs,  82  N.  C.  886;  Clark 
object  or  necessity,  the  public  injury  is  v.  County  Examiners,  126  Mass.  282 ; 
very  manifest.  It  is  of  the  utmost  im-  State  v.  County  Canvassers,  17  Fla.  29; 
portance  tliat  the  public  shall  have  con-  Hagtw  v.  State,  10  Neb.  61,  4  N.  W.  876 ; 
fldence  in  the  administration  of  the  State  v.  Wilson,  24  Neb.  189,  88  N.  W. 
election  laws  ;  and  whatever  undermines  81 ;  Moore  v.  Kessler,  69  Ind.  162 ;  State 
that  confidence  invites  fraud  and  violence,  v.  Hayne,  8  8.  C.  67.  They  may  not  re- 
It  is  true  that  errors  which  creep  into  the  fuse  to  canvass  because  a  poll  book  is 
returns  may  be  obviated  on  a  judicial  not  returned  as  it  should  be.  Patten 
trial ;  but  that  is  a  slow  and  expensive  r.  Florence,  88  Kan.  601,  17  Pac.  174. 
process,  and  ought  not  to  be  forced  upon  They  may  and  should  correct  an  arith- 
tlie  parties  except  In  cases  where  the  re-  metical  blunder.  State  v.  Hill,  20  Neb. 
suit  upon  the  balloting  is  really  in  doubt.  119,  29  N.  W.  268.  Legal  returns  re- 
Errors  which  are  immaterial  should  be  ceived  after  the  proper  time  should  be 
overlooked,  and  those  which  are  mate-  counted.  Cresap  v.  Qray,  10  Oreg.  846. 
rial  ought  to  be  corrected  by  the  proper  [After  the  board  has  acted  upon  returns 
officers  whenever  it  is  prscticable.  that  are  fair  on  their  face,  and  has  ren- 

*  Ex  parte  Heath,  8  HiU.  42 :  Brower  dered  its  retnm.  it  is  functus  officio  and 

V.  O'Brien,  2  Ind    423:  People  v.  Hil-  cannot  revise    ita    work.      Rosenthal  r. 

liard,29  III.  413 ;  People  r.  Jonen.  19  Ind.  State  Bd.  of  Canvassers.  60  Kan.  129,  82 

367;    Mayo  v.  Freeland,  10   Mo.    629;  Pac.  129,  19  L.  R.  A.  167.3 

Thompson  v.  Circuit  Judge,  9  Ala.  838 ;  *  Ex  parte  Heath,  8  Hill,  42.    Papers 
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State  board  of  canvassers  assumes  to  reject  returns  transiaitted 
to  it,  on  other  grounds  than  those  appearing  upon  its  face,  or  to 
declare  persons  elected  who  are  not  shown  by  the  returns  to  have 
received  the  requisite  plurality,  it  is  usurping  functions,  and  its 
conduct  will  be  reprehensible,  if  not  even  criminal.^  The  action 
of  such  boards  is  to  be  carefully  confined  to  an  examination  of 
the  papers  before  them,  and  a  determination  of  the  result  there- 
from, in  the  light  of  such  facts  of  public  notoriety  connected  with 
the  election  as  every  one  takes  notice  of,  and  which  may  enable 
ihem  to  apply  such  ballots  as  are  in  any  respect  imperfect  to  the 
proper  candidates  or  offices  for  which  they  are  intended,  provided 
the  intent  is  sufficiently  indicated  by  the  ballot  in  connection  with 
such  facts,  so  that  extraneous  evidence  is  not  necessary  for  this 
purpose.^  If  canvassers  refuse  or  neglect  to  perform  their  duty, 
they  may  be  compelled  by  mandamus; '  though  as  these  boards 
are  created  for  a  single  purpose  only,  and  are  dissolved  by  an 
adjournment  without  day,  it  has  been  held  that,  after  such  ad- 
journment mandamus  would  be  inapplicable,  inasmuch  as  there  is 
no  longer  any  board  which  can  act.^  But  we  should  tliink  the 
better  doctrine  to  be,  that  if  the  board  adjourn  before  a  legal  and 
complete  performance  of  their  duty,  mandamus  would  lie  to  com- 
pel them  to  meet  and  perform  it.^    But  when  the  board  them- 

in  the  poll  book  bat  not  a  part  of  the  People   v.   SaperrUon,  12   Barb.    217; 

return  cannot  be  considered.    Simon  p.  State  v.  Rodman,  48  Mo.  256. 
Durham,  10  Greg.  52.    Retumi  Toid  on         >  To  this  effect  is  State  v.  Gibbs,  18 

their  face  may  be  r^ected.  Stete  v.  SUte  FU.  55;  People  v.  Schiellein^  95  N.  Y.  124. 

Canvassers,  86  Wis.  498.    A  certificate  In  the  last  case  it  is  held  that  the  board 

to  be  made  bj  a  justice  and  inspectors  is  continues  as  such,  in  spite  of  a^ioom- 

Yoid  on  its  face  if  signed  bj  the  justice  ment,  till  its  whole  duty  is  performed, 

alone.    Perry  v.  Whitaker,  71  N.  C.  475.  And  see  People  v.  Board  of  Registration, 

1  Prince  v.  Skillin,71  Me.  861,  86  Am.  17  Mich.  427;  People  v.  Board,  ftc.  of 

Rep.  825.    But  if  not  yoid  on  their  face,  Nankin,   15  Mich.   156;   Lewis  v.  Com- 

the  election  board  to    which    they  are  missioners,   16    Kan.    102;    Pacheoo    v, 

returned  hare  no  jurisdiction  to  go  be-  Beck,  52  Cal.  8 ;  State  v.  Hill,  20  Neb. 

bind  them  and  inquire  into  questions  of  119,  29  N.  W.  258.    And  they  may  be 

fraud  in  the  election.    Phelps  v.  Schroder,  compelled  to  make  a  legal  and  proper 

26  Ohio  St.  549;  Leigh  v.  State,  69  Ala.  canvass  after  they  have  made  one  which 

261;  Brown  v.  Com'rs  Rush  Co.,  88  Kan.  was  illegal  and  unwarranted.    State  v. 

486, 17  Pac.  804;  Opinion  of  Justices,  58  County  Com'rs,  28  Kan.  264;  State  v, 

N.  H.  621.    So  of  judges  of  the  Supreme  Hill,  10  Neb.  58,  4  N.  W.  514;  Stewart 

Court  sitting  as  canvassers.    Osgood  v.  v.  Peyton,  77  Ga.  668 ;  Simon  r.  Durham, 

Jones,  60  N.  H.  278,  282.  10  Oreg.  52.    And  if  they  have  finished 

*  State  V,  Foster,  88  Ohio  St.  599.  tlieir  work  before  the  time  allowed  hss 

'  Clark  V.  McKenzie,  7  Bush,  523 ;  elapsed,  and  while  they  still  have  the  re- 
Burke  V,  Supervisors  of  Monroe,  4  W.  turns,  they  may  be  compelled  to  reoon- 
Va.  871 ;  State  i^.  County  Judge,  7  Iowa,  sider  their  action.  State  v.  Berg,  76  Mo. 
186;  Magee  v.  Supervisors,  10  Cal.  876;  186.  QJpon  canvassiAg  boards,  their 
Kisler  v.  Cameron,  89  Ind.  488 ;  Common-  powers  and  duties,  see  People  v.  Rice, 
wealth  V.  Emminger,  74  Pa.  St  479.  129  N.  T.  449,  29  N.  £.  ^35, 14  L.  R.  A 

«  Clark  V,  Buchanan,  2  Minn.  846;  643.3 
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selves  have  once  performed  and  fully  completed  their  duty,  they 
have  no  power  afterwards  to  reconsider  their  determination  and 
come  to  a  different  conclosion.^ 

Contestinff  Electiom. 

As  the  election  officers  perform  for  the  most  part  ministerial 
functions  only,  their  returns,  and  the  certificates  of  election  which 
are  issued  upon  them,  are  not  conclusive  in  favor  of  the  officers 
who  would  thereby  appear  to  be  chosen,  but  the  final  decision 
must  rest  with  the  courts.'  Tliis  is  the  general  rule,  and  the 
exceptions  are  of  those  cases  where  the  law  under  which  the  can- 
vass is  made  declares  the  decision  conclusive,  or  where  a  special 
statutory  board  is  established  with  powers  of  final  decision.'  What- 

1  Hadley  r.  Mayor,  &c.,  88  N.  Y.  003 ;  777.  In  Georgia  the  governor *b  decision 
State  p.  Warren,  1  Houston,  89 ;  State  v,  upon  tlie  election  of  officers  commissioned 
Harrison,  38  Mo.  640;  Swain  r.  McRae,  bj  him  is  conclusive.  Corbett  v.  Mc- 
80  N.  C.  Ill ;  Sute  v.  Lamberton,  87  Daniel,  77  Ga.  644.  A  chief  justice  can- 
Minn.  362,  84  N.  W.  886;  Myers  v.  not  be  empowered  to  decide,  pending  a 
Chalmers,  60  Miss.  772;  People  v.  Rear-  legal  determination  of  a  contest,  which 
don,  8  N.  Y.  Supp.  660;  People  o.  Board  claimant  shall  liold  the  office  ad  interim. 
Canvassers,  46  Hun,  390.  Compare  Al-  If  the  power  is  executive  it  cannot  be 
derson  v.  Com*rs,  82  W.  Va.  464,  9  S.  E.  conferred  on  a  Judicial  officer ;  if  Judi- 
863.  If  they  recount  and  give  the  cex^  cinl,  it  belongs  to  a  court.  In  re  Cleve- 
tiflcate  to  another,  such  action  is  a  mere  land,  61  N.  J.  L.  819,  18  Atl.  67.  An 
nullity.  Bo  wen  v.  Hizon,  46  Mo.  840;  illegal  election  may  be  contested  and  set 
People  V,  Robertson,  27  Mich.  116;  Opin-  aside,  even  though  but  one  person  was 
ions  of  Justices,  117  Mass.  699;  State  v.  voted  for.  Ex  parte  Ellyson,  20  Gratt. 
Donewirth,  21  Ohio  St.  216.  10.    The  customary  remedy  is  by  writ  of 

*  State  V.  Justices  of  Middlesex,  1  N.  J.  quo  warranto,  issued  either  on  the  relation 

244 ;  Hill  v.  Hill,  4  McCord,  277 ;  Warn-  of  some  citizen  who  shows  an  interest  of 

mack  V.  HoUoway,  2  Ala.  81 ;   State  o.  his  own  in  the  question  involved,  or  on 

Clerk  of  Passaic,  26  N.  J.  864 ;  Marshall  relation  of  the  Attorney-General  in  the 

V.  Kerns,  2  Swan,  68 ;  Attorney-General  o.  interest  of  the  State.    State  v,  Tuttle,  68 

Barstow,  4  Wis.  667;  Attorney-General  Wis.  46,  9  N.  W.  791.    Sututory  provi- 

V,  Ely,  4  Wis.  420;  People  p.  Van  Cleve,  sion  for  contesting  elections  does  not 

1  Mich.  862;  People  v,  Higgins,  8  Mich,  abrogate  the  remedy  by  quo  warranto, 

233;    Dishon  v.  Smith,  10   Iowa,  212;  People  o.  Londoner,  13  Col.  803,  22  Pac. 

Sute  V.  Johnson,  17  Ark.  407;  State  v.  704,  diiTeriug  fh>m  Sute  v,  Francis,  88 

Fetter,  12  Wis.  666;  State  v.  Avery,  14  Mo.  667.     [IJpon   election  contesU   in 

Wis.  122;  People  v.  Jones,  20  CaL  60;  Indiana,  see  English  v.  Dickery,  128  lud. 

Newcum  v.  Eirdey,  13  B.  Monr.  616;  174,  27  N.  E.  496,  13  L.  R.  A.  40,  and 

Commonwealth  o.  Jones,  10  Bush,  726;  note.     As  to  notice    to   contestee,  see 

Peoples.  Seaman,  6  Denio,  409;  People  Bowler  v.  Eisenhood,  1   S.  D.  677,  48 

p.  Cook,  8  N.  Y.  67 ;  People  v.  Matteson,  N.  W.  186, 12  L.  R.  A.  706,  and  note.^ 

17  III.  167;  Taylor  v.  Taylor,  10  Minn.  «  See  Grierr.Shackleford,  Const.  Rep. 

107;  Calaveras  County  v.  Brockway,  80  642;  Batman  v.  Megowan,  1  Met.  (Ky.) 

Cal.  826;  Prince  v.  Skillin,  71  Me.  861.  693;  State  v,  Marlow,  16  Ohio  St.  114; 

86  Am.  Rep.  826;    Echols  v.  SUte,  66  People  r.  Goodwin,  22  Mich.  496 ;  Bazter 

Ala.  181 ;  Reynolds  v.  State,  61  Ind.  802 ;  v.  Brooks,  29  Ark.  178, 11  Am.  Law  Rev. 

Winter  r.  Thistlewood,  101  HI.  460;  Rob-  634 ;  Hipp  p.  Charlevoix  Co.  Supervisors, 

erts  p.  Calvert,  98  N.  C.  680,  4  8.  E.  127.  62  Mich.  466. 29  N.  W.  707.    For  the  pro- 

But  see  State  v.  Dortch,  41  La.  846, 6  So.  oeedings  in  the  State  of  New  York  in  the 
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ever  may  be  the  office,  an  election  to  it  is  only  made  by  the  can- 
didate receiving  the  requisite  majority  or  plurality  of  the  legal 
votes  cast;^  and  whoever,  without  such  election,  intrudes  into 
an  office,  whether  with  or  without  the  formal  evidences  of  title, 
may  be  ousted  on  the  proper  judicial  inquiry .^  The  general  doc- 
trine is  here  stated;  but  in  one  important  case  it  was  denied 
that  it  could  apply  to  the  office  of  chief  executive  of  the  State. 
The  case  was  one  in  which  the  incumbent  was  a  candidate  for 
re-election,  and  a  majority  of  votes  was  cast  for  his  opponent 
Certain  spurious  returns  were,  however,  transmitted  to  the  State 
canvassers,  which,  together  with  the  legal  returns,  showed  a  plu- 
rality for  the  incumbent,  and  he  was  accordingly  declared  chosen. 
Proceedings  being  taken  against  him  by  quo  warranto  in  the 
Supreme  Court,  he  objected  to  the  jurisdiction,  on  the  ground 
that  the  three  departments  of  the  State  government,  the  legis- 
lative, the  executive,  and  the  judicial,  were  equal,  co-ordinate, 
and  independent  of  each  other,  and  that  each  department  must  be 
and  IS  the  ultimate  judge  of  the  election  and  qualification  of  its 
own  member  or  members,  subject  only  to  impeachment  and  ap- 


canvRss  of  Yotet  for  Gorernor  in  1792,  ing  of  lots,  however,  would  not  preclude 
where  the  election  of  John  Jaj  to  that  an  inquiry,  at  the  suit  of  the  State,  into 
office  was  defeated  by  the  rejection  of  previous  irregularities.  People  v.  Robert- 
votes  cast  fur  him  for  certain  irregu-  son,  27  Mich.  116.  [| And  where  the  Con- 
larities,  which,  under  the  more  recent  stitution  provides  a  mode  of  procedure 
judicial  decisions,  ought  to  have  been  to  be  followed  in  case  of  tie  votes  for  cer- 
overlooked,  see  Hammond's  Political  tain  officers,  hut  makes  none  for  justices 
History  of  New  York,  ch.  8.  The  law  of  the  peace,  and  does  not  authorize  the 
then  in  force  made  the  decision  of  the  legislature  to  provide  for  such  case,  there 
State  canvassers  final  and  conclusive,  is  no  election  in  case  of  tie  vote  for  jus- 
The  I^uisiana  Returning  Board  cases  tice  of  the  peace,  and  the  old  incumbent 
will  readily  occur  to  the  mind ;  but  those  holds  over.  State  v,  Kramer,  160  Mo. 
roust  be  regarded  as  standing  by  them-  89,  51  S.  W.  716,47  L.  R.  A.  661.^ 
selves,  because  the  legislative  provisions  ^  Whether  jury  trial  in  the  case  of 
under  which  they  were  had  were  unlike  contested  elections  is  matter  of  right, 
any  otliers  known  to  our  history,  and  seems  to  be  made  a  question.  That  it 
assumed  to  confer  extraordinary  and  is,  see  State  it.  Burnett,  2  Ala.  140;  People 
irresponsible  powers.  QFor  the  proced-  v.  Cicott,  16  Mich.  283 ;  ttictum.  People  v. 
ure  in  Nebraska  where  the  legislature  in  Albany,  &c.  R.  R.  Co.,  67  N.  Y.  161. 
Joint  session  determines  contests  over  That  it  is  not,  is  held  in  Ewing  t\  Filley, 
election  of  officers  of  the  executive  de-  48  Pa.  St.  884 ;  Commonwealth  v.  Leech, 
partment,  see  State  v.  Elder,  81  Neb.  44Pa.  St.  882;  Stste  r.  Johnnnn.  26  Ark. 
169,  47  N.  W.  710,  10  L.  R.  A.  796,  and  281 ;  Wheat  v.  Smith,  50  Ark.  266, 7  &  W. 
re-election  of  executive  officers.  Re  Re-  161 ;  Williamson  v.  Lane,  52  Tex.  835 ; 
Election  of  Executive  Officers,  81  Neb.  State  r.  Lewis,  51  Conn,  lia  [State  r. 
262.  47  N.  W.  928. 10  L.  R.  A.  808.]  Doherty,  16  Wash.  882,  47  Pac,  968.  58 
1  In  some  cases  it  is  provided  by  law.  Am.  St.  89  ]  It  is,  however,  conceded 
that,  if  there  is  a  tie  vote,  the  two  per-  in  Pennsylvania  that,  in  a  proceeding  lu 
sons  receiving  an  equal  and  the  highest  forfeit  an  office,  jury  trial  is  of  right, 
iiumlier  shall  cast  lots,  and  the  election  See  also  cases,  p.  590,  note  2>  ante, 
shall  be  thereby  determined.    The  draw- 
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peal  to  the  people ;  that  the  question,  who  is  rightfully  entitled 
to  the  office  of  governor,  could  in  no  case  become  a  judicial  ques- 
tion ;  and  that  as  the  Constitution  provides  no  means  for  ousting 
a  successful  usurper  of  either  of  the  three  departments  of  the 
government,  that  power  rests  exclusively  with  the  people,  to  be 
exercised  by  them  whenever  they  tliink  the  exigency  requires  it.^ 
There  is  a  basis  of  truth  in  this  argument;  the  executive  of 
the  State  cannot  be  subordinated  to  the  judiciary,  and  may,  in 
general,  refuse  obedience  to  writs  by  which  this  may  be  attempted.^ 
But  when  the  question  is,  who  is  the  executive  of  the  State,  the 
judges  have  functions  to  perform,  which  are  at  least  as  important 
as  those  of  any  other  citizens,  and  the  fact  that  they  are  judges 
can  never  be  a  reason  why  they  should  submit  to  a  usurpation.  A 
successful  usurpation  of  the  executive  office  can  only  be  accom- 
plished with  the  acquiescence  of  the  other  departments ;  and  the 
judges,  for  the  determination  of  their  own  course,  must,  in  some 
form,  inquire  into  or  take  notice  of  the  facts.  In  a  controversy 
of  such  momentous  import,  the  most  formal  and  deliberate  in- 
quiry that  the  circumstances  will  admit  of  is  alone  excusable; 
and,  when  made  and  declared,  the  circumstances  must  be  extraor- 
dinary in  which  it  will  not  bo  effectual.  In  the  case  referred 
to,  the  usurper,  though  the  candidate  of  a  party  embracing  hnlf 
the  voters  of  the  State,  found  himself  utt^erly  stripped  of  power  by 
the  decision  of  the  court  against  him ;  public  support  fell  away 
from  him,  and  success  in  his  usurpation  became  an  impossibility. 
The  decision  guided  and  determined  the  popular  sentiment,  and 
perhaps  saved  the  State  from  disorder,  violence,  and  anarchy.^ 

Where,  however,  the  question  arises  collaterally,  and  not  in  a 
direct  proceeding  to  try  the  title  to  the  office,  the  correctness  of 
the  decision  of  the  canvassers  cannot  be  called  in  question,  but 
must  be  conclusively  presumed  to  be  correct;^  and  where  the 

1  Attornej-General  o.  Bantow,  4  Wis.  termined  by  popular  ftcqiiiescence.    The 

567.  difficulty  was  that  the  legislative  author- 

<  See  ante,  p.  162.  ity  was  as  much  in  dispute  as  the  ezecu- 

*  Some  attention  to  conflicts  between  tive.    The  cases  of  South  Carolina  and 

the  several  departments  of  government  Louisiana  are  here  specially  referred  io. 
was  given  by  the  author  in  an  essay  on         *  Morgan  v.  Quackenbush,  22  Barb. 

Checks  and  Balances  in  Government,  pub-  72 ;  Hadley  v.  Mayor,  &c.,  33  N.  T.  608 ; 

lished  in  the  *'  International  Review  "  for  Howard  v,  McDiarmid,  26  Ark.  100.    And 

1876.    A  question  like  that  above  men-  see  Hulseman  v.  Reus,  41  Pa.  St.  896, 

tioned  could  not  arise  in  respect  to  the  where  it  was  held  that  the  court  could  not 

presidency,  as  Congress  must  canvass  and  interfere  summarily  to  set  aside  a  certifl- 

declare  the  result.    In  some  recent  cases,  cate  of  election,  where  it  did  not  appear 

in  which  the  office  of  governor  was  in  that  the  officers  had  acted  corruptly,  not- 

question,  though  the  decision  was  placed  withstanding  it  was  shown  to  be  based  in 

by  the  constitution  in  the  hands  of  the  part  upon  forged  returns, 
legislature,  the  final  result  was  only  de- 
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election  was  to  a  legislative  office,  the  final  decision,  as  well  by 
parliamentary  law  as  by  constitutional  provisions,  rests  with  the 
legislative  body  itself,  and  the  courts,  as  we  have  heretofore  seen,^ 
cannot  interfere.^ 

The  most  important  question  which  remains  to  be  mentioned 
relates  to  the  evidence  which  the  courts  are  at  liberty  to  receive, 
and  the  facts  which  it  is  proper  to  spread  before  the  jury  for  their 
consideration  when  an  issue  is  made  upon  an  election  for  trial  at 
law. 

The  questions  involved  in  every  case  are,  first,  has  there  been 
an  election  ?  and  second,  was  the  party  who  has  taken  possession 
of  the  office  the  successful  candidate  at  such  election,  by  having 
received  a  majority  of  the  legal  votes  cast?^  These  are  que^ 
tions  which  involve  mixed  considerations  of  law  and  fact,  and 
the  proper  proceeding  in  which  to  try  them  in  the  courts  is  by 
quo  warranto^  when  no  special  statutory  tribunal  is  created  for 
the  purpose.^ 

Upon  the  first  question,  we  shall  not  add  to  what  we  have  al- 
ready said.  When  the  second  is  to  be  considered,  it  is  to  be  con- 
stantly borne  in  mind  that  the  point  of  inquiry  is  tJie  will  of  the 
electors  a%  manifested  by  their  ballots ;  and  to  this  should  all  the 
evidence  be  directed,  and  none  that  does  not  bear  upon  it  should 
be  admissible. 

We  have  already  seen  that  the  certificates  or  determinations  of 
the  various  canvassing  boards,  though  conclusive  in  collateral  in- 
quiries, do  not  preclude  an  investigation  by  the  courts  into  the 
facts  which  they  certify.  They  are  prima  facie  evidence,  how- 
ever, even  in  the  courts ;  ^  and  this  is  so,  notwithstanding  altera- 

^  See  ante^  p.  1S9,  note  1.    See  also  Draper,  60  Mo.  863.    Where  the  officers 

Commonwealth  v.  Meeser,  44  Pa.  St.  341.  acted  fraudulently  in  the  conduct  of  an 

'  In  Maine,  where  there  were  two  con-  election,  their  retnms  may  be  rejected, 

flicting  bodies,  each  claiming  the  right  to  and  the  result  be  arrived  at  from  other 

exercise  the  legislative  power,  the  judici-  proofs  exclusively.    Supervisors  t*.  Davis, 

ary  asserted  and  enforced  the  right  to  de-  63  IlL  405.    Wliere  returns  are  lost  or 

cide  between  them.    Prince  v.  Skillin,  71  defective,  parol  evidence  of  what  the  vote 

Me.  361,  86  Am.  Rep.  825.    It  is  to  be  was  is  admissible :  Wheat  v.  Smith,  50 

observed,  however,  that  the  governor  had  Ark.  266,  7  S.  W.  161 ;  Dixon  o.  Orr,  49 

already  recognized   the    same  body  in  Ark.  238,  4  S.  W.  774,  if  ballots  cannot, 

whose  fEiTor  the  court  decided,  and  had  from  possible   tampering,  be  admitted, 

approved  the  act  whose  validity  came  in  Stemper  v.  Higgins,  88  Minn.  222,  87 

question  in  the  court.  N.  W.  95. 

*  See  cases  cited,  p.  935,  note.    Also         *  People  v.  Matteson,  17  III.  167 ;  Peo- 

State  V.  The  Judge,  18  Ala.  805;  People  pie  v.  Cover,  50  111.  100.    If  the  proceed- 

V.  Robertson,  27  Mich.  116 ;  Common-  ing  is  commenced  before  the  term  which 

wealth    17.  Emminger,  74   Pa.  St  479 ;  is  in  contest  has  expired,  it  may  be  con- 

Dobyns  v.  Weadon,  50  Ind.  298.     The  tinned  to  a  conclusion  afterwards.    State 

right  to  the  office  comes  f^om  the  ballots,  v.  Pierce,  85  Wis.  93. 
and  not  from  the  commission.    State  v.         *  Marshall  v.  Kenis,  2  Swan,  68;  Mor- 
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tions  appear  ;  the  question  of  their  fairness  in  such  a  case  being 
for  the  jury.^  But  back  of  this  prima  facie  case  the  courts  may 
go,  and  the  determinations  of  the  State  board  may  be  corrected 
by  those  of  the  district  boards,  and  the  latter  by  the  ballots  them- 
selves when  the  ballots  are  still  in  existence,  and  have  been  kept 
as  required  by  law.^  If,  however,  the  ballots  have  not  been  kept  as 
required  by  law,  and  surrounded  by  such  securities  as  the  law 
has  prescribed  with  a  view  to  their  safe  preservation  as  the  best 
evidence  of  the  election,  it  would  seem  that  they  should  not  be 
received  in  evidence  at  all,'  or,  if  received,  that  it  should  be  left 
to  the  jury  to  determine,  upon  all  the  circumstances  of  the  case, 
whether  they  constitute  more  reliable  evidence  than  the  inspec- 
tors' certificate,^  which  is  usually  prepared  immediately  on  the 
close  of  the  election,  and  upon  actual  count  of  the  ballots  as  then 
made  by  the  officers  whose  duty  it  is  to  do  so. 

Something  has  already  been  said  regarding  the  evidence  which 
can  be  received  where  the  elector's  ballot  is  less  complete  and 
perfect  in  its  expression  of  intention  than  it  should  have  been. 
There  can  be  no  doubt  under  the  authorities  that,  whenever  a 
question  may  arise  as  to  the  proper  application  of  a  ballot,  any 
evidence  is  admissible  with  a  view  to  explain  and  apply  it  which 
would  be  admissible  under  the  general  rules  of  evidence  for  the 
purpose  of  explaining  and  applying  other  written  instruments. 
But  the  rule,  as  it  appears  to  us,  ought  not  to  go  further.  The 
evidence  ought  to  be  confined  to  proof  of  the  concomitant  cir- 
cumstances ;  such  circumstances  as  may  be  proved  in  support  or 
explanation  of  a  contract,  where  the  parties  themselves  would 
not  be  allowed  to  give  testimony  as  to  their  actual  intention, 
when  unfortunately  the  intention  was  ineffectually  expressed.^ 

gan  r.  Quackenbusb,  22  Barb.  72 ;  Cala-        •  People  v.  Sackett,  14  Mich.  S20.    Bat 

veras  County  v.  Brockway,  90  Cal.  826.  see  People  r.  Higgins,  3  Mich.  238.    Bur- 

^  State  V.  Adams,  2  Stew.  231.    See  den  of  showing  that  ballots  offered  are 

State  V.  Hilmantel,  28  Wis.  422.  genuine  is  on  the  party  offering  them. 

s  People  V.  Van  Cleye,  1  Mich.  862 ;  Powell  v.  Holman,  60  Ark.  86,  6  8.  W. 

People  t*.  Higgins,  8  Mich.  283 ;  State  v,  606;  Fenton  v.  Scott,  17  Oieg.  189,  20 

Clerk  of  Passaic,  26  N.J.  864;  Sute  r.  Pac.  96;  Coglan  v.  Beard,  67  Cal.  808, 

Judge.  &c.,  13  Ala.  806 ;  People  v.  Cook,  7  Pac.  738,  which  see  as  to  what  is  suffi- 

14  Barb.  269,  8  N.  T.  67 ;  People   r.  cient  proof  that  they  hare  not  been  tam- 

Cicott,  16  Mich.  283 ;  Attorney-General  r.  pered  with. 

Ely,  4  Wis.  420;  Owens  v.  State,  64  Tex.         *  People  v.  Cicott,  16  Mich.  288;  Du- 

600.     Ballots  which  sliould  have  been  son  v.  Thompson,  82  La.  Ann.  861 ;  Peo- 

destroyed  under  the  law  cannot  be  used  pie  v.  Liringston,  79  N.  Y.  279;  People  o. 

on  a  recount    State  9.  Bate,  70  Wis.  409,  Robertson,  27  Mich.  116. 
86  N.  W.  17.    The  ballot  is  always  the         •  People  v.  Pease,  27  N.  T.  46,  84,  per 

best    evidence    of    the    voter's    action.  Denio,  Ch.  J.,  commenting  upon  previous 

Wheat  V.  Ragsdale,  27  Ind.  191 ;  People  New  York  cases.    See  also  Attomey- 

V.  Holden,  28  CaL  128;  Searle  v,  Clark,  General  v.  Ely,  4  Wis.  42a 
84  Kan.  49,  7  Pac.  680. 
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And  we  have  seen  that  no  evidence  is  admiBsible  as  to  how  par- 
ties intended  to  vote  who  were  wrongfully  prevented  or  ezcladed 
from  so  doing.  Such  a  case  is  one  of  wrong  without  remedy,  bo 
far  as  candidates  are  concerned.^  There  is  more  difficulty,  how- 
ever, when  the  question  arises  whether  votes  which  have  been 
cast  by  incompetent  persons,  and  which  have  been  allowed  in  the 
canvass,  can  afterwards  be  inquired  into  and  rejected  becaose  of 
the  want  of  qualificatioiL 

If  votes  were  taken  viva  voce^  so  that  it  could  always  be  deter- 
mined with  absolute  certainty  how  every  person  had  voted,  the 
objections  to  this  species  of  scrutiny  after  an  election  had  been 
held  would  not  be  very  formidable.  But  when  secret  balloting 
is  the  policy  of  the  law,  and  no  one  is  at  liberty  to  inquire  how 
any  elector  has  voted,  except  as  he  may  voluntarily  have  waived 
his  privilege,  and  when  consequently  the  avenues  to  correct  in- 
formation concerning  the  votes  cast  are  carefully  guarded  against 
judicial  exploration,  it  seems  exceedingly  dangerous  to  permit 
any  question  to  be  raised  upon  this  subject.  For  the  evidence 
voluntarily  given  upon  any  such  question  will  usually  come  fi-om 
those  least  worthy  of  credit,  who,  if  they  have  voted  without  legal 
right  in  order  to  elect  particular  candidates,  will  be  equally  ready 
to  testify  falsely,  if  their  testimony  can  be  made  to  help  the  same 
candidates ;  especially  when,  if  they  give  evidence  that  they  yoted 
the  opposing  ticket,  there  can  usually  be  no  means,  as  they  will  well 
know,  of  showing  the  evidence  to  bo  untrue.^  Moreover,  to  allow 
such  scrutiny  is  to  hold  out  strong  temptation  to  usurpation  of 
office,  without  pretence  or  color  of  right ;  since  the  nature  of  the 
case,  and  the  forms  and  proceedings  necessary  to  a  trial,  are  such 
that,  if  au  issue  may  be  made  on  the  right  of  every  individual 
voter,  it  will  be  easy,  in  tlie  case  of  important  elections,  to  prolong 
a  contest  for  the  major  part  if  not  the  whole  of  an  official  term, 
and  to  keep  perpetually  before  the  courts  the  same  excitements, 
strifes,  and  animosities  which  characterize  the  hustings,  and  which 
ought,  for  the  peace  of  the  community,  and  the  safety  and  stability 
of  our  institutions,  to  terminate  with  the  close  of  the  polls.  ^ 


1  See  ante,  p.  038.  ticket  of  his  choice,  and  then,  on  a  con- 

^  It  has  been  decided  in  Wisconsin  test,  he  declares  he  Toted  the  other  way, 

that  where  an  unqnalifled  person  is  called  and  a  deduction  is  made  from  the  oppo- 

to  prove  that  he  voted  at  an  election,  and  site  vote  accordingly.    See  Beardstown 

declines  to  testify,  the  fact  of  his  having  v.  Virginia,  76  HI.  34. 
voted  may  be  proved,  and  then  his  decia-         *  This  is  one  reason,  perhaps,  why  in 

rations  may  be  put  in  evidence  to  show  the  case  of  State  officers  a  statutory  tri- 

how  lie  voted.    State  v.  Olin,  23  Wis.  809.  bunal  is  sometimes  provided  with  powers 

This  may  give  the  incompetent  voter  a  of  summary  and  final  decision, 
double  vote.     First,  he  votes   for   the 
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Upon  this  subject  there  is  very  little  judicial  authority,  though 
legislative  bodies,  deriving  tlieir  precedents  from  Euglaud,  where 
the  system  of  open  voting  prevailed,  have  always  been  accustomed 
to  receive  such  evidence,  and  have  indeed  allowed  a  latitude  of 
inquiry  which  makes  more  to  depend  upon  the  conscience  of  the 
witnesses,  and  of  legislative  committees,  in  some  cases,  than  upon 
the  legitimate  action  of  the  voters.  The  question  of  the  right  to 
inquire  into  the  qualifications  of  those  who  had  voted  at  an  elec- 
tion, on  a  proceeding  in  the  nature  of  a  qtio  warranto^  was  directly 
presented  in  one  case  to  the  Supreme  Court  of  New  York,  and 
the  court  was  equally  divided  upon  it.^  On  error  to  the  Court 
of  Appeals,  a  decision  in  favor  of  the  right  was  rendered  with 
the  concurrence  of  five  judges,  against  throe  dissentients.^  The 
same  question  afterwards  came  before  the  Supreme  Court  of 
Michigan,  and  was  decided  the  same  way,  though  it  appears  from 

the  opinions  that  the  court  were  equally  divided  in  their  views.' 
To  these  cases  we  must  refer  for  the  full  discussion  of  the  rea- 
sons influencing  the  several  judges;  but  future  decisions  alone 
can  give  the  question  authoritative  settlement.^ 

1  People  9.  Pease,  SO  Barb.  588.  on  the  groand  that  his  intention,  as  an 

<  People  p.  Pease,  29  N.  Y.  45.  independent  fact,  could  be  material,  but 

*  People  V.  Cicott,  16  Mich.  283.  See  on  the  ground  that  it  was  a  circumstance 
further  the  case  of  State  v,  Hilmantel,  28  tendinis  to  raise  a  pn.>sumption  for  whom 
Wis.  422,  where  it  was  decided  that  those  he  did  vote.*'  Now  as,  in  tlie  absence  of 
who  had  voted  illegally  might  be  com-  fraud  or  mistake,  you  have  arrived  at  a 
pelled  to  testify  fur  whom  they  voted,  knowledge  of  how  the  man  voted,  when 
The  question  was  discussed  but  briefly,  you  have  ascertained  how,  at  tlie  time, 
and  as  one  of  privilege  merely.  he  intended  to  vote,  it  is  clifficult  to  dis- 

*  (^nsiderable  stress  was  laid  by  the  cover  much  value  in  the  elector's  privi- 
migority  of  the  New  York  Court  of  Ap-  lege  of  secrecy  under  this  ruling.  And 
peals  on  the  legislative  practice,  which,  if  "  circumstances  "  may  lie  shown  to  de- 
as  it  seems  to  us,  is  qaite  too  loose  in  termine  how  he  probably  voted,  in  cases 
these  cases  to  constitute  a  safe  guide,  where  he  insists  upon  his  constitutional 
Some  other  ruling^  in  that  case  also  seem  right  to  secrecy,  then,  as  it  appears  to  us, 
more  latitudinarian  than  is  warranted  by  it  would  be  better  to  abolish  altogether 
sound  principle  and  a  due  regarU  to  the  the  secret  ballot  than  to  continue  longer 
secret  ballot  system  which  we  justly  a  system  which  falsely  promises  secrecy, 
esteem  so  important.  Thus,  Selden,  J.,  at  the  same  time  that  it  gives  to  party 
says :  "  When  a  voter  refuses  to  disclose  spies  and  informers  full  license  to  invade 
or  fails  to  remember  for  whom  he  voted,  the  voter's  privilege  in  secret  and  surrep- 
I  think  it  is  competent  to  resort  to  cir-  titious  ways,  and  whicli  leaves  jurors,  in 
cumstantial  evidence  to  raise  a  presump-  the  absence  of  any  definite  information, 
tion  in  regard  to  that  fact.  Such  is  the  to  act  upon  their  guesses,  surmises,  and 
established  rule  in  election  cases  before  vague  corgectures  as  to  the  contents  of  a 
legislative  committees,  which  assume  to  ballot 

be  governed  by  legal  rules  of  evidence  Upon  the  right  to  inquire  into  the 

(Cush.  I^g.  Assem.  {§  109  and  200) ;  and  qualifications  of  those  who  have  voted, 

within  that  rule  it  was  proper,  in  connec-  in  a  proceeding  by  quo  warranto  to  test  the 

tion  with  the  other  circumstances  stated  right  to  a  public  office,  reference  is  made 

by  the  witness  Loftis,  to  ask  him  for  to  tlie  very  full  discussions  by  Justices 

whom  he  intended  to  vote ;  not,  however,  Chrittianei/  and  Campbell,  taking  different 
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Tiews,  in  People  v,  Cicott,  16  Mich.  288,  to  elect  a  conntj   treasurer,  flfty-fonr 

294,  811.    [The  queBtion  of  the  effect  of  rotes  in  one  precinct  and  fifty  in  another 

▼otes  cast  by  unqnalifled  voters  arose  in  were  cast  for  the  defendant  B,  bj  natn- 

Basmassen  v.  Baker,  7  Wjro.  117,  60  Pac.  ralized  citizens  of  Furnish  birth.    These 

819, 38  L.R  A.  773.    The  Constitution  of  yoters  were   incapable   of  reading  the 

Wyoming  provides  that  "no  person  shall  Constitution  in  English,  but  could  read  a 

have  the  right  to  TOte  who  sliall  not  Finnish   translation  of   it.    Hdd^   that 

be  able  to  read  the  Constitution  of  this  tliey  were   unqualified,  and   that  thair 

State."    At  an  election  held  Not.  8,  W^  rotes  were  roid.] 
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ABBREVIATIONS, 

when  ballots  rendered  ineffeotoal  by,  016-019. 

AB  INCONVENIENTI, 

doctrine  of,  in  construction,  03,  n.  2,  102-106. 

ACCUSATIONS  OF  CRIME, 
are  actionable  per  »e,  605. 
self,  not  to  be  compelled,  442-440. 
how  made  with  a  view  to  investigation  and  trial,  436. 

See  Personal  Libkktt. 
varying  form  of,  cannot  subject  party  to  second  trial,  470. 

ACCUSED  PARTIES, 

testimony  of,  in  their  own  behalf,  447-449. 

confessions  of,  443-440. 

See  Pkrsonal  Liberty. 
ACQUIESCENCE, 

in  irregular  organization  of  corporations,  363,  364. 

ACTION, 

against  States,  23. 

against  election  officers  for  refusing  to  receive  votes,  027. 

for  negligent  or  improper  construction  of  public  works,  358-362,  825, 826. 

for  property  taken  under  right  of  eminent  domain,  812-828. 

See  Eminent  Domain. 
for  exercise  of  legislative  power  by  municipal  bodies,  208-306. 
for  slander  and  libel,  rules  for,  605-612. 
modification  of,  by  statute,  615. 

See  Liberty  of  Speech  and  of  the  Press. 
rights  in,  cannot  be  created  by  mere  legislative  enactment,  526,  527. 
nor  taken  away  by  legislature,  517,  518. 
nor  appropriated  under  right  of  eminent  domain,  750. 
nor  forfeited,  except  by  judicial  proceedings,  517,  518. 
statutory  penalties  may  be  taken  away  before  recovery  of  judgment, 
618,  n. 

60 
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ACTION — eonttnued. 

limitation  to  suits,  620-624. 

statutes  for,  are  unobjectionable  in  principle,  620,  621. 

subsequent  repeal  of  statute  cannot  revive  rights,  ilO,  621. 

principle  on  which  statutes  are  based,  522. 

cannot  apply  against  a  party  not  in  default,  528. 

must  give  parties  an  opportunity  for  trial,  623,  624. 
for  causing  death  by  negligence,  &o.,  844. 

ACTS  OF  PARLIAMENT, 

how  far  in  force  in  America,  61-68. 

ACTS  OF  THE  LEGISLATURE.    See  Statutes. 

ADJOURNMENT  OF  SUIT, 

from  regard  to  religious  scruples  of  party,  676,  n. 

ADJOURNMENT  OF  THE  LEGISLATURE, 
on  its  own  motion,  188. 
by  the  governor,  188. 

ADMINISTRATION, 

conclusiveness  of,  though  supposed  intestate  living,  80,  n.  !• 

ADMINISTRATIVE  POWERS, 

distingidshed  from  judicial,  148,  n.  1. 

ADMINISTRATORS.    See  Exucutors  akd  Admimistratobs. 

ADMIRALTY  JURISDICTION, 

exercise  of,  by  the  Revolutiouary  Congress,  8. 
conferred  upon  courts  of  United  States,  28. 

ADMISSIONS, 

of  accused  parties  as  evidence,  448-440. 

See  CoNrESBiONS. 
ADVERTISEMENT, 

notice  to  foreign  parties  by,  582-686. 

not  effectual  to  warrant  a  personal  judgment^  688-4^86. 

AGENCIES  OF  GOVERNMENT, 
not  to  be  taxed,  46,  682-686. 
strict  construction  of  powers  of,  270-274. 
States  not  liable  for  acts  of,  28,  n.  2. 

AGREEMENTS.    See  Contracts. 

ALABAMA, 

divorces  not  to  be  granted  by  legislature,  168,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

bills,  how  to  be  signed,  195,  n.  2. 

legislative  journals  to  be  signed  by  presiding  officer,  196,  n.  2. 

no  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  202,  n.  3. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  468,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  600,  n. 

liberty  of  speech  and  the  press  in,  696,  n.  1. 

privilege  of  legislators  in  debate,  684,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n.  2. 

private  property  not  to  be  taken  without  compensation,  816,  n.  8. 
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ALIENS, 

exclusion  of,  from  suffrage,  68,  901. 
ALIMONT, 

paymeut  of,  cannot  be  ordered  by  l^slatare,  157. 

decree  for,  not  valid  unless  process  served,  684,  686. 

AMBASSADORS,  PUBLIC  MINISTERS,  ETC., 
President  to  appoint^  21,  22. 

jurisdiction  of  United  States  courts  in  respect  to,  28. 
AMENDMENT, 

of  State  constitutions,  49,  08,  97. 

of  money  bills,  may  be  made  by  Senate,  188,  n.  1. 

of  indictments,  382. 

statutes  allowing  may  apply  to  pending  suits,  648-644. 
of  statutes,  214-217. 

republication  of  statute  amended,  216-217. 

by  implication,  216. 

at  the  same  session  of  their  passage,  217. 
of  defective  proceedings  by  legislation,  416,  629-648. 

AMENDMENTS  TO  THE  FEDERAL  CONSTITUTION, 
first,  698,  868,  n. 

AMERICAN  COLONIES.    See  Colonies. 
APPEAL, 

giving  right  of,  retrospectively,  188,  n.  1. 

right  of,  may  be  taken  away,  647,  648. 

effect  of  change  in  the  law  pending  an  appeal,  644. 
APPOINTMENT  TO  OFFICE.    See  Office, 
APPORTIONMENT, 

of  powers  between  the  States  and  the  nation,  4. 

between  the  departments  of  the  State  government,  62-66, 128*184 

of  taxes,  708,  709,  712,  718. 

of  debts  and  property  on  division  of  municipal  corporations,  288,  n.  2. 

See  Taxation. 
APPRAISAL, 

of  private  property  taken  by  the  public,  812-828, 

APPRAISEMENT  LAWS, 
how  far  invalid,  412. 

APPRENTICE, 

control  of  master  over,  488. 

APPROPRIATION, 

of  private  property  to  public  use,  762  €t  uq. 

See  Eminent  Domain* 
APPROVAL  OP  LAWS.    See  Governor. 

ARBITRARY  ARRESTS, 

illegality  of,  426. 

See  Personal  Liberty* 
ARBITRARY  EXACTIONS, 

distinguished  from  taxation,  897. 
ARBITRARY  POWER, 

unknown  among  common-law  principles,  60. 

cannot  be  exercised  under  pretence  of  taxation,  897,  726. 
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ABBITRART  RULES, 

of  oonstmction,  danger  of,  08,  94, 128,  n.  1* 
of  presamption,  465,  n.  1 . 

ARBITRATION, 

submission  of  controversies  to,  576. 

ARGUMENTUM  AB  INCONVENIENTI, 
in  constitational  construction,  03,  n.  1, 102-106. 

ARKANSAS, 

special  statutes  tioensing  sale  of  lands  forbidden,  141,  n.  1* 

divorces  not  to  be  granted  by  the  legislature,  158,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

privilege  of  legislators  from  arrest^  192,  n.  1. 

limited  time  for  introduction  of  new  bills,  100,  n.  2. 

DO  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  202,  n.  8. 

protection  of  person  and  property  by  the  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  506,  n.  1. 

privilege  of  legislators  in  debate,  684,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

religious  belief  not  to  be  test  of  competency  of  witness,  676,  n.  2. 
ARMS, 

right  to  bear,  408,  400. 

exemption  from  bearing,  of  persons  conscientiously  opposed,  676. 
ARMY, 

and  navy,  Congress  may  raise,  and  maintain,  13. 
and  make  rules  for  government  of,  18. 

quartering  in  private  houses,  485. 

jealousy  of  standing  army,  408,  400. 

ARREST, 

privilege  of  legislators  from,  102.     • 

on  criminal  process.     See  Crimrs. 

of  judgment,  new  trial  after,  640  and  n.  6. 

ART,  WORKS  OF, 

criticism  of,  how  far  privileged,  645. 

ARTICLES  OF  CONFEDERATION, 
adoption  of,  0. 
why  superseded,  0. 

ASSESSMENTS, 

for  local  improvements,  generally  made  in  reference  to  benefits,  713, 716. 

special  taxing  districts  for,  714,  788,  734. 

not  necessarily  made  on  property  according  to  value,  713-717. 

are  made  under  the  power  of  taxation,  713-716. 

not  covered  by  the  general  constitutional  provisions  respecting  taxation, 

716,  717. 
not  unconstitutional  to  make  benefits  the  basis  for,  715^  716,  720-735. 

apportionment  necessary  in  cases  of,  718. 
may  be  made  in  reference  to  frontage,  720-731. 
but  each  lot  cannot  be  compelled  to  make  the  improvement  in  front  of  it, 

782. 
for  drains,  levees,  8ec.,  734-736. 
in  labor  for  repair  of  roads,  737, 
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ATTAINDER, 

meaning  of  the  term,  868. 

bills  of,  not  to  be  passed  by  State  legislatures,  36, 62,  868. 
cases  of  such  bills,  868-870. 
bills  of  pains  and  penalties  included  in,  870. 

ATTORNEYS, 

exclusion  of,  from  practice,  regarded  as  a  punishment,  871,  872. 

right  to  notice  of  proceedings  therefor,  683,  n.  1. 

laws  requiring  service  from,  without  compensation,  477,  568. 

punishment  of,  for  misconduct,  481,  482. 

See  CouMSBL. 
AUSTRALIAN  BALLOT, 

use  of,  800,  n.  (a).  Oil,  n.,  018,  n. 

AUTHORS, 

not  to  be  assailed  through  their  works,  645. 
criticism  of  works  of,  how  far  privileged,  645. 


B. 

BAIL, 

accused  parties  entitled  to,  437-480. 
unreasonable,  not  to  be  demanded,  430. 
on  habeoM  corpus,  406. 
control  of  bail  over  principal,  486,  487. 

BAILMENT.    See  Common  Carriers. 

BALLOT, 

correction  of  abuses  by,  260  and  n.  1. 

system  of  voting  by,  generally  prevails,  010. 

Australian,  800,  n.  (a),  Oil,  n.,  013,  n. 

right  of  the  elector  to  secrecy,  01(V-013  and  notes. 

regulations  as  to  form  of,  800,  n.  (a). 

must  be  complete  in  itself,  014,  015. 

abbreviated  names,  016,  017. 

how  far  open  to  explanation,  020,  041,  042. 

voting  machines  satisfy  requirement  of,  010,  n.  1. 

See  Elections. 
BANKRUPTCY, 

power  of  Congress  over,  12. 

legislation  by  the  States,  45,  416,  417. 

BEARING  ARMS, 

persons  conscientiously  opposed  to,  are  excused,  676. 
constitutional  right  of,  408,  400. 

BEASTS, 

police  regulations  regarding,  886,  n.  2. 

regulations  making  railway  companies  liable  for  killing,  841,  842. 

BENEFITS, 

may  be  taken  into  account  in  assessments  for  local  improvements,  714, 

715,  727,  784. 
what  may  be  deducted  when  private  property  is  taken  by  the  public,  828- 

825. 
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BETTERMENT  LAWS, 

principle  of,  550-558. 

are  oonstitational,  558. 

owner  cannot  be  compelled  to  improye  his  lands,  560. 

BETTING  ON  ELECTIONS, 
illegality  of,  024. 

BEVERAGES, 

police  regulationB  to  prerent  the  sale  of  intoxicating,  845-65L 

BIBLE, 

in  the  schools,  665,  n.  2. 

BILL  OF  RIGHTS  (EnglUh), 
a  declaratory  statute,  51,  366. 

BILL  OF  RIGHTS  {National), 

not  originally  inserted  in  Constitution,  865. 
reasons  for  omission,  365,  866. 
objections  to  Constitution  on  that  ground,  867. 
afterwards  added  by  amendments,  867,  368. 

BILL  OF  RIGHTS  (State), 

generally  found  in  constitution,  65. 
classes  of  prorisions  in,  65,  66. 
what  prohibitions  not  necessary,  245. 

BILLS,  LEGISLATIVE, 

constitutional  proyisions  for  three  readings,  116-119, 199,  200. 
title  of,  to  express  object,  117,  202-217. 
when  they  become  laws,  186,  n.  1. 
including  in,  matter  by  reference,  200. 

See  Lboislaturb  of  thb  State. 

BILLS  OF  ATTAINDER, 

not  to  be  passed  by  State  legislature,  86,  62,  868. 

meaning  of  attainder,  868. 

cases  of  such  bills,  870-372  and  notes. 

BILLS  OF   CREDIT, 
States  not  to  emit,  85. 

BILLS  OF  PAINS  AND  PENALTIES, 
included  in  bills  of  attainder,  370. 

BLASPHEMY, 

punishment  of,  does  not  violate  religions  liberty,  671-673. 

nor  the  liberty  of  speech,  604. 
published  in  account  of  judicial  proceedings  is  not  privileged,  638. 

BOATS, 

ferry,  licensing  of,  867. 

speed  of,  on  navigable  waters,  may  be  regulated  by  States,  867,  868. 

BONA   FIDE  PURCHASERS, 

not  to  be  affected  by  retrospective  legislation,  539,  540. 

BONDS, 

issue  of,  by  municipalities  in  aid  of  internal  improvements,  167, 168, 812- 
325. 

BOOKS, 

criticism  of,  how  far  privileged,  644,  645. 
indecent,  sale  of,  may  be  prohibited,  884. 
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BOUNTIES, 

when  earned,  become  Tested  rights,  547,  n.  6. 

payment  of,  to  soldiers  by  municipal  corporations,  826-332,  841,  842. 

BOUNTY  SUBSCRIPTIONS, 

by  municipal  corporations,  how  far  yalid,  326-832,  341,  842,  609-701. 

BRIDGES, 

erection  of,  by  State  aathority  over  navigable  waters,  865,  866. 

See  Nayioable  Watbrs. 
BUILDINGS, 

condemnation  and  forfeiture  of,  as  nuisances,  849,  850. 
destruction  of,  to  prevent  spread  of  fires,  756,  757,  878. 
appropriation  of,  under  right  of  eminent  domain,  752. 

BURIAL, 

right  of,  subject  to  control,  284,  n.  4. 

BURLESQUES, 

libels  by  means  of,  608. 

BUSINESS  CHARGES, 
regulation  of,  870-877. 

BY-LAWS, 

of  municipal  corporations,  270,  278-202. 

must  be  reasonable,  280-202. 

illustrative  cases  on  question  of  reasonableness  of,  281,  n.  1, 282,  n.  2, 
284,  n.  4. 

must  be  certain,  284. 

must  not  conflict  with  constitution  of  State  or  nation,  278. 

nor  with  statutes  of  State,  278,  270. 

nor  with  general  principles  of  the  common  law«  284. 

imposing  license  fees,  283. 
of  school  corporations,  261,  n.  1. 


0. 

CALIFORNIA, 

Mexican  law  retained  in  the  system  of,  54,  n.  2. 

divorces  not  to  be  granted  by  the  legislature,  153,  n.  2. 

local  option  statutes,  validity  of,  173. 

privilege  of  legblators  from  arrest,  102,  n.  1. 

no  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  202, 

n.  3. 
right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 
protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 
liberty  of  speech  and  of  the  press  in,  508,  n. 
religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n. 

CANADA, 

apportionment  of  governmental  powers  in,  6,  n. 

CANALS, 

appropriation  of  private  property  for,  767. 

CANDIDATES  FOR  OFFICE, 

criticism  of,  how  far  privileged,  616-628,  644. 
ineligibility  of,  how  to  affect  election,  081. 
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CANVASSERS, 

act  ininiBterially  in  counting  and  retnrning  Totes,  984-086. 
whether  they  may  be  compelled  by  mandamus  to  perform  duty,  086. 
certificate  of,  concluBive  character  of,  037. 

See  Elections. 
CARRIERS, 

regulation  of  charges  of,  870-876. 

police  regulations  making  them  liable  for  beasts  killed,  841,  842. 

change  of  common-law  liability  of,  by  police  regulations,  836-844,  870- 

877. 
may  be  made  responsible  for  death  caused  by  negligence,  &c.,  843,  844. 
but  not  for  injuries  for  which  they  are  not  responsible,  841,  n. 
CATTLE, 

police  regulations  making  railway  companies  liable  for  killing,  841,  842. 
other  police  regulations,  886,  n.  2. 

CEMETERIES, 

further  use  of,  may  be  prohibited  when  they  become  nuisanoes,  880,  881« 

CENSORSHIP  OF  THE  PRESS, 
in  England  and  America,  500,  600. 

CENTRALIZATION, 

American  system  the  opposite  of,  261. 

CHALLENGES, 

prisoner's  right  to,  450. 

CHARACTER, 

bad,  of  attorney,  sufficient  reason  to  exclude  him  from  practice,  481,  482. 
slander  of,  605. 

good,  of  defendant  in  libel  suit,  no  defence  to  false  publication,  658^  n. 
benefit  of,  in  criminal  cases,  465,  n.  1. 

CHARTERS, 
of  liberty,  51. 
colonial,  swept  away  by  Revolution,  58. 

exceptions  of  Connecticut  and  Rhode  Island,  68. 
forfeiture  of,  is  a  judicial  question,  140,  n.  1. 
municipal,  do  not  constitute  contracts,  268. 

control  of  legislature  over,  266-270. 

construction  of,  271,  300-342. 

See  Municipal  Corporations. 
of  private  corporations  are  contracts,  175,  301,  401. 
police  regulations  affecting,  835-844. 
strict  construction  of,  565-567. 
amendment  of,  301-304,  837-840. 
CHASTITY, 

accusation  of  want  of,  not  actionable  per  ie,  606,  607. 
statutory  provisions  on  the  subject,  607. 

CHECKS  AND  BALANCES, 
in  constitutions,  64,  65. 

CHILDREN, 

imprisonment  of,  for  lack  of  parental  control,  428,  n.  4. 
control  of  parent,  &c.,  over,  485. 
obtaining  possession  of,  by  habeas  carptu,  406,  407. 
decree  for  custody  of,  in  divorce  suits,  584. 
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CHRISTIANITY, 

its  influence  in  the  orerthrow  of  slaTery,  421  and  n.  1,  422. 
in  what  sense  part  of  the  law  of  the  land,  669-673  and  n.  1. 

See  Rkliqious  Libbbtt. 

CHURCH  ENDOWMENTS, 

not  to  be  taken  away  by  legislature,  n.  2,  385. 

CHURCH  ESTABLISHMENTS, 

forbidden  by  State  constitutions,  659-668. 

CHURCH  ORGANIZATIONS, 
powers  aad  control  of,  659,  n.  1. 
discipline  of  members,  619,  n.  8. 

CITIES  AND  TILLAGES.    See  Municipal  Corporations. 

JHTIZENS, 

who  are,  14  and  n.  (e). 

of  the  several  States,  privileges  and  immunities  of,  14, 16,  86,  37,  556- 

575,  869. 
discriminations  in  taxation  of,  573,  574,  692, 693. 
jurisdiction  of  United  States  courts  in  respect  to,  23,  418. 

CIVIL  RIGHTS, 

protection  of,  by  amendments  to  constitution,  417,  418,  869. 
discriminations  not  to  be  made  in,  on  account  of  religious  beliefs,  659- 
668. 

See  Citizens;  Class  Legislation. 

CLASS  LEGISLATION, 

private  legislation  which  grants  privileges,  654. 

party  petitioning  for,  estopped  from  disputing  validity,  554. 

public  laws  may  be  local  in  application,  554. 

special  rules  for  particular  occupations,  555. 

proscription  for  opinion *s  sake  unconstitutional,  556. 

suspensions  of  laws  must  be  general,  558. 

each  individual  entitled  to  be  governed  by  general  rules,  559-561. 

discriminations  should  be  based  upon  reason,  561. 

equality  of  rights,  &c.,  the  aim  of  the  law,  562. 

strict  construction  of  speoial  burdens  and  privileges,  563,  564. 

discriminations  not  to  be  made  on  account  of  religious  beliefs,  659-668. 

See  Civil  Rights. 
CLERICAL   ERRORS, 

in  statutes,  disregarding,  218,  n.  1. 

COINING  MONEY, 
power  over,  12. 

COLLUSION, 

conviction  by,  no  bar  to  new  prosecution,  467,  n.  1. 

COLONIES, 

union  of,  before  Revolution,  7. 

authority  of  the  Crown  and  Parliament  in,  7,  8. 

Revolutionary  Congress  and  its  powers,  8,  9. 

controversy  with  the  mother  country,  51,  53. 

legislatures  of,  53. 

of  what  laws  of,  consisted  at  time  of  declaration  of  independence,  63-55. 

substitution  of  constitutions  for  charters  of,  56. 

eensorship  of  the  press  in,  600-603. 
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COLOR, 

not  to  be  a  disqaalifioation  for  suffrage,  17, 18,  001. 

COLORADO, 

special  statutes  authorizing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  the  legislature,  158,  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

title  of  acts  to  embrace  the  object,  202,  n.  3. 

municipalities  of,  restrained  from  aiding  in  public  improvements,  818,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  1. 

liberty  of  speech  and  of  the  press  in,  596,  n.  1. 

privilege  of  legislators  in  debate,  634,  n. 

religious  liberty  in,  662,  n.  3. 

private  property  not  to  be  taken  without  oompensation,  816,  n.  8. 

COLORED  PERSONS. 

protection  to  rights  of,  17, 18. 
rights  in  schools,  556,  n.  1. 

COMITY, 

enforcement  of  contracts  by,  178-181. 

COMMERCE, 

power  of  Congress  to  regulate,  12,  687,  688,  851-859. 
State  regulations  valid  when  they  do  not  interfere  with  those  of  Con- 
gress, 851-868. 

See  Police  Power. 
State  taxation  of  subjects  of,  686-691,  851-859. 

See  Taxation. 
in  intoxicating  drinks,  how  far  State  regulations  may  afEect,  845-861. 

COMMITTEES  OF  THE  LEGISLATURE, 
collection  of  information  by,  193. 
contempts  of  witnesses,  how  punished,  193. 
employment  of  counsel  before,  196  and  n.  2. 

COMMON  CARRIERS, 

police  regulations  regarding,  838-844,  869-879. 

See  Railway  Companies. 
COMMON  LAW, 

Federal  courts  acquire  no  jurisdiction  from,  47,  618. 
existing  before  the  Constitution,  49. 
what  it  consists  in,  49. 
its  general  features,  50. 
modification  of,  by  statutes,  50,  51. 
colonists  in  America  claimed  benefits  of,  51,  52. 
how  far  in  force,  51,  n.  8,  52. 

of  different  States,  presumption  as  to  similarity  of,  52,  n. 
evidences  of,  53. 

decisions  under,  as  precedents,  83-88. 
gpradual  modification  of,  88,  89. 
to  be  kept  in  view  in  construing  constitutions,  94,  95. 
statutes  in  derogation  of,  95,  n. 
not  to  control  constitutions,  95,  96. 
municipal  by-laws  must  harmonlKe  with,  278,  279. 
rules  of  liability  for  injurious  publications,  605-609. 
modification  o^  by  statute,  007. 
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COMMON  LAW  ^continued. 

modification  by  police  regulatioDS  of  common-law  liability  of  carriers, 
838-844,  869-^79. 
COMMON   EIGHT, 

statutes  against,  said  to  be  void,  233-237. 

COMPACTS  BETWEEN  STATES, 
mnst  have  consent  of  Congress,  36. 
are  inviolable  under  United  States  Constitution,  886. 

COMPENSATION, 

for  private  property  appropriated  by  the  public,  812-828. 

See  Eminent  Domain. 
for  injuries  by  rioters,  343,  n.  1. 
what  the  taxpayer  receives  as  an  equivalent  for  taxes,  707,  708. 

COMPLAINTS, 

for  purposes  of  search-warrant,  429. 

of  crime,  how  made,  436. 
COMPULSORY  TAXATION, 

by  municipal  bodies^  331-342. 
CONCLUSIVENESS  OF  JUDGMENTS, 

full  faith  and  credit  to  be  given  in  each  State  to  those  of  other  States, 
37-40. 

parties  and  privies  estopped  by,  79-81,  587. 

bat  not  in  controversy  with  new  subject-matter,  82. 

strangers  to  suit  not  bound  by,  82. 

irregularities  do  not  defeat,  687,  588. 

See  Jurisdiction. 
CONDITIONAL  LEGISLATION, 

power  of  the  States  to  adopt,  164-170. 

not  valid  when  framed  for  State  at  large,  168. 
CONDITIONS, 

what  may  be  imposed  on  right  of  suffrage,  899-909, 

See  Elections. 

precedent  to  exercise  of  right  of  eminent  domain,  759-768. 
CONFEDERACY  OP  1643. 

brought  about  by  tendency  of  colonies  to  union,  7* 
CONFEDERATE  DEBT, 

not  to  be  assumed  or  paid,  17. 
CONFEDERATION,  ARTICLES  OF, 

adoption  of,  9. 

authority  to  supersede,  9,  n. 
CONFESSIONS, 

dangerous  character  of,  as  evidence,  442,  448. 

must  appear  to  have  been  made  voluntarily,  444. 

excluded  if  solicitations  or  threats  have  been  used,  444. 

will  not  prove  the  corpus  delicti^  444. 

CONFIDENCE, 

communications  in,  when  pririleged,  600-612. 

between  attorney  and  client,  is  client's  privilege,  477, 478. 
CONFIRMING  INVALID  PROCEEDINGS, 

of  a  judicial  nature,  150,  151. 

admissible  when  defects  are  mere  irregularities,  529  et  $eq. 

See  Rbtrospbctivb  Laws. 
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CONFISCATIONS, 

require  judicial  proceedingg,  618. 
during  the  Reyolationary  War,  870. 

CONFLICT  OF  LAWS, 

in  divorce  cases,  677-582. 

See  Unconstitutional  Laws. 
CONFRONTING  WITH  WITNESSES, 

in  criminal  cases,  460-462. 

CONGRESS  OF  1690, 

brought  together  by  tendency  of  colonies  to  union,  7. 
CONGRESS  OF  THE  REVOLUTION,  1775-1776, 

powers  assumed  and  exercised  by,  7,  9. 
CONGRESS  OF  THE  UNITED  STATES, 

general  powers  of,  11-18. 

enabling  acts  by,  for  formation  of  State  constitutions,  68,  69. 

cannot  divest  vested  rights,  518. 

exercise  of  power  of  eminent  domain  by,  755,  766. 

regulations  of  commerce  by,  are  supreme,  687,  688,  851-859,  863. 

See  Police  Power. 
CONNECTICUT, 

charter  government  of,  55. 

municipalities  of,  restrained  from  aiding  public  improvements,  818,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n.  1. 

privilege  of  legislators  in  debate,  634,  n. 

religious  liberty  in,  662,  n.  3. 

CONSCIENCE,  FREEDOM  OF  (see  Religious  Liberty),  659-«77. 
CONSENT, 

conviction  by  collusion  no  bar  to  new  prosecution,  467,  n.  1. 

cannot  confer  jurisdiction  of  subject-matter  upon  courts,  575,  576. 

cannot  authorize  juiy  trial  by  less  than  twelve  jurors,  458. 

is  a  waiver  of  irregularities  in  legal  proceedings,  587,  588. 

waiver  of  constitutional  privileges  by,  250,  251,  458,  n.  1,  554. 
CONSEQUENTIAL  INJURIES, 

caused  by  exercise  of  legal  right  give  no  ground  of  complaint,  548,  549. 

do  not  constitute  a  taking  of  pi-operty,  781-788. 
otherwise  under  some  constitutions,  810-812. 

are  covered  by  assessment  of  damages  when  property  taken  by  the  State, 
825,  826. 

but  not  such  as  result  from  negligence  or  improper  oonstructioa,  825, 826. 
CONSTITUTION, 

definition  of,  4,  5,  68,  n.  1,  69. 

object  of,  in  the  American  system,  68,  69. 

does  not  measure  rights  of  governed,  68. 
CONSTITUTION  OF  ENGLAND, 

theory  of,  6. 

power  of  Parliament  under,  6. 

developed  by  precedents,  84,  n.  1. 
CONSTITUTION  OF  THE  UNITED  STATES^ 

origin  of,  7-9. 

ratification  of,  9. 
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CONSTITUTION  OP  THE  UNITED  STATES  — continued. 
govemmeDt  of  enumerated  powers,  formed  by,  11,  242. 
all  power  of  federal  gbvernmeDt  must  be  found  in,  11. 
general  purpose  and  powers  of  the  government  under,  11-28. 
judicial  powers  under,  22,  23,  47. 

See  GouRTB  of  the  United  States. 
prohibition  by,  of  powers  to  the  States,  35,  36,  416-417,  889,  001. 
guaranty  of  republican  government  to  the  States,  42-46, 
implied  prohibitions  on  the  States,  45. 

and  on  municipal  corporations,  277,  278. 
reservation  of  powers  to  States  and  people,  46. 
difference  between,  and  State  constitutions,  11,  241,  242. 
construction  of,  9,  10,  n.,  46,  47. 
amendment  of  State  constitutions,  how  limited  by,  62. 
new  amendments  to,  14. 

protection  of  person  and  property  by,  as  against  State  action »  365-418. 
bill  of  rights  not  at  first  inserted  in,  and  why,  365. 
adoption  of,  afterwards,  366-368. 
of  attainder  prohibited  by,  368-372. 

See  Bills  or  Attainder. 
ex  poit  facto  laws  also  forbidden,  372-383. 

See  £x  Post  Facto  Laws. 
laws  impairing  obligation  of  contracts  forbidden,  883-418. 
what  is  a  contract,  384-393. 
what  charters  of  incorporation  are,  391-394. 
whether  release  of  taxation  is  contract,  395,  396. 
whether  States  can  relinquish  right  of  eminent  domain,  897-399, 755. 

or  the  police  power,  399-402, 849,  n.  2. 
general  laws  of  the  States  not  contracts,  402. 
'  what  the  obligation  of  the  contract  consists  in,  403-406. 
power  of  the  States  to  control  remedies,  406-416. 
to  pass  insolvent  laws,  416,  417. 

See  Oblioation  of  Contracts. 
regulations  by  the  State,  when  in  conflict  with,  832-861,  869. 

See  Police  Power. 
regulation  of  the  subjects  of  commerce  by  the  States,  687,  688,  851-868. 

CONSTITUTIONS  OF  THE  STATES, 

compared  with  that  of  the  United  States,  11,  241,  242. 
formation  and  amendment  of,  49-69. 
conditions  on,  imposed  by  Congress,  59. 
construction  of,  70-123. 
not  the  source  of  individual  rights,  68. 
See  State  Constitutions;  Construction  op  State  Constitutions. 

CONSTITUTIONAL  CONVENTIONS, 

of  1787,  circumstances  giving  occasion  for,  9. 

Madison^s  views  on  inter-state  relations  under,  9,  n.  3. 
for  formation  and  amendment  of  State  constitutions,  58-68. 
proceedings  of,  as  bearing  on  construction  of  constitution,  101,  102. 
of  1787  sat  with  closed  doors,  601. 

CONSTITUTIONAL  GOVERNMENTS, 
meaning  of  the  term,  4. 
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CONSTITUTIONAL  PRIVILEGES, 

may  be  waiyed  generallyy  250-262. 

See  Waivbb. 
CONSTEUCTION, 

meaiUDg  of  and  neoessifcy  for,  70. 

of  Uaitod  States  Constitutiou  and  laws  by  United  States  conrtfly  22-31, 46. 

of  State  constitafion  and  laws  by  State  courts,  31-86,  418. 

of  special  priyileges,  563. 

CONSTRUCTION  OF  STATE  CONSTITUTIONS^ 
meaning  of  the  term  '^construotion,*'  70. 
necessity  for,  70. 

questions  of,  arise  whenever  powers  to  be  ezennsed,  71. 
who  first  to  decide  upon,  72-75. 

in  certain  States  judges  may  be  called  upon  for  opinions  in  advance,  72,  n. 
in  what  cases  construction  by  legislature  or  executive  to  be  final,  73-75. 

in  what  cases  not,  75-77. 
when  questions  of,  are  addressed  to  two  or  more  departments,  75,  76. 
final  decision  upon,  rests  generally  with  judiciary,  76-78,  87,  88. 

reasons  for  this,  77,  n. 

this  does  not  imply  pre-eminence  of  authority  in  the  judiciary,  78,  n.  1. 
the  doctrine  of  res  adjudictita,  79-88. 

decisions  once  made  binding  upon  parties  and  privies,  79-81. 

force  of  judgment  does  not  depend  on  reasons  given,  81. 

strangers  to  suit  not  bound  by,  82. 

nor  the  parties  in  a  controversy  about  a  new  subject-matter,  82. 
the  doctrine  of  stare  decisis,  79-88. 

only  applicable  within  jurisdiction  of  court  making  the  decision,  85. 

importuice  of  precedents,  84,  n.  1. 

when  precedents  to  be  disregarded,  86. 

when  other  departments  to  follow  decisions  of  the  courts,  and  when 
not,  87,  88. 
uniformity  of  construction,  importance  of,  88. 
not  to  be  affected  by  changes  in  public  sentiment,  88,  89. 
words  of  the  instrument  to  control,  89-91,  100, 123,  n.  1, 186. 
intent  of  people  in  adopting  it  to  govern,  89-91. 
intent  to  be  found  in  words  employed,  89  and  n.  3,  91. 
whole  instrument  to  be  examined,  91-93  and  n.  1. 
words  not  to  be  supposed  employed  without  occasion,  91. 
effect  to  be  given  to  whole  instrument,  91,  92. 
irreconcilable  provisions,  92,  n.  8. 
general  intent  as  opposed  to  particular  intent,  92,  n.  3. 
words  to  be  understood  in  their  ordinary  sense,  92,  123,  n.  L 
words  of  art  to  be  understood  in  technical  sense,  93,  94. 
importance  of  the  history  of  the  law  to,  94. 
common  law  to  be  kept  in  view,  94-97. 

but  not  to  control  constitution,  95. 

whether  provisions  in  derogation  of,  should  be  strictly  constmed, 
95,  n.  3. 

arbitrary  rules  of,  dangerous,  95, 128. 

and  especially  inapplicable  to  constitutions,  92. 
same  word  presume  employed  in  same  sense  throughouti  95. 

this  not  a  conclusive  rule,  96. 
operation  to  be  prospective,  97. 
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CONSTRUCTION  OP  STATE  CONSTITUTIONS  — contintierf. 
implied  powers  to  carry  into  effect  express  powers,  98,  09. 
power  g^nted  in  general  terms  is  coextensive  with  the  terms,  98. 
when  oonstitation  prescribes  conditions  to  a  right,  legislature  cannot  add 

others,  99. 
mischief  to  be  remedied,  consideration  of,  100. 
prior  state  of  the  law  to  be  examined,  100, 101. 
proceedings  of  constitutional  convention  may  be  consulted,  101. 

reasons  why  unsatisfactory,  101, 102. 
weight  of  contemporary  and  practical  construction,  102. 

the  argument  ab  inconveniently  102-107. 

deference  to  construction  by  executive  officers,  108, 104. 

plain  intent  not  to  be  defeated  by,  105-107. 
injustice  of  provisions  will  not  render  them  void,  108, 109. 

nor  authorize  courts  to  construe  them  away,  108. 
doubtful  cases  of,  duty  of  officers  acting  in,  109. 
directory  and  mandatory  statutes,  doctrine  of,  109-119. 

not  applicable  to  constitutions,  114-119. 

has  been  sometimes  applied,  115-119. 

authorities  generally  the  other  way,  118, 119. 
self-executing  provisions,  119-128. 

CONSTRUCTION  OF  STATUTES, 

by  judiciary,  conclusiveness  of,  136. 

to  be  such  as  to  give  them  effect,  if  possible,  256. 

conflict  with  constitution  not  to  be  presumed,  255,  256. 

directory  and  mandatory,  109-119. 

contemporary  and  practical,  weight  to  be  given  to,  102-106. 

to  be  prospective,  255,  529. 

granting  special  privileges,  270-273,  565. 
CONSTRUCTIVE  NOTICE,  582. 
CONTEMPORANEOUS  CONSTRUCTION, 

force  and  effect  of,  102-106. 
CONTEMPTS, 

of  the  legislature,  punishment  of,  191, 192. 
of  legislative  committees,  193. 

no  jury  trial  in  cases  of,  468,  n.  2. 
CONTESTED  ELECTIONS, 

right  of  the  courts  to  determine  upon,  987.    1 

See  Electiomb. 
CONTESTED  FACTS, 

cannot  be  settled  by  statute,  189, 147-150. 
CONTESTED  SEATS, 

legislative  bodies  to  decide  upon,  190. 
CONTINENTAL  CONGRESS, 

powers  assumed  and  exercised  by,  7,  8. 
CONTINGENT   LEGISLATION, 

authority  of  the  States  to  adopt,  168-174. 
CONTINUANCES. 

of  suits,  not  to  be  ordered  by  legislature,  138,  n.  2. 

CONTRACTS, 

for  lobby  services,  illegal,  196. 

to  influence  elections,  are  void,  924. 
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CONTRACTS  —  continued, 

cannot  be  made  for  individoalB  by  legislative  act,  527  and  n.  !• 

cbartera  of  municipal  corporations  do  not  constitatey  268,  269. 
of  private  corporations  are,  391--394. 

of  municipal  corporation  ultra  vires  void,  270-273. 

invalid,  may  be  validated  by  legislature,  530-546. 

obligation  of,  not  to  be  violated,  175,  176,  383-417. 

See  Obligation  of  Contracts. 
COPYRIGHT, 

Congress  may  secure  to  authors,  12. 
CORPORATE  CHARTERS.     See  Chabt£R8. 
CORPORATE  FRANCHISES, 

may  be  appropriated  under  right  of  eminent  domain,  756-758. 
CORPORATE  POWERS, 

adjudging  forfeiture  of,  149,  n.  1. 
CORPORATE  PROPERTY, 

legislative  control  of,  342-347. 
CORPORATIONS, 

protected  by  fourteenth  amendment,  19,  n. 

organization  of,  not  a  judicial  function,  143,  n.  1. 

foreign,  powers  of,  178-181,  and  n.  (a)  179. 

educational,  261,  n.  1. 

private,  may  be  authorized  to  take  lands  for  public  use,  776. 

irregular  organization  of,  may  be  validated,  535,  n.  1. 

See  Charters;  Municipal  Corforations. 
CORPUS  DELICTI, 

not  to  be  proved  by  confessions,  444. 
CORRESPONDENCE, 

private,  inviolability  of,  432  and  n.  2. 
CORRUPTION, 

provisions  against  influencing  legislation  by,  196. 
COUNSEL, 

constitutional  right  to,  377,  474-482. 

oath  of,  474. 

duty  of,  475-482. 
'  denial  of,  in  England,  475-477. 

court  to  assign,  for  poor  persons,  477. 

whether  those  assigned  may  refuse  to  act,  477. 

privilege  of,  is  the  privilege  of  the  client,  477,  478. 

independence  of,  479-481. 

not  at  liberty  to  withdraw  from  cause,  except  by  consenti  478. 

how  far  he  may  go  in  pressing  for  acquittal,  479. 

duty  of,  as  between  the  court  and  the  prisoner,  480. 

whether  to  address  the  jury  on  the  law,  480,  481. 

summary  punishment  of,  for  misconduct,  481,  482,  509,  n.  8,  583,  n.  1. 

limitation  of  client's  control  over,  482. 

See  Attorneys. 

may  be  employed  before  legislative  committees,  196. 
but  not  as  lobbyists,  196  and  n.  2. 

not  liable  to  action  for  what  he  may  say  in  judicial  proceedings,  631-638. 
unless  irrelevant  to  the  case,  633. 

not  privileged  in  afterwards  publishing  his  argument,  if  it  contains  in- 
jurious reflections,  636. 
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COUNSEL  — .  continued. 

newspaper  publisher  not  justified  in  publishing  speech  of  a  criminal  re- 
flecting on,  644. 
COUNTERFEITING, 

Congress  may  provide  for  punishment  of,  12. 
States  also  may  punish,  46. 
COUNTIES   AND  TOWNS, 

difference  from  chartered  incorporations,  847-349. 
are  quasi  corporations,  347-349. 

See  Municipal  Corporations. 
COUNTY  SEAT, 
change  of,  548. 
COUETS, 

duty  of,  to  refuse  to  execute  unconstitutional  laws,  107,  n.,  118, 119,  227, 

et  »eq. 
contested  elections  to  be  determined  by,  937. 
not  to  be  directed  by  legislature  in  decisions,  134-189. 
action  of,  not  to  be  set  aside  by  legislature,  137, 138. 
may  not  control  the  executive,  162. 
must  act  by  majorities,  139  and  n.  1. 
not  to  be  open  on  election  days,  923. 

power  to  declare  laws  unconstitutional  a  delicate  one,  227-229. 
will  not  be  exerdsed  by  bare  quorum,  230. 
nor  unless  necessary,  231. 
nor  on  complaint  of  one  not  interested,  232. 
nor  of  one  ^ho  has  assented,  232. 
will  not  declare  laws  void  because  solely  of  unjust  provisions,  232-287. 
nor  because  in  violation  of  fundamental  principles,  237-239. 
nor  because  conflicting  with  the  spirit  of  the  constitution,  239-241. 
nor  unless  a  clear  repugnancy  between  the  laws  and  the  constitution, 
241. 
special,  for  trial  of  rights  of  particular  individuals,  660* 
of  star  chamber,  488. 
of  high  commission,  488. 
martial,  454,  n.  1. 

of  the  United  States,  to  be  created  by  Congress,  18. 
general  powers  of,  22,  23. 
removal  of  causes  to,  from  State  courts,  25-31. 
to  follow  State  courts  as  to  State  law,  81,  33. 
to  decide  finally  upon  United  States  laws,  &c.,  25,  26. 
cannot  enforce  penal  laws  of  the  States,  43,  n, 
require  statutes  to  apportion  jurisdiction,  47. 
have  no  oommon-law  jurisdiction,  47. 
in  what  cases  may  issue  writs  of  habeas  corpus,  491-493. 
Congress  may  make  their  constitutional  jurisdiction  exclusive,  45. 

See  Jurisdiction. 
CREDIT, 

biUs  of,  35. 
CREDITOR, 

control  of  debtor  by,  487. 
CRIMES, 

act  beyond  boundary,  effect  within,  177  and  n.  8. 
committed  abroad,  punishment  of,  176, 177. 

61 
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CRIMES  — conMnti«(f. 

legislative  convictions  of,  prohibited,  36,  62,  368-371. 

ex  post  facto  laws  prohibited,  36,  62,  372-383. 

punishment  of,  by  servitude,  423. 

search-warrants  for  evidence  of.     See  Searches  aiid  Seizubes. 

accusations  of,  how  made,  436. 

presumption  of  innocence,  437-439. 

right  of  accused  party  to  bail,  437-439. 

prisoner  refusing  to  plead,  439,  n.  2. 

trial  to  be  speedy,.  440,  441. 

and  public,  441. 

what  is,  441  and  n.  2. 

and  not  inquisitorial,  442  and  n.  1,  also  424,  n.  (a). 
prisoner's  right  to  make  statement,  443-449. 
confessions  as  evidence,  443-449. 

prisoner  to  be  confronted  with  the  witnesses,  450. 
exceptional  cases,  451,  452. 

to  be  by  jury,  453,  454. 
necessity  for  presence  of  the  accused  at  his  trial,  452. 
jury  must  consist  of  twelve,  454-^59  and  notes. 

State  constitution  may  provide  a  jury  of  less  than  twelve,  454,  n.  (a), 
458,  n.  (a), 
right  to  jury  cannot  be  waived,  458. 
prisoner's  right  to  challenges,  459. 
jury  must  be  from  vicinage,  459. 

must  unanimously  concur  in  verdict,  460. 

must  be  left  free  to  act,  460. 

judge  not  to  express  opinion  upon  the  facts,  460. 
nor  to  refuse  to  receive  the  verdict,  461. 
but  is  to  give  instruction  in  the  law,  461. 
how  far  jury  may  judge  of  the  law,  461-465. 
acquittal  by  jury  is  final,  462. 
accused  not  to  be  twice  put  in  jeopardy,  466. 

what  is  legal  jeopardy,  467,  468. 

when  nolle  prosequi  equivalent  to  acquittal,  468. 

when  jury  may  be  discharged  without  verdict,  468-470. 

second  trial  after  verclict  set  aside,  470. 
cruel  and  unusual  punishments  prohibited,  471-474. 

what  are,  472,  473. 
counsel  to  be  allowed,  377,  474-482. 

oath  of,  474. 

duty  of,  475-482. 

denial  of,  in  England,  475-477. 

court  to  designate,  for  poor  persons,  477. 
whether  one  may  refuse  to  act,  477. 

privilege  of,  is  the  privilege  of  the  client,  477,  478. 

not  at  liberty  to  withdraw  from  case,  except  by  consent,  478. 

how  far  he  may  go  in  pressing  for  acquittal,  479. 

duty  of,  as  between  the  court  and  the  prisoner,  480. 

whether  to  address  the"  jury  on  the  law,  480,  481. 

summary  punishment  of,  for  misconduct,  481,  482,  509  and  n.  3,  and 
n.  1,  583. 

not  to  be  made  the  instrument  of  injustioe,  482. 
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CRIMES  —  cnntinued. 

iDtozication  no  ezcose  for,  673,  n.  4. 
habeas  corpus  for  imprisoned  parties,  48d-497. 
accusations  of,  are  libellous  per  ««,  605,  607. 

See  Habeas  Corpus. 
but  privileged  if  made  iu  course  of  judicial  proceedings,  620-681. 
violations  of  police  regulations  of  States,  890. 
CRITICISM, 

of  works  of  art  and  literary  productions  is  privileged,  644,  64S. 
but  not  of  the  personal  character  of  the  auihor,  645. 
See  LiBBRTT  OF  Speech  and  of  the  Press. 
CROWN  OF  GREAT  BRITAIN, 

succession  to,  may  be  changed  by  Parliament,  125. 
union  of  the  colonies  under,  7. 

CRUEL  AND  UNUSUAL  PUNISHMENTS^ 
constitutional  prohibition  of,  471. 
what  are,  471-474. 

CUMULATIVE  PUNISHMENTS, 

for  counterfeiting  money,  46. 

under  State  and  municipal  laws,  279. 
CUMULATIVE  VOTING,  922,  n.  1. 
CURATIVE  LAWS,  529-546. 
CURTESY,   ESTATE  BY  THE, 

power  of  legislature  to  modify  or  abolish,  613. 
CUSTODY, 

of  wards,  apprentices,  servants,  and  scholars,  485, 48(L 

of  wife  by  husband,  484,  485. 

of  children  by  parents,  485. 

of  principal  by  his  bail,  486,  487. 
CUSTOMS.    See  Common  Law  ;  Duties  and  Impostb. 


DAM, 

to  obtain  water  power,  condemnation  of  land  for,  771-775. 

effect  of  repeal  of  act  permitting,  548  and  n.  3. 

erection  of,  across  navigable  waters  by  State  authority,  867. 

destruction  of,  when  it  becomes  a  nuisance,  880. 
DAMAGES, 

in  libel  cases,  increased  by  attempt  at  justification,  623,  624. 
when  exemplary,  not  to  be  awarded,  647-650. 

for  property  taken  by  the  public,  must  be  paid,  812-828. 

See  Eminent  Domain. 
DAMAGING, 

property  in  course  of  pablic  improvements,  810-812. 
DAMNUM  ABSQUE  INJURIA, 

what  consequential  injuries  are,  548,  549,  781-787,  810-812. 
DEATH, 

action  for,  in  State  other  than  that  in  which  caused,  181. 

common  carriers  may  be  made  liable  for  causing,  843,  844. 
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DEBATES, 

in  Parliament  fonnerly  not  saffered  to  be  pablisbed,  000. 

in  American  legislative  bodies,  publication  of,  600,  601,  650-652. 

privileges  of  members  in,  634-636. 

See  Liberty  of  Speech  aitd  of  the  Feebs. 
DEBT, 

general  government  may  incur,  12. 

public,  declared  inviolable,  17. 

Confederate,  not  to  be  assumed  or  paid,  17. 

imprisonment  for,  may  be  abolished  as  to  pre-exbting  obligationfl,  407. 

imprisonment  for,  now  generally  abolished,  487. 
DEBTOR, 

control  of  creditor  over,  487. 
DEBTS  BY  THE  STATE, 

prohibition  of,  whether  it  pieclndes  indebtedness  by  munidpaiitiea,  321- 
325. 
DECENTRALIZATION, 

the  peculiar  feature  in  American  government,  261. 
DECISIONS, 

judicial,  binding  force  of,  79-88. 

See  Judicial  Procebdinos. 
DECLARATION  OF  INDEPENDENCE, 

effect  of,  8. 
DECLARATION  OF  RIGHTS, 

was  a  declaratory  statute,  51,  65,  865,  866. 

See  Bill  of  Rights. 
DECLARATORY  STATUTES, 

in  English  constitutional  law,  49-53. 

are  not  encroachments  upon  judicial  power,  134-137. 

judgments  not  to  be  reversed  by  means  of,  137-139. 

purposes  and  proper  force  of,  134-137. 
DEDICATION, 

of  lands  to  public  use,  820. 
DEEDS, 

invalid,  may  be  confirmed  by  legislature,  537-540. 
but  not  to  prejudice  of  bona  fide  purchasers,  540. 
DEFENCES, 

not  based  upon  equity,  may  be  taken  away  by  legislature,  537,  540,  568. 

under  statute  of  limitations  are  vested  rights,  521. 
DEFINITIONS. 

of  a  State,  3. 

of  a  nation,  3. 

of  a  people,  sovereignty,  and  sovereign  State,  8. 

of  a  constitution,  4. 

of  an  unconstitutional  law,  5. 

of  construction  and  interpretation,  70,  71* 

of  self-executing  provisions,  121. 

of  legislative  power,  131,  132. 

of  judicial  power,  132-134. 

of  declaratory  statutes,  134, 135^ 

of  due  process  of  law,  502. 

of  law  of  the  land,  502,  503. 

of  personal  liberty,  488. 
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DEFINITIONS  --  continued 

of  civil  liberty,  561,  n.  1. 

of  natural  liberty,  661,  n.  1. 

of  liberty  of  the  presa,  602-^5. 

of  liberty  of  speech,  602-605. 

of  religious  liberty,  65&-668. 

of  taxation,  678. 

of  the  eminent  domain,  752-754. 

of  poHee  power,  829. 

of  domicile,  90S,  904. 

of  incompatibility  in  offices,  894,  a. 

of  officer  de  jure,  897. 

of  officer  de  facto,  897. 

of  ballot,  910. 
DELAWARE, 

local  option  laws,  validity  of,  178. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

exclusion  of  religious  teachers  from  office,  662,  u.  2. 

religious  tests  forbidden,  662,  n.  3. 

DELEGATION  OF  POWER, 

of  judicial  power,  not  admissible,  139,  n.  1,  589. 

by  the  legislature  not  admissible,  163-174. 

except  as  to  powers  of  local  government,  166-168,  264. 
such  delegated  power  may  be  recalled,  168,  n.  1. 
by  municipal  corporations  invalid,  293,  294. 
by  officers  in  inflicting  punishment,  473,  n.  1. 

DEPARTMENTS  OF  THE  GOVERNMENT, 
division  of  powers  between,  64-69,  126-134. 
equality  of,  78,  n.  1,  79,  n. 

DESCENT,   LAW  OF,  511,  513. 
DESECRATION  OF  THE  SABBATH, 

constitutional  right  to  punish,  674,  675,  859,  885,  n.  1. 
DESTRUCTION  OF  PROPERTY, 

to  prevent  calamities,  309,  n.  2,  757,  n.  1,  878-683. 
DIRECTORY   STATUTES, 

what  are,  and  what  are  mandatory,  109-119. 

doctrine  of,  not  admissible  as  to  constitutional  provisiona,  114-119. 
DISABILITIES, 

peraoaal,  do  not  foUow  into  another  jurisdiction,  43,  n. 
DISCRETIONARY  POWERS, 

what  are,  71-73. 

department  to  which  they  are  confided  decides  finally  upon,  73,  157-162. 
DISCRIMINATIONS, 

cannot  be  made  in  taxation  between  citizens  of  different  States,  573,  574, 
694. 

in  legislation  between  different  classes,  554-575. 

in  the  privileges  and  immunities  of  citizens,  14,  15,  36,  37,  556-575,  869. 

not  to  be  made  on  account  of  religious  belief,  666-677. 
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DISCUSSION, 

right  of,  497,  498. 

See  Liberty  of  Speech  and  of  the  Press. 
DISFRANCHISEMENT, 

of  voters,  may  render  a  statute  void,  926. 
what  classes  excluded  from  suffrage,  57,  58,  108,  900,  902. 
DISTRICTS, 

for  schools,  powers  of,  261,  263,  348,  349. 

exercise  by,  of  power  of  eminent  domain,  775,  776. 
for  taxation,  necessity  for,  711,  718,  719,  722. 
not  to  tax  property  outside,  720,  726. 
taxation  to  be  uniform  within,  718-732. 

DIVISION  OF  POWERS, 

between  sovereign  States,  3,  4. 
between  the  States  and  the  Union,  4. 
among  departments  of  State  government,  12&-ld4. 
DIVISION  OF  TOWNSHIPS,  &c., 

question  of,  may  be  submitted  to  people,  167. 
disposition  of  property  and  debts  on,  268,  n.  2,  844. 
DIVORCE, 

decrees  for,  within  "full  faith  and  credit'*  clause,  44,  n. 

question  of,  is  properly  judicial,  138,  n.,  153. 

power  of  the  legislature  over,  152-157. 

general  doctrine  of  the  courts  on  the  subject,  154-157. 

conflicting  decisions,  154-157. 

legislative  divorce  cannot  go  beyond  dissolution  of  the  stcUus^  157. 

constitutional  provisions  requiring  judicial  action,  153,  n.  2. 

laws  for,  do  not  violate  contracts,  403. 

and  may  be  applied  to  pre-existing  causes,  376,  n.  1. 
what  gives  jurisdiction  in  cases  of,  577,  578. 

actual  residence  of  one  party  in  the  State  sufficient,  578. 

conflict  of  decisions  on  this  subject,  578,  and  n.  1. 

not  sufficient  if  residence  merely  colorable,  578,  n.  1. 
necessity  for  service  of  process,  579-585. 

cannot  be  served  out  of  State,  582,  584. 

substituted  service  by  publication,  582. 

restricted  effect  of  such  notice,  583. 

order  as  to  custody  of  children,  584. 
alimony  not  to  be  awarded  if  defendant  not  served^  584,  585w 
DOGS, 

police  regulation  of,  881. 

DOMAIN, 

ordinary,  of  the  State,  distinguished  from  eminent  domain,  753. 
DOMICILE, 

gives  jurisdiction  in  divorce  cases,  578 
but  must  be  bonajide,  578,  n.  1. 

of  wife  may  be  different  from  that  of  husband,  578,  n.  1. 

of  one  party,  may  give  jurisdiction  in  divorce  cases,  578. 

of  voters,  meaning  of,  903,  904. 
DOUBLE  PUNISHMENT, 

for  same  act  under  State  and  municipal  law,  279,  and  n.  4. 

for  counterfeiting  money,  46. 
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DOUBLE  TAXATION, 

sometimes  ud avoidable,  738. 

DOUBTFUL  QUESTIONS, 

of  constitutional  law,  duty  in  case  of,  109,  252-257. 
DOWER, 

legislative  control  of  estates  in,  513-515 

DRAINS, 

appropriating  property  for  purposes  of,  767,  769,  770. 
special  assessments  for,  713,  714,  73^,  735. 
ordered  under  police  power,  868. 

DRUNKENNESS, 

does  not  excuse  crime,  673,  n.  4. 
is  a  temporary  insanity,  902,  n. 

DUE  PROCESS  OF  LAW, 

required  for  the  taking  of  life,  liberty  or  property,  15. 
meaning  of  the  term,  502  et  seq. 

See  Law  of  the  Land. 

DUPLICATE  PUNISHMENTS, 

by  States  and  United  States,  45,  46. 

by  States  and  municipal  corporations,  279,  and  n.  4. 

DUTIES  AND  IMPOSTS, 

Congress  may  levy  and  collect,  679. 

to  be  uniform  throughout  the  United  States,  12,  679,  680. 

what  the  States  may  lay,  36. 
DWELLING-HOUSE, 

is  the  owner's  castle,  50, 425,  426. 

homicide  in  defence  of,  434. 

quartering  soldiers  in,  prohibited,  435. 

DYING  DECLARATIONS, 

admissible  in  evidence  on  trials  for  homicide,  452. 
inconclusive  character  of  the  evidence,  452. 


E. 

EASEMENTS, 

acquirement  by  the  public  under  right  of  eminent  domain,  753. 
for  private  use,  cannot  be  acquired  under  this  right,  763-766. 

See  Eminent  Domain. 

ECCLESIASTICAL  CORPORATIONS, 

powers  and  control  of,  659-662. 
ELECTIONS, 

provisions  in  Federal  Constitution  respecting,  16. 

on  adoption  of  State  constitutions,  57,  58. 

people  exercise  the  sovereignty  by  means  of,  892-895. 

who  to  participate  in,  899-905. 

constitutional  qualifications  cannot  be  added  to  by  legislature.  99,  n. 

exclusion  of  married  women,  aliens,  minors,  idiots,  &c.,  901,  902. 

conditions  necessary  to  participation,  902,  903,  905-909. 

residence  of  voter  at  place  of  domicile,  903,  904. 
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ELECTIONS — emtinued. 

what  constitutes  residence,  004,  905. 

registration  may  be  made  a  condition,  905,  907. 

preliminary  action  by  the  authorities,  notice,  &c.|  908,  909. 

mode  of  exercising  the  right,  910. 

the  elector's  privilege  of  secrecy,  910-918. 

a  printed  ballot  is  ''  written,"  910,  n.  3. 

ballot  must  be  complete  in  itself,  914. 

technical  accuracy  not  essential,  915-920. 

explanations  by  voter  inadmissible,  914.  j 

must  not  contain  too  many  names,  915. 

name  should  be  given  in  full,  916. 

sufficient  if  idem  sonanSy  916.  I 

what  abbreviations  sufficient,  916-919. 

erroneous  additions  not  to  affect,  917,  918  and  notea  I 

extrinsic  evidence  to  explain  imperfections,  919-920. 
ballot  must  contain  name  of  office,  920. 

but  need  not  be  strictly  accurate,  920.  ' 

different  boxes  for  different  ballots,  921. 
elector  need  not  vote  for  every  office,  921,  922. 
plurality  of  votes  cast  to  elect,  921,  922,  931. 
effect  if  highest  candidate  is  ineligible,  931. 
freedom  of  elections,  922-925. 

bribery  or  treating  of  voters,  922,  923. 

militia  not  to  be  called  out  on  election  day,  924,  925. 

courts  not  to  be  open  on  election  day,  923. 
bets  upon  election  are  illegal,  924. 
contracts  to  influence  election  are  void,  924. 
elector  not  to  be  deprived  of  his  vote,  926-928. 

statutes  which  would  disfranchise  voters,  926. 

failure  to  hold  election  in  one  precinct,  926. 

liability  of  inspectors  for  refusing  to  receive  vote,  927,  928. 

elector's  oath,  when  conclusive  on  inspector,  927,  928. 
conduct  of  the  election,  928. 
effect  of  irregularities  upon,  928-930. 
what  constitutes  a  sufficient  election,  931-934. 

not  necessary  that  a  majority  participate,  931. 

minority  representation,  931,  n.  2. 

admission  of  illegal  votes  not  to  defeat,  932. 
unless  done  fraudulently,  933. 

effect  of  casual  affray,  933. 
canvass  and  return,  934-937. 

canvassers  are  ministerial  officers,  934,  935. 

canvassers  not  to  question  returns  made  to  them,  935,  986. 

whether  they  can  be  compelled  by  mandamus  to  perform  duty,  986. 
contesting  elections  in  the  courts,  937-944. 

canvasser's  certificate  as  evidence,  937,  938,  940. 

courts  may  go  behind  certificate,  940-944. 

what  surrounding  circumstances  may  be  given  in  evidence,  941,  944. 

whether  qualification  of  voters  may  be  inquired  into,  943. 
to  legislative  body,  house  to  decide  upon,  189-190. 
ELECTIVE  FRANCHISE, 

protected  by  fourteenth  amendment,  16, 17. 
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EMANCIPATION, 

of  slayes  in  Great  Britain  and  America,  14,  410,  424. 

of  children  by  parents,  485. 
EMERGENCY, 

declaration  of,  223. 
EMINENT  DOMAIN, 

distinguished  from  ordinary  domain  of  States,  762, 758. 

definition  of  753,  754. 

right  of,  rests  upon  necessity,  753. 

cannot  be  bargained  away,  308,  754,  755. 

general  right  is  in  the  States,  755. 

for  what  purposes  nation  may  exercise  right,  755^  756. 

all  property  subject  to  right,  750-750. 

exception  of  money  and  rights  in  action,  750. 
legislative  authority  requisite  to,  750-763. 
legislature  may  determine  upon  the  necessity,  760. 
conditions  precedent  must  be  complied  with,  760,  761. 
statutes  for  exercise  of,  not  to  be  extended  by  intendment,  761-763. 
the  purpose  must  be  public,  763,  764. 

legislative  judgment  not  conclusive  as  to  what  is  public  use,  774-775. 
private  roads  cannot  be  laid  out  under,  764-766. 
what  constitutes  public  purpose,  766-775. 

whether  erection  of  mills  and  factories  is,  771-778. 
property  need  not  be  taken  to  the  State,  775. 

individuals  or  corporations  may  be  public  agents  for  the  purpose,  770. 
the  taking  to  be  limited  to  the  necessity,  777-781. 
statute  for  taking  more  than  is  needed  is  ineffectual,  unless  owner  assents, 

770,  780. 
what  constitutes  a  taking  of  property,  781-808. 

incidental  injuries  do  not,  781-787. 

any  deprivation  of  use  of  property  does,  787,  788. 

water  front  and  right  to  wharfage  is  property,  787,  788. 

right  to  pasturage  in  streets  is  property,  788. 
taking  of  common  highway  for  higher  grade  of  way,  788-806. 

if  taken  for  turnpike,  &c.,  owner  not  entitled  to  compensation,  780, 
700. 

difference  when  taken  for  a  railway,  700-803. 

for  an  elevated  street  railway,  700,  n.  2. 

owner  entitled  to  compensation  in  such  case,  700-808. 

whether  he  is  entitled  in  case  of  street  railway,  700-803. 

decisions  where  the  fee  of  the  streets  is  in  the  public,  706-803. 

distinction  between  a  street  railway  and  a  thoroughfare,  802,  803. 
right  to  compensation  when  course  of  a  stream  is  diverted,  807,  808. 
whether  the  fee  in  the  land  can  be  taken,  808,  800. 
damage  to  property  not  taken  to  be  compensated  for  in  some  States,  810- 

812. 
compensation  must  be  made  for  property,  812-828. 

must  be  pecuniary,  812,  813. 

preliminary  surveys  may  be  made  without,  813. 

need  not  be  first  made  when  property  taken  by  State,  &c,  813-816. 

sufficient  if  party  is  given  a  remedy  by  means  of  which  he  may  obtain 
it,  813-816. 

time  for  resorting  to  remedy  may  be  limited,  815-816. 
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EMINENT  DOM AIS ^continued, 

waiver  of  right  to  compeasation,  815-816. 

when  property  taken  by  individual  or  private  corporation,  compensa- 
tion most  be  first  made,  816,  817. 
tribunal  for  assessment  of,  817. 
time  when  right  to  payment  is  complete,  818-819. 
principle  on  which  compensation  to  be  assessed,  819-828. 
allowance  of  incidental  iu juries  aud  benefits,  820-828. 
not  those  suffered  or  received  in  common  with  public  at  large,  823-828. 
if  benefits  equal  damages,  owner  entitled  to  nothing,  825. 
assessment  of  damages  covers  all  consequential  injuries,  825-826. 
for  injuries  arising  from  negligence,  &c.,  party  may  have  action,  826. 
EMPLOYMENTS, 

control  of  the  State  in  respect  to«  884-890. 
ENABLING   ACT, 

to  entitle  Territory  to  form  State  constitution,  56,  58,  59. 

ENGLAND.    See  Great  Britain. 
ENROLLED  ACT 

effect  of,  as  evidence  of  its  own  validity,  194,  195. 

ENUMERATED  POWERS, 

United  States,  a  government  of,  11. 
EQUALITY, 

of  protection  guaranteed  by  the  fourteenth  amendment,  15,  36-41. 

of  the  several  departments  of  the  government,  78,  n.  2,  227,  228. 

of  rights  and  privileges,  the  aim  of  the  law,  562,  563. 

distinctions  must  not  be  arbitrary,  561  and  n.  (a). 

grants  of  special  privileges  construed  strictly,  562-564. 

religious,  660. 

See  Religious  Liberty. 
EQUITABLE  TITLES, 

may  be  changed  by  legislature  into  legal,  5d7-589. 
ERRONEOUS  JUDGMENTS, 

may  be  overruled,  86. 

when  they  should  not  be,  86,  87. 

ERRORS, 

waiver  of,  in  legal  proceedings,  587,  588. 
judgments,  &c.,  not  void  by  reason  of,  587. 
curing  by  retrospective  legislation,  529-546. 
in  conduct  of  elections,  effect,  of,  928-930. 

ESSENTIAL  POWERS  OF  GOVERNMENT, 

taxation,  eminent  domain,  &c.,  cannot  be  bartered  away,  395-401. 

ESTABLISHMENTS, 

religious,  are  forbidden  by  State  constitutions,  663. 
ESTATES  OF  DECEASED  PERSONS, 

special  legislative  authority  to  sell  lands  for  payment  of  debts  is  consti- 
tutional, 140-147. 

such  acts  forbidden  by  some  constitutions,  141,  n.  1. 

legislature  cannot  adjudicate  upon  debts,  147-150. 

ESTATES  IN  LAND, 

subject  to  change  by  the  legislature  before  they  become  vested,  511-515. 
but  not  afterwards,  136^  n.  2. 
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ESTOPPEL, 

by  judgment  only  applies  to  parties  and  privies,  79-82. 
does  not  depend  on  reasons  given  by  the  court,  82. 
does  not  apply  in  controversy  about  new  subject-matter,  82. 

of  the  State  by  its  legislation,  107,  n.,  364. 

of  individuals  by  legislation,  130. 
EVASION, 

of  constitutional  provisions,  199,  n.  3. 
EVIDENCE. 

by  recitals  in  statutes,  139. 

collecting  by  legislature,  193. 

complete  control  of  legislature  over  rules  of,  409,  410. 

conclusive  rules  of,  not  generally  admissible,  526,  527. 

confessions  of  accused  parties  as,  443-449. 

dying  declaratious,  when  are,  452. 

search-warrants  to  obtain,  not  constitutional,  431,  n.  2,  432. 

compulsory  inspection  of  person  or  property  to  obtain,  424  n.  (a)  and  425 
n.  (a). 

correspondence  not  to  be  violated  to  obtain,  432,  n.  2. 

accused  party  not  compelled  to  give,  against  himself,  442. 

by  accused  parties  in  their  own  favor,  447-449. 

against  accused  parties,  to  be  given  publicly,  and  in  their  presence,  450-452. 

communications  by  client  to  counsel  not  to  be  disclosed,  477,  478. 

in  State  courts,  State  laws  control,  684,  n.  2. 

to  explain  imperfections  in  ballots,  915-920,  942. 

EVIL  TO  BE  REMEDIED, 

weight  of,  in  construing  constitutions,  100,  123,  n.  1. 

what  in  view  in  requiring  title  of  act  to  state  the  object,  203-205. 
EXAMINATIONS, 

of  accused  parties,  when  to  be  evidence  against  them,  442-444. 

EXCESSIVE  PUNISILMENTS, 

constitutional  prohibition  of,  471-474. 

EXCESSIVE  TAXATION, 

renders  tax  proceeding  and  sales  void,  747, 748. 
EXCISE  TAXES, 

Congress  may  lay,  12. 

EXCLUSIVE  PRIVILEGES, 
grant  of,  395,  402. 
not  to  be  taken  by  implication,  565. 
strict  construction  of,  395,  402. 
are  subject  to  right  of  eminent  domain,  398. 

EXECUTION, 

exemptions  from,  may  be  increased  without  violating  pre-existing  con- 
tracts, 407-409. 
and  may  be  recalled,  546. 
imprisonment  upon,  may  be  abolished,  407. 

EXECUTIVE, 

construction  of  constitution  by,  72-75. 
weight  of  practical  construction  by,  102-106. 
power  of,  to  pardon  and  reprieve,  160, 161. 
approval  or  veto  of  laws  by,  218-221. 
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EXECUTIVE  POWER, 

what  is,  131. 

not  to  be  exercised  by  legislature,  126, 127,  167-162. 

may  legislature  prescribe  roles  for  exercise  of,  16(V-162. 

exercise  of,  not  to  be  controlled  by  the  judiciary,  162. 

of  the  United  States,  19-22. 
EXECUTORS  AND   ADMINISTRATORS, 

special  statute,  authorizing  sales  by,  140-147. 

propriety  of  judicial  action  in  these  cases,  140,  141. 

legislature  cannot  adjudicate  upon  debts,  147, 148. 
EXEMPLARY  DAMAGES, 

against  publisher  of  newspaper,  647-650. 
EXEMPTIONS, 

proyisions  for,  when  self-executing,  122. 

waiver  of  right  to,  251,  252. 

from  taxation,  when  not  repealable,  176,  395,  396,  547. 
power  of  the  legislature  to  make,  739-744. 
do  not  apply  to  local  assessments  unless  so  expressed,  740,  n. 

from  public  duties,  &c.,  may  be  recalled,  329,  546. 

of  property  from  right  of  eminent  domain,  397-399. 

of  property  from  police  power  of  the  State,  399. 

from  execution  may  be  increased  without  violating  contracts,  407-409. 

of  debtor  from  imprisonment^  407. 

privilege  of,  may  be  made  to  depend  upon  residence,  574. 

laws  for,  not  to  be  suspended  for  individual  cases,  558,  559. 
EX  PARTE  PROCEEDINGS, 

how  far  binding  on  parties  interested,  587,  n.  1. 

publication  of,  not  privileged,  637-640. 

EXPECTANCY, 

interests  in,  are  not  vested  rights,  509-515. 
EXPEDIENCY, 

questions  of,  are  legislative,  237-241. 
EXPOSITORY  ACTS.    See- Declaratory  Statutes. 
EX  POST  FACTO  LAWS, 

States  not  to  pass,  36,  372. 

meaning  of  the  term,  373,  376. 

only  applies  to  criminal  laws,  373. 

distinction  between  and  retrospective  laws,  874. 

laws  in  mitigation  of  punishment  are  not,  376. 

what  is  in  mitigation,  and  what  not,  376-383. 

modes  of  procedure  in  criminal  cases  may  be  changed,  381,  382. 

punishment  of  second  offences,  382,  383. 

EXPRESSION  OF  POPULAR  WILL, 

must  be  under  forms  of  law,  892. 

See  Elections. 
EXPULSION, 

of  legislative  members  for  misconduct,  190. 
EXTRADITION, 

of  criminals  as  between  the  States,  87,  38,  n.  1. 

of  persons  accused  of  libel,  459,  n.  2. 

between  sovereignties,  41,  n. 

treaties  for,  may  be  retroactive,  383,  n.  1. 
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FACT  AND  LAW, 

proyinoe  of  jadge  and  jory  respectirely,  480-46& 
in  libel  cases,  652-655. 
FAITH  AND  CREDIT, 

in  each  State  to  public  acts,  records,  and  judicial  proceedings  of  eyery 
other,  38-^0,  n.  1. 
FAST  DAYS, 

appointment  of,  does  not  yiolate  religions  liberty,  669. 

FEDERAL  COURTS.    See  Courts  of  the  United  States. 
FEDERAL  QUESTION, 

Supreme  Court  may  review  judgments  of  State  courts  upon,  25-81,  86, 
n.  (6). 

FEDERALIST, 

on  the  i>ower  to  supersede  the  Articles  of  Confederation,  9, 10,  n. 

reasons  of,  for  dispensing  with  national  bill  of  rights,  865. 

reference  in,  to  laws  violating  obligation  of  contracts,  384. 
FEE, 

whether  the  public  may  appropriate,  in  taking  lands,  808. 
FELONIES, 

Congress  may  define  and  punish,  13. 

FEMALES, 

accusation  of  want  of  chastity  not  actionable  per  m,  606,  607. 
statutes  on  the  subject,  607. 

excluded  from  suffrage,  901,  902. 

See  Married  Women. 
FERRT  FRANCHISES, 

granted  to  municipal  corporations,  may  be  resumed,  390,  and  n.  1, 

strict  construction  of,  564-567. 

grants  of,  by  the  State  across  navigable  waters,  867* 

police  regulations  respecting,  867,  868. 
FEUDAL  KINGDOM, 

definition  of,  50,  n.  1. 
FIFTEENTH    AMENDMENT, 

provisions  of,  17, 18,  901,  902. 

to  what  extent  self-executing,  120. 
FINE, 

remission  of,  160,  n.  2. 
FIRE, 

destruction  of  buildings  to  prevent  spread  of,  756,  878. 

precautions  against,  by  establishing  fire  limits,  284,  n.  4,  878. 
FIRST  AMENDMENT,  596. 
FISHERY, 

public  rights  of,  in  navigable  waters,  752. 

restrictions  upon,  291. 

FLORIDA, 

judges  of,  to  give  opinions  to  the  governor,  72,  n.  1. 

divorces  not  to  be  granted  by  legislature,  158  and  n.  2. 

exercise  of  the  pardoning  power  restrained,  160  and  d.  2, 161, 163. 
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protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  liberty  in,  662,  n.  3. 

religious  belief  not  to  be  a  test  of  competency  of  witness,  677,  n. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 

FOREIGN  CONTRACTS, 

enforcement  of,  178-181. 

FOREIGN  CORPORATIONS, 
rights  of,  179,  n.  (a). 

as  to  real  estate  in  the  foreign  State,  180, 181. 
powers  of,  178-181,  763,  n.  (a), 
jurisdiction  over,  b^2^  n. 
FOREIGNERS.    See  Aliens. 

FORFEITURES, 

under  municipal  by-laws,  292,  n.  1. 

must  be  judicially  declared,  149,  370--372,  518,  519. 
FORMS, 

prescribed  by  constitution  are  essential,  114-119,  245,  246. 
FORTS, 

magazines,  arsenab,  etc.,  lands  purchased  for,  under  exclusive  control  of 
Congress,  13. 

FOURTEENTH  AMENDMENT, 

protections  of,  14,  17,  418,  602,  567,  869. 
FOURTH  OF  JULY, 

celebration  of,  at  public  expense,  310. 
FOX'S  LIBEL  ACT, 

provisions  of,  654. 
FRANCHISES, 

of  incorporation,  when  they  constitute  contracts,  390. 

granted  to  municipal  bodies  may  be  resumed,  266-268,  347. 

repeal  of,  where  right  to  repeal  is  reserved,  547,  839. 

strict  construction  of,  271,  272,  564,  567. 

I>olice  regulations  respecting,  835-844. 

may  be  appropriated  under  right  of  eminent  domain,  757. 
FRAUD, 

as  affecting  decrees  of  divorce,  578. 

in  securing  passage  of  statute  cannot  be  shown  to  defeat  it,  258, 259. 
FREEDMEN, 

made  citizens,  14, 418,  869. 
FREEDOM, 

maxims  of,  in  the  common  law,  49,  50. 

gradually  acquired  by  servile  classes  in  Great  Britain,  419-424. 

See  Personal  Libbsty. 
FREEDOM  OF  ELECTIONS, 

provisions  to  secure,  922. 

bribery  and  treating  of  electors,  922,  923. 

militia  not  to  be  called  out  on  election  day,  926. 

courts  not  to  be  open  on  election  day,  923. 

betting  on  elections  illegal,  924. 

contracts  to  influence  elections  void,  924. 
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FREEDOM  OF  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights,  not  important, 

366. 
opposing  reasons  by  Jefferson,  367,  n.  1. 

See  LiBKRTT  OF  Speech  and  or  the  Press. 
FREEDOM  OF   SPEECH, 
definition  of,  602-604. 

See  LiBERTT  OF  Speech  and  of  the  Press. 
FRONTAGE, 

apportionment  of  assessment  for  local  improvement  according  to,  729  and 
n.  1. 
FUGITIVES  FROM  JUSTICE, 

to  be  delivered  vp-by  the  States,  37,  38,  n.  1. 
surrender  of,  under  treaties,  38,  n.  1. 
FUNDAMENTAL  LAW, 

constitutions  are,  4. 
FUNDAMENTAL  RIGHTS, 

bills  of,  in  State  constitutions,  65,  66. 
in  the  national  Constitution,  365-^72. 
in  England,  49,  60,  366. 
are  before  constitutions,  68,  69. 
statutes  in  violation  of,  233-242. 
under  fourteenth  amendment,  14-17,  417,  418,  667,  668^  869. 


G. 

GAMING  IMPLEMENTS, 

keeping  of,  for  unlawful  games  may  be  prohibited,  884, 
GENERAL  INTENT, 

when  to  control  particular  intent,  91,  92,  n.  8. 
GENERAL  LAWS, 

exceptions  from,  in  some  cases,  139-161. 

required  instead  of  special,  by  some  constitutions,  181-185. 

in  cases  of  divorce,  162-157. 

control  municipal  regulations,  278,  279. 

due  process  of  law  does  not  always  require,  140,  604-606,  654-566. 

submission  of,  to  vote  of  people  invalid,  163-174. 

suspension  of,  658,  559. 

changes  in,  give  citizens  no  claim  to  remuneration,  402,  609-611. 

respecting  remedies,  power  to  change,  381,  382,  406-417,  516-628. 
GENERAL  WARRANTS, 

illegality  of,  419-430. 
GENKRAL  WELFARE, 

legislation  to  be  determined  by,  184. 
GEORGIA, 

divorce  cases  to  be  adjudged  by  the  courts,  168,  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

protection  to  person  and  prop)erty  by  law  of  the  land,  600,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  684,  n. 
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religiouB  teste  for  office  forbidden  in,  602,  n.  8. 

priTate  property  not  to  be  taken  withoat  compenaaiioiiy  816^  n.  8. 

GOOD  MOTIVES  AND  JUSTIFIABLE  ENDS, 

defence  of,  in  libel  cases,  656-658. 
burden  of  proof  on  defendant  to  show,  657. 
GOVERNMENT, 

constitutional,  what  is,  4,  6. 
republican,  to  be  guaranteed  to  the  States,  42-4& 
of  the  United  States,  origin  of,  7-9. 
one  of  enumerated  powers,  11. 
not  liable  for  acte  of  agents,  28,  n.  2. 
American,  a  decentralized  system,  261-270. 

GOVERNOR, 

mandcanus  to,  162,  n.  8. 

approval  or  veto  of  laws  by,  218-221. 

messages  to  legislature,  222. 

power  to  prorogue  or  adjourn  legislature,  188. 

power  to  convene  legislature,  222. 

legislative  encroachment  on  powers  of,  157-162. 

power  to  pardon,  158,  n.  1,  160,  n.  2. 

to  appoint  officers  and  remove  them,  158,  n.  1. 

to  reprieve,  160,  n.  2. 

GRADE  OF  RAILROADS, 

legislature  may  establish,  for  crossings,  842. 

GRADE  OF  STREETS, 

change  of,  gives  parties  no  right  to  compensation,  296. 

special  asseasmente  for  grading,  713,  727-782. 
GRAND  JURY, 

criminal  accusations  by,  486. 

presentmente  by,  are  privileged,  629,  680. 
GRANTS, 

are  contracts,  and  inviolable,  884,  885. 

by  States,  cannot  be  resumed,  885-887. 

of  franchises,  strict  construction  of,  270-278,  664-567. 
when  they  constitute  contracts,  887-401. 
to  municipal  bodies,  may  be  recalled,  388-890. 
GREAT  BRITAIN, 

how  it  became  a  constitutional  government,  4,  n.,  84,  n.  1. 

power  of  Parliament  to  change  constitution,  6. 

meaning  of  unconstitutional  law  in,  5. 

control  over  American  colonies,  7,  51-54. 

statutes  off  how  far  in  force  in  America,  62. 

bill  of  rights  of,  51,  366. 

habeas  carpus  act  of,  51,  489-491. 

local  self-government  in,  263. 

declaration  of  righte  of,  867  et  seq. 

bills  of  attainder  in,  868-872. 

money  bills  to  originate  in  the  Commons,  188. 

emancipation  of  slaves  in,  419-424. 

prosecutions  for  libel  in,  612,  618,  650,  651,  n.  L 

See  PABUAMBIfT. 
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GUARANTIES.    See  Fundamental  Rights  ;  Jury  Trial  ;  Law  of  THte 

Land;  Liberty. 
GUARDIANS. 

special  statute  authorizing  sales  by,  140-147. 

propriety  of  judicial  action  in  such  cases,  140, 14L 

control  of  ward  by,  485,  486. 

appointment  of,  in  divorce  suits,  684. 

authority  of,  is  local,  486. 
GUNPOWDER, 

police  regulations  ooDcerning,  881. 


H. 
HABEAS  CORPUS, 

writ  of,  a  principal  protection  to  personal  liberty,  488,  489,  490. 
personal  liberty,  meaning  of,  483,  484. 

restraints  upon,  to  prevent  or  punish  crime,  &c.,  484. 
growing  out  of  relation  of  husband  and  wife,  484,  485. 
of  parent  and  child,  485. 
of  guardian  and  ward,  485,  486. 
of  master  and  apprentice,  486. 
of  master  and  servant,  486. 
of  teacher  and  scholar,  486. 
of  principal  and  bail,  486,  487. 
of  creditor  and  debtor,  487. 
insecurity  of,  formerly,  in  England,  487-489. 
habe€u  corptu  act,  and  its  purpose,  51,  489-491. 
general  provisions  of,  490. 
adoption  of,  in  America,  491.* 
writ  of,  when  to  be  issued  by  national  courts,  491-498. 
generally  to  issue  from  State  courts,  493,  494. 
return  to,  where  prisoner  held  under  national  authority,  493-494. 
cases  for,  determined  by  common  law,  494. 
not  to  be  made  a  writ  of  error,  495. 
what  to  be  inquired  into  under,  495,  496. 
right  to  jury  trial  in  habeas  corpus  cases,  497 
to  obtain  custody  of  children,  496,  497. 
HACKMEN, 

regulation  of  charges  of,  870-876. 
HARBOR  REGULATIONS, 

establishment  of,  by  the  States,  855-859. 
wharf  lines  may  be  prescribed,  878. 
HARDSHIP, 

of  particular  cases  not  to  control  the  law,  107,  n.  1. 
unjust  provisions  not  necessarily  unconstitutional,  108,  109,  737,  738. 
HEALTH, 

police  regulations  for  protection  of,  851-854  and  notes,  880. 
draining  swamps,  &c.,  in  reference  to,  734,  882. 
HEARING, 

right  to,  in  judicial  proceedings,  523,  579-588. 
in  cases  of  appropriation  of  lands,  817,  818. 
in  tax  proceedings,  711,  n.  3. 

62 


^8  JHDSZ. 

;H£IRSHIP, 

right  to  modify,  611. 
HIGH   SEAS» 

not  subject  to  exclusive  appropriation,  4. 

States  no  authority  upon,  176, 177. 

Congress  may  punish  offences  committed  upon,  18. 
HIGHWAYS, 

establishment  of,  under  right  of  eminent  domain,  758. 

compensation  in  such  case,  812-828. 

appropriation  of,  to  purposes   of  turnpike,  railroad,   &c.y  whethjer  it 
entitles  owner  to  compensation,  788-888. 

See  Eminent  Domain. 

regulations  of,  by  States  under  police  power,  800,  861,  867. 
HOMESTEADS, 

provisions  for,  when  self -executing,  122. 

exemption  of,  from  execution,  408. 
HUSBAND  AND  WIFE, 

power  of  legislaturo  to  divorce,  152,  153. 

jurisdiction  in  divorce  cases,  577-585. 

See  DiYORCB. 

control  of  husband  over  wife,  484,  485. 

obligation  of  husband  to  support  wife,  484  and  n.  2. 

right,  as  between,  to  custody  of  children,  496,  497. 

property  rights,  how  far  subject  to  legislative  control,  515-518. 

validating  invalid  marriage  by  legislation,  538,  534. 


IDEM  SONANS, 

ballot  sufficient  in  cases  of,  916. 
IDIOTS, 

exclusion  of,  from  suffrage,  57,  902. 

special  legislative  authority  for  sale  of  lands  of,  140-147,  554, 
ILLEGAL  CONTRACTS, 

have  no  obligation,  404,  405. 

legalization  of,  415,  416,  535-540. 

for  lobby  legislative  services,  196  and  n.  2. 

designed  to  affect  elections,  924. 
ILLINOIS, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  !• 

divorces  not  to  be  granted  by  the  legislature,  153,  n.  2. 

title  of  acts  to  embrace  the  subject,  202,  n.  3. 

special  legislative  sessions,  220,  n.  4. 

time  when  acts  take  effect,  223. 

provision  in  relation  to  special  laws,  258,  n.  1. 

municipalities  restrained  from  aiding  public  improvements,  318,  n.  1. 

restrictiou  upon  power  to  contract  debts,  325. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2* 

liberty  of  speech  and  of  the  press  in,  596  n. 

privilege  of  legislators  in  debate,  634  n. 

religious  liberty  in,  662,  n.  3. 
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damaging  property  in  the  coarse  of  public  implOTements,  810,  n.  2. 

taking  land  for  railroad  tracks,  809  n. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 
IMMUNITIES, 

of  citizens  of  the  several  States,  36,  37,  567. 

citizens  not  to  be  deprived  of,  14, 15. 

of  municipal  corporations,  300. 
IMPAIRING  CONTRACTS.    See  Obligation  or  Contbactb. 
IMPEACHMENT, 

of  judges  for  declaring  law  unconstitutiona!,  229,  n.  !• 
IMPLICATION, 

amendments  by,  not  favored,  216,  217. 

repeals  by,  216,  217. 

grant  of  powers  by,  in  State  constitutions,  98^  99. 

corporations  established  by,  277,  278. 
IMPLIED  POWERS, 

of  municipal  corporations,  what  are,  270-276* 

granted  by  State  constitutions,  98,  99. 

IMPLIED  PROHIBITIONS, 

to  the  States  by  the  national  Constitntioni  46. 

upon  legislative  power,  233-245. 
IMPORTS, 

State  taxation  of,  688,  857-859. 
IMPOSTS, 

to  be  uniform  throughout  the  Union,  12« 

what  the  States  may  lay,  36. 

taxation  by,  708,  709. 

IMPRESSMENT  OF  SEAMEN, 

not  admissible  in  America,  424. 
IMPRISONMENT, 

for  legislative  contempt  must  terminate  with  the  session,  191. 

for  debt  may  be  abolished  as  to  existing  contracts,  407. 

of  child  for  lack  of  parental  control,  423,  n.  4. 

unlimited T  cannot  be  inflicted  for  common-law  offence,  472. 

relief  from.     See  Habeas  Cobpus. 

IMPROVEMENTS, 

owner  of  land  cannot  be  compelled  to  make,  552,  n.  2,  768. 

betterment  laws,  552,  553. 

local,  assessments  for  the  making  of,  713-738. 

See  Assessments. 
INCHOATE  RIGHTS, 

power  of  the  legislature  in  regard  to,  511-515. 
INCIDENTAL  INJURIES, 

by  change  in  the  law,  give  no  claim  to  compensation,  548-550. 

See  Eminent  Domain. 
INCOMPETENT  PERSONS, 

legislative  authority  for  sale  of  lands  of,  140-147,  532,  554. 

exclusion  of,  from  suffrage,  901,  902. 
INCONTINENCE, 

accusation  of,  against  female,  not  actionable  per  te,  606,  607. 

statutory  provisions  respecting,  607. 
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INCORPORATIONS, 

notice  of  acts  for,  118,  d.,  193,  n.  1. 
waiver  of  defects  in,  by  State,  118,  n. 
charters  of  private,  are  contracts,  991-^94. 
charters  of  municipal,  are  not,  266-270,  390. 
control  of,  by  police  regulations,  835-844. 

See  Charters;  Municipal  Cospobations. 

INDEBTEDNESS  BY  STATE, 

probibitioD  of,  whether  it  precludes  debts  by  towns,  counties,  &e.»  822- 
325. 
INDECENT  PUBLICATIONS, 

sale  of,  may  be  prohibited,  884. 
parties  not  free  to  make,  606,  607,  638. 

INDEMNIFICATION, 

of  officers  of  municipal  corporation  where  liability  is  incurred  in  supposed 
discharge  of  duty,  306-309. 

power  of  legislature  to  compel,  308,  309. 

not  to  be  made  in  Case  of  refusal  to  perform  duty,  n.  1,  309. 
INDEMNITY, 

for  property  taken  for  public  use.     See  Eminekt  Domain. 

for  consequential  injuries  occasioned  by  exercise  of  legal  rights,  548. 

INDEPENDENCE, 

declaration  of,  by  Continental  Congress,  8,  9. 

new  national  government  established  by,  8. 

celebration  of,  at  public  expense,  310. 

of  the  traverse  jury,  460,  461. 

of  the  bar,  479-482. 
INDIAN, 

an  unnaturalized,  is  not  a  citizen  nor  entitled  to  rote,  901,  n.  4. 
INDIANA, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  the  legislature,  153,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n. 

local  option  laws,  validity  of,  173. 

prohibition  of  special  laws  when  general  can  be  made  applicable,  n.  4, 181. 

revenue  bills  must  originate  in  lower  house,  n.  1,  188. 

privilege  of  legislators  from  arrest,  n.  1,  192. 

title  of  acts  to  embrace  the  subject,  n.  3,  202. 

no  act  to  be  amended  by  mere  reference  to  its  title,  n.  1,  215. 

approval  of  laws  by  governor  of,  n.  2,  219,  and  n.  4,  220. 

time  when  acts  take  effect,  224. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 
INDICTMENT, 

criminal  accusations  to  be  by,  436. 

trial  on  defective,  382,  n.  2,  468-470. 

must  apprise  accused  of  the  charge  against  him,  382,  n.  3, 486  and  n.  8» 

See  Crimes. 


INDEX.  981 

INDIVIDUAL  RIGHTS,  ^ 

proyisions  for  protection  of,  in  State  oonstitotions,  65,  66. 

in  national  Constitution,  365-367. 
do  not  owe  their  origin  to  constitutions,  68.  t 

English  statutes  declaratory  of,  51,  866. 

See  Prrsonal  Libbbtt.  ' 

INELIGIBILITY, 

of  highest  candidate,  how  to  affect  election,  981. 

INFANTS, 

excluded  from  suffrage,  67,  901. 

special  statutes  authorizing  sale  of  lands  of,  140,  582,  554. 

custody  of,  by  parents,  485,  496,  497. 

emancipation  of,  485. 

control  of,  by  masters,  guardians,  and  teachers,  485,  486.  > 

INFERIOR  COURTS, 

duty  of,  to  pass  upon  constitutional  questions,  n.  1,  280. 

distinguished  from  courts  of  general  jurisdiction,  585,  586. 

disproving  jurisdiction  of,  586. 
INFORMALITIES, 

right  to  take  advantage  of,  may  be  taken  away  by  legislation,  528,  546. 

do  not  defeat  jurisdiction  of  court,  587,  588. 

waiver  of,  in  legal  proceedings,  588. 
INHABITANT, 

meaning  of,  in  election  laws,  903,  904. 

INHERITANCE  TAXES, 

validity  of,  n.  (a),  708. 
INITIALS, 

to  Christian  name  of  candidate,  whether  suffideBt  in  ballot,  916-919. 
INJUSTICE, 

of  constitutional  provisions  cannot  be  remedied  by  the  courts,  108,  109.  . 

of  statutes  does  not  render  them  unconstitutional,  2d2-287. 

in  taxation,  sometimes  inevitable,  737,  788. 

INNOCENCE, 

of  accused  parties,  presumption  of,  437-439. 

only  to  be  overcome  by  confession  in  open  court,  or  verdict,  439. 

INQUISITORIAL  TRIALS, 

not  permitted  where  the  common  law  prevails,  442. 
accused  parties  not  compellable  to  give  evidence  against  themselves,  448- 
449. 

INSANE  PERSONS, 

validating  deeds  of,  n.  1,  488. 
INSANITY, 

defence  of,  in  criminal  cases,  n.  1,  538. 

INSOLVENT  LAWS, 

right  of  the  States  to  pass,  416,  417. 

congressional  regulations  supersede,  416. 

what  contracts  cannot  be  reached  by,  417. 

creditor  making  himself  a  party  to  proceedings  it  bonndy  417. 

INSPECTION  LAWS, 

of  the  States,  imposts  or  duties  undtr,  86. 
constitutionality  of,  686,  854-859,  888)  889. 
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INSPECTORS  OF  ELECTIONS, 

judicial  appointment  of,  n.  3, 129. 

powers  and  duties  of.    See  Elections. 
INSURRECTIONS, 

employment  of  militia  for  suppression  of,  18. 
INTENT, 

to  govern  in  construction  of  constitutions,  89-91. 

whole  instrument  to  be  examined  in  seeking,  91--92. 

in  ineffectual  contracts,  may  be  g^ven  effect  to  by  letrospeotive  l^pslatioD, 
530^^6. 

question  of,  in  libel  cases,  661-055. 

in  imperfect  ballot,  voter  cannot  testify  to,  914. 

what  evidence  admissible  on  question  of,  919,  920. 

INTEREST, 

in  party,  essential  to  entitle  him  to  question  the  validity  of  a  low,  232. 
in  judge,  precludes  his  acting,  24S,  592-595. 
of  money,  illegal  reservation  of,  may  be  legalized,  536. 
INTERNAL  IMPROVEMENTS, 

giving  municipal  corporations  power  to  subscribe  to,  is  not  delegating 

le^Iative  power,  167. 
constitutionality  of  municipal  subscriptions  to,  312-325. 
special  legislative  authority  requisite,  318-320. 
negotiable  securities  issued  without  authority  are  void,  318-320,  and 

n.  2. 
prohibition  to  the  State  engaging  in,  whether  it  applies  to  mani<dpalitiefl^ 

321-325. 
retrospective  legalization  of  securities,  535-543. 

INTERNATIONAL  LAW, 

equality  of  States  under,  3. 

Congress  may  punish  offences  against,  13. 
INTERNATIONAL  QUESTIONS, 

States  no  jurisdiction  over,  176, 177. 

INTERPRETATION, 

meaning  of,  70,  71,  n.  1. 

See  Construction  of  State  Constitutiovs. 
INTER-STATE  COMMERCE, 

regulation  of,  687-691,  845.  846^  872-875. 

what  is,  687,  n.  (a),  688,  n.  3.  " 

State  cannot  require  license  of  persons  engaged  in,  693,  n.  4,  857-859. 

taxation  of,  by  the  State,  68&-691. 
INTIMIDATION, 

of  voters,  secrecy  as  a  protection  against,  910,  922. 
securities  against,  922-925. 

INTOXICATING  DRINKS, 

submitting  question  of  sale  of,  to  people,  178, 174. 

power  of  States  to  require  licenses  for  sale  of,  845-851. 

power  of  States  to  prohibit  sales  of,  18,  n.  1,  845-851,  884, 885. 

furnishing  to  voters,  923,  n. 

annulling  licenses  for,  399,  400. 
INTOXICATION, 

not  an  excuse  for  crime,  673,  n.  4. 

is  temporary  insanity,  902,  n.  !• 
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INTRODUCTION  OF  BILLS, 

for  revenue  parposes,  188, 189. 

generally,  197-199. 
INVASIONS, 

employment  of  militia  to  repel,  13. 
INVENTIONS, 

securing  right  in,  to  inTentors,  12. 

INVOLUNTARY  SERVITUDE, 

gradual  abolition  of,  in  England,  419-428. 

as  a  punishment  for  crime,  423. 

See  Personal  Libbrtt. 
IOWA, 

divorces  not  to  be  granted  by  legislature,  163,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n.  2. 

title  of  acts  to  embrace  the  subject,  202,  n.  3. 

power  of  legislature  when  convened  by  governor,  222. 

time  when  acts  are  to  take  effect,  225. 

restriction  upon  power  to  contract  debts,  825. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  684,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 
IRREGULARITIES, 

in  ju<ycial  proceedings,  not  inquirable  into  on  habeca  corpus^  495. 

do  not  render  judicial  proceedings  void,  587,  588. 

waiver  of,  587,  588. 

may  be  cured  by  retrospective  legislation,  528-546 

effect  of,  upon  elections,  928-934. 

what,  render  sales  for  taxes  void,  747, 748. 
IRREPEALABLE  LAWS, 

legislature  cannot  pass,  174-176,  402. 

Parliament  cannot  bind  its  successors,  175. 

laws  which  constitute  contracts  are  inviolable,  175, 176. 

whether  essential  powers  of  government  can  be  bartered  away,  392-402, 
754,  755. 

municipal  corporations  cannot  adopt,  295. 
IRRIGATION, 

assessments  for,  715  n.  (a). 


J. 
JEOPARDY, 

party  not  to  be  twice  put  in,  for  same  cause,  466-470. 

what  constitute  467,  468. 

when  jury  may  be  discharged  without  verdict,  468-470. 

when'no//e  prosequi  is  an  acquittal,  468. 

second  trial  after  verdict  set  aside,  470. 

acquittal  on  some  counts  is  a  bar /wo  tanto  to  new  trial,  470. 

Tarying  form  of  the  charge,  470. 
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JEOPARDY  —  continued. 

duplicate  puDisbinents  under  federal  and  State  law,  45,  46. 
under  State  and  municipal  laws,  279. 
JOURNAL  OF  THE  LEGISLATURE, 

office  of,  201. 

is  a  public  record,  193. 

is  evidence  whether  a  law  is  properly  adopted,  198-195. 

silence  of,  not  evidence  that  authority  has  been  exceeded,  unless,  te.*  19& 

presumption  of  correct  action  where  it  is  silent,  195. 
JUDGE, 

disqualification  of,  by  reason  of  intereati  243,  592-594. 

not  to  urge  opinion  upon  the  jury,  460. 

to  instruct  the  jury  on  the  law,  461. 
JUDGE-MADE  LAW, 

objectionable  nature  of,  99,  n. 
JUDGMENTS, 

conclusiveness  of  those  of  other  States,  38-41. 

general  rules  as  to  force  and  effect,  79-88. 

for  torts  are  not  contracts,  411. 

must  apply  the  law  in  force  when  rendered,  543. 

are  void  if  jurisdiction  is  wanting,  546,  575-578,  585. 

irregularities  do  not  defeat,  587,  588. 

See  JoDrciAL  Procbkdinos;  JuaiSDiCTioir. 
JUDICIAL  DECISIONS. 

conclusiveness  of,  79-88. 

of  federal  courts  conclusive  on  questions  of  federal  jurisdiction,  25-29. 

of  State  courts  followed  in  other  cases,  81,  32. 

general  rules  as  to  force  and  effect  of,  79-88. 
JUDICIAL  POWER, 

of  the  United  States,  extent  of,  22-35. 

See  Courts  of  thb  United  States. 

not  to  be  exercised  by  State  legislatures,  126-129, 184,  558,  559. 

what  is,  131-134,  137,  495." 

distribution  of,  129,  n.  3. 

declaratory  statutes  not  an  exercise  of,  134-140. 
.  such  statutes  not  to  be  applied  to  judgments,  136-139. 

instances  of  exercise  of,  138,  n. 

is  apportioned  by  legislature,  129,  n.  3. 

legislature  may  exercise,  in  deciding  contested  seats,  190. 

cannot  be  delegated,  589. 
JUDICIAL  PROCEEDINGS. 

of  several  States,  full  faith  and  credit  to  be  given  to,  38-40. 

confirmation  of  invalid,  by  legislature,  150,  530. 

are  void  if  court  has  no  jurisdiction  of  the  case,  575. 

jurisdiction  of  subject-matter,  what- is,  575. 
consent  will  not  confer,  575-577. 

if  wanting,  objection  may  be  taken  at  any  tirae,  576. 

law  encourages  voluntary  settlements  and  arrangements,  676. 

arbitrations  distinguished  from,  576. 

transitory  and  local  actions,  577. 

jurisdiction  in  divorce  cases,  577,  578. 

necessity  for  service  of  process,  or  substitute  therefor,  579-685. 

proceedings  in  rem  and  in  personam^  580,  581. 
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JUDICIAL  PROCEEDINGS  — conftVititf A 

bringing  in  parties  by  publication,  581-585. 

no  personal  judgment  In  such  case,  583,  584. 
decree  for  custody  of  children,  effect  of,  584. 

contesting  jurisdiction,  585. 

courts  of  general  and  special  jurisdiction,  585. 

record  of,  how  far  conclusive,  585,  586. 

irregularities  do  not  defeat^  495,  496,  587, 588. 
waiver  of,  587,  588. 

judicial  power  cannot  be  delegated,  580. 

right  to  jury  trial  in  oiril  cases,  589-592. 

judge  not  to  sit  when  interested,  592-595. 

statements  in  course  of,  how  far  privileged,  629-681. 

publication  of  accounts  of  trials  privileged,  636-640. 
but  mutt  be  fair  and  full,  637. 
and  not  ex  parte j  637-689. 

and  not  contain  indecent  or  blasphemous  matter,  688. 
JUDICIARY, 

to  adrise  legislature  in  some  States,  72,  n.  1. 

construction  of  constitution  by,  73-78. 

equality  of,  with  legislative  department,  78,  n.  1. 

independence  of,  78,  n.  2. 

when  its  decisions  to  be  final,  79-88. 

appointments  by,  181,  n.  1. 
See  Courts  ;  Judicial  Powkr  ;  Judicial  Procvvdinos;  JuBiSDiCTioif. 
JURISDICTION, 

of  courts,  disproving,  87-41  and  notes. 

want  of,  cannot  be  oared  by  legislation,  151,  n.  1  and  2. 

of  subject-matter,  what  it  consists  in,  575. 

not  to  be  conferred  by  consent,  575-577. 

if  wanting,  objection  may  be  taken  at  any  time,  676. 

in  divorce  cases,  what  gives,  577,  578. 

necessity  for  serrice  of  process,  579-585. 

irregularities  do  not  affect^  495,  496,  587,  588. 

interest  in  judge,  e£!ect  of,  592-595. 

general  and  special,  distinguished,  585,  686. 

where  it  exists,  proceedings  not  to  be  attacked  collaterally,  588. 

in  tax  proceedings,  718-720. 

of  federal  courts,  22,  28,  618. 

in  cases  of  hibeai  eorpue,  491-494. 

of  federal  supreme  court  appellate  over  State  courts,  25-81. 
JURY, 

independence  of,  460-465. 
JURY  TRIAL, 

how  far  required  by  United  States  constitution,  46. 

the  mode  for  the  trial  of  criminal  accusations,  458,  454. 

what  cases  do  not  require^  458,  n.  2. 

must  be  speedy,  440,  441. 
and  public,  441. 
and  not  inquisitorial,  442  and  n.  1,  424,  n.  (a)* 

prisoner  to  be  confronted  with  witnesses,  440. 

statement  by  prisoner,  443-449. 

See  CoNrBssioNS. 
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JURY  TRIAL  ^continued. 

prisoner  to  be  present  daring  trial,  452. 
jiiry  to  consist  of  twl»lre,  454-459  and  notes, 
challenges  of,  459. 
must  be  from  vicinage,  53,  459. 
must  be  left  free  to  act,  460. 
how  far  to  judge  of  the  law,  461-465,  596-599. 

in  libel  casesv  652-655. 
acquittal  by,  is  final,  462. 
judge  to  instruct  jury  on  the  law,  461. 

but  not  to  express  opinion  on  facts,  460,  465,  n.  1. 
nor  to  refuse  to  receive  verdict,  461. 
accused  not  to  be  twioe  put  in  jeopardy,  466-470, 
what  is  legid  jeopardy,  467,  468. 

when  jury  may  be  discharged  without  verdict,  46S-470. 
when  nolle  prosequi  equivalent  to  yerdict,  468. 
second  trial  after  verdict  set  aside,  470. 
right  to  counsel,  877,  474. 

constitutional  right  to  jury  trial  in  civil  cases,  46,  589, 778,  n.,  936^  n.  2. 
in  cases  of  contempt,  453,  n.  2, 
in  case  of  municipal  corporations,  340,  n.  1. 
in  habeas  corpus  cases,  497. 
JUST  COMPENSATION, 

what  constitutes,  when  property  taken  by  the  public,  812-828. 

See  Eminent  Domain. 
JUSTIFICATION, 

in  libel  cases  by  showing  truth  of  charge,  656. 

showing  of  good  motives  and  justifiable  occasion,  656,  657. 

unsuccessful  attempt  at,  to  increase  damages,  623,  624. 


K. 

KANSAS, 

power  to  cprant  divorces  vested  in  the  courts,  158,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n.  2. 

requirement  of  general  laws  when  they  can  be  made  applicable,  181,  n.  i. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

title  of  act  to  embrace  the  subject,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  216,  n.  1. 

restriction-  upon  power  to  contract  debts,  325. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n. 

private  property  not  to  be  taken  without  compensation,  816,  n.  2. 
KENTUCKY, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  !• 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

title  of  acts  to  embrace  the  subject,  202,  n.  3. 

restriction  upon  power  to.eontract  debts,  394. 
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KENTUCKY  —  continued. 

right  of  jary  to  determine  the  law  in  oases  of  libel,  463,  n.  1, 

protection  to  person  and  property  by  the  law  of  the  land,  500,  n.  2« 

compact  with  Virginia,  886,  n.  1. 

liberty  of  speech  and  of  the  press  in,  506,  n. 

priyilege  of  legislators  in  debate,  634,  n. 

ezclosion  of  religions  teachers  from  office,  662,  n.  2. 

religions  liberty  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms,  excosed,  676,  n. 

private  property  not  to  bo  taken  without  oompensation,  816,  n.  3. 


L. 
LARCENY, 

abroad,  punishment  of,  here,  177,  n.  3. 

LAW, 

common,  how  far  in  force,  61-53. 

See  Common  Law. 
and  fact,  respective  province  of  court  and  jury  as  to,  460-466,  662-665. 
the  jury  as  judges  of,  460-466,  652-665. 

LAW-MAKING  POWER.    See  Lvoiblatubbs  of  thb  Statbb. 

LAW  OF  THE  LAND, 

protection  of,  insured  by  Magna  Charta^  600. 

American  constitutional  provisions,  24,  26,  49,  and  429,  n.  2. 

meaning  of  the  term,  502-606,  526. 

vested  rights  protected  by,  507,  608. 

meaning  of  vested  rights,  508,  626,  537-549. 

subjection  of,  to  general  laws,  50^10. 

interests  in  expectancy  are  not,  509-515. 

rights  acquired  through  the  marriage  relation,  513-515. 

legal  remedies  not  the  subject  of  vested  rights,  and  may  be  ehanged, 
515-520. 

statutory  privileges  and  exemptions  are  not,  546, 

rights  in  action  are,  517. 

forfeitures  must  be  judicially  declared,  518-620* 

limitation  laws  may  be  passed,  520-524. 

See  Limitation  Laws. 

rules  of  evidence  may  be  changed,  524-528. 
retrospective  laws,  when  admissible,  528-546. 

forbidden  by  some  State  constitutions  529,  530,  n.  !• 

cannot  create  rights  in  action,  628-546. 

nor  revive  debts  barred  by  statute  of  limitations,  528. 

may  cure  informalities,  629-546. 

may  perfect  imperfect  contracts,  415,  416,  535-546. 

may  waive  a  statutory  forfeiture,  461,  n. 

may  validate  imperfect  deeds,  537-539. 

but  not  as  against  banajide  purchasers,  539,  540. 

cannot  validate  proceedings  the  legislature  could  not  have  authorized, 
541-546. 

cannot  cure  defeoti  of  jurisdiction  in  courts,  545,  546,  n.  2, 
consequential  injuries  give  no  right  to  complain,  548,  649. 
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LAW  OF  THE  LAND  —  confcnwerf. 
sumptaary  laws  iiuuliiiiarible,  540,  550. 
betterment  laws,  550-653. 
nneqiial  and  partial  laws,  554-575. 
invalid  judicial  prooeedinga,  575-595. 

what  necessary  to  give  courts  jurisdiction,  575-585. 
consent  cannot  confer,  575-^77. 
in  divorce  cases,  577,  578. 

process  must  be  served  or  substitute  had,  570-586. 
proceedings  in  rem  and  in  personam,  580-585. 
bringing  in  parties  by  publication,  582. 

no  personal  judgment  in  such  case,  583-584. 
process  cannot  be  served  in  another  State,  582. 
jurisdiction  over  guardianship  of  children  in  divorce  cases,  584. 
courts  of  general  and  special  jurisdiction,  and  the  rules  as  to  ques- 
tioning their  jurisdiction,  585,  586. 
irregular  proceedings  do  not  defeat  jurisdiction,  587,  588. 
waiver  of  irregularities,  588. 
judicial  power  cannot  be  delegated,  580. 
judge  cannot  sit  in  his  own  cause,  502-594. 

objection  to  his  interest  cannot  be  waived,  505. 
right  to  jury  trial  in  civil  cases,  46,  580-502,  778,  n.,  038,  n.  2. 
See  Taxation;  Eminent  Domain;  Poucs  Power;  Jubt  Triai^ 

LAWS,  enactment  of.    See  Statutes. 

Congress  may  make,  to  carry  into  effect  powers  granted,  13, 14. 

LAWS  IMPAIRING  OBLIGATION  OP  CONTRACTS.     See  Obliga- 
tion OF  Contracts. 

LAWS,  EX  POST  FACTO,    See  Ex  Post  Facto  Laws;  Rbtrospeo- 
TivE  Laws. 

LEGAL  PROCEEDINGS, 

publication  of  accounts  of,  how  far  privileged,  683-640. 

statements  in  course  of,  when  privileged,  620-633, 

See  Judicial  Procbbdinob. 
LEGAL  TENDER, 

United  States  Treasury  notes  may  be  made,  14,  n.  1. 

only  gold  and  silver  to  be  made,  by  the  States^  86. 

LEGISLATIVE  AUTHORITY, 

rules  for  measuring  extent  of,  126, 127. 
territorial  limitations  upon,  176-181. 
general  limitations  upon,  181-185  and  notes. 

LEGISLATIVE  DEPARTMENT, 
dirision  of,  187, 188. 

not  to  exercise  executive  or  judicial  powers,  124-162. 
equality  of,  with  other  departments,  78,  n. 
discretion  of,  not  to  be  controlled  by  the  courts,  76,  n.,  157-162. 

See  Legislatures  of  the  States. 

LEGISLATIVE  DISCRETION, 

courts  not  to  control,  75,  n.  and  287-230. 

LEGISLATIVE  DIVORCES, 

whether  they  are  an  exercise  of  Judicial  power,  102. 
impropriety  of,  153-157. 
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LEGISLATIVE  MOTIVES, 

not  to  be  inquired  into  by  courts,  257-260,  300* 
presumption  of  correctness  of,  257-260,  300. 
LEGISLATIVE  POWERS, 
what  are,  131,  137. 
limitations  of,  163,  n.  1. 
enactments  in  excess  of,  are  void,  5,  248. 
distinguished  from  judicial,  131-134. 
cannot  be  delegated,  163,  293,  294. 
exercise  of,  will  not  give  right  of  action,  300-306. 
cannot  extend  beyond  territorial  limits,  176, 177. 

grant  of,  will  not  warrant  exercise  of  execative  or  judicial  powers,  126-162. 
LEGISLATIVE  PROCEEDINGS, 
privilege  of  publication  of,  650-652. 

members  not  to  be  questioned  for  words  in  course  of,  684-636. 
LEGISLATORS, 

contested  elections  of,  to  be  decided  by  house,  1,90. 
duty  of,  not  to  violate  constitution,  253,  254. 
presumed  correctness  of  motives,  257-259,  300. 
privilege  of,  in  debate,  634-636. 

from  arrest,  192 
right  of,  to  publish  speeches,  650-652. 
LEGISLATURES,   COLONIAL, 

statutes  adopted  by,  in  force  at  Revolution,  51,  52. 
LEGISLATURES  OF  THE  STATES, 
time  for  meeting  of,  188. 
adjournment  of,  188. 

power  to  originate  amendments  to  State  constitution,  59. 
construction  of  constitution  by,  70-76. 
deference  due  to  judicial  construction  by,  85  n. 
powers  of,  compared  with  those  of  Parliament,  124-126,  241-242. 
not  to  exercise  executive  or  judicial  powers,  126-127,  147-150,  244,  245. 
complete  legislative  power  vested  in,  126,  236,  240,  242. 
specification  of  powers  in  constitution  unnecessary,  127,  128. 
declaratory  statutes  not  the  exercise  of  judicial  power,  135-139. 
cannot  set  aside  judgments,  grant  new  trials,  &c.,  137,  138,  560. 
how  far  may  bind  parties  by  recital  of  facts  in  statutes,  139. 
power  of,  to  grant  divorces,  152-157. 
delegation  of  legislative  power  inadmissible,  163-174. 

but  conditional  legislation  is  not,  164-174. 

nor  making  charters  subject  to  acceptance,  166. 

nor  confeiTing  powers  of  local  government,  165-167,  263-266. 
irrepealable  legislation  cannot  be  passed,  174-176,  402,  n. 

but  exemptions  from  taxation  may  be  made,  176,  395,  396,  739-744. 
power  of,  limited  to  territory  of  the  State,  176-181. 
discretionary  iK>wers  of,  how  restricted,  181-185. 

courts  no  control  over,  184. 
control  public  moneys,  184. 
enactment  of  laws  by,  186-226. 

must  be  under  the  constitutional  forms,  186* 
parliamentary  common  law  of,  187,  189-193. 
division  of,  into  two  houses,  187, 188. 
when  to  meet,  188. 
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LEGISLATURES  OF  THE  STATES  —  con/mii«f. 
prorogation  by  ezecutiTe,  188. 
rules  of  order  of,  189,  190. 

electiou  and  qualification  of  members,  determination  off  190. 
contempts  of,  may  be  punished  by,  190, 191. 

but  not  by  committees,  193. 
members  of,  may  be  expelled,  190. 

their  privilege  from  arrest,  &o.,  192. 
committees  of,  for  collection  of  information,  &o.y  193. 

power  of,  to  terminate  with  session,  193. 
journals  of,  to  be  evidence,  193,  194. 
action  of,  to  be  presumed  legal  and  correct,  195. 
motives  of  members  not  to  be  questioned,  257-269,  300. 
''  lobby  "  services  illegal,  196. 
bills,  introduction  and  passage  of,  197-201. 

three  several  readings  of,  116-119, 199,  200. 
yeas  and  nays  to  be  entered  on  journal,  201. 
vote  on  passage  of,  what  sufficient,  201. 
title  of,  formerly  no  part  of  it,  202. 

constitutional  provisions  respecting,  117,  202. 
purpose  of  these,  202-205. 
evils  to  be  remedied  by,  203-205. 
they  are  mandatory,  213,  214. 
particularity  required  in  stating  object,  205,  206. 
what  is  embraced  by  title,  208,  209. 
effect  if  more  than  one  object  embraced,  210,  211« 
effect  if  act  is  broader  than  title,  211-214. 
amended  statutes,  publication  of,  at  length,  215-217. 
repeal  of  statutes  at  session  when  passed,  217. 
signing  of  bills  by  officers  of  the  houses,  218. 
approval  and  veto  of  bills  by  governor,  218-22L 
governor's  messages  to,  222. 
special  sessions  of,  222. 
when  acts  to  take  effect,  222-226. 
limitations  upon  power  to  enact  law,  181-185,  241. 
power  of  the  courts  to  declare  statutes  unconstitutional,  227-260. 
full  control  of,  over  municipal  corporations,  266-270,  333-340. 
legalization  by,  of  irregular  municipal  action,  306-309,  330, 831* 
of  invalid  contracts,  415,  416,  528-546. 
of  irregular  sales,  taxation,  &o.,  530-543. 
not  to  pass  bills  of  attainder,  36,  62,  368-371. 
nor  ex  post  facto  laws,  36,  62,  376. 

nor  laws  violating  obligation  of  contracts,  36,  62, 175, 176,  383-417. 
See  Obligation  of  Contracts. 
insolvent  laws,  what  may  be  passed,  416,  417. 
right  to  petition,  497,  498. 
vested  rights  protected  against,  500-575. 

See  Law  of  the  Lakd. 
control  by,  of  remedies  in  criminal  cases,  374-383. 

in  civil  cases,  406-416,  515-528. 
control  of  rules  of  evidence,  409,  524-528. 
may  change  estates  in  land,  510-513. 

and  rights  to  property  under  the  marriage  relation,  513. 
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LEGISLATURES  OF  THE  STATES -^canHnuetL 
limitation  laws  may  be  pasaed  by,  520. 
retrospective  legislation  by,  528-646. 

See  Retrospbctiyb  Leoislatiost* 
privileges  granted  by,  may  be  recalled,  546-548. 
consequential  injuries  from  action  of,  548,  549. 
sumptuary  laws,  549,  550. 
betterment  laws,  550-553. 
unequal  and  partial  legislation,  554. 

general  laws  not  always  essential,  554-556. 
special  rules  for  particular  occupations,  555,  656. 
proscriptions  for  opinion's  sake,  556. 
suspension  of  laws  in  special  cases,  558,  559. 
special  remedial  legislation,  560. 
special  franchises,  568-575. 
restrictions  upon  sufiErage,  564,  901,  902. 
power  of,  to  determine  for  what  purposes  taxes  may  be  levied,  698-708. 
cannot  authorize  property  to  be  taxed  out  of  its  district,  720-726. 
must  select  the  subjects  of  taxation,  739. 
may  determine  necessity  of  appropriating  private  property  to  public  use, 

759, 760,  777,  778. 
but  the  necessity  for  taking  particular  property  is  sometimes  a  judicial 

question,  by  constitutional  requirement,  777,  n.  2. 
authority  of,  requisite  to  the  appropriation,  759,  760* 
cannot  appropriate  property  to  private  use,  763-769« 
LETTERS, 

legal  inviolability  of,  426,  n.  1,  432,  n.  2. 
of  marque  and  reprisal.  Congress  may  grant,  13. 
States  not  to  grant,  35. 
LEVEES, 

establishment  of,  under  police  power,  734-736,  868* 
special  assessments  for,  735,  736. 
LIBEL.    See  Libxbtt  of  Speech  and  of  the  Press. 
LIBERTY, 

personal.    See  Pebsonal  Liberty. 

of  the  press.    See  Libebtt  of  Speech  and  of  thb  Pbbss. 
religious.    See  Relioious  Liberty. 
of  discussion,  497,  498. 
of  bearing  arms,  .498,  499. 
of  petition,  497,  498. 
charters  of,  51. 
LIBERTY  OF  SPEECH  AND  OP  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights,  was  not  impor- 

tent,  365. 
opposing  reasons  by  Jefferson,  867,  n.  1. 
Congress  to  pass  no  law  abridging,  596. 
State  constitutional  provisions  respecting,  596,  n.  1. 
these  create  no  new  rights,  but  protect  those  already  existing,  597-599. 
liberty  of  the  press  neither  well  defined  nor  protected  at  the  common  law, 
599. 
censorship  of  publications,  599,  600. 
debates  in  Parliament  not  suffered  to  be  published,  600. 
oensorship  in  the  Colonies,  600,  601. 
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LIBERTY  OF  SPEECH   AND  OF  THE  FRESS^cwHnued. 
secret  session  of  Constitutional  Convention,  001,  602. 

and  of  United  States  Senate,  602. 
"what  liberty  of  speech  and  of  the  press  consists  in,  602,  603. 
general  purpose  of  the  constitutional  provisions,  603-605. 
rules  of  common-law  liability  for  injurious  publications,  605-609. 

modification  of,  by  statute,  607. 
privileged  cases,  609,  611. 
libels  upon  the  government  indictable  at  the  common  law,  612* 

prosecutions  for,  have  ceased  in  England,  612. 

sedition  law  for  punishment  of,  613. 

whether  now  punishable  in  America,  613-615. 
criticism  upon  officers  and  candidates  for  office,  616-628. 
statements  in  the  course  of  judicial  proceedings,  629-^1. 
privilege  of  counsel,  631-633. 

of  legislators,  634-636. 
publication  of  privileged  communications  through  the  press,  636-640. 

publication  of  speeches  of  council,  &c.,  not  privileged,  636. 

fair  and  impartial  account  of  judicial  trial  is,  637. 
whole  case  must  be  published,  637. 
must  be  confined  to  what  took  place  in  court,  637. 
must  not  include  indecent  or  blasphemous  matter,  638. 
but  not  of  ex  parte  proceedings,  638-640. 
privilege  of  publishers  of  news,  640-650. 

publishers  generally  held  to  same  responsibility  as  other  persons,  644. 

not  excused  by  giving  source  of  information,  644. 

nor  because  the  publication  was  without  their  personal  knowledge, 
644. 

nor  by  its  being  a  criticism  on  a  candidate  for  office,  624,  n.  1,  626, 
n.  1,  628,  n.  2,  644. 

nor  by  its  constituting  a  fair  account  of  a  public  meeting,  664. 

may  discuss  public  conduct  of  officials,  626,  644,  645. 

criticisms  by,  on  works  of  art  and  literary  productions,  644,  645. 

exemplary  damages  against  publishers,  647-650. 
publication  of  legislative  proceedings  how  far  privileged,  650-452. 

rule  in  England,  650. 

the  case  of  Stockdale  v.  Hansard,  651,  n.  1. 

publication  of  speeches  by  members,  651,  652. 
the  jury  as  judges  of  the  law  in  libel  cases,  652-655. 

Woodfairs  and  Miller's  cases,  652,  653. 

Mr.  Fox's  Libel  Act,  653,  654. 

the  early  rulings  on  the  subject  in  America,  654. 

provisions  on  the  subject  in  State  constitutions,  506,  n.  1,  655,  n.  2. 
the  truth  as  a  defence  when  good  motives  and  justifiable  ends  in  the 
publication  can  be  shown,  656-658. 

burden  of  proof  on  the  defendant  to  show  them,  657. 

that  publication  was  copied  from  another  source  is  not  sufficient,  658. 
motives  or  character  of  defendant  no  protection,  if  publication  is  false,  658. 
LICENSE, 

granting  of,  283,  and  notes  1  and  2. 

annulling,  399,  400  and  n.  1. 

of  occupations  in  genera],  884-890. 

State  cannot  require,  of  those  engaged  in  inter^state  commerce,  693,  n.  4. 
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LICE  N^SE  —  continued. 

for  ferry  across  navigable  waters,  867. 

revoking,  where  a  fee  was  received  therefor,  399,  400  and  n.  !• 
LICENSE  FEES, 

when  are  taxes,  283  and  n.  1,  709,  n.  1,  713. 

limited  generally  to  necessary  expenses,  &c.,  283. 
LICENSER, 

of  intended  publications,  699-604. 

See  Liberty  of  Speech  and  of  the  Press. 
LICENTIOUSNESS, 

distingoished  from  liberty,  625,  666,  n.  8. 
LIEN, 

statutory,  may  be  taken  away,  407,  n.  1. 
LIFE, 

liberty  and  property,  protected  under  constitution,  15. 

action  for  taking,  through  negligence,  &c.,  843,  844.  ' 

not  to  be  taken  but  by  due  process  of  law,  15,  36,  500. 
LIMITATION, 

of  time  to  apply  for  compensation  for  property  taken  by  public,  816,  816. 

territorial,  to  legislative  authority,  176,  177. 

upon  legislative  authority  generally,  181,  n.  4. 
LIMITATION  LAWS, 

may  cut  off  vested  rights,  520-524. 

opportunity  to  assert  rights  must  first  be  given,  523,  524. 

cannot  operate  upon  party  in  possession,  523. 

legislature  to  determine  what  is  reasonable  time,  528,  524. 

suspension  of,  621,  n.  5,  558. 

legrislature  cannot  revive  demands  barred  by,  521. 

legislature  may  describe  form  for  new  promise,  415. 

do  not  apply  to  State  or  nation,  524,  n.  1. 
LIMITATIONS, 

of  federal  constitution,  upon  federal  government,  unless  States  expressly 
named,  46. 
LIMITATIONS  TO  LEGISLATIVE  POWER, 

are  only  such  as  the  people  have  imposed  by  their  constitutions,  126,  127. 

See  Lrqislatures  of  the  States. 
LITERARY  PRODUCTIONS, 

copyright  to.  Congress  may  provide  for,  12. 

privilege  of  criticism  of,  644,  645. 
LOBBY  SERVICES, 

contract  for,  unlawful,  196  and  n.  2. 
LOCAL  ASSESSMENTS.     See  Assessments. 
LOCAL  IMPROVEMENTS.    See  Local  Assessmekts. 
LOCAL  OPTION  LAWS, 

constitutionality  of,  173,  174. 
LOCAL  SELF-GOVERNMENT, 

State  constitutions  framed  in  reference  to,  65,  243. 

the  peculiar  feature  of  the  American  system,  261-270. 

See  McNiciPAL  Corporations. 
LOCAL  TAXATION.    See  Taxation. 
LOCALITY  OF  PROPERTY, 

may  give  jurisdiction  to  courts,  580. 

taxation  dependent  upon,  719-721, 748. 

68 
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LOG-ROLLING  LEGISLATION, 

oonstitatioDal  proyisions  to  prevent,  202-217. 

LORD'S  DAY, 

laws  for  observance  of,  how  justified,  675,  676,  869. 

LOTTERIES, 

prohibition  of,  120,  n.  6. 

LOUISIANA, 

code  of,  based  upon  the  civil  law,  54,  n.  2. 

divorces  not  to  be  granted  by  special  laws.  158,  n.  2. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

title  of  acts  to  embrace  the  object,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

time  when  acts  are  to  take  effect,  225. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. . 

privileges  not  to  be  granted  on  religious  grounds,  663,  n. 

'<  damaging  *'  property  in  the  course  of  public  improvements,  810,  n.  2. 

exclusions  from  suffrage  in,  902,  n.  1. 

LUNATICS, 

excluded  from  suffrage,  57,  902. 

special  statutes  for  sale  of  lands  of,  140-147* 


M. 

MAGNA  CHARTA, 

grant  of,  did  not  create  constitutional  government,  5,  d. 

a  declaratory  statute,  51,  366. 

its  maxims  the  interpreters  of  constitutional  grants  of  power,  244 

provision  in,  for  trial  by  peers,  &c.,  500. 

MAILS, 

inviolability  of,  432,  n.  2. 

MAINE, 

judges  to  give  opinions  to  governor  and  legislature,  72,  n.  1. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

protection  to  person  and  property  by  the  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  Uie  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

persons  conflcientiously  opposed  to  bearing  arms,  excused,  676,  n.  2« 

periodical  valuations  for  taxation,  711,  712. 

exclusions  from  suffrage  in,  902,  n.  1. 
MAJORITY, 

what  constitutes  two  thirds,  201. 

what  sufficient  in  elections,  892,  n.,  894,  n.,  921,  922. 

MALICE, 

presumption  of,  from  falsity  of  injurious  publications,  609,  652. 
in  refusing  to  receive  legal  votes,  927. 
presumption  in  cases  of  homicide,  465,  n.  1. 
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MANDAMUS, 

to  the  ezecotiye,  162,  n.  3. 

to  compel  registxation  of  voters,  907. 

to  compel  canvassers  to  perform  duty,  036. 
MANDATORY   STATUTES, 

doctrine  of,  109-119. 

constitutional  provisions  always  mandatory,  114-119,  201,  218,  214. 
but  courts  cannot  always  enforce,  184, 185. 
MANUFACTURING  PURPOSES, 

whether  dams  for,  can  be  established  under  right  of  eminent  domain, 
771-773. 

taxation  in  aid  of,  700,  n.  1,  701,  n.  2. 
MARKETS, 

State  power  to  regulate,  887-889. 
MARRIAGE, 

validating  invalid,  by  retrospective  legislation,  633,  634. 

legislative  control  of  rights  springing  from,  613-515. 

between  whites  and  blacks,  556,  n.  1. 

power  of  the  legislature  to  annul,  152-157. 

See  Divorce  ;  Married  Womei?. 

MARRIED  WOMEN, 

exclusion  of,  from  suffrage,  67,  68,  902. 

statutes  enlarging  rights  of,  95,  n.  3. 

waiver  of  rights  by,  262,  n.  1. 

testimony  of,  in  favor  of  husband,  447,  n.  4. 

invalid  deeds  of,  may  be  validated  by  legislature,  637,  638. 

control  of,  by  husband,  484,  485. 

See  Divorce;  Dower. 

MARSHES, 

draining  of,  and  assessments  therefor,  784,  769,  770. 
MARTIAL  LAW, 

when  may  be  declared,  436,  n.  1. 

citiien  not  to  be  tried  by,  454,  n.  1. 

legality  of  action  under,  618,  n.  8. 

danger  from,  924,  925. 
MARYLAND, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

limited  time  for  introduction  of  new  bills,  199. 

title  of  acts  to  embrace  the  subject,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  216,  n.  1. 

right  of  jury  to  determine  the  law  in  all  criminal  cases,  463,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  600,  n.  2. 

liberty  of  speech  and  of  the  press  in,  696,  n. 

privilege  of  legislators  in  debate,  634,  n. 

exclusion  of  religious  teachers  from  office,  662,  n.  1. 

religious  tests  for  office  in,  662,  n.  3. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 

exclusions  from  sufibrage  in,  902,  n.  1. 
MASSACHUSETTS, 

judges  of,  to  give  opinions  to  governor  and  legislature,  72,  n.  1. 

constitutional  provision  respecting  divorces,  153,  n.  2. 
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revenue  bills  roust  originate  in  lower  house,  188,  n.  1. 
protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 
liberty  of  speech  and  of  the  press  in,  696,  n. 
privilege  of  legislators  in  debate,  634,  n. 
periodical  valuations  for  taxation,  711,  712. 
exclusions  from  suffrage  in,  902,  n.  1. 

MASTER, 

of  apprentice,  servant,  and  scholar,  power  of,  486. 

MAXIMS, 

of  government,  laws  in  violation  of,  238,  239. 
of  the  common  law,  what  they  consist  in,  49,  50. 

gradual  growth  and  expansion  of,  88. 
for  construction  of  statutes, 

a  statute  is  to  be  construed  as  prospective,  and  not  rethMpective  in 

its  operation,  97. 
such  an  interpretation  shall  be  put  upon  a  law  as  to  uphold  it,  and 

give  effect  to  the  intention  of  the  law-makers,  91,  92. 
words  in  a  statute  are  presumed  to  be  employed  in  their  natural  and 

ordinary  sense,  92,  98,  123,  n.  1. 
contemporary  construction  is  best  and  strongest  in  the  law,  102-106. 
a  statute  is  to  be  construed  in  the  light  of  the  mischief  it  was  de- 
signed to  remedy,  100. 
he  who  considers  the  letter  merely,  goes  but  skin  deep  into  the 

meaning,  123,  n.  1. 
statutes  in  derc^^tion  of  the  common  law  are  to  be  oonatmed 

strictly,  95. 
an  argument  drawn  from  inoonvenienoe   is  forcible  in  the  law, 

102^106. 
taxation  and  representation  go  together,  238. 
local  concerns  shall  be  managed  in  local  districts,  238. 
general  principles, 

no  man  can  be  judge  in  his  own  cause,  592-595. 

consent  excuses  error,  232,  250-252,  588. 

the  law  does  not  concern  itself  about  trifles,  748. 

that  to  which  a  party  assents  is  not  in  law  an  injury,  250-252. 

no  man  shall  be  twice  vexed  for  one  and  the  same  cause,  80. 

every  man's  house  is  his  castle,  50,  425,  426. 

that  which  was  originally  void  cannot  by  mere  lapse  of  time  become 

valid,  522,  523. 
necessity  knows  no  law,  878. 
so  enjoy  your  own  as  not  to  injure  that  of  another,  83L 

MEANING  OF  WORDS.    See  Drfinitionb. 

MEASURES  AND  WEIGHTS, 
r^ulation  of,  887-889. 

MEMBERS  OF  THE  LEGISLATURE, 

contested  seats  of,  decided  by  the  house,  190. 
punishment  of,  for  contempts,  &c.,  190, 191. 
power  of  the  houses  to  expel,  190. 
exemption  of,  from  arrest,  192. 
publication  of  speeches  by,  650-652. 
privilege  of,  in  debate,  &c.,  634-636. 
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MICHIGAN, 

right  of,  to  admission  to  the  Union  under  ordinance  of  1787,  66,  n.  1. 

repeal  of  acts  of  Parliament  in,  64,  n.  2. 

repeal  of  laws  derived  from  France,  54,  n.  2. 

right  of  married  women  to  property  in,  95,  n.  3. 

special  statutes  authorizing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  the  legislature,  158,  n.  2. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

limited  time  for  introduction  of  new  bills,  198,  199. 

title  of  acts  to  embrace  the  object,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  L 

special  legislative  sessions,  222,  n.  2. 

time  when  acts  are  to  take  effect,  223. 

restriction  upon  power  to  contract  debts,  825  and  n.  5. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1« 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n.  2. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

periodical  valuations  for  taxation,  711, 712. 

MILITARY  BOUNTIES, 

by  municipal  corporations,  when  legal,  826-833. 

MILITARY  COMMISSIONS, 

when  not  admissible,  454,  n.  1. 

See  Mabtial  Law. 
MILITIA, 

control  of,  45,  46. 

not  to  be  called  out  on  election  days,  924,  926. 

MILL-DAMS, 

construction  of,  across  navigable  waters,  867. 
abatement  of,  as  nuisances,  880. 

MILL-DAM  ACTS, 

do  not  confer  vested  rights,  548. 
constitutionality  of,  771-778. 

MILLERS, 

regulation  of  charges  of,  870-878. 
taxation  in  aid  of,  700,  n.  1. 

MINNESOTA, 

divorces  not  to  be  granted  by  the  legislature,  158,  n.  2. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

title  of  acts  to  embrace  the  subject,  202,  n.  3. 

approval  of  laws  by  the  governor  of,  219,  220. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

private  property  not  to  be  taken  without  compensation,  816,  n.  8. 

exclusions  from  suffrage  in,  902,  n.  1. 
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MINORS.    See  Infants. 

MISCHIEF  TO  BE  REMEDIED, 

may  throw  light  on  constitational  clausei  100. 

MISSISSIPPI, 

constitational  provision  respecting  divorces,  153,  n.  2. 

exercise  of  the  pardoning  power  restrained,  loS,  n.  2,  160,  n»  2. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

privilege  of  legislators  from  arrest,  192,  n.  2. 

time  when  acts  are  to  take  effect,  223. 

municipalities  of,  restrained  from  aiding  public  improvements,  318,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  500,  n«  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

religions  tests  for  office  in,  662,  n.  3. 

religious  liberty  in,  662,  n.  3. 

private  property  not  to  be  taken  without  compensation,  816,  n.  S. 

exclusions  from  suffrage  in,  902,  n.  1. 

MISSOURI, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

restrictions  upon  legislative  power  in  constitution  of,  181,  n.  4. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

title  of  act  to  embrace  the  subject,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

special  legislative  sessions,  222,  n.  2. 

municipalities  restrained  from  aiding  public  improvements,  318,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

religious  liberty  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n.  2. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

**  damaging  "  property  in  the  course  of  public  improvements,  810,  n.  3. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 

exclusions  from  suffrage  in,  902,  n.  1.  ^ 

MONEY, 

coinage  and  regulation  of,  12,  35,  36. 

States  forbidden  to  coin,  35. 

legal  tender,  14,  n.  1. 

punishment  of  counterfeiting,  12,  46. 

bills  for  raising,  to  originate  in  lower  house  in  some  States,  188. 

cannot  be  appropriated  under  right  of  eminent  domain,  759. 

MONOPOLIES. 

odious  nature  of,  562,  n.  1. 
grant  of,  not  presumed,  562,  n.  1. 
in  navigable  waters,  864-866. 

MORAL  OBLIGATIONS, 

recognition  of,  by  municipal  bodies,  306-309. 

MORTGAGES, 

right  to  possession  under,  cannot  be  taken  away  by  legislature,  412- 
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MOTIVES. 

of  legifliative  body  not  to  be  inquired  into  by  ooorts,  267-250. 

nor  those  of  municipal  legialptive  body,  805,  806. 
good,  when  a  defence  in  libel  cases,  656-658. 
MUNICIPAL  BODIES, 

do  not  decide  upon  disputed  elections,  189,  n.  1. 
MUNICIPAL  CORPORATIONS, 

question  of  formation  or  division  of,  may  be  submitted  to  people  inter- 
ested, 166,  167. 
question  of  engaging  in  internal  improvements  may  also  be  submitted, 

166,  167. 
powers  of  local  government  may  be  conferred  upon,  166,  261. 
general  view  of  the  system,  261-864. 
legislature  prescribes  extent  of  powers,  265,  266. 
charter  of,  the  measure  of  their  authority,  265,  266,  270,  271. 
complete  control  of,  by  legislature,  289,  n.  2,  266-269, 888-^40. 

limitations  upon,  888-840  and  notes, 
whether  it  may  compel  them  to  assume  obligations  aside  from  their 

ordinary  functions,  885-842. 
charter  of,  not  a  contract,  268,  890. 
powers  of,  270-276. 

in  general,  270-276. 
express,  what  are,  270. 
implied,  what  are,  270. 
effect  of  changes  in,  266-269. 
charter  to  be  strictly  construed,  271. 
contracts  ultra  vires^  void,  272-275. 

negotiable  paper  issued  by,  when  valid,  812-825. 
may  exist  by  prescription,  276-278. 

powers  thereof,  277. 
by  implication,  existence  of,  277. 
authority  of,  how  exercised,  274. 
what  by-laws  they  may  make,  270,  278-292. 

most  not  be  opposed  to  constitution  of  State  or  nation,  278. 
nor  to  charter,  278,  279. 
nor  to  general  laws  of  the  State,  278,  279,  291. 
nor  to  general  principles  of  the  common  law,  284. 
nor  be  unreasonable,  280-292. 

illustrative  cases  on  question  of  reasonableness  of,  281,  n.  1, 
282,  n.  2,  284,  n.  4. 
nor  uncertain,  284. 
cannot  delegate  their  powers,  298-299. 
cannot  adopt  irrepealable  legislation,  295. 

nor  preclude  themselves  from  exercise  of  police  power,  295-299. 
nor  grant  away  use  of  streets,  295-299. 
but  may  change  grade  of,  296. 
incidental  injuries  in  exercise  of  powers  give  no  right  of  action,  295-808. 

nor  injuries  from  failure  to  exeicise  powers,  800-808. 
liability  of ,  for  negligence  of  officers,  304,  305  and  notes,  855-864. 

for  false  imprisonment.  300,  n.  (a), 
may  indemnify  officers,  306-309. 

but  not  for  refusal  to  perform  duty,  309,  n.  L  311. 
may  contract  to  pay  for  liquors  destroyed,  309,  n.  2. 
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may  hold  property  in  trust  for  schools,  261,  n.  1. 

or  for  other  charities,  266,  d.  2. 
constractiou  of  powers  of,  309-342. 

to  he  with  reference  to  the  purposes  of  their  creation,  309-311. 
will  not  include  furnishing  entertainments,  310. 
or  loaning  credit,  311. 

or  offering  rewards,  or  paying  for  lobby  services,  310,  n.  1. 
or  expenditures  for  private  purposes,  311. 
must  be  confined  to  territorial  limits,  312  and  notes, 
constitutional  prohibitions  of  private  aid  taxes,  167,  n.  5,  318,  n.  1. 
power  of,  to  raise  bounty'  moneys,  &c.,  326-333,  341,  342. 
to  aid  internal  improvements,  312-325  and  notes, 
in  respect  to  nuisances,  882-886  and  notes, 
legislative  control  of  corporate  property,  342-347,  390-392,  411. 
may  be  made  liable  for  destruction  of  property  in  riots,  345,  n.  1. 
towns,  counties,  &c.,  how  differing  from  chartered  corporations,  347-358. 
judgments  against,  may  be  collected  of  corporators,  349-354. 

but  only  in  New  England,  354. 
not  liable  for  failure  of  officers  to  perform  duty,  354,  355. 
chartered  corporations  undertake  for  performance  of  corporate  daty, 
355-357. 

liability  to  persons  injured  by  failure,  355-362. 
corporate  organization  how  questioned,  363,  364. 
imperfect  acts  of,  may  be  validated,  534,  535,  541,  542. 
must  tax  all  property  within  their  limits  alike,  718-726. 
cannot  tax  property  not  lying  within  their  limits,  718,  719. 
bounds  of,  cannot  be  arbitrarily  enlarged  in  order  to  bring  in  property 

for  texation,  720,  721. 
obtaining  water  for,  under  right  of  eminent  domain,  769. 
taking  of  lands  for  parks  for,  770,  n. 
MUTE, 

wilf  uUy  standing,  when  arraigned,  439,.  n.  2. 


NATION, 

definition  of,  3. 

distinguished  from  State,  3. 

See  United  States. 
NATURALIZATION, 

power  of  Congress  over,  12. 
NAVIGABLE   WATERS, 

made  free  by  ordinance  of  1787,  54,  n.  2. 

right  of  States  to  improve  and  charge  toll,  54,  n.  2,  866,  n 

what  are,  and  what  not,  861,  862. 

are  for  use  of  all  equally,  861. 

general  control  of,  is  in  the  States,  863. 

congressional  regulations,  when  made,  control,  863,  864. 

States  cannot  grant  monopolies  of,  864. 

States  may  authorize  bridges  over,  865. 

when  bridges  become  nuisances,  866. 
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NAVIGABLE  WATERS  —  con/inti^rf. 

States  may  establish  ferries  across,  8G7. 

States  may  authorize  dams  of,  867. 

regulation  of  speed  of  vessels  upon,  867. 

rights  of  fishery  in,  752  n. 

frontage  upou,  is  property,  787,  788. 

See  Watkrcoursxb. 
NAVIGATION, 

right  of,  pertains  to  the  eminent  domain,  753. 

See  Navigable  Waters. 
NEBRASKA, 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

privilege  of  legislators  from  arrest,  102,  n.  1. 

title  of  acts  to  embrace  the  subject,  202,  n.  8. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 

liberty  of  speech  and  of  the  press  in,  586,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

"  damaging ''  property  in  the  course  of  public  improvements,  810,  n.  3. 

disqualifications  for  suffrage  in,  902,  n.  1. 

NECESSITY, 

Constitution  of  United  States  compelled  by,  9,  n. 

is  the  basis  of  the  right  of  eminent  domain,  753. 

extent  of  property  to  be  taken  is  limited  by,  777-781. 

destruction  of  buildings  to  prevent  spread  of  fire,  878. 
NEGLIGENCE, 

liability  of  municipal  corporations  for,  304,  305  and  notes,  355-362. 

liability  of  quasi  municipal  corporations  for,  354. 

as  a  foundation  for  rights  under  betterment  laws,  552. 

carriers  of  persons  may  be  made  responsible  for  deaths  by,  843,  844. 

in  the  construction  of  public  works,  may  give  right  of  action,  826. 
NEGOTIABLE  PAPER, 

when  municipal  corporations  liable  upon,  312-325. 
NEVADA, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  153,  u.  2. 

title  of  act  to  embrace  the  subject,  202,  n.  3. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

special  legislative  sessions,  222,  n.  2. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

private  property  not  to  be  taken  without  compensation,  816,  n.  3. 

disqualifications  for  suffrage  in,  902,  n.  1. 
NEW   ENGLAND  CONFEDERACY, 

of  1643,  why  formed,  7. 
NEW  HAMPSHIRE, 

judges  of,  to  give  opinions  to  the  governor  and  to  the  legislature,  72,  n.  1. 

causes  of  divorce  to  be  heard  by  the  courts,  153,  n.  2. 
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NEW  HAMPSHIRE  — c<wftnu«tf. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 
approval  of  laws,  219,  n.  1. 

municipalities  restrained  from  aiding  public  improvements,  318^  n.  1. 
protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 
constitutional  provision  respecting  retrospective  laws,  530,  n.  1. 
liberty  of  speech  and  of  the  press  in,  596,  n. 
privilege  of  legislators  in  debate,  634,  n. 
religious  liberty  in,  664,  n.  1. 
disqualifications  from  suffrage  in,  902,  n.  1. 
NEW  JERSEY, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  L 
divorces  not  to  be  granted  by  legislature,  153,  n.  2. 
revenue  bills  must  originate  in  lower  house,  188,  n.  1. 
title  of  act  to  embrace  the  object,  202,  n.  3. 
no  act  to  be  amended  by  mere  reference  to  its  title,  215,  zu  1. 
liberty  of  speech  and  of  the  press  in,  596,  n. 
privilege  of  legislators  in  debate,  634,  u. 
religious  tests  for  office  forbidden  in,  662,  n.  3. 
disqualifications  fi'om  suffrage  in,  902,  n.  1. 
NEW   STATES, 

admission  of,  58-69. 
NEW  TRIALS. 

not  to  be  granted  by  the  legislature,  137,  560. 
not  granted  on  application  of  State  in  criminal  cases,  463. 
may  be  had  after  verdict  set  aside  on  application  of  defendant,  469, 470. 
but  not  on  counts  on  which  he  was  acquitted,  470. 

See  Jeopardy. 
NEW  YORK, 

amendment  of  constitution  of,  60,  n.  1. 
divorces  to  be  granted  only  in  judicial  proceedings,  153,  n.  2. 
title  of  act  to  express  the  subject,  202,  n.  3. 
approval  of  laws  by  governor  of,  220. 
right  of  jury  to  determine  the  law  in  cases  of  libel,  463,  n.  1. 
protection  to  person  and  property  by  law  of  the  land,  600,  n.  2. 
liberty  of  speech  and  of  the  press  in,  596,  n. 
privilege  of  legislators  in  debate,  634,  n. 
religious  liberty  in,  664,  n.  1. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n. 
religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 
NEWSPAPERS, 

publication  of  privileged  communications  in,  636. 
whether  they  have  any  privilege  in  publishing  news,  640,  641. 
privilege  not  admitted  by  the  courts,  641-643. 
when  publisher  not  liable  to  vindictive  damages,  647-650. 
See  Liberty  of  Speech  and  of  the  Pbess. 
NOBILITY, 

titles  of,  forbidden  to  be  granted,  44,  45. 
NOLLE  PROSEQUI, 

when  equivalent  to  acquittal,  468. 
NON  COMPOTES  MENTIS, 

legislative  authority  for  sale  of  lands  of,  140-147. 
excluded  from  suffrage,  902. 
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NON-RESIDENT  PARTIES, 

subjecting  to  jurisdiction  of  court  by  publication,  682-685. 
restiicted  effect  of  the  notice,  588,  584. 
discrimination  in  taxation  of,  693. 

NORTH   CAROLINA, 

ratification  of  constitution  by,  9. 

divorces  not  to  be  granted  by  legislature,  163,  n.  2. 

protection  to  person  and  property  by  law  of  the  land,  600,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

religious  tests  for  office  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n. 

disqualifications  from  suffrage  in,  902,  n.  I. 
NOTICE, 

to  render  municipalities  liable  for  defects,  357,  358. 

necessity  for,  in  legal  proceedings,  579-585. 

right  to,  in  tax  cases,  711,  n.  3. 

bringing  in  non-resident  parties  by  publication  of,  581-585. 

of  elections,  when  essential  to  their  validity,  908,  909. 
NUISANCE, 

liability  of  municipal  corporations  for,  295,  299*306,  362,  368. 

when  bridges  over  navigable  waters  are,  865,  866. 

municipal  control  of,  292,  n.  1. 

abatement  at  expense  of  landowner,  882,  n.  2. 

power  of  municipal  corporations  over,  882,  n.  2. 

when  dams  are,  and  may  be  abated,  880. 

obstructions  in  navigable  streams  are,  865-867. 

forbidding  use  of  cemeteries  which  have  become,  880,  881. 

general  power  in  the  States  to  abate,  882. 

created  by  public,  not  to  be  abated  at  expense  of  individual,  883,  n.  1. 


O. 
OATH, 

of  attorneys,  474,  n.  8. 
test,  may  be  punishment,  372,  n. 
of  voter,  when  conclusive  of  his  right,  927,  928. 
blasphemy  and  profanity  punishable  by  law,  670-673. 
OBJECT  OF  STATUTE, 

in  some  States  required  to  be  stated  in  title,'  202-214. 
OBLIGATION  OF  CONTRACTS, 

States  not  to  pass  laws  violating,  36,  175,  176,  383,  384. 
what  is  a  contract,  383-401. 

agreements  by  States  are,  384-386. 

executed  contracts,  384. 

appointments  to  office  are  not,  388. 

municipal  chartera  are  not,  268,  388. 

franchises  granted  to  municipal  corporations  are  not,  390. 

but  grants  of  property  in  trust  are,  390,  391. 

and  grants  of  property  for  municipal  use,  342-347. 
private  charters  of  incorporation  are,  391,  392. 
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OBLIGATION  OF  CONTRACTS  —  con/tnw«J. 

whether  an  exemption  from  taxation  is,  176,  395,  306. 

it  is  if  granted  for  a  consideration,  395. 
whether  right  of  eminent  domain  can  be  relinquished,  397-399. 
or  the  right  to  exercise  the  police  power,  399. 
change  in  general  laws  of  the  State  does  not  violate,  402,403. 
nor  divorce  laws,  403. 

such  laws  not  to  devest  rights  in  property,  403. 
what  obligation  consists  in,  405. 

remedies  for  enforcement  of  contracts  may  be  changed,  405-417. 
imprisonment  for  debt  may  be  abolished,  407. 
exemptions  from  execution  may  be  increased,  407--409. 
rules  of  evidence  may  be  changed,  409,  410. 
but  all  remedy  cannot  be  taken  away,  410,  411. 
a  judgment  for  a  tort  is  not  a  contract,  411. 
repeal  of  statute  giving  remedy  cannot  destroy  contracts,  411. 
appraisement  laws  cannot  be  made  applicable  to  existing  debts,  412. 
right  to  possession  under  mortgages  cannot  be  taken  away,  412. 

nor  time  to  redeem  lands  shortened  or  extended,  412,  413. 
laws  staying  execution,  how  far  invalid,  413,  414. 
when  power  of  municipal  taxation  may  not  be  taken  away,  414,  415. 
stockholders  liable  for  corporate  debts  may  not  be  released  by  law,  415. 
whether  a  party  may  release,  by  contract,  a  privilege  granted  for  reasons 

of  State  policy,  251,  252,  415. 
when  a  contract  requires  new  action  to  its  enforcement,  changes  may  be 
made  as  to  such  action,  415. 
new  promise  to  revive  a  debt  may  be  required  to  be  in  writing,  415^  416. 
laws  validating  invalid  contracts  do  not  violate  Constitution,  416. 

nor  laws  extending  corporate  franchises,  416. 
State  insolvent  laws,  how  far  valid,  416,  417. 
effect  of  police  laws,  832-883. 
OBSCENITY, 

in  legal  proceedings,  not  to  be  published,  638. 

sale  of  obscene  books  and  papers  may  be  prohibited,  884,  885. 

OBSCURITIES. 

aids  in  interpretation  of,  100-107. 

See  Construction  of  State  Constitutions. 

OBSTRUCTIONS  TO  NAVIGATION. 

when  bridges  and  dams  to  be  considered  such,  865-867. 
when  channels  cut  by  private  parties  are  private  property,  862. 

OCEAN.     See  High  Skab. 
OFFENCE, 

same  act  may  be,  against  both  State  and  municipality,  279  and  n.  ^ 

OFFICE, 

certain  persons  disqualified  for  federal,  17. 
constitutional  provisions  not  changeable  by  law,  95,  n.  2. 
temporary  appointments  to,  99,  n.  2. 
adjudging  the  forfeiture  of,  133,  n.  1. 
appointments  to,  do  not  constitute  contracts,  388. 

whether  they  pertain  to  the  executive,  158,  n.  1. 
right  to  not  to  be  contested  on  habeas  corpuSf  495,  n.  3. 
eligibility  to,  894,  n. 
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OFFICER, 

President  has  general  anthoritj  to  appoint,  21,  22. 
duties  of,  when  cannot  be  taken  away,  99,  n.  3,  888,  u.  2. 
protection  of  dwelling-house  against,  50,  425. 
general  warrants  to,  are  illegal,  426-429. 
may  break  open  house  to  serve  criminal  warrant,  429. 
service  of  search-warrant  by.    See  Seabches  and  Seizures. 
privilege  of  criticism  of,  616,  646,  n. 
removal  of,  158,  n.  2,  888,  n.  2. 

constitutional  qualifications  cannot  be  added  to,  by  the  legislature,  99. 
duty  of,  when  doubtful  of  constitutional  construction,  109. 
of  the  legislature,  election  of,  189. 
dejure^  who  is,  897. 
defacto^  who  is,  897,  898. 

municipal,  may  be  indemnified  by  corporation,  806-309. 
but  not  for  refusal  to  perform  duty,  809,  n.  1,  311. 
election  of.    See  Elections. 
appointments  to,  not  necessarily  an  executive  function,  158,  n.  2. 

OHIO. 

general  laws  to  be  uniform,  97,  n.  3. 

legislature  not  to  grant  divorces  nor  exercise  judicial  power,  153,  n.  2. 

legislature  forbidden  to  exercise  the  appointing  power,  158,  n.  2. 

title  of  act  to  embrace  the  subject,  202,  n.  8. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

constitutional  provision  respecting  retrospective  laws,  580,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596  n. 

privilege  of  legislators  in  debate,  684  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n.  1. 

private  property  not  to  be  taken  without  compensation,  816,  n.  8. 

OMNIPOTENCE  OF  PARLIAMENT, 

meaning  of  the  term,  6, 124, 125,  244,  245. 
OPINION, 

of  courts,  in  some  States,  executive  or  legislature  may  require,  72. 

proscription  for,  is  unconstitutional,  556. 

on  religious  subjects  to  be  free,  659-661. 

religious  tests  forbidden  in  some  States,  662  and  notes. 

of  witnesses  on  religious  subjects  not  to  oonstitate  disqualification  in 
some  States,  677,  n.  1. 

judicial^  force  of,  as  precedents,  79-88. 
ORDINANCE  OP  1787, 

how  far  still  in  force,  54,  n.  2. 

admission  of  States  to  the  Union  under,  56  and  n.  1. 
ORDINANCES,  MUNICIPAL.    See  Bt-Laws;  Municipal  Cobpobations. 
OREGON, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  158,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160,  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

title  of  act  to  embrace  the  subject,  202,  n.  8. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215|  n.  1« 
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OREGON  "-continued. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms,  ezcnsed,  677,  n.  1. 

private  property  not  to  be  taken  without  compensation,  816,  n.  8« 

disqualifications  from  suffrage  in,  902,  n.  1. 
ORIGINAL  PACKAGES, 

State  cannot  prohibit  sales  in,  when,  845-851. 

OVERRULING  DECISIONS, 
when  should  take  place,  86. 


P. 

PAPERS, 

private,  exempt  from  seizure,  425-484. 

protected  the  same  as  property,  609,  n.  2. 
PARDON, 

power  of,  to  be  exercised  by  governor,  159,  n.,  160,  n.  8.    ' 

constitutional  provisions  as  to  rules  for,  160,  n.,  161. 

power  to,  does  not  include  reprieves,  160,  n.  2. 

PARENT, 

right  of,  to  custody  of  child,  485. 
respective  rights  of  father  and  mother,  496,  497. 
PARLIAMENT, 

power  of,  to  change  the  constitution,  6,  124, 125,  244. 

acts  of,  adopted  in  America,  51,  52. 

repeal  of  acts  of,  54,  n. 

comparison  of  powers  with  those  of  State  legislatures,  124-126,  244,  245. 

may  exercise  judicial  authority,  125. 

bills  of  attainder  by,  368. 

publication  of  proceedings  of,  not  formerly  allowed,  600. 

publication  of  speeches  by  members,  650-652. 

publication  of  reports  and  papers  of,  650-652. 

PARLIAMENTARY  LAW, 

influence  of,  in  construction  of  constitutions,  187. 

legislative  power  in  regard  to,  189, 190. 

power  to  preserve  order,  &o.,  under,  190. 

privilege  by,  of  members  from  arrest,  192. 
PARTIAL  LEGISLATION, 

legislature  to  govern  by  equal  laws,  554-^76. 

special  laws  for  particular  individuals  not  permissible,  556,  657. 

suspensions  of  laws  not  allowed  in  special  cases,  558. 

regulations  for  special  localities  or  classes,  560-662. 

equality  of  rights,  &c.,  the  aim  of  the  law,  562. 

strict  construction  of  special  privileges  and  grants,  564-567. 

and  of  discriminations  against  individuals  and  classes,  563-565. 
and  of  statutes  in  derogation  of  the  common  law,  95  and  notes. 

citizens  of  other  States  not  to  be  discriminated  against,  567-575. 
PARTICULAR  INTENT, 

control  of,  by  general  intent,  892,  n. 


INDEX.  1007 

PARTIES, 

defendants  in  criminal  suits,  evidence  of,  447-449. 

not  compellable  to  testify  against  themselves,  442-449. 
how  subjected  to  jurisdiction  of  courts,  679-685. 
estopped  by  judgment,  81. 

PASSENGERS, 

power  of  States  to  require  report  of,  from  carriers,  and  to  levy  tax 
upon,  858. 

making  carriers  responsible  for  safety  of,  848,  844. 

requirement  of  equal  privileges  to,  840,  n.  4. 
PASTURAGE, 

right  of,  in  public  highway,  is  property,  788. 

PATENTS, 

power  of  granting,  b  in  the  United  States,  12. 

States  may  regulate  use  of  patented  articles,  12,  n. 
PAUPERS, 

exclusion  of,  from  suffrage,  902. 
PAVING  STREETS, 

assessments  for,  not  within  constitutional  provisions  respecting  taxation, 
713-715. 

special  taxing  districts  for,  722-782. 

assessments  may  be  made  in  proportion  to  benefits,  728. 
or  in  proportion  to  street  front,  729. 

but  each  separate  lot  cannot  be  made  a  separate  district^  782 
PEACE  AND  WAR, 

power  over,  of  the  revolutionary  Congress,  8. 
of  Congress  under  the  Constitution,  18. 
PENALTIES, 

for  the  same  act  under  Federal  and  State  laws,  46, 4^ 
under  State  and  municipal  laws,  279  and  n.  4. 

given  by  statute  may  be  taken  away,  517,  n.  8,  647. 

for  violation  of  police  regulations,  890. 
PENNSYLVANIA, 

divorces  not  to  be  granted  by  legislature,  163,  n.  2. 

local  option  statutes,  validi^  of,  173. 

revenue  bills  must  originate  in  lower  house,  188,  n.  1. 

title  of  act  to  embrace  the  subject,  202,  n.  8. 

time  when  acts  take  effect,  225. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  468,  n.  1. 

protection  to  person  and  property  by  law  of  the  laud,  600,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

pririlege  of  legislators  in  debate,  634,  n. , 

religious  tests  for  office  in,  662,  n.  3. 

injuring  of  property  in  course  of  public  improvements,  810-812. 

private  property  not  to  be  taken  without  compensation,  816,  n.  8. 

experiment  of,  with  single  legislative  body,  187,  n.  1. 
PEOPLE, 

reservation  of  powers  to,  by  national  Constitution,  46. 

sovereignty  vested  in,  56-58,  892. 

formation  and  change  of  constitutions  by,  68-68. 

who  are  the,  57^  58,  899-902. 

exercise  of  sovereign  powers  by,  899-909. 
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PERSON, 

right  of  inspection  of  the,  424,  n.  (a). 
PERSONAL  LIBERTY, 

gradually  acquired  by  Bervile  classes  in  Great  Britain,  41&-42d« 
constitutional  prohibition  of  slavery  in  America,  428,  424. 
of  bills  of  attainder,  36,  67,  368. 

See  Bills  of  Attainder. 
of  ex  post  facto  laws,  36,  67,  374. 

See  £z  Post  Facto  Laws. 
of  unreasonable  searches  and  seizures,  424-434. 

See  Searches  and  Seizures. 
of  quartering  soldiers  in  private  houses,  435,  486. 
protection  of,  in  one's  dwelling-house,  50,  425,  426,  485. 
criminal  accusations,  how  made,  436. 
bail  for  accused  parties,  437,  438. 

unreasonable,  not  to  be  demanded,  489. 
trial  for  crimes,  440-482. 

See  Crimes. 
meaning  of  the  term,  483,  489,  490,  560,  561. 
legal  restraints  upon,  484-487. 

right  to,  in  England,  did  not  depend  on  any  statute,  487. 
reason  why  it  was  not  well  protected,  487-489. 
evasions  of  the  writ  of  habeas  corpus,  487-489. 
the  habeas  corpus  act,  51,  489-491. 

did  not  extend  to  American  Colonies,  491. 
general  adoption  of,  491. 
writ  of  habeas  corpus,  491. 

when  national  courts  may  issue,  491-498. 
State  courts  to  issue  generally,  493,  494. 
return  to,  when  prisoner  held  under  national  authorily,  493. 
not  to  be  employed  as  a  writ  of  error,  495. 
application  for,  need  not  be  made  in  person,  494,  n.  2. 
what  the  officer  to  inquire  into,  495,  496. 
to  enforce  rights  of  relatives,  496,  497. 
PETIT  JURY, 

trial  by.     See  Jury  Trial. 
PETITION, 

right  of,  497,  498,  618. 
PETITION  OF  RIGHT, 

was  a  declaratory  statute,  50,  51,  366. 
quartering  soldiers  upon  subjects  forbidden  by,  485. 
PHILIPPINE  ISLANDS, 

revenue  clauses  of  the  Consthution  do  not  apply  to,  12,  n.  (a). 
PICTURES, 

libels  by,  injury  presumed  from,  607,  608. 
indecent,  sale  of,  may  be  prohibited,  884. 
PILOTAGE, 

State  regulations  of,  687,  688,  858,  859. 
PIRACY, 

Congress  may  define  and  punish,  18. 
PLURALITY, 

sufficient  in  elections,  892,  894,  931. 
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POISONS, 

regulation  of  sales  of,  881,  882. 
POLICE  POWER, 

of  States  not  taken  away  by  Federal  Constitution  nor  amendments 

thereto,  11,  n. 
exercise  of,  by  municipal  corporations,  283-292. 
pervading  nature  of,  832-851. 
definition  of,  829-831. 
the  maxim  on  which  it  rests,  831. 
States  no  power  to  relinquish  it,  399,  400,  840. 
power  of  States  to  make  regulations  which  affect  contracts,  833-851. 
how  chai*ters  of  private  incorporation  may  be  affected  by,  835-851. 
charters  cannot  be  amended  on  pretence  of,  837,  838. 

nor  rights  granted  by  charters  taken  away,  839. 
railroad  corporations  may  be  required  to  fence  track,  840,  841. 

and  made  liable  for  beasts  killed  on  track,  840,  841. 
grade  of  railways  and  crossings  may  be  prescribed,  842. 
requirement  that  bell  shall  be  rung  or  whistle  sounded  at  crossings,  &c., 

843. 
whether  carriers  of  persons  may  not  be  made  insurers,  843. 
action  may  be  given  for  death  caused  by  negligence,  843,  844. 
authority  of  railway  commissioners,  843,  844,  n. 
sale  of  intoxicating  diinks  may  be  regulated  by  States,  845-851  and  notes. 

regulation  of,  to  what  extent  interferes  with  power  of  Congress  over 
commerce,  846-848. 
sale  of  intoxicating  drinks  as  a  beverage  may  be  prohibited  by  States, 

846-848. 
payment  of  United  States  license  fee  does  not  give  rights  as  against  State 

law,  851. 
quarantine  and  health  regulations  by  States,  851-854. 
harbor  regulations  by  the  States,  855. 

line  of  distinction  between  police  regulations  and  interference  with  com- 
merce, 856. 
police  regulations  may  be  established  by  Congress,  856,  857. 
State  requirement  of  license  fee  from  importers  illegal,  687,  688,  857. 
State  regulations  to  prevent  immigrants  becoming  a  public  charge,  858. 
State  regulations  of  pilots  and  pilotage,  858. 
Sunday  laws  as  regulations  of  police,  859. 
regulation  by  States  of  use  of  highways,  860,  861. 
owners  of  urban  property  may  be  required  to  build  sidewalks,  860,  861. 
construction  of  levees  on  river  fronts,  868. 
what  are  navigable  waters,  861. 
control  of  navigable  waters  by  States,  861. 

restrictions  on  this  control,  863-868. 

monopolies  not  to  be  granted,  862,  863. 

States  may  improve  and  charge  tolls,  865. 

may  authorize  bridges,  865,  866. 

when  these  bridges  to  be  abated,  866. 

may  establish  ferries,  867. 

may  authorize  dams,  867. 

when  the  dams  may  be  abated,  867,  868. 

may  regulate  speed  of  vessels,  867,  868. 
regulations  of  civil  rights  and  privileges,  869. 

64 
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POLICE  POWER  — con/miitfi. 

regulations  of  business  charges,  870-876  and  notes. 

other  cases  of  police  regulations,  877-891. 

destruction  of  property  to  prevent  spread  of  fire,  877. 
for  other  reasons,  notes  to,  878,  879,  881. 

establishment  of  fire  limits,  wharf  lines,  &c,  878,  879. 

regulations  respecting  gunpowder,  poisons,  dogs,  unwholesome  piovi* 
sions,  &c.,  880-883. 

regulations  for  protection  of  public  morals,  884-886. 

market  regulations,  886-888. 

regulation  of  employments,  869,  884-890. 

limiting  hours  of  labor,  891. 

prohibited  act  or  omission  may  be  made  criminal,  890. 
POLICE  REGULATIONS, 

power  to  establish,  may  be  conferred  on  municipal  corporationSy  172,  n. 

See  Police  Power. 
POLICE  REPORTS, 

publication  of,  636-638. 
POLITICAL  DEPARTMENT, 

construction  of  constitution  by,  72-76,  104,  n.  3. 
POLITICAL   OPINIONS, 

citizens  not  to  be  proscribed  for,  566. 
POLITICAL  POWER, 

distinguished  from  judicial,  143,  n.  1. 
POLITICAL  RIGHTS, 

equality  of,  556-587,  650-668. 
POPULAR   RIGHTS, 

not  measured  by  constitutions,  69,  n.  1. 
POPULAR  VOTE, 

submission  of  laws  to,  not  generally  allowable,  163-165. 

See  Elections. 
POPULAR  WILL, 

expression  of,  as  to  amendment  of  constitutions,  59,  60. 
must  be  obtained  under  forms  of  law,  893,  894. 

See  Elections. 
PORTO  RICO, 

revenue  clauses  of  the  Constitution  do  not  apply  to,  12,  n.  (a). 
POSSESSION, 

importance  of,  in  limitation  laws,  522, 523. 
POST-OFFICES, 

and  post-roads,  Congress  may  establish,  12. 

inviolability  of  correspondence  through,  432,  n.  1. 
POWDER, 

police  regulations  concerning  storage  of,  881. 
POWERS, 

of  government,  apportionment  of,  by  State  constitutions,  64,  65. 

division  of,  in  American  constitutional  law,  4. 

of  Congress,  11-18. 

of  State  legislatures,  124-132. 

See  Judicial  Power  ;  Legislative  Powers. 
PRACTICAL  CONSTRUCTION, 

weight  to  be  jD^iveii  to,  103-106. 

not  to  override  the  Constitution,  106. 
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PRECEDENTS, 

importance  of,  83-^5. 

judicial,  how  far  bindiDg,  84-88. 

law  made  by,  89,  n. 

only  authoritative  within  countiy  where  decided,  85. 

when  to  be  overruled,  87. 

of  executive  department,  force  of,  102. 
PRECIOUS   METALS, 

in  the  soil  belong  to  sovereign  authority,  758. 

PRELIMINARY   EXAMINATIONS, 

of  persons  accused  of  crimes,  443,  444. 

publication  of  proceedings  on,  not  privileged,  688. 
PREROGATIVE  REMEDIAL  LEGISLATION, 

what  is,  140-147. 
PRESCRIPTIVE  CORPORATIONS, 

powers  of,  276,  277. 
PRESENCE, 

of  prisoner  at  his  trial,  450-452. 
PRESIDENT, 

powers  and  duties  of,  19-22. 
PRESS,  LIBERTY  OF.    See  Libertt  of  Speech  Ain>  of  the  Press. 
PRESUMPTION, 

of  constitutionality  of  statutes,  195,  236,  237,  255. 

of  existence  of  corporation,  276,  277. 

of  innocence  of  accused  party,  437. 

of  correctness  of  legislative  motives,  260,  300,  305,  306 
PRICES, 

regulation  of,  870. 
PRINCIPAL  AND  BAIL, 

custody  of  principal  by  bail,  486. 
PRINTED  BALLOTS, 

answer  the  requirement  of  written,  910,  n.  8. 
PRIVACY, 

right  of,  424,  n.  (a),  509,  n.  3. 

PRIVATE  BUSINESS, 
taxation  to  aid,  312-325. 

PRIVATE  CORPORATIONS, 

distinguished  from  public,  887-394. 

charters  of,  are  contracts,  391-394. 
PRIVATE  PAPERS.    See  Papers. 
PRIVATE  PROPERTY, 

right  to,  is  before  constitutions,  68,  69,  244,  507. 

of  municipal  corporations,  how  far  under  legislative  control,  342-347. 

when  afifected  with  a  public  iuterest,  870-877. 

owners  cannot  be  compelled  to  improve,  550,  768,  769. 

appropriating,  under  right  of  eminent  domain,  753,  754. 

trial  of  right  to,  526-528. 

protection  of,  against  municipal  action,  291,  292. 

See  Eminent  Domain  ;  Vested  Rights. 
PRIVATE  RIGHTS, 

not  to  be  construed  away  by  the  legislature,  73,  n.  1. 

under  what  circumstances  may  be  disturbed,  507,  508. 
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PRIVATE  ROADS, 

cannot  be  laid  out  under  right  of  eminent  domain,  764,  705. 
PRIVATE  STATUTES, 

not  evidence  against  third  parties,  139. 

to  authorize  sales  by  guardians,  &c.,  when  constitutional,  140-147,  554. 
PRIVIES, 

estoppel  of,  by  judgment,  81,  82. 
PRIVILEGED  COMMUNICATIONS, 

meaning  of  the  term,  609. 

when  made  in  answer  to  inquiries,  610,  611. 

between  principal  and  agent,  611. 

where  parties  sust$iin  confidential  relations,  611. 

discussing  measures  or  principles  of  government,  612-615. 

criticising  officers  or  candidates,  616-628. 

made  in  the  course  of  judicial  proceedings,  629-631. 

made  by  counsel,  631-633. 

by  legislator  to  constituents,  634-636. 

by  client  to  counsel,  477,  478. 
PRIVILEGES  AND  IMMUNITIES, 

of  citizens  of  the  several  States,  36-41,  698. 
what  are,  37,  n.  1,  569-575  and  notes. 

citizens  not  to  be  deprived  of,  14,  15,  36,  417,  418. 

protection  of,  rests  with  the  States,  418,  n.  3,  869. 

of  legislators,  192. 

special,  strict  construction  of,  562-575. 

regulation  of,  869. 
PROCEEDINGS, 

of  constitutional  convention  may  be  looked  to  on  questions  of  constmo- 
tion,  101, 102. 

in  rem  and  in  personam,  580-585. 

of  legislative  bodies,  publication  of,  600-602,  636-640,  650-652. 
PROFANITY, 

in  judicial  proceedings,  publication  of,  638. 

punishment  of,  671-674. 
PROFESSIONAL  COMMUNICATIONS, 

not  to  be  disclosed,  477,  478. 
PROFESSIONAL  SERVICES, 

to  influence  legislation  cannot  be  contracted  for,  196. 

law  requiring,  without  compensation,  to  be  strictly  construed,  663. 

See  CouNSUL. 
PROHIBITIONS  ON  THE  STATES, 

in  the  federal  Constitution,  35-41. 

in  forming  or  amending  constitutions,  62. 
PROHIBITORY  LIQUOR  LAWS, 

constitutionality  of,  845-851. 
PROPERTY, 

qualification  for  suffrage,  901,  902. 

protection  of,  by  fourteenth  amendment,  15. 

by  constitutional  provisions  may  be  waived,  250,  251. 

of  municipal  corporations,  control  of,  342-347. 
See  Eminent  Domain;  Private  Propbrtt;  Vested  Riqbtb. 
PROROGATION, 

of  the  legislature  by  governor,  188. 
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PROSCRIPTION, 

of  persons  for  their  opinions,  556,  659-668. 
PROSECUTING  OFFICERS, 

doty  of,  to  treat  accused  parties  with  judicial  fairness,  440,  n.  2,  480-482. 
PROTECTION, 

the  equivalent  for  ta3cation,  812. 

of  municipal  corporations  from  liability  for  injuries  incident  to  exercise 
of  powers,  300. 
PROVISIONS, 

regulations  to  prevent  sale  of  an  wholesome,  881,  882,  886,  887. 
PUBLIC  ACTS, 

records  and  judicial  proceedings,  full  faith  and  credit  to  be  given  to, 
88,  39. 
PUBLIC  CORPORATIONS.    See  Municipal  Cobforations. 
PUBLIC   DEBT, 

inviolability  of,  17. 
PUBLIC    GOOD, 

laws  should  ha^  refenenee  to,  184. 
PUBLIC   GRANTS, 

strict  construction  of,  565. 

See  Charter;  Franchisr. 
PUBLIC   GROUNDS, 

lands  dedicated  for,  not  to  be  put  to  other  uses,  844,  845,  806,  n. 
PUBLIC  IMPROVEMENTS, 

power  of  municipalities  to  aid  oonstmotioB  of,  outside  terri&rial  limits, 
312-325. 
PUBLIC   INTEREST, 

when  properly  affected  with,  S70-877« 
PUBLIC   MORALS, 

regulations  for  protection  of,  884,  885. 

See  Religkmts  Libbrtt* 
PUBLIC  OFFICERS.     See  Ofticer. 
PUBLIC  OPINION, 

not  to  affect  construction  of  constitntloii,  88,  80. 

expression  of,  by  elections,  893-895. 
PUBLIC   PURPOSES, 

what  are,  696,  n.  (a). 

taxation  must  be  for,  184,  243,  678,  696-705. 

appropriation  of  property  for,  752,  756. 

See  Eminrnt  Domaik. 
PUBLIC  STATUTES, 

what  are,  554-556. 
PUBLIC  TRIAL, 

accused  parties  entitled  to,  441. 

not  essential  that  everybody  be  allowed  to  attend,  441. 
PUBLIC  USE, 

of  property,  what  constitutes,  766,  768. 

See  Emimriit  Domaik. 

PUBLICATION, 

of  statutes,  223-226. 

of  debates  in  Parliament  formerly  not  suffered,  600L 

of  books,  &c.,  censorship  of,  601. 

of  debates  in  American  legislative  bodies,  601,  602. 
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PUBLICATION  —  continued, 

of  legislative  speeches,  650-052. 

of  judicial  proceediDgs,  636-640. 

of  notice  to  non-resident  parties,  581-585. 

See  LiBERTT  OF  Speech  and  of  the  Press* 
PUBLISHERS  OF  NEWS, 

not  privileged  in  law,  640-650. 
PUNISHMENTS, 

for  same  act  under  Federal  and  State  laws,  45,  46. 
under  State  and  municipal  laws,  270  and  n.  4. 
what  changes  in,  the  legislature  may  make  applicable  to  previous  offences, 

372-383. 
of  crimes  by  servitude,  423. 
cruel  and  unusual,  prohibited,  471-474. 
must  not  exceed  measure  the  law  has  prescribed,  473,  474. 
See  Bills  of  Attainder;  Crimes;  Ex  Post  Facto  Laws. 


Q. 

QUALIFICATIONS, 

of  officer  or  voter  under  constitution  cannot  be  added  to  by  legislature,  99. 

of  members  of  legislature  to  be  determined  by  the  two  houses,  189,  190. 

of  voter,  inquiring  into,  on  contested  election,  942-944. 
QUARANTINE, 

regulations  by  the  States,  851-853. 
QUARTERING  SOLDIERS, 

in  private  houses  in  time  of  peace  forbidden,  435,  436. 
QUASI  CORPORATIONS,  347-355. 

individual  liability  of  members  of  in 'New  England,  849,  354. 

not  liable  to  private  action  for  negligence  of  officers,  354. 
QUORUM, 

majority  of,  generally  sufficient  for  passage  of  laws,  201. 

of  courts,  must  act  by  majorities,  139. 

full  court  generally  required  on  constitutional  questions,  230. 


R 
RACE, 

color  or  previous  condition  of  servitude,  discrimination  on  account  of,  for*>^ 

bidden,  36. 
not  to  be  a  disqualification  for  suffrage,  17,  18,  901. 
marriages  between  persons  of  different,  '556,  n.  1. 
RAILROADS,  ' 

authorizing  towns,  &c.,  to  subscribe  to,  is  not  delegating  legislative  power, 

167, 168. 
whether  such  subscriptions  may  be  made,  312-325. 
appropriations  of  lands  for,  768  et  seq. 

and  of  materials  for  constructing,  756. 
and  of  lands  for  depot  buildings,  &o.,  780. 

See  Eminent  Domain* 
appropriation  of  highways  for,  788^806. 
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RAILROADS  —  continued. 

must  be  by  legislative  permission,  789. 
whether  adjoining  owner  entitled  to  compensation,  789-803. 
whether  one  may  condemn  property  of  another,  757,  n.  3,  804-806  and 

note, 
police  regulations  in  respect  to,  832-844. 

requiring  corporations  to  fence  track  and  pay  for  beasts  killed,  840- 

841. 
regulation  of  grade  and  crossings,  842. 
provisions  regarding  alarms,  843. 
regulation  of  charges,  871-876  and  notes, 
responsibility  for  persons  injured  or  killed,  848, 
bridges  for,  over  navigable  waters,  865. 
commissioners  of,  authority  of,  843,  844,  n. 
READING  OF   BILLS, 

constitutional  provisions  for,  116, 1 17, 200  and  n. 
REAL   ESTATE, 

rights  of  foreign  corporations  as  to,  180,  181. 
not  to  be  taxed  out  of  taxing  district,  719. 
within  taxing  district  to  be  taxed  uniformly,  718-731 
taking  for  public  use.    See  Eminent  Domain. 
REASONABLENESS, 

of  municipal  by-laws,  280-292  and  notes, 
of  limitation  laws,  522,  524. 
of  police  regulations.    See  Police  Powbb. 
REBELLION, 

employment  of  militia  to  suppress,  12. 
RECITALS, 

in  statutes,  not  binding  npon  third  parties,  189. 
when  they  may  be  evidence,  139. 

RECONSTRUCTION  OF  STATES, 

control  over,  63,  n. 
RECORDS, 

public,  of  the  States,  full  faith  and  credit  to  be  given  to,  38-41. 

judicial,  not  generally  to  be  contradicted,  40,  n.,  585. 

See  Judicial  Procbedinos. 
REDEMPTION, 

right  of,  cannot  be  shortened  or  extended  by  legislature,  412,  413. 
REFUSAL   TO  PLEAD, 

in  criminal  cases,  consequence  of,  439,  n.  2. 
REGISTRATION, 

of  voters,  may  be  required,  905-907. 
REGULATION, 

of  commerce  by  Congress,  12,  686-691,  845-859,  873,  n.  1. 

by  legislature,  of  exercise  of  executive  power,  160, 161,  n.  2. 

of  navigable  waters  by  Congress,  864. 

police,  by  ihe  States.     See  Police  Power. 

of  the  right  of  suffrage,  899-905. 

right  of,  does  it  imply  a  right  to  prohibit,  284-292  and  notes. 
REHEARING.     See  New  Trials. 
RELIGIOUS  LIBERTY, 

care  taken  by  State  constitutions  to  protect,  659-668. 
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RELIGIOUS  LIBERTY  — con/miie«f. 

no  law  for  the  establishment  of  religion  can  be  passed,  063,  064. 
compulsory  taxation  for  support  of  religion  forbidden,  664,  665  and  n.  2. 
compulsory  attendance  on  religious  worsliip  forbidden,  664. 
freedom  of  worship  protected,  665. 

freedom  of  expression  of  religious  belief  guaranteed,  665. 
distinguished  from  religious  toleration,  659,  662  and  n.  1. 
does  not  preclude  recognition  of  superintending  Providence  by  public 
authorities,  668,  669. 
nor  appointment  of  chaplains,  thanksgiving  and  fast  days,  669. 
nor  recognition  that  the  prevailing  religion  of  the  State  is  Christian, 
669,670. 
the  maxim  that  Christianity  is  part  of  the  law  of  the  land,  070-673. 
punishment  of  blasphemy  does  not  invade,  671-673. 

or  of  other  forms  of  profanity,  674. 
Sunday  laws,  how  justified,  674,  675,  859. 
respect  for  religious  scruples,  676. 

religious  belief,  as  affecting  the  competency  or  credibility  of  witnesaes, 
676,  677  and  notes. 

REMEDIAL  STATUTES, 

liberal  construction  of,  95,  n. 

parties  obtaining,  are  bound  by,  139. 

may  disturb  private  rights,  508. 
REMEDY, 

power  of  legislature  over,  in  criminal  cases,  374-<883. 
in  civil  cases,  137-139,  405-417,  515-520. 

legislature  cannot  take  away  all  remedy,  410,  411. 

a  judgment  for  a  tort  is  not  a  contract  within  this  rale,  411 
may  give  new  remedies,  and  defences,  406-408. 
may  limit  resort  to  remedies,  515-520. 

for  collection  of  taxes,  748-751. 

for  compensation  for  property  taken  by  public,  812*828. 
REMOVAL, 

of  causes  from  State  to  national  ooorts,  25-31. 

of  officers,  158,  n.  2. 
REPEAL, 

of  old  English  statutes,  54,  n. 

all  laws  subject  to,  174-176. 

of  statutes  at  same  session  of  passage,  217. 

by  implication,  not  favored,  216,  217. 

of  corporate  charters,  388,  394. 

of  a  law,  terminates  right  to  give  judgment  under  it,  644. 

of  laws  conflicting  with  unconstitutional  law,  256,  257. 

question  of,  not  to  be  referred  to  the  people,  171. 
REPORTS, 

of  public  meetings,  621. 

of  legislative  proceedings,  publication  of,  600-602,  650-652. 

of  judicial  proceedings,  publication  of,  636-640. 

See  LiBRBTY  OF  Speech  and  of  thb  Prsss. 

REPRESENTATION, 
constructive,  94,  n. 

See  Leoislativb  Department;   Lboislatorb. 
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REPRIEVE, 

power  of,  not  inelnded  in  power  to  pardon,  160,  n.  2, 

REPUBLICAN  GOVERNMENT, 

guarantee  of,  by  United  States  to  the  States,  43,  44,  62. 

maxims  of,  do  not  constitute  limitations  on  legislative  power,  237-280. 

REPUBLICATION, 

of  amended  statutes  under  certain  State  constitutions,  214-217. 

RES  ADJUDICATA, 
definition,  79,  80. 

parties  and  privies  estopped  by  judgments,  81. 
force  of  judgment  does  not  depend  on  reasons  assigned,  82. 
strangers  not  bound  by,  81,  82. 
parties  and  privies  not  bound  in  new  eontroversy,  82. 

RESERVED  POWERS, 

under  the  United  States  Constitution  in  the  States  and  people,  11,  46. 

RESIDENCE, 

gives  jurisdiction  in  divorce  suits,  578. 

but  not  unless  htmafide^  57S, 
as  affecting  right  to  impose  personal  taxes,  710. 
of  voters,  what  constitutes,  003,  004. 

RESTRAINT  OF  TRADE, 

by-laws  of  municipal  corporations  when  void  because  in,  284-287* 

RESTRICTIONS, 

on  trade  by  municipal  by-laws,  281-292. 

in  United  States  Constitution  on  powers  of  the  States,  35-41. 

on  power  of  people  to  amend  constitutions,  62. 

on  powers  of  legislature.    See  Legislatures  of  thk  States. 

RESUMPTION  OF  GRANTS, 

by  the  States  is  forbidden,  385. 
RETROSPECTIVE  LEGISLATION, 

when  admissible  generally,  184-130,  528-546. 

sometimes  construed  as  having  prospective  operation  only,  255. 

cannot  revive  demands  which  are  barred,  528. 

nor  create  a  demand  where  none  ever  equitably  existed,  528-546. 
may  take  away  defences  based  on  informalities,  528,  520. 
may  cure  irregularities  in  legal  proceedings,  520-546. 

or  in  corporate  action,  &c.,  531,  534,  535. 
what  defects  can  and  what  cannot  be  cured  by,  531,  580-546. 
may  validate  imperfect  marriages,  533-535. 

or  other  imperfect  contracts,  535-546. 

or  invalid  deeds,  537-540. 
may  take  away  defence  of  usury,  536,  537. 
bona  fide  purchasers  not  to  be  affected  by,  540. 
legalizing  municipal  action,  330,  331,  542. 
pendency  of  suit  does  not  affect  power  to  pass,  543,  544. 
cannot  make  good  what  the  legislature  could  not  originally  hare  per- 
mitted, 544,  545. 
cannot  cure  defects  of  jurisdiction,  546. 
forbidden  in  some  States,  520,  530. 

statutes  generally  construed  to  operate  prospectively,  07,  520. 
prospective  construction  of  constitution,  07. 
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REVENUE, 

in  some  States,  bilk  for,  to  originate  with  lower  hoiue,  188, 189* 

cannot  be  raised  under  right  of  eminent  domain,  758,  759. 

See  Taxation. 
REVISION, 

of  State  constitations,  62. 

of  statutes.    See  Statutes. 
REVOLUTION,   AMERICAN, 

powers  of  the  Crown  and  Parliament  over  Colonies  before,  7,  8. 

Congress  of  the,  its  powers,  7-9. 

division  of  powers  of  government  at  time  of,  8,  n. 

REWARDS, 

by  towns  for  apprehension  of  offenders,  310,  n.  1. 

RHODE  ISLAND, 

ratification  of  Constitution  by,  9. 

charter  government  of,  55. 

judges  of,  to  give  opinions  to  governor  and  legislature,  72,  n.  1. 

privilege  of  legislators  from  arrest,  192,  n.  2. 

impeachment  of  judges,  229,  n.  1. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  696,  n. 

privilege  of  legislators  in  debate,  634,  n. 

reli^ous  tests  for  office  forbidden  m,  662,  n.  3. 

periodical  valuations  for  taxation,  712. 

exclusions  from  suffrage  in,  902,  n.  1. 

RIGHTS, 

of  citizen  not  to  be  denied  or  abridged  on  account  of  race,  oolor,  or  pre- 
vious servitude,  17,  18. 

distinguished  from  the  remedy,  402-417. 

express  constitutional  prohibitions  not  necessary  where  they  are  declared 
in  Constitution,  245. 

vested.    See  Vested  Rights. 

in  action.    See  Action. 

RIOTS, 

liability  of  municipality  for  property  destroyed  in,  300,  n.  1,  345,  n.  1. 

ROAD  DISTRICTS,  348. 

ROADS, 

appropriation  of  private  property  for,  756,  767. 
appropriation  of  materials  for  constructing,  756. 
appropriation  of,  for  railroads,  &c.,  788-798. 

See  Eminent  Domain. 
regulation  of  use  of,  by  States,  860. 
action  for  exclusion  from,  787,  n.  2. 
RULES   AND  REGULATIONS.     See  By-Laws. 

RULES  OF  CONSTRUCTION.     See  Construction  of  Statk  Consti- 
tutions. 
RULES  OF  EVIDENCE, 

power  of  the  legislature  to  change,  405,  406,  524-528. 

See  Evidence. 
RULES  OF  LEGISLATIVE  ORDER, 

are  under  the  control  of  the  legislature,  187-193. 
See  Legislatures  of  the  Statss. 
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SABBATH, 

laws  for  obseiranoe  of,  674,  676,  859. 
SALE  OF  LANDS, 

of  incompetent  persons,  &c.,  special  Ieg:i8lative  aatbority  for,  140-147. 
propriety  of  judicial  action  in  such  cases,  140. 
SCHOOL  AUTHORITIES, 

control  by,  of  school  children,  261,  n.  1. 
SCHOOL  DISTRICTS,  348,  349. 

judgments  against,  in  New  England  collectible  against  private  owners, 
349-354. 
SCHOOL-HOUSES, 

exercise  of  right  of  eminent  domain  for  sites  for,  769. 
SCHOOLS, 

general  power  of  States  to  provide,  261-263  and  notes, 
control  of,  261,  n.  1. 
impartial  rights  in,  261,  n.  1,  556,  n, 
Bible  in,  665,  n.  2. 
SCIENCE, 

Congress  may  promote,  12. 
SCOTLAND, 

servitude  in,  422,  423. 
SEAMEN, 

impressment  of,  424. 
SEARCH-WARRANTS.     See  Searches  and  Seizures. 
SEARCHES   AND  SEIZURES, 

the  maxim  that  every  man's  house  is  his  castle,  50,  425,  426* 
unreasonable  searches  and  seizures  prohibited,  42^  426. 

origin  of  the  prohibition,  425,  426  and  n.  1. 
history  of  general  warrants  in  England,  426,  n.  1. 
general  warrants  in  America,  427,  428. 
search-warrants,  their  arbitrary  character,  429. 

only  granted  after  a  showing  of  cause  on  oath,  429. 

must  specify  place  to  be  searched  and  the  object,  429,  430. 

particularity  of  description  required,  430. 
should  be  served  in  daytime,  430. 
must  be  directed  to  proper  officer,  430. 
must  command  accused  party  and  property,  &c.,  to  be  brought 

before  officer,  430,  431. 
cannot  give  discretionary  power  to  ministerial  officer,  481. 
not  allowed  to  obtain  evidence  of  intended  crime,  431. 
compulsory  inspection  of  person  or  property,  424,  n.  (a), 
cases  in  which  they  are  permissible,  431,  432. 

not  to  seize  correspondence,  432,  n.  2. 
for  libels,  illegal  at  common  law,  433,  n.  1. 
officer  following  command  of,  is  protected,  434. 
and  may  break  open  doors,  434. 
SEAS.    See  High  Seas. 
SEAT  OF  GOVERNMENT, 

Congress  has  exclusive  control  over,  131 
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SECESSION, 

Dot  admitted  by  the  Constitation,  11. 
SECRECY, 

inviolability  of,  in  correspondence,  432-434. 

elector's  privilege  of,  910-913. 

privilege  of,  as  between  counsel  and  cUent,  477,  478. 
SEDITION  LAW, 

passage  of,  and  prosecutions  under,  018. 
SELF-ACCUSATION, 

not  to  be  compelled,  442. 

SELF-DEFENCE, 

right  to,  434,  n.  4. 
SELF-EXECUTING  PROVISIONS, 

what  are  and  are  not,  119-123. 
SELF-GOVERNMENT.    See  Elections  ;  Municipal  Corporations. 

SENTENCE, 

indefinite  suspension  of,  160,  n.  2. 
indeterminate,  158,  n. 

SERMONS, 

privilege  of  criticism  of,  625,  627,  n. 
SERVANT, 

control  of,  by  master,  486. 
SERVICES, 

laws  requiring,  without  compensation,  strictly  constmed,  568. 

to  influence  legislation  cannot  be  contracted  for,  196. 

of  child,  right  of  father  to,  485. 
SERVITUDE.    See  Slavery. 
SEVP:NTH  AMENDMENT, 

limitations  of,  apply  to  federal  government  only,  46. 
SHEEP, 

regulations  for  protection  of,  627,  n.  2,  881,  n.  3. 

SIDEWALKS, 

owners  of  lots  may  be  compelled  to  build  under  police  power,  860. 

See  A88E88MENT8. 

SIGNING  OP  BILLS, 

by  officers  of  legislature,  218. 
by  the  governor,  218-221. 

SIXTH  AMENDMENT, 

limitations  of,  apply  to  federal  government  only,  46. 
SLANDER, 

general  rules  of  liability  for,  605,  606. 

See  LiBKRTY  OF  Speech  and  of  the  Press. 

SLAVE  CONTRACTS, 
enforcement  of,  405,  n.  1. 

SLAVERY, 

former  state  of,  in  England,  410. 

causes  of  its  disappearance,  420-422. 

in  Scotland,  422,  423. 

in  America,  423,  424. 

now  prohibited,  14. 

servitude  in  punishment  of  crime,  14, 428. 
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SLAVES, 

United  States  and  States  forbidden  to  pay  claims  for  loss  or  emancipation 
of,  17. 
SOLDIERS, 

qoartering  of,  in  private  houses  prohibited,  435. 

municipal  bounties  to,  326-333. 

military  suffrage  laws,  908,  n. 

jealousy  of  standing  armies,  498,  499. 
SOUTH  CAROLINA, 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

title  of  act  to  embrace  the  object,  169  and  n.  3. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  n.  1,  468. 

protection  of  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

religious  tests  for  office  in,  662,  n.  3. 

persons  conscientiously  opposed  to  bearing  arms  excused,  676,  n.  1. 

private  property  not  to  be  taken  without  compensation,  816,  u.  3. 

exclusions  from  suffrage  in,  902,  n.  1. 

SOVEREIGN   POWERS, 

separation  of,  62-66, 126-139. 

cannot  be  granted  away,  174-176,  293,  895-402. 

SOVEREIGN   STATE, 

what  it  is,  3. 

American  States  not  strictly  such,  8,  24-31. 
SOVEREIGNTY, 

definition  of,  3. 

territorial  and  other  limits  of,  4. 

in  America,  rests  in  people,  56,  126,  892. 
limitation  of  the  doctrine,  57. 

division  of  powers  of,  in  American  system,  4,  71. 

legislature  not  to  bargain  away,  174-176,  293,  395-402. 

exercise  of,  by  the  people,  892. 

See  Elsctioxs. 
SPECIAL  JURISDICTION, 

courts  of,  585,  586. 
SPECIAL  LAWS, 

forbidden  in  certain  States  where  general  can  be  made  applicable,  153 
and  n.  2,  181  and  n.  4. 

due  process  of  law  does  not  always  forbid,  554-557. 

for  sale  of  lands,  &c.,  140. 
SPECIAL  PRIVILEGES, 

strict  construction  of,  561-567. 

restrictions  in,  based  on  sex,  889,  n.  2. 

SPECIAL  SESSIONS   OF  LEGISLATURE, 

calling  of,  by  the  governor,  188,  222. 

SPEECH,  FREEDOM  OF.    See  Liberty  of  Speech  and  of  the  Press. 

SPEECHES, 

of  legislators,  publication  of,  650-652. 

of  counsel,  636. 
SPEED, 

upon  public  highways,  regulation  of,  860,  861. 

on  navigable  waters,  867. 
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SPEEDY  TRIAL, 

right  of  accused  parties  to,  440. 
SPIRIT  OP  THE  CONSTITUTION, 

must  be  found  in  the  words  employed,  108,  289-241. 

laws  in  supposed  violation  of,  239-241. 
STALLIONS, 

prohibiting  standing  of,  in  pablic  places,  886,  n.  2. 
STAMP, 

defence  to  contract  based  on  the  want  of,  may  be  taken  away,  639,  n.  2. 

cannot  be  required  on  process  of  State  courts,  084. 

upon  contracts,  684,  n.  2. 

STAMP  ACT  CONGRESS, 

what  led  to,  7. 
STANDING  ARMIES, 

jealousy  of,  498,  499. 

STANDING  MUTE, 

of  accused  party,  proceeding  in  case  o^  439* 

STAR  CHAMBER, 

court  of,  488. 
STARE  DECISIS, 

what  is,  and  effect  of  the  doctrine,  79-88. 
STATE, 

definition  of,  3. 

sovereign,  what  is,  8. 

distinguished  from  nation,  3. 

limits  to  jurisdiction  of,  4. 

not  suable  without  its  own  consent,  23  and  n.  2. 

actions  nominally  against  officers,  really  against  State,  will  not  lie,  23,  n.  2. 

not  liable  for  acts  of  agents,  23,  n.  2. 

STATE  BUILDINGS, 

local  taxation  for,  313,  n.  1,  337,  n.  1. 
STATE  CONSTITUTIONS, 

in  existence  when  United  States  Constitution  was  formed,  49. 

pre-existing  laws,  common  and  statutory,  49-54,  55,  n. 
ordinance  of  1787,  54,  n.  2. 
colonial  charters,  55. 

how  modified  when  not  containing  provisions  therefor,  56. 

theory  that  the  people  are  sovereign,  56,  68. 

general  rules  for  modification  of,  58-68. 

right  of  people  of  Territories  to  form,  58,  59. 

right  to  amend,  rests  in  people  as  an  organized  body  politic,  59. 

will  of  the  people  must  be  expressed  under  forms  of  law,  59,  60. 

conventions  to  amend  or  revise,  61. 

limitations  by  Constitution  of  the  United  States  on  power  to  amend,  62. 

protection  of  personal  rights  by,  62,  64,  65. 

unjust  provisions,  &c.,  must  be  enforced,  62,  63. 

what  is  generally  to  be  expected  in,  64-68. 

are  not  the  origin  of  individual  rights,  68,  69. 

are  presumed  to  have  been  drafted  with  care,  91,  92. 

are  successors  of  English  charters  of  liberty,  93,  94. 

construction  of,  70-123. 

See  Construction  of  State  Constitutions. 
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STATE  COURTS, 

removal  of  causes  from,  to  United  States  courts,  26-8L 
to  decide  finally  questions  of  State  law,  31,  33. 
protection  to  personal  liberty  by,  417,  418,  491. 

See  Courts. 
STATE  INDEBTEDNESS, 

prohibition  of,  will  not  prevent  indebtedness  by  mnnicipal  corporations, 
321-325. 

STATE  INSTITUTIONS, 

local  taxation  for,  313,  n.  1,  337,  n.  1. 

STATEMENT, 

of  defendant  \n  criminal  case,  right  to  make,  and  effect  of,  443-449. 

STATE'S  ATTORNEY, 

fairness  required  of,  482,  n.  1. 

STATES  OF  THE   UNION, 
in  what  sense  sovereign,  8. 
always  subject  to  a  common  government,  10. 
restrictions  upon,  in  the  Constitution,  35-41. 
suits  between,  in  Federal  courts,  23. 
division  of  powers  between,  and  the  nation,  4. 
not  suable  without  their  consent  by  individuals,  23  and  n.  2. 
actions,  nominally  against  officers,  really  against  State,  will  not  lie,  23, 

n.  2. 
powers  prohibited  to,  35,  36,  44,  45. 
may  legislate,  in  absence  of  congressional  action,  45. 
faith  to  be  given  to  public  records  of,  38-40. 
privileges  and  immunities  of  citizens  of,  35,  692. 
cannot  tax  agencies  of  general  government,  45. 
admission  of  new,  56. 
agreements  of,  are  inviolable,  384-386. 
compacts  between,  are  inviolable,  386,  n.  1. 

STATUS, 

of  marriage,  control  of,  by  legislature,  152-157. 

See  Divorce. 
SIATUTES, 

adopted  from  other  States,  construction  of,  85  and  note, 
directory  and  mandatory,  109-114. 
'  enactment  of,  186-226. 

constitutional  requirements  must  be  observed,  186. 
common  parliamentary  law  as  affecting,  187. 
the  two  houses  must  act  separately,  187. 

are  of  equal  importance,  dignity,  and  power,  187. 
to  proceed  in  their  own  way  in  collecting  information,  192. 
journals  of  houses  as  evidence,  193,  194. 
introduction  of  bills,  197-199. 
in  some  States  bills  involving  raising  of  money  must  originate  in 

lower  house,  188. 
three  several  readings  of  bills,  116-118,  199,  200. 
yeas  and  nays,  entry  of,  11.5,  201. 
what  sufficient  vote  on  passage,  201. 
title  of  bill,  formerly  no  part  of  it,  202. 
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STATUTES  —  continued. 

coustitutional  provisions  requiring  object  to  be  expressed,  117,  202. 

these  provisions  mandatory,  213,  214. 

evil  to  be  remedied  ^lereby,  203-205. 

particularity  required  in  stating  object,  205-207 

*^  other  purposes,^'  ineffectual  words  in,  207. 

examples  as  to  what  can  be  held  embraced  in,  208,  209. 

repealing  section,  valid  though  not  in  title,  208. 

effect  if  more  than  one  object  embraced  in  title,  210,  211. 

effect  where  act  broader  than  title,  211-214. 
amendatory,  214-217. 

requirement  that  act  amended  be  set  forth  at  length,  214-217* 

this  not  applicable  to  amendments  by  implication,  218. 
repeal  of,  at  session  of  their  passage,  217. 

by  unconstitutional  act,  256,  257. 

signing  of,  by  presiding  officers  of  two  houses,  218. 
approval  of,  by  the  governor,  218-221. 
passage  of,  at  special  sessions,  222. 
when  to  take  effect,  222-226. 

whether  taking  effect  of,  may  be  conditional,  164-170. 
publication  of,  223-226. 
presumed  validity  of,  235-243,  252-254. 
power  of  courts  to  declare  their  unconstitutionality,  227-250. 

inferior  courts  may  pass  upon,  230,  n.  1. 

not  to  be  exercised  by  bare  quorum,  230. 
a  rule  of  propriety  only,  230. 

nor  unless  decision  on  the  very  point  necessary,  231. 

nor  on  complaint  of  party  not  interested,  232. 

nor  solely  because  of  unjust  provisions,  233-237. 

nor  because  violating  fundamental  principles,  237-289. 

nor  because  opposed  to  spirit  of  constitution,  239-241. 

nor  in  any  doubtful  case,  252-257. 
may  be  void  though  no  express  constitutional  provision  violated,  242,  244. 
may  be  unconstitutional  in  part,  246-250. 

instances  of,  249,  250. 

when  valid  portion  may  be  enforced,  246-250. 

may  be  valid  as  to  some  cases  and  void  as  to  others,  250. 
constitutional  objection  to,  may  be  waived,  250. 

not  in  criminal  cases,  252. 
motives  in  passage  of,  not  to  be  inquired  into,  257-259. 
consequence  when  invalid,  259-260. 
whether  jury  may  pass  upon,  480,  n.  4. 
retrospective,  528-546. 
construction  of,  to  be  such  as  to  give  effect,  255. 

presumption  against  conflict  with  constitution,  255  257. 

to  be  prospective,  529. 

contemporary  and  practical,  102-107. 
ex  post  facto,  372-383. 

See  Ex  Post  Facto  Laws. 
violating  obligation  of  contracts,  383-417. 
validating  legal  proceedings,  150,  151. 

See  Obligation  of  Contracts. 
unequal  and  partial,  554-575. 
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STATUTES  —  continued. 

of  limitation,  520,  524. 

of  Parliament,  bow  far  in  force  in  America,  51-58. 
STATUTORY  LIENS, 

whether  they  may  be  taken  away,  407,  n.  1. 
STATUTORY  PRIVILEGES, 

are  not  Tested  rights,  546. 

strict  construction  of,  503-575. 
STAY  LAWS, 

law  taking  from  mortgagees  right  to  possession  invalid  as  to  existing 
mortgages,  412. 

law  extending  time  of  redemption  of  lands  previously  sold  is  void,  412, 
418. 

law  shortening  redemption  void,  412,  413. 

stay  of  execution  on  existing  demands  for  unreasonable  or  indefinite  time 
is  void,  418,  414. 
STOCK  IN  CORPORATIONS, 

municipal  subscriptions  to,  107,  108,  812-825. 

when  liable  for  debts,  cannot  be  released  by  legislative  act,  415. 

STREETS, 

power  of  cities,  &c.,  to  change  grade  of,  295-808. 
power  to  control,  295-808,  and  n.  (a),  297. 
liability  for  injuries  in,  &c.,  800-800,  and  n.  1,  800. 
special  assessments  for  grading  and  paving,  718-717. 
assessment  of  labor  upon,  787. 

exercise  of  right  of  eminent  domain  for,  756,  769  et  seq, 
and  for  materials  for  constructing,  756. 
when  owner  of  land  to  receive  compensation,  812-828. 
appropriation  of,  for  railways,  789-808. 
police  regulations  for  use  of,  860,  861. 
STRICT  CONSTRUCTION, 

of  laws  in  derogation  of  common  law,  96. 
of  charters,  271,  272,  564-567. 
of  statutes  granting  special  privileges,  568-567^ 
of  statutes  requiring  gratuitous  services,  568. 
of  statutes  taking  property  for  public  use,  760-762. 
STUDENTS, 

law  for  protection  of,  888. 
SUBJECT  OF  STATUTE, 

required  in  some  States  to  be  stated  in  title,  202. 
SUBMITTING  LAWS  TO  POPULAR  VOTE, 

whether  it  is  a  delegation  of  legislative  power,  164-168, 
authorities  generally  do  not  allow,  168,  169. 
corporate  charters,  &c.,  may  be  submitted,  167,  264,  265. 
and  questions  of  division  of  towns,  &c.,  167. 

and  questions  of  local  subscriptions  to  improvements,  167,  n.  5, 169, 
170. 
SUBSCRIPTIONS, 

to  internal  improvements  by  municipal  corporations,  167,  n.  5,  812-825 

and  notes, 
submitting  questions  of,  to  corporation  is  not  delegating  legislative  power, 

167,  n.  5,  169,  170. 
power  of  taxation  to  provide  for,  cannot  be  taken  away,  414,  415. 

66 
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SUCCESSION  TO  THE  CROWN, 

power  of  Parliament  to  change,  125 
SUCCESSION  TAXES, 

character  and  validity  of,  708,  n.  (a), 
SUFFRAGE, 

right  of,  in  forming  new  constitutions,  57. 

restrictions  upon,  to  be  construed  strictly,  564. 

constitutional  qualifications  for,  not  to  be  added  to  by  l^:i8latiirey  90 
and  n.  3. 

who  to  exercise  generally,  899-005. 

regulation  of  right  of,  905-908. 

right  of,  not  conferred  on  women  by  the  new  amendments,  18^  n. 

See  Elections. 
SUIT, 

notification  of,  by  publication,  582-585. 

See  Action. 
SUMPTUARY  LAWS, 

odious  character  of,  549,  550. 
SUNDAY, 

laws  to  prevent  desecration  of,  how  defended,  675. 

police  regulations  regarding,  859. 
SUPPORT, 

of  children,  liability  of  father  for,  485. 

lateral,  of  lands,  right  to,  785,  n.  3. 
SUPREMACY  OF  PARLIAMENT, 

extent  of,  6,  124-127,  244,  366. 
SUPREME   COURT, 

Federal,  appellate  jurisdiction  of,  from  State  courts,  25-31. 
SUPREME  LAW, 

Constitution,  laws,  and  treaties  of  United  States  to  be,  24. 

of  a  State,  constitution  to  be,  4. 
SURRENDER, 

of  fugitives  from  justice,  37,  38,  n.  1. 
SUSPENSION  OF  LAWS, 

when  authorized  must  be  general,  558. 

for  limitation  of  actions,  528  and  n.  2. 
SWAMPS, 

drains  for,  769,  770. 

special  assessments  for  draining,  734. 


T. 

TAKING  OF  PROPERTY, 

of  individuals  for  public  use,  732,  n.  3,  752  et  seq* 

whether  necessity  for,  is  a  judicial  question,  777,  778  and  notes. 

See  Eminent  Domain;  Taxation. 
TAX, 

what  is,  678. 

direct,  what  is,  680. 
TAX  DEED, 

may  be  made  prima  facie  evidence  of  good  title,  525,  526. 
but  not  conclusive  evidence,  527. 
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TAX  LAWS, 

directory  and  mandatory  provisions  in,  109-119. 

See  Taxation. 
TAX  SALES, 

curing  defective  proceedings  in,  by  retrospective  legislation,  644-540. 
what  defects  should  avoid,  747,  748. 
deeds  given  upon,  may  be  made  evidence  of  title,  525-628. 
conditions  to  redemption  from,  527,  n.  1. 

See  Taxation. 
TAXATION, 

general  government  may  exercise  power  of,  12. 

and  representation  to  go  together,  62,  58,  94,  n.  1,  163,  n.  1,  238. 

construction  of  grant  of,  318,  319. 

right  of,  compared  with  eminent  domain,  812. 

exemptions  from,  by  the  States,  when  not  repealable,  176,  896,  896. 

can  only  be  for  public  purposes,  184,  243,  678,  696-705. 

whether  purpose  is  public  is  judicial  question,  186,  n.  1.  ] 
must  be  by  consent  of  the  people,  163,  n.  1. 
Hoense  fees  distinguished  from,  283  and  notes,  709,  n.  1. 
by  municipalities,  power  of  legislature  over,  165-167,  309,  384-338^  390 
and  n.  1. 

for  internal  improvements,  312-326. 
re-assessment  of  irregular,  may  be  authorized,  306-308. 
irregdlar,  may  be  confirmed  by  legislature,  544-646. 
necessary  to  the  existence  of  government,  678. 
unlimited  nature  of  power  of,  678-686. 
for  the  support  of  religion  forbidden,  664,  665,  n.  2. 
of  agencies  of  national  government  by  the  States  impliedly  forbidden,  45, 

680-683. 
of  agencies  of  the  States  by  the  national  government  also  forbidden,  683, 

684. 
of  the  subjects  of  commerce  by  the  States,  686-691,  856-869. 
of  corporations,  710,  n.  (a),  739,  n.  (a). 

discriminations  in,  as  between  citizens  of  different  States,  692,  698. 
legislature  the  proper  authority  to  determine  upon,  698-708. 
apportionment  essential  to,  705. 
taxing  districts,  necessity  of,  711,  718,  719,  722. 
apportionment  not  always  by  values,  708,  709,  712,  718. 
periodical  valuations  for,  71 1,  712. 
inheritance  taxes,  708,  n.  (a), 
license  fees  and  other  special  taxes,  713. 
assessments  for  local  improvements,  713-717. 

benefits  from  the  improvement  may  be  taken  into  the  account,  714, 
715,  727,  734. 
general  provisions  requiring  taxation  by  value  do  not  apply  to  these 

assessments,  713-716. 
taxation  of  persons  or  property  out  of  the  district  is  void,  720-726. 
must  be  uniform  throughout  the  district,  692-694,  718-732. 
local  assessments  may  be  made  in  proportion  to  frontage,  729-731. 

necessity  for  apportionment  in  such  case,  729,  730. 
special  taxing  districts  for  drains,  levees,  &c.,  734-736. 
taxation  in  labor  for  repair  of  roads,  &c.,  737. 
difficulty  in  making  taxation  always  equal,  737,  738. 
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T  A  X  ATTOX  —  continued. 

hardHhips  of  individual  cases  do  not  make  it  void,  738. 

legislature  must  select  the  objects  of  taxation,  739. 

exemptions  of  property  from,  739-744, 

oonstitutionai  provisions  which  preclude  exemptions,  743,  744. 

special  exemptions  void,  741,  n.  1. 

legislative  authority  roust  be  shown  for  each  particular  tax,  744-747. 

excessive  taxation,  747,  748. 

the  maxim  de  minimix  lex  non  curat  not  applicable  in  tax  proceedings,  748. 

what  defects  and  irregulanties  render  tax  sales  void,  747,  748. 

legislature  controls  methods  of  collecting  taxes,  748,  749. 
TEACHER  AND  SCHOLAR, 

control  of  former  over  latter,  261,  n.  1,  486. 
TECHNICAL  RULES  OF  CONSTRUCTION, 

danger  of  resorting  to,  95  and  n.  3,  and  123,  n.  1. 
TELEGRAPHIC  CORRESPONDENCE, 

right  to  secrecy  in,  432,  n.  2. 
TEMPERANCE   LAWS, 

right  of  the  States  to  pass,  845-851. 
TENNESSEE, 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

title  of  act  to  express  the  object,  202,  n.  3. 

constitutional  provision  relating  to  amendment  of  acts,  215,  n.  1. 

when  acts  to  take  effect,  224,  u.  4. 

right  of  jury  to  determine  the  law  in  libel  cases,  463,  n.  1. 

protection  to  jx^rson  and  property  by  law  of  the  land,  500,  n.  2. 

constitutional  provision  respecting  retrospective  laws,  530,  n.  1. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  in,  662,  n.  3. 

persons  may  be  excused  from  bearing  arms  by  money  payment,  676,  n.  1, 

exclusion  of  religious  teachers  from  office,  662,  n.  2. 
TENTH   AMENDMENT, 

provisions  of,  46. 
TERRITORIAL  LIMITATION, 

to  the  powers  of  sovereignty,  4. 

to  the  exercise  of  power  by  the  States,  176-181. 

to  municipal  authority,  312. 

to  power  of  taxation,  718-721,  743. 
TERRITORIES, 

power  of  eminent  domain  in,  755,  756. 

legislation  for,  54,  n.  1. 

formation  of  constitntions  by  people  of,  57. 
TESTS, 

test  oaths,  when  may  oonstitate  a  punishment,  871,  372  and  notes. 

religious  tests  forbidden  in  some  States,  622,  notes,  677,  n. 

political  tests  for  office,  894,  n. 
TEXAS, 

admission  to  Union,  10. 

Mexican  law  retained  in  the  system  of,  54,  n.  2. 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  153,  n.  2. 

legislative  rules  regulating  pardons,  160,  n.  2. 
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TEXAS  —  continued, 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

title  of  acts  to  express  the  object,  202,  n.  3. 

right  of  jury  to  determine  the  law  in  libel  cases,  463,  n.  1. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

constitutional  provision  respecting  retrospective  laws,  530,  n.  1. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

damaging  of  property  in  course  of  public  improvements,  810,  n.  2. 

exclusions  from  puff  rage  in,  902,  n.  1. 
THIRTEENTH   AMENDMENT, 

provisions  of,  14,  417,  423. 
TIME, 

when  statute  shall  take  effect  may  be  determined  by  popular  vote,  171, 172. 

loss  of  remedy  by  lapse  of,  520-524. 

and  place  are  of  the  essence  of  election  laws,  908,  909. 
TITLE  TO  LEGISLATIVE  ACT, 

requirement  that  it  shall  state  subject,  &c.,  is  mandatory,  117-119, 202-214. 
to  be  liberally  construed,  209. 

what,  sufficient,  206. 

generality  of,  not  necessarily  objectionable,  206. 

effect,  if  embrace  more  than  one  object,  210,  211. 

effect,  where  act  broader  than,  211,  214. 

amendment  of  statute  by  reference  to,  214-216. 
TITLES   OF  NOBILITY, 

States  not  to  grant,  44,  45. 
TOLERATION, 

as  distinguished  from  religious  liberty,  659-662. 
TORT, 

judgment  for,  is  not  a  contract,  411. 
TOWN  EXPENSES, 

cannot  embrace  pay  for  lobby  services,  196  and  n.  2. 

See  Municipal  Corporations. 
TOWNSHIPS, 

importance  of,  in  the  American  system,  263-265  and  notes. 

origin  of,  263.  264. 

distinguished  from  chartered  corporations,  347-349. 

are  quasi  corpomtious,  347,  349. 

collection  from  corporators  of  judgments  against,  348-355. 

not  liable  for  neglect  of  duty  by  officers,  354. 

apportionment  of  debts,  &c.,  on  division,  341,  411. 

indemnification  of  officers  of,  306-309. 

See  Municipal  Corporations. 
TRADE, 

by-laws  in  general  restraint  of,  284-291. 
TRAVEL,     ^ 

obstructions  to,  on  navigable  waters,  862-867. 

regulating  speed  of,  860,  861,  867. 
TRAVERSE  JURY, 

trial  of  accused  parties  by,  453-470. 

See  Jury  Trial. 
TREASON, 

evidence  required  to  convict  of,  443,  n.  4. 
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TREATIES, 

President  to  make  with  concurreoce  of  senate,  20,  21. 

of  the  United  States,  to  be  the  supreme  law,  24. 

States  forbidden  to  enter  into,  85. 
TREATING   VOTERS, 

laws  against,  923. 
TRIAL, 

of  right  to  property,  526-628. 

new,  not  to  be  granted  by  legislature,  137,  560. 

of  accused  parties  to  be  by  jury,  453,  454. 
must  be  speedy,  440,  441. 
must  be  public,  441. 

must  not  be  inquisitorial,  442  and  n.  1,  424,  n.  (a). 
See  Crimes;  Hearing;  Jury  Trial. 
TROOPS, 

and  ships  of  war,  restrictions  upon  States  as  to,  36. 
TRUST, 

the  legislative,  not  to  be  delegated,  163,  293. 

grants  of  property  in,  inviolable,  390,  391. 
TRUSTEES, 

special  statutes  authorizing  sales  by,  constitutional,  140. 

rights  of  cestuis  que  trust  not  to  be  determined  by  legislature,  147-151, 

municipal  corporations  as,  261,  n.  1,  and  266,  n.  2. 
TRUTH, 

as  a  defence  in  libel  cases,  607,  608,  623,  624,  656. 

necessity  of  showing  good  motives  for  publication  of,  656. 
TURNPIKES, 

exercise  of  eminent  domain  for,  769. 

appropriation  of  highways  for,  788,  789. 

change  of,  to  common  highways,  790,  n.  1. 
TWICE  IN  JEOPARDY, 

punishment  of  same  act  under  State  and  national  law,  45,  46. 
under  State  law  and  municipal  by-law,  279  and  n.  4. 

See  Jeopardy. 
TWO  THIRDS  OF  HOUSE, 

what  constitutes,  201. 

U. 
ULTRA    VIRES, 

contracts  of  municipal  corporations  which  are,  272,  273,  309-311. 
UNANIMITY, 

required  in  jury  trials,  460  and  notes. 
UNCONSTITUTIONAL  LAW, 

definition  of  tlie  term,  5,  6. 

first  declaration  of,  55,  n.  1,  229,  n.  1. 

impeachment  of  judges  for  refusal  to  enforce,  229,  n.  1. 

power  of  the  courts  to  annul,  227-229. 

consent  to  taking  of  propeHy  under,  defeats  objection  to,  232. 

strangers  cannot  urge  the  objection,  232. 

effect  of,  259,  260. 

whether  jury  may  pass  upon,  480,  n.  4. 

See  Courts;  Statutes. 
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UNEQUAL  AND  PARTIAL  LEGISLATION, 
special  laws  of  a  remedial  natare,  554. 
local  laws,  or  laws  applying  to  particalar  classeSi  554-556. 
proscription  of  parties  for  opinions,  556. 
suspensions  of  the  laws  must  be  general,  558,  559. 
distinctions  must  be  based  upon  reason,  561. 
equality  the  aim  of  the  law,  562. 

strict  construction  of  special  burdens  and  privileges,  563-567* 
discrimination  against  citizens  of  other  States,  36,  567-575. 

UNIFORMITY, 

in  construction  of  constitutions,  88,  89. 
in  taxation,  705,  718-732. 

See  Taxation. 

UNION, 

of  the  colonies  before  the  Revolution,  7. 

UNITED  STATES, 

division  of  powers  between  the  States  and  Unioiiy  4. 

origin  of  its  government,  7. 

Revolutionary  Congress  and  its  powers,  8,  9. 

Articles  of  Confederation  and  their  failure,  9. 

formation  of  Constitution  of,  9. 

government  of,  one  of  enumerated  powers,  10,  242. 

general  powers  of,  11-18. 
to  levy  taxes,  679,  680. 

its  laws  and  treaties  the  supreme  law,  24. 

judicial  powers  of,  22,  23,  47. 

removal  of  causes  from  State  courts  to  courts  of,  25-31. 

prohibition  upon  exercise  of  powers  by  the  States,  35-46. 

guaranty  of  republican  government  to  the  States,  42-44. 

implied  prohibition  of  powers  to  the  States,  45,  46. 

reservation  of  powers  to  States  and  people,  46. 

consent  of,  to  formation  of  State  constitutions,  56,  57. 
See  Congress  ;  Constitution  of  United  States  ;    Courts  or  United 

States;  President. 

UNJUST  DEFENCES, 

no  vested  right  in,  529  et  $eq. 
UNJUST  PROVISIONS, 

in  constitutions,  must  be  enforced,  108, 109. 

in  statutes,  do  not  necessarily  avoid  them,  232-237. 

See  Partial  Legislation. 
UNLAWFUL  CONTRACTS.     See  Illegal  Contracts. 
UNLIMITED  POWER, 

unknown  in  America,  125,  n.  1. 

UNMUZZLED    DOGS, 

restraining  from  running  at  large,  881 

UNREASONABLE    BAIL, 
not  to  be  required,  439. 

UNREASONABLE   BY-LAWS, 
are  void,  280-292  and  notes. 

UNREASONABLE  SEARCHES  AND  SEIZURES.    See  Searches  and 
Seizures. 


1032  INDEX. 

UNWHOLESOME  PROVISIONS, 

prohibiting  sale  of,  881,  882. 

USAGE  AND  CUSTOM.    See  Common  Law. 

USURPATION, 

by  legislature  should  not  be  upheld,  105-110. 
of  office,  898. 

USURY, 

right  to  defence  of,  may  be  taken  away  by  legislature  retxospectiyely,  536. 


V. 

VACANCIES, 

in  office,  filling,  99,  n.  3. 

VACCINATION, 

compulsory,  880,  n.  (h). 

VAGRANCY. 

commitment  of  children  for,  423,  n.  4. 
charges  of,  not  triable  by  jury,  453,  n.  1. 
but  must  be  tiied  judicially,  568,  n.  1. 

VALIDATING  niPERFECT  CONTRACTS, 
by  retrospective  legislation,  415,  531-546. 

See  Retrospective  Legislation. 

VALUATION, 

of  property  for  taxation,  711,  712. 

requirements  for,  do  not  apply  to  local  assessments,  713-715. 

See  Taxation. 
of  land  taken  for  public  use.    See  Eminent  Domain. 

VENUE, 

in  criminal  cases,  459. 
change  of,  459,  n.  2. 

VERDICT, 

jury  not  to  be  controlled  by  judge  in  giving,  400. 
judge  cannot  refuse  to  receive,  461. 
jury  may  return  special,  461. 

but  cannot  be  compelled  to  do  so,  461. 
general,  covers  both  the  law  and  the  facts,  461,  463. 
in  favor  of  defendant  in  criminal  case  cannot  be  set  aside,  462,  468. 
against  accused,  may  be  set  aside,  464. 
in  libel  cases,  to  cover  law  and  fact,  462,  652. 
to  be  a  bar  to  new  prosecution,  466. 

when  defendant  not  to  be  deprived  of,  by  nolle  prosequi,  408. 
not  a  bar  if  court  had  no  jurisdiction,  467,  468. 

or  if  indictment  fatally  defective,  467,  468. 
when  jury  may  be  discharged  without,  468-470. 
set  aside  on  defendant's  motion,  may  be  new  trial,  470. 
on  some  of  the  counts,  is  bar  to  new  trial  thereon,  470. 
cannot  be  received  from  less  than  twelve  jurors,  454^59  and  notes* 

VERMONT. 

revenue  bills  to  originate  in  lower  house,  188,  n.  L 
betterment,  law  of,  551,  552. 
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VERMONT  —  continued. 

liberty  of  speech  and  of  press,  596,  n. 
privilege  of  legislators  in  debate,  634,  n. 

VESTED   RIGHTS, 

not  conferred  by  charters  of  municipal  incorporation,  266-268. 
grants  of  property  to  corporations  not  revocable,  342-347,  890-894. 
under  the  marriage  relation,  cannot  be  taken  away,  403. 
not  to  be  disturbed  except  by  due  process  of  law,  14,  15,  245,  417,  508. 
meaning  of  the  term,  509-549. 
subjection  of,  to  general  laws,  508-510. 
interests  in  expectancy  are  not,  509-515. 
rights  under  the  marriage  relation,  when  are,  518-515. 
in  particular  legal  remedies,  parties  do  not  have,  515-520. 
but  do  have  to  some  legal  i*eniedy,  410,  411,  517,  518. 
statutory  privileges  are  not,  546. 
in  rights  of  action,  517,  518. 

forfeitures  of,  must  be  judicially  declared,  518-520. 
time  for  enforcing,  may  be  limited,  520-524. 
do  not  exist  in  rules  of  evidence,  524-528. 
rights  to  take  advantage  of  informalities  are  not,  528,  529. 
or  of  defence  of  usury,  536,  537. 

VILLAGES  AND  CITIES.     See  Municipal  Corporations. 

VILLEINAGE, 

in  Eugland,  419-422. 

VINDICTIVE  DAMAGES, 

when  publisher  of  newspaper  not  liable  to,  647,  648. 

VIOLATING  OBLIGATION  OP  CONTRACTS.     See  Obligation    op 
Contracts. 

VIRGINIA, 

repeal  of  acts  of  Parliament  in,  54,  n.  2. 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legistature,  153,  n.  2. 

exercise  of  the  pardoning  power  restrained,  160  and  n.  2. 

revenue  bills  to  originate  in  lower  house,  188,  n.  1. 

no  act  to  be  amended  by  mere  reference  to  title,  215,  n.  1. 

compact  with  Kentucky,  386,  n.  1. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  3. 

exclusions  from  suffrage  in,  902,  n.  1. 

VOID  CONTRACTS.     See  Contracts. 

VOID  JUDGMENTS.    See  Jurisdiction. 

VOID  STATUTES.    See  Statutes. 

VOLUNTEERS, 

in  military  service,  municipal  bounties  to,  326-333. 

VOTERS, 

franchise  of,  cannot    be  made   to    depend    on    impossible  condition, 
518,  n.  3. 
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VOTERS  —  continued. 

constitutional  qualifications  of,  cannot  be  added  to  by  legislature,  99 

and  n.  2. 
who  are,  568,  n.  1,  809-902. 
privilege  of  secrecy  of,  910-913. 

whether  qualifications  of,  can  be  inquired  into  in  contesting  election, 
941-944. 

See  Electioks. 

VOTING  MACHINES 
use  of,  910,  n.  1. 


W. 

WAGERS, 

upon  elections,  are  illegal,  924. 

WAIVER, 

of  constitutional  objection,  250-262, 415. 

of  defects  in  incorporation,  n.  1,  118. 

of  irregularities  in  judicial  proceedings,  588. 

of  objection  to  interested  judge,  594,  595. 

of  right  to  full  panel  of  jurors,  456-458. 

of  right  to  compensation  for  property  taken  by  public,  815,  816. 

in  capital  cases,  452  and  n.  2. 

of  elector's  right  to  secrecy,  910-913. 

WAR  AND  PEACE, 

power  of  Revolutionary  Congress  over,  8. 
control  of  questions  concerning,  by  Congress,  13. 
States  not  to  engage  in  war  except,  &c.,  36. 

WARD, 

control  of  guardian  over,  485,  486. 

special  statutes  for  sale  of  lands  of,  140-147. 

WAREHOUSEMEN, 

regulation  of  charges  of,  870-877. 

WARRANTS, 

general,  their  illegality,  425-429. 
service  of,  in  criminal  cases,  429. 
search-warrants,  429-434. 

See  Unreasonable  Searches  and  Seizures. 

WATERCOURSES, 

navigable,  and  rights  therein,  861-868. 
dams  across,  for  manufacturing  purposes,  771-773,  867. 
bridges  over,  under  State  authority,  865. 
licensing  ferries  across,  867. 
construction  of  levees  upon,  769,  868. 
flooding  premises  by,  the  liability  for,  787,  n.  2. 
incidentflj  injury  by  improvement  of,  gives  no  right  of  action,  868. 
See  Navigable  Waters;  Water- Rights. 

WATER-RIGHTS, 

right  to  front  on  navigable  water  is  property,  787,  788. 
right  of  the  States  to  establish  wharf  lines,  878. 
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WATER-RIGHTS  —  continued. 

right  to  iLse  of,  in  running  stream,  807,  808. 

appropriation  of  Btreams  under  right  of  eminent  domain,  757,  769,  770. 
See  Navigable  Waters;  Watercourses. 

WAYS.    See  Highways  ;  Private  Roads  ;  Roads  ;  Streets. 

WEIGHTS  AND  MEASURES, 

Congress  may  fix  standard  of,  12. 
regulation  of,  hy  the  States,  887-889. 

WEST  VIRGINIA, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  158,  n.  2. 

protection  to  person  and  property  by  law  of  the  land,  500,  n.  2. 

liberty  of  speech  and  of  the  press  in,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  liberty  in,  662,  n.  3. 

damaging  property  in  the  course  of  public  improveikients,  810,  n.  2. 

exclusions  from  suffrage  in,  902,  n.  1. 

WHARFAGE, 

right  to,  is  property,  787,  788. 
States  may  establish  wharf  lines,  878. 

WHIPPING, 

punishment  by,  378. 

WIDOW.    See  Dower. 

WIFE.    See  Divorce;  Dower;  Married  Womek. 

WILL, 

imperfect,  cannot  be  validated  after  title  passed,  136,  n.  2. 

WISCONSIN, 

special  statutes  licensing  sale  of  lands  forbidden,  141,  n.  1. 

divorces  not  to  be  granted  by  legislature,  158,  n.  2. 

privilege  of  legislators  from  arrest,  192,  n.  1. 

title  of  act  to  embrace  the  subject,  202,  n.  8. 

no  act  to  be  amended  by  mere  reference  to  its  title,  215,  n.  1. 

time  when  acts  take  effect,  224,  225. 

restriction  upon  power  to  contract  debts,  825. 

liberty  of  speech  and  of  the  press,  596,  n. 

privilege  of  legislators  in  debate,  634,  n. 

religious  tests  for  office  forbidden  in,  662,  n.  8. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  677,  n. 

exclusions  from  suffrage  in,  902,  n.  1. 

WITCHCRAFT, 

confessions  of,  444. 

WITNESSES, 

power  to  summon  and  examine  before  legislative  committees,  198 
accused  parties  to  be  confronted  with,  450-452. 

not  compellable  to  be  against  themselves,  442-452,  564. 

evidence  by,  in  their  own  favor,  449,  n.  2. 
not  liable  to  civil  action  for  false  testimony,  629,  630. 

unless  the  testimony  was  irrelevant,  629,  n.  2. 
competency  and  credibility  of,  as  depending  on  religious  belief,  676, 677,  n. 
testimony  of  wife  on  behalf  of  husband,  447,  n.  4. 
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WOMEN, 

regalatioD  of  empIoymentB  of,  889,  n.  8. 

may  hold  office,  894,  n. 

may  not  vote,  57,  568,  n.  1,  902. 

See  Divorce;  Dower;  Married  Woicsh.  ' 

WORKS  OF   ART, 

liberty  of  criticiflm  of,  644,  645. 

WRITS  OF  ASSISTANCE, 

unconstitutional  character  of,  425-429. 

WRITS  OF  HABEAS  CORPUS.    See  Habeaa  Corpus. 

WRITTEN  CONSTITUTIONS, 
object  of,  78,  n.  2. 


T. 

YEAS  AND  NATS, 

in  some  States,  on  passage  of  laws  to  be  entered  on  journals,  115,  201. 


' 
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